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PREFACE  TO  THE  THIRD  EDITION. 


To  the  Profession  : 

When  the  Second  edition  of  this  work  appeared,  there 
were  47  volumes  of  N.  C.  Reports  which  contained  adjudi- 
cations upon  the  Code  of  Civil  Procedure.  Since  then,  17 
additional  volumes  of  our  Reports  have  been  issued.  This 
edition  has,  therefore,  been  entirely  re-written.  The  number 
of  adjudications  cited  are  more  than  three  times  the  num- 
ber of  those  in  the  First  edition.  All  the  changes  made  by 
the  Legislature  in  the  C.  C.  P.  up  to  date  have  also  been 
incorporated  in  the  text. 

The  new  and  simpler  Code  of  Procedure,  adopted  in  our 
State  in  1868,  is  based  upon  the  abolition  of  the  cumber- 
some, not  to  say  absurd,  forms  of  action  formerly  in  use 
and  of  the  distinction  between  law  and  equity  and  the  sub- 
stitution of  one  form  of  action  for  the  trial  of  all  civil 
causes.  Long  discussed  among  thinking  men,  the  reform 
first  took  practical  shape  by  the  adoption  of  the  New  York 
Code  of  Civil  Procedure,  in  1848.  The  reformed  procedure 
is  now  in  force  in  a  large  majority  of  the  States  of  this 
Union,  in  England,  Ireland,  Wales,  India,  Australia,  in 
several  provinces  of  Canada  and  in  many  other  English 
colonies.    It  is  no  longer  an  experiment;  it  has  come  to 

stay. 

In  1868  this  reform  was  enacted  in  North  Carolina  and 
placed  in  the  organic  law.  In  consequence  of  the  Consti- 
tutional requirement,  the  Code  of  Civil  Procedure  was 
enacted  the  same  year  and  has  endured,  with  slight  change 
as  we  have  it  to-day.  From  that  date,  the  time  formerly 
wasted  by  the  Profession  and  by  law  students  on  technical 
and  ingenious  works  on  pleadings,  such  as  Stephens,  Chitty, 
Tidd,  and  the  like,  has  been  economized  for  a  study  of 
useful  principles  of  law,  save  by  those  curious  to  delve  in 
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the  most  useless  waste  and  ashes  of  the  past.  The  direc- 
tions for  the  pleader  and  practitioner  to  follow  are  made 
plain  and  simple,  and  are  compacted  in  one  brief  chapter 
of  The  Code  for  his  ready  reference.  He  need  look  no  fur- 
ther in  any  case  than  that  chapter  and  the  decisions  of  our 
Court  upon  it. 

The  present  work  is  simply  a  working-tool  to  save  labor 
to  the  profession.  It  is  intended  for  that  purpose,  and  to 
be  like  the  C.  C.  P.  itself — a  practical  work. 

One  word  as  to  the  use  of  the  volume.  Many  decisions 
are  of  such  a  character  that  they  could  be  appropriately 
cited  under  many  different  sections:  To  avoid  duplicating 
the  same  citation  as  far  as  possible,  each  case  has  been  put 
under  the  section  which  seemed  most  appropriate,  and 
then,  by  a  liberal  system  of  cross-references,  the  repetition 
of  the  case  has  been  saved.  If  a  case  is  not  found  under  the 
head  where  it  is  sought,  it  should  be  looked  for  in  the  Table 
of  Cases  Cited  at  the  end  of  the  volume.  It  can  then  be 
found  under  the  section  selected  for  it,  and  by  following  up 
the  cross  references,  all  the  cases  on  that  and  coguate  mat- 
ters will  be  found. 

An  Appendix  beginning  at  p.  965,  contains  those  cases  in 
125  and  126  N.  C,  which  came  out  during  the  publication 
of  this  work  but  too  late  to  be  inserted  in  their  proper 
places. 

If  my  brethren  of  the  Bench  and  Bar,  who  may  have  oc- 
casion to  refer  to  the  pages  of  this  work  shall  find  in  it  an 
alleviation  of  their  labors,  I  shall  not  regret  the  not  incon- 
siderable addition  its  compilation  has  been  to  mine. 

WALTER  CLARK. 

Raleigh,  N.  C,  1  July  1900. 


PREFACE  TO  THE  FIRST  EDITION. 


To  the  Profession  : 

This  work  lays  claim  to  do  originality.  It  had  its  origin 
in  the  necessities  of  the  writer  for  a  ready  reference  to  the 
adjudications  of  our  court  of  last  resort  on  questions  of  prac- 
tice. These  adjudications  were  necessarily  numerous,  as 
ihey  are  constructions  placed  by  the  court  upon  an  entirely 
new  system  of  procedure,  laying  down  the  successive  steps 
taken  and  lines  upon  which  future  progress  is  to  be  made. 
They  are  scattered  through  twenty-six  volumes  of  Reports, 
and  not  accessible  without  much  research. 

This  volume,  therefore,  is  intended  as  a  working-tool — a 
labor-saver  to  a  hard-working  profession.  If  it  has  the 
effect  of  lightening  their  labors,  the  compiler  will  feel  re- 
paid. He  will  also  feel  that  he  has  in  his  humble  way,  paid 
that  debt  which  Lord  Bacon  says  that  every  lawyer  owes 
his  profession. 

That  there  are  typographical  errors  in  the  work  was 
not  to  be  entirely  avoided,  considering  the  large  number 
of  names  and  figures  used.  They  have  been  numerous 
enough  to  vex  the  writer,  but  it  is  trusted  that  the  ready 
intelligence  of  the  practicing  lawyer  will  in  no  instance  be 
misled  by  them.  There  are  omissions  and  errors  of  a  more 
serious  nature  which  doubtless  the  use  of  the  work  will  dis- 
cover. Labor  has  not  been  stinted  to  make  the  work  com- 
plete and  accurate,  and  where  there  are  shortcomings,  not 
"of  form,  but  substance,"  reliance  is  placed  upon  the  for- 
bearance and  charity  of  the  Profession. 

WALTER  CLARK. 
Raleigh,  N.  G,  Feb.  20,  188£. 
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FROM  1ST  N.  C.  TO  62D  N.  C. — HOW  NUMBERED  AND  CITED. 


Rule  62  of  the  Supreme  Court. 

Inasmuch  as  many  of  the  volumes  of  Reports  prior  to 
the  63d  have  been  reprinted  by  the  State  with  the  num- 
ber of  the  report  instead  of  the  name  of  the  Reporter,  and 
all  the  other  volumes  will  be  reprinted  and  numbered  in 
like  manner,  counsel  will  cite  the  volumes  prior  to  the  63d 
Reports  as  follows : 
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Note.— In  1869  the  Supreme  Court, following  the  example  set  by  other  States* 
ordered  that  our  Reports  should  thereafter  be  known  simply  as  "North  Caro- 
Una  Reports,"  the  then  current  number  to  be  called  the  63  N.  C.  This  was 
based  upon  an  estimate  of  there  being  sixty-two  antecedent  volumes.  As  all 
future  volumes  of  N.  C.  Reports  will  be  known  simply  by  their  number  in  the 
series,  It  would  be  anomalous  and  confusing  If  the  first  sixty-two  volumes 
were  not  designated  as  N.  C.  Reports  at  all,  and  should  continue  to  be  quoted 
under  the  names  of  fifteen  different  Reporters.  To  cure  this,  the  court,  at 
Spring  Term,  1891  (108  N.  C,  805),  adopted  In  substance  the  foregoing  order. 
It  is  to  be  regretted  that  the  court  did  not  do  this  In  1869,  as  by  this  time  the 
practice  of  quoting  the  earlier  Reports  by  number  would  have  been  uniform, 
not  only  here,  but  by  courts  and  text-writers  elsewhere.  A  similar  change 
in  the  quotation  of  the  earlier  Reports  has  been  made  by  onr  sister  States. 
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AOT®    1888. 

(3TotcF  amended  into  Chapter  10  of  the  Code  of  18 S3.) 


Whereas,  it  is  ordained  by  Section  1,  Article  IV,  of  the 
Constitution  of  North  Carolina,  that : 

"The  distinction  between  actions  at  law  and  suits  in 
equity  and  the  forms  of  all  such  actions  and  suits  shall  be 
abolished,  and  there  shall  be  in  this  state  but  one  form  of 
action  for  the  enforcement  or  protection  of  private  rights  or 
the  redress  of  private  wrongs,  which  shall  be  denominated 
a  civil  action ;  and  every  action  prosecuted  by  the  people 
of  the  state  as  a  party,  against  a  person  charged  with  a  pub- 
lic offence,  shall  be  termed  a  criminal  action.  Feigned 
issues  shall  also  be  abolished,  and  the  fact  at  issue  tried  by 
order  of  court  before  a  jury." 

The  General  Assembly  of  the  State  of  North  Carolina, 
for  the  purpose  of  carrying  into  effect  the  said  section,  and 
regulating  the  practice  and  procedure  in  civil  actions,  in  the 
several  courts  of  this  state,  do  enact  as  follows  : 

f  Effect. — The  remedy  for  the  enforcement  of  all  kinds  of  contracts 
'is  now  a  civil  action.     Mitchell  v.  Henderson,  63  N.  C,  643. 

Both  legal  and  equitable  remedies  being  now  administered  in  one 
action,  in  an  action  for  specific  performance  to  which  the  defendant 
pleads  the  statute  of  frauds,  the  plaintiff  may  obtain  judgment  for 
the  purchase-money  paid.     Pendleton  v.  Dalton,  92  N.  C,  185. 

Under  the  Code  there  is  but  one  form  of  action  and  the  court  will 
give  any  remedy  which  the  facts  set  up  in  the  complaint  will  justify. 
Lumber  Co.  v.  Wallace,  93  N.  C,  22.     See  notes  to  Sec.  233  (3)  post. 

The  principles  of  law  and  equity  are  distinct  though  now  embraced 
in  one  action.     Ely  v.  Early,  94  N.  C,  1. 

An  act  which  changes  the  remedy  of  the  creditor  is  not  unconsti- 
tutional, if  it  gives  him  another  equally  efficacious.  Williams  v. 
Weaver,  94  N.  C.  134. 

Under  the  present  procedure  it  is  not  necessary  for  the  owner  of 
property  wrongfully  seized  and  sold  by  a  sheriff  to  first  obtain  judg- 
ment against  the  sheriff  and  then  institute  another  action  on  his 
indemnifying  bond ;  on  the  contrary,  the  rights  of  all  the  parties  can 
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be  adjudged  in  a  single  action  against  the  sheriff  and  the  maker  of 
the  indemnifying  bond.     Stein  v.  Cozart,  122  N.  C  280. 

Fine  spun  distinctions  swept  away. — It  is  not  necessary  to  recur 
to  the  fine  spun  distinctions  of  special  pleading,  happily  swept  away, 
in  order  to  discern  a  wrong,  or  to  apply  the  remedy — the  common 
sense  system,  now  in  use,  will  suffice  for  both.  Pierce  v.  Railroad 
Co.,  124  N.  C,  83. 

Every  intendment  in  favor  of  jurisdiction. — Every  intendment  be- 
ing in  favor  of  jurisdiction,  an  action,  brought  before  a  justice  of 
peace  in  which  the  complaint  can  be  construed  as  being  either  for 
the  tortious  taking  of  the  property  or  to  recover  the  money  received 
by  the  defendant,  will  be  construed  to  be.  an  action  on  the  implied 
contract  so  as  to  preserve  the  jurisdiction  of  the  justice  of  the 
peace.  Brittain  v.  Payne,  118  N.  C,  990;  Holden  v.  Warren,  118  N. 
C,  326;  Lumber  Co.  v.  Brooks,  109  N.  C,  698;  Fulps  v.  Mock,  108  N. 
C,  601:  Stokes  v.  Taylor,  104  N.  C,  394;  Lewis  v.  R.  R.,  95  N.  C,  179; 
Wall  v.  Williams,  91  N.  C,  477. 

If  ancillary  remedy  is  unwarranted. — All  forms  of  actions  having 
been  abolished,  an  allegation  in  the  complaint,  in  an  action  to  re- 
cover $75  as  rent,  that  defendant  wrongfully  detains  the  crop  on 
which  the  rent  is  a  lien,  does  not  deprive  the  justice  of  jurisdiction 
on  the  ground  that  the  action  is  one  of  claim  and  delivery  and  the 
amount  exceeds  fifty  dollars.  Hargrove  v.  Harris,  116  N.  C,  "418; 
Morris  v.  O'Briant,  94  N.  C,  72;  Deloatch  v.  Coman,  90  N.  C,  186; 
Starke  v.  Cotton,  115  N.  C,  81. 

Administer  both  legal  and  equitable  rights. — Where,  in  obedience 
to  directions  in  the  will,  the  executors  enter  into  a  contract  under 
seal,  they  are  personally  liable  on  the  contract,  but  payment  may 
also  be  coerced  out  of  the  assets  of  the  estate.  In  such  case  under 
our  former  practice,  the  plaintiff  would  have  had  to  sue  the  execu: 
tors  on  their  individual  liability  in  an  action  at  law,  and  to  enforce 
the  liability  of  the  estate,  he  would  have  to  go  into  a  court  of  equity, 
but  since  the  adoption  of  the  Code  system,  both  reliefs  may  be  ad- 
ministered in  one  action.     Edwards  v.  Love,  94  N.  C,  365. 

Since  the  adoption  of  the  Constitution  of  1868,  the  superior  courts 
administer  both  legal  and  equitable  rights,  and  when  necessary,  both 
are  administered  in  the  same  action.  Vegelahn  v.  Smith,  95  N. 
C,  254. 

The  procedure  under  the  Code  has  not  changed  the  legal  or  equit- 
able rights  of  litigants,  but  only  allows  them,  as  they  existed  under 
the  old  system,  to  be  administered  in  one  action.  Allen  v.  Taylor, 
96  N.  C,  37. 

Under  the  present  method  of  procedure,  parties  may  allege  their 
cause  of  action,  and  their  rights  in  and  about  the  same,  whether 
legal  or  equitable,  in  the  same  action.  Bean  v.  Railroad,  107  N. 
C,  731. 

Jurisdiction  of  the  superior  court. — Although  the  office  of  "probate 
judge"  is  abolished,  the  powers  and  jurisdiction  of  that  officer  are 
now  exercised  by  the  clerks  of  the  superior  court,  not  as  the  servant 
or  ministerial  officer  of  or  acting  as  and  for  the  superior  court,  but  as 
an  independent  tribunal  of  original  jurisdiction.  Edwards  v.  Cobb, 
95  N.  C,  4. 

The  clerks  of  superior  courts  have  jurisdiction  of  proceedings  for 
the  removal  of  executors  and  administrators.  Whether  the  superior 
courts  have  such  original  jurisdiction,  quaere.  Edwards  v.  Cobb, 
95  N.  C,  4;  answered  in  negative.  McLaurln  v.  McLaurin,  106  N. 
0.,  331. 

The  superior  courts  have  succeeded  to  all  the  jurisdiction  of  the 
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late  courts  of  equity  in  respect  to  infants,  and  they  have  authority  to 
direct  sales  of  their  property,  both  real  and  personal,  in  proper  cases. 
Tate  v.  Mott,  96  N.  C,  19. 

Where  an  action  was  brought  by  a  widow,  alleging  that  the  legal 
title  to  certain  land  was  in  the  defendants,  but  that  they  held  it  in 
trust  for  her  deceased  husband,  and  asking  that  they  be  declared 
trustees  and  that  her  dower  be  assigned  in  the  land,  the  superior 
court  in  term,  and  not  the  clerk,  had  jurisdiction.    Efland  v.  Efland, 

9v  *i.  K/.t  4oo. 

Where  money  was  collected  by  one  of  two  joint  owners  of  several 
notes,  the  other  owner  cannot  bring  separate  actions  for  his  half  of 
each  note  collected  so  as  to  give  a  justice  of  the  peace  jurisdiction; 
the  action  being  for  money  had  and  received,  must  be  for  the  aggre- 
gate amount  so  collected  and  due  him.  An  action  might  have  been 
maintained  for  the  half  of  each  note  as  it  was  collected,  but  when  all 
were  paid  the  plaintiff  became  entitled  to  half  of  the  "gross  sum'* 
paid,  and,  as  that  exceeded  two  hundred  dollars,  a  justice  of  the 
peace  had  no  jurisdiction.    Kearns  v.  Heitman,  104  N.  C,  332. 

Where  the  damages  alleged  amount  to  more  than  fifty  dollars,  the 
superior  court  has  jurisdiction.    Bowers  v.  R.  R.,  107  N.  C,  721. 

The  remedy  for  debt  against  a  married  woman,  by  which  it  is 
sought  to  charge  her  separate  personal  property,  cannot  be  had  in 
the  court  of  a  justice  of  the  peace.  Patterson  v.  Gooch,  108  N.  C, 
503:  Doroughty  v.  Sprinkle,  8$  N.  C,  300. 

The  Code  does  not  take  away  from  the  superior  courts  the  juris- 
diction heretofore  exercised  by  courts  of  equity.  Bar  cello  v.  Hap- 
good,  118  N.  C,  712. 

Nor  can  the  legislature  take  away  their  appellate  jurisdiction. 
Rhyne  v.  Lipscombe,  122  N.  C,  650;  State  v.  Ray,  Id.,  1097. 

Date  when  the  C.  C.  P.  went  into  operation. — The  Code  of  Civil 
Procedure  is  one  act,  and  no  part  of  it  went  into  operation  before  the 
24th  day  of  August,  A.  D.  1868,  but  it  went  into  effect  as  a  whole  on 
that  day.    Ragland  v.  Currin,  64  N.  C,  355. 

Although  the  Constitution  of  1868  went  into  effect  in  April  of  that 
year,  still  the  courts  which  existed  under  the  old  system  did  not 
cease  to  do  so,  or  to  entertain  actions  until  the  adoption  of  the  Code 
of  Civil  Procedure.    Lash  v.  Thomas,  86  N.  C,  313. 

To  what  extent  former  practice  in  force. — So  much  of  the  Revised 
Code,  in  regard  to  the  procedure  in  the  courts  as  is  not  inconsistent 
with,  nor  superceded  by,  the  Code  of  Civil  Procedure,  is  still  in  force. 
Clerk's  Office  v.  Huffsteller,  67  N.  C,  449;  Simms  v.  Goettle,  82  N. 
C.r  268:  London  v.  Bear,  84  N.  C,  266. 

The  Code  of  Civil  Procedure  is  a  mere  supplement  to  the  practice 
and  procedure  established  by  the  Revised  Code.  Boylston  Ins.  Co. 
▼.  Davis.  74  N.  C,  78. 

The  rules  of  pleading  at  common  law  and  their  essential  principles 
[still  remain,  modified  only  as  to  technicalities  and, matters  of  form. 
1  Parsley  v.  Nicholson,  65  N.  C,  207:  Hinsdale  v.  Sinclair,  83  N.  C,  338. 

Courts  of  equity  will  not  entertain  a  suit  for  the  construction  of  a 
devise,  but  will  leave  the  devisee  to  assert  his  right  at  law,  in  an 
action  to  recover  the  land.  Woodlief  v.  Merritt,  96  N.  C,  226;  Little 
v.  Thome,  93  N.  C,  69. 

The  Constitution  has  not  abolished  the  principles  of  equity,  and 
where  the  statutory  procedure  thereunder  is  silent,  or  inadequate, 
the  practice  in  the  late  courts  of  equity  may  be  invoked.  The  juris- 
diction in  courts  of  equity  to  correct  material  mistakes  is  unques- 
tionable.   Morrisey  v.  Swinson,  104  N.  C,  555. 

Equities  must  be  pleaded. — Although  there  is  but  one  form  of  ac- 
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tion,  the  court  cannot  proceed  to  adjust  equities  unless  they  are  sei 
up  in  the  pleadings.  Lumber  Co.  v.  Wallace,  93  N.  C,  22;  Rawlings 
v.  Hunt,  90  N.  C,  270;  Ledbetter  v.  Quick,  90  N.  C,  276;  Stamps  v. 
Cooley,  91  N.  C,  316;  Moore  Y.  Cameron,  93  N.  C,  51. 

What  is  repealed  by  the  C.  C.  P. — The  Codedf  Civil  Procedure  doee 
not  repeal  the  provisions  of  the  Revised  Code,  except  where  inconsis- 
tent with  it,  and  certain  portions  which  are  expressly  enumerated 
in  the  C.  C.  P.  Boylston  Insurance  Co.  v.  Davis,  74  N.  C,  78.  (Note. 
This  seems  otherwise  by  Sec.  3867,  Code  of  1883.) 

To  what  actions  the  C.  C.  P.  Is  not  appiicabe. — Actions  pending 
at  the  time  the  C.  C.  P.  was  ratified  are  to  be  proceeded  with,  and 
tried  under  the  laws  and  practice  in  force  prior  to  the  C.  C.  P. 
Teague  v.  James,  63  N.  C,  91:  Gaither  v.  Gibson,  63  N.  C,  93;  Valen- 
tine v.  Holloman,  63  N.  C,  475;  Walton  v.  McKesson,  64  N*.  C.,  154; 
Johnson  v.  McArthur,  64  N.  C,  675;  Lewis  v.  McNatt,  65  N.  C.f  63; 
Sutton  v.  Owens,  65  N.  C,  123;  Young  v.  Griffith,  84  N  .C,  715. 

An  action  founded  upon  a  contract  made  prior  to  the  ratification 
of  the  C.  C.  P.  is  governed  by  the  law  and  practice  existing  before 
that  date,  although  the  action  is  brought  since  the  C.  C.  P.  Merwin 
v.  Ballard,  65  N.  C,  168;  Matthews  v.  Copeland,  80  N.  C.,  30. 

Equity  suits,  pending  at  the  adoption  of  the  Code,  should  be  pro- 
ceeded in  up  to  final  judgment,  according  to  the  old  rules  of  equity 
procedure.     Runnion  v.  Ramsay,  80  N.  C,  60. 

In  an  action  of  ejectment  begun  before  the  adoption  of  the  C.  C. 
P.,  the  plaintiff's  right  depends  upon  his  possession  of  the  legal  title, 
and  he  cannot  rely  upon  his  equitable  title.  Young  v.  Griffith,  84  N. 
C,  715. 

Where  a  suit  in  equity  was  pending  in  the  supreme  court  at  the 
time  of  the  adoption  of  the  present  system  of  procedure,  the  superior 
courts  are  the  proper  tribunals  to  proceed  with  the  cause,  and  the 
supreme  court  can  make  no  order  in  it,  except  to  remand  the  papers. 
White  v.  Butcher,  97  N.  C,  7. 

Note. — All  reservations  as  to  causes  of  action  accruing  prior  to 
C.  C.  P.  were  repealed  by  Code  of  1883,  save  as  to  statute  of  limita- 
tions and  not  counting  time  between  May  20,  1861,  and  January  1, 
1870,  Sees.  136  and  137  post,  and  even  those  sections  are  repealed  by 
ch.  113,  Acts  1891,  as  to  all  actions  begun  since  January  1,  1893. 
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OF   THE 


CODE  OF  NORTH  CAROLINA,  1883. 

WITH  AMENDMENTS  AND  DECISIONS  TO  JULY  1,  1900. 


TITLE  I. 
GENERAL  DEFINITION  AND  DIVISIONS. 


Section. 

129.  Criminal  action. 

130.  Civil  action. 

131.  Remedies  not  merged. 


Section. 

125  Remedies. 

128.  Actions. 

127.  Special  proceedings. 

128,  Division  of  actions.  .    132.    Definition  of  court ;  to  mean 

I  Clerk,  when. 

See.  125.    Remedies.    C.  C.  P.,  8.  1. 

Remedies  in  the  courts  of  justice  are  divided  into — 

(1)  Actions. 

(2)  Special  proceedings. 

Legislative  power. — Under  sections  12  and  22,  Art.  IV  of  the  Con- 
stitution, the  legislature  has  the  power  to  establish,  limit  and  define 
the  jurisdiction  of  the  superior  courts;  to  prescribe  the  methods  of 
procedure  in  them,  and  the  extent,  manner,  time  and  place  of  exercis- 
ing their  jurisdiction;  and  can  declare  what  judgments  and  orders 
may  be  given  by  these  courts  in  or  out  of  term — except  that  issues 
of  fact  can  be  tried  by  a  jury  only  in  term  time.  Bynum  v.  Powe, 
W  N.  C,  374. 

See.  126.   Actions.    C.  C.  P.,  s.  2.    1868->99  c.  277,  s.  2. 

An  action  is  an  ordinary  proceeding  in  a  court  of  justice, 
by  which  a  party  prosecutes  another  party,  for  the  enforce- 
ment or  protection  of  a  right,  the  redress  or  prevention  of 
a  wroug,  or  the  punishment  or  prevention  of  a  public 
offence. 

Nature  of  action. — The  proceedings  under  the  C.  C.  P.  are  substan- 
tially the  practice  and  procedure  of  the  courts  of  equity,  and  not  of 
the  courts  of  common  law.  The  only  difference  is  that  under  the 
C.  C.  P.  the  summons  does  not  follow  but  precedes  the  complaint 
Wilson  v.  Moore,  72  N  C,  558. 

Probate  of  will.— When  a  will  is  offered  for  probate,  the  proceeding 
is  not  a  civil  action,  nor  is  it  a  special  proceeding,  but  in  rem,  to 
which  there  are,  strictly  speaking,  no  parties.  Hutson  v.  Sawyer, 
104  N.  C,  1;  Young's  Will,  123  N.  C.f  358. 
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Application  for  dower. — While  the  assignment  of  dower  is  a  spe- 
cial proceeding  of  which  the  clerk  has  jurisdiction,  yet  if  any  equit- 
able element  is  involved,  which  under  the  former  practice  would 
have  been  cognizable  in  a  court  of  equity,  the  superior  court  in  term 
has  jurisdiction,  and  the  application  for  dower  becomes  a  civil  ac- 
tion. Efland  v.  Efland,  96  N.  C,  488;  Parton  v.  Allison,  109  N.  C,  674. 

Assessment  for  damages  for  right-of-way. — An  application  for  as- 
sessment of  damages  caused  by  the  taking  of  lands  in  the  construc- 
tion of  railroads,  is  not,  strictly  speaking,  either  a  civil  action  or  spe- 
cial proceeding,  but  is  a  summary  proceeding,  of  which  the  superior 
court  has  jurisdiction  in  vacation  or  at  term.  The  judge  of  the  Court 
may  appoint  the  appraiser  either  in  term  or  vacation,  while  the 
clerk  can  do  so  only  in  vacation,  and  then  only  as  representing  the 
court     Click  v.  Railroad,  98  N.  C,  390;  R.  R.  v.  R.  R.,  106  N.  C,  16. 

Where,  in  such  a  proceeding,  it  was  agreed  that  issues  raised  upon 
the  petition  and  answer  should  be  transferred  to  the  civil  issue 
docket  for  trial,  whatever  irregularities  there  may  have  been  in  the 
conduct  of  the  cause  were  cured,  and  the  court  had  jurisdiction  to 
proceed  with  and  finally  determine  it  Click  v.  Railroad,  98  N.  C, 
390. 

Taking  an  administration  account. — The  superior  court  has  inci- 
dental jurisdiction  to  order  the  taking  of  the  account  of  an  adminis- 
trator when  necessary  to  the  rights  of  parties  to  the  action.  Roun- 
tree  v.  Britt,  94  N.  C,  104. 

The  superior  court  has  jurisdiction  concurrent  with  the  clerk  of  an 
action  to  compel  an  administrator  to  sell  lands  to  pay  debts.  Wilson 
v.  Bynum,  92  N.  C,  717:  Barcello  v.  Hapgood,  118  N.  C,  712. 

Sec.  127 •    Special  proceedings.    C,  C.  P.,  *.  3* 

Every  other  remedy  is  a  special  proceeding. 

What  are  special  proceedings. — Any  proceeding  which,  under  the 
old  practice,  might  be  commenced  by  petition  or  motion  upon  notice, 
is  a  "Special  Proceeding."    Tate  v.  Powe,  64  N.  C,  644. 

A  "proceeding"  to  obtain  damages  for  the  erection  of  a  mill  is  a 
Special  Proceeding.     Sumner  v.  Miller,  64  N.  C.f  688. 

Also,  a  petition  by  an  executor  or  administrator  to  sell  lands  to 
pay  debts.  Hyman  v.  Jarnigan,  65  N.  C,  96;  Badger  v.  Jones,  66  N. 
C,  305;  Sinclair  v.  McBryde,  88  N.  C,  438. 

Also,  proceedings  for  the  settlement  of  the  estate  of  a  deceased 
person.  Hunt  v.  Sneed,  64  N.  C,  176;  Sprinkle  v.  Hutchinson,  66  K. 
C,  450;  Bell  v.  King,  70  N.  C,  330;  Herring  v.  Outlaw,  70  N.  C,  334. 

Also,  a  proceeding  in  the  nature  of  a  creditor's  bill  against  an  exe- 
cutor or  administrator.  Jerkins  v.  Carter,  70  N.  C,  500;  Patterson  v. 
Miller,  72  N.  C,  516.  The  superior  court  at  term  has  also  concurrent 
jurisdiction  of  this.  Haywood  v.  Haywood,  79  N.  C,  42;  Shields  v. 
Payne,  80  N.  C,  291. 

Also,  a  petition  for  dower.  Felton  v.  Elliot,  66  N.  C,  195;  Gate- 
wood  v.  Tomlinson,  113  N.  C,  312. 

Also,  a  petition  to  compel  an  executor  or  administrator  to  sell  real 
estate  to  pay  debts.  Pelletier  v.  Saunders,  67  N.  C,  261;  Jerkins  ▼. 
Carter,  70  N.  C,  500. 

A  proceeding  in  bastardy  is  a  Special  Proceeding.  State  v.  Mc- 
intosh, 64  N.  C,  607;  so,  too,  a  proceeding  to  remove  an  executor. 
Barnes  v.  Brown,  79  N.  C,  401. 

A  petition  for  alimony  alone,  not  coupled  with  prayer  for  divorce, 
is  a  Special  Proceeding.    Reeves  v.  Reeves,  82  N.  C,  348. 

A  proceeding  to  drain  wet  lands  is  a  Special  Proceeding.  Durden 
v.  Simmons,  84  N.  C,  555. 
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A  proceeding  for  partition  of  lands,  whether  by  actual  division  or 
by  sale,  is  a  Special  Proceeding,  and  if  an  issue  of  fact  arises  it  is 
sent  to  the  superior  court.     Capps  v.  Capps,  85  N.  C,  408. 

A  proceeding  to  remove  an  administrator  is  a  Special  Proceeding, 
and  the  clerk  has  jurisdiction  to  find  the  facts.  Murrlll  v.  Sandlin, 
86  N.  C,  54:  Simpson  v.  Jones,  82  N.  C,  323. 

Partition  is  a  Special  Proceeding.     Bragg  v.  Lyon,  93  N.  C,  151. 

Where  one  tenant  in  common  has  been  ousted  by  his  co-tenant, 
who  brings  an  action  of  ejectment  to  recover  the  possession,  the 
Superior  Court  has  no  jurisdiction  to  order  a  partition  of  the  land. 
Leaper  v.  Neagle,  94  N.  C,  338. 

What  are  not  Special  Proceedings. — A  suit  to  recover  possession  of 
land  is  not  a  Special  Proceeding.    Woodley  v.  Gilliam,  64  N.  C,  649. 

Mandamus  is  not  a  Special  Proceeding.  Howerton  v.  Tate,  66  N. 
C,  231. 

An  action  brought  to  correct  an  alleged  error  in  the  partition  of 
land,  Is  a  civil  action,  and  not  a  Special  Proceeding.  Cheatham  v. 
Crews,  81  N.  C,  34a.  But  when  there  is  no  peculiar  equitable  element 
the  remedy  to  correct  a  mistake  in  the  partition  of  land  is  before  the 
clerk.    Wahab  v.  Smith,  82  N.  C,  229. 

8ee.  128.    IHvtoUm  of  actio  tut.    C.  C.  P.,  a.  4. 

Actions  are  of  two  kinds — 

(1)  Civil.  £t'::V 

(2)  Criminal.  "       • .'   ':\ 

See.  129.    Criminal  action.    C.  C.  P.9  s.  o. 

A  criminal  action  is  : 

(1)  An  action  prosecuted  by  the  state  as  a  party,  against 
a  person  charged  with  a  public  offence,  for  the  punishment 
thereof. 

Indictments. — Prosecutions  for  public  offences  are  now  defined  a* 
criminal  actions.     State  v.  Lupton,  63  N.  C,  483. 

The  terms  "criminal  action'*  and  "indictment"  are  synonymous  in 
the  Constitution  and  the  C.  C.  P.,  and  therefore  it  would  be  equally 
regular  to  entitle  a  case,  "The  People  v.  A.  B. — Criminal  Action,"  or 
"8tate  v.  a.  B. — Indictment."    State  v.  Simons,  68  N.  C,  378. 

(2)  An  action  prosecuted  by  the  state,  at  the  instance  of 
an  individual,  to  prevent  an  apprehended  crime  against 
his  person  or  property. 

Peace  Warrants. — A  proceeding  upon  a  "peace  warrant"  is  now  a 
criminal  action.  The  judges  of  the  superior  court  are  invested  with 
ft  large  discretion  upon  questions  of  costs  in  all  criminal  actions. 
State  v.  Locust,  63  N.  C,  574;  State  v.  Oates,  88  N.  C,  668. 

Sec.  130.    Civil  action.    C.  C.  P.,  s.  6. 

Every  other  is  a  civil  action. 

Civil  action. — The  term  "civil  action"  includes  all  causes  which, 
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under  the  old  practice,  might  have  been  commenced  by  a  capias  ad 
respoudendur  or  were  relievable  by  an  ordinary  bill  in  equity.  Tate 
v.  Powe,  64    ..  C.,  644. 

Also,  an  action  in  the  nature  of  an  old  bill  in  equity  to  falsify  an 
account.     Murphy  v.  Harrison,  65  N.  C,  246. 

Also,  a  suit  on  a  guardian  bond.  Rowland  v.  Thompson,  65  N". 
C,  110. 

A  proceeding  in  bastardy  is  a  civil  action,  as  distinguished  from 
a  criminal  action.  State  v.  Mcintosh,  64  N.  C,  607;  contra,  State  v. 
Ballard,  122  N.  C,  1024. 

A  suit  to  recover  possession  of  land  is  a  civil  action  and  not  a  spe- 
cial proceeding.     Woodley  v.  Gilliam,  64  N.  C,  649. 

Mandamus  is  not  a  civil  action.    Howerton  v.  Tate,  66  N.  C,  231. 

Contra,  Mandamus  is  now  an  ordinary  civil  action.  Belmont  v. 
Reilly,  71  N.  C,  263;  Brown  v.  Turner,  70  N.  C,  93;  Haymore  v.  Com- 
missioners, 85  N.  C,  268.     See  post.,  Sec.  622. 

A  proceeding  under  chapter  222,  acts  of  1876-'77,  in  regard  to 
"draining  wet  lands,"  is  a  civil  action,  and  returnable  to  the  term  of 
the  superior  court.     Bunting  v.  Stancil,  79  N.  C.f  180. 

Sec.  131.    Remedies  not  merged.     C.  C.  P.,  *.  7* 

Where  the  violation  of  a  right  admits  both  of  a  civil  and 

a  criminal  remedy,  the  right  to  prosecute  the  one  is  not 

merged  in  the  other. 

Instance. — For  secret  assault  both  indictment  and  civil  action  lie. 
White  v.  Underwood,  125  N.  C. 

See.  132.    Definition  of  court;  to  mean  clerk,  when.    C.  C 

-£•9  ft.  *'. 

In  those  of  the  following  enactments  which  confer  juris- 
diction or  power,  or  impose  duties,  when  the  words  "supe- 
rior court"  or  "court"  in  reference  to  a  superior  court  are 
used,  they  mean  the  clerk  of  the  superior  court,  unless 
otherwise  specially  stated,  or  unless  reference  is  made  to  a 
regular  term  of  the  court,  in  which  cases  the  judge  of  the 
court  alone  is  meant. 

Means  clerk. — The  "superior  court"  in  Art.  IV,  sec.  28  (now  sec. 
22),  of  the  state  constitution  does  not  mean  the  court  of  the  clerk. 
McAdoo  v.  Benbow,  63  N.  C.f  461. 

Under  the  act  of  1868-'69,  chap.  113,  enacting  that  an  executor  or 
administrator  may  apply  to  the  "superior  court"  for  leave  to  sell 
land  to  pay  debts,  the  clerk  of  the  court  is  referred  to.  Pelletier  v. 
Saunders,  67  N.  C,  261. 

The  clerk  implies  the  court  in  cases  where  he  is  to  act  for  the 
court,  or  when  the  statute  gives  discretion  to  the  court.  Tillett  v. 
Aydlett,  90  N.  C,  551. 

Jurisdiction  really  that  of  the  court. — The  jurisdiction  is  really 
that  of  the  superior  court,  the  clerk  being  empowered  to  make  cer- 
tain orders  in  vacation.  Brittain  v.  Mull,  91  N.  C,  498;  Strayhorn  v. 
Blaylock,  92  N.  C,  292. 
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TITLE  II. 
GENERAL  PROVISIONS  AS  TO  CIVIL  ACTIONS. 


Section. 

133.  Forms  of  civil  actions ;  dis- 
tinction between  actions  at 
law  and  suite  in  equity 
abolished. 


Section. 

134.  Parties   designated   plaintiff 
and  defendant. 

135.  Feigned  issues  abolished. 


Sec.  133.  Forms  of  civil  fiction*;  distinction  between  actions 
at  law  awl  suits  in  equity  abolished.  C.  C.  P.,  s.  12.  Const., 
Art.  IV,  s.  1. 

The  distinction  between  actions  at  law  and  suits  in 
equity,  and  the  forms  of  all  such  actions  and  suits  hereto- 
fore existing,  are  abolished,  and  there  shall  be  hereafter 
but  one  form  of  action  for  the  enforcement  or  protection  of 
private  rights,  and  the  redress  of  private  wrongs,  which 
shall  be  denominated  a  civil  action. 

The  effect  upon  manner  of  pleading. — The  essential  rules  of  plead- 
ing at  common  law  have  not  been  repealed  by  the  C.  C.  P. ;  they  have 
only  been  modified  as  to  technicalities  and  matters  of  form.  Parsley 
v.  Nicholson,  65  N.  C,  207. 

The  C.  TJ.  P.  abolishes  the  different  forms  of  actions  and  the  tech- 
nical and  artificial  modes  of  pleading  used  at  common  law,  but  does 
not  dispense  with  such  degree  of  certainty  and  regularity  as  is  es- 
sential in  every  system  adopted  for  the  administration  of  justice. 
Oates  v.  Gray,  66  N.  C,  442;  Vass  v.  Building  Association,  94  N. 
0,55. 

The  subtle  science  of  pleading  is  not  merely  relaxed  but  abolished 
by  the  C.  C.  P.,  and  the  forms  of  pleading  in  civil  actions  and  the 
rules  by  which  their  sufficiency  are  to  be  determined  are  those  pre- 
scribed In  the  Code.  Few,  if  any,  of  the  ancient  rules  of  pleading 
are  now  applicable.  Moore  v.  Edmiston,  70  N.  C,  510;  Lewis  v.  R. 
R.,  95  N.  C.,  179;  Stokes  v.  Taylor,  104  N.  C,  394;  Fulps  v.  Mock,  108 
N.  C,  601;  Holden  v.  Warren,  118  N.  C,  326;  Sams  v.  Price,  119  N. 
C,  572. 

The  effect  upon  the  form  of  action. — There  is  now  but  one  form  of 
action,  and  mandamus  is  but  a  process  of  the  court  in  that  action. 
Belmont  v.  Reilly,  71  N.  C,  26;  Haymore  v.  Commissioners,  85  N. 
C.  268. 

There  is  now  but  one  form  of  action,  and  a  counterclaim  may  be 
set  up  by  the  defendant,  if  entitled  by  the  Code  to  do  so,  irrespective 
of  whether  the  action  arises  out  of  a  tort  or  contract.  Bitting  v. 
Thaxton,  72  N.  C,  541. 

It  is  Immaterial  whether  the  action  Is  construed  to  be  on  an  ex- 
press or  implied  contract,  in  tort  or  in  contract,  a  common  law  action 
or  upon  a  statute,  the  court  will  sustain  jurisdiction  and  adjudge 
appropriate  remedy  according  to  facts  proven.  Sams  v.  Price,  lift 
N.  C.,  572. 
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Distinction  between  law  and  equity. — The  distinction  between 
tions  at  law  and  suits  in  equity  is  abolished  as  to  the  forms  of  proce- 
dure, but  the  distinction  between  legal  and  equitable  rights  still  re- 
mains. Matthews  v.  McPherson,  65  N.  C,  189;  Kahnstein  v.  Rail- 
road, 84  N.  C,  88;  Lumber  Co.  v.  Wallace,  93  N.  C,  22. 

Where  a  bill  in  equity  for  specific  performance  and  general  relief 
had  been  dismissed  under  the  former  procedure,  this  is  not  an  estop- 
pel to  an  action  under  the  Code  to  recover  money  alleged  to  have 
been  paid  in  pursuance  of  the  contract  sought  to  be  enforced. 
Pendleton  v.  Dalton,  92  N.  C.,  185. 

Immaterial  whether  the  action  would  have  been  at  law  or  in 
equity.— Under  the  act  of  1886  (ch.  24),  which  declares  that  "no 
interest  shall  be  recoverable  in  law  or  in  equity"  when  more  than 
the  legal  rate  has  been  contracted  for,  it  is  immaterial  whether  the 
creditor  seeks  his  relief  by  a  proceeding  which  formerly  would  have 
been  termed  a  suit  in  equity,  or  by  an  action  at  law,  or  whether  the 
creditor  be  plaintiff  or  defendant.     Moore  v.  Beaman,  112  N.  C,  558. 

Distinction  between  actions  ex  contractu  and  ex  delicto  abolished. 
— See  Garrett  v.  Trotter,  65  N.  C,  430;  Froelich  v.  Southern  Express 
Co..  67  N.  C.,  2;  Bullinger  v.  Marshall,  70  N.  C.f  520;  Ashe  v.  Gray, 
88  *r.  C.  190. 

The  rule  that  when  one  person  takes  and  sells  the  personal 
property  of  another,  the  latter  may  waive  the  tort  and  recover  the 
money,  embraces  the  case  where  the  person  sued  received  the  money 
in  consequence  of  the  action  of  a  court  whose  jurisdiction  and  pro- 
cess he  invoked  for  that  purpose.     Olive  v.  Olive,  95  N.  C,  485. 

When  the  action  is  basea  upon  the  tortious  act  of  the  defendant, 
and  the  damages  are  ascertained  to  be  greater  than  fifty  dollars;  or 
where  the  right  to  recover  involves  a  question  of  title,  the  question  of 
jurisdiction  is  determined,  and  the  plaintiff  cannot  avoid  it  by  waiv- 
ing the  tort,  and  declaring  for  the  value  of  the  property  alleged  to 
have  been  converted.     Edwards  v.  Cowper,  99  N.  C,  421. 

Where  the  plaintiff  paid  nfty  dollars  to  the  defendant  upon  fraudu- 
lent representations;  Held,  that  a  justice  of  the  peace  had  jurisdic- 
tion of  an  action  for  the  recovery  of  the  money.  Harvey  v.  Ham- 
bright.  98  N.  C,  446. 

Justices  of  the  peace  have  concurrent  jurisdiction  with  the  su- 
perior courts  of  actions  for  torts  where  the  value  of  the  property  in 
controversy  does  not  exceed  fifty  dollars.  Harvey  v.  Hambright,  98 
N.  C,  446. 

The  superior  court  has  jurisdiction  of  an  action  for  damages  for 
the  conversion  of  property  where  the  amount  claimed  is  one  hundred 
and  twenty-five  dollars.    Asher  v.  Reizenstein,  105  N.  C,  213. 

A  complaint  alleging  that  the  defendant,  a  common  carrier,  failed 
to  safely  carry  certain  articles  of  freight  according  to  contract,  and 
"so  negligently  and  carelessly  conducted  in  regard  to  the  same  that 
it  was  greatly  uamaged,"  states  facts  sufficient  to  constitute  a  tort 
Bowers  v.  Railroad,  107  N.  C,  721. 

The  defendant  took  into  his  possession  timber  logs  of  plaintiff,  sold 
some  and  converted  others  into  lumber,  which  he  also  sold:  Held, 
the  plaintiff  might  waive  the  tort  and  maintain  an  action  to  recover 
the  money  realized  from  the  sale  by  defendant  Timber  Co.  v. 
Brooks,  109  N.  C,  698:  McDonald  v.  Cameron,  82  N.  C.,  245;  Wall  v. 
Williams.  91  N.  C,  421;  Brittain  v.  Payne,  118  N.  C,  990;  Sams  v. 
Price,  119  N.  C,  572. 
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Sec.  134.    Parties  designated  plaintiff  and  defendant. 

In  such  action,  the  party  complaining  shall  be  known  as 
the  plaintiff,  and  the  adverse  party  as  the  defendant. 

8ee.  135.    Feigned  issue*  abolisJied,    C.  C.  P.,  *.  IS. 

Feigned  issues  are  abolished;  and  instead  thereof,  in  the 
cases  where  the  power  formerly  existed  to  order  a  feigned 
issue,  or  when  a  question  of  fact  not  put  in  issue  by  the 
pleadings  is  to  be  tried  by  a  jury,  an  order  for  the  trial 
may  be  made  by  the  judge,  stating  distinctly  and  plainly 
the  question  of  fact  to  be  tried;  and  such  order  shall  be 
the  only  authority  necessary  for  a  trial. 

Fictitious  proceedings. — The  fictitious  proceedings  of  the  old  ac- 
tion of  ejectment  is  abolished.      Harkey  v.  Houston,  65  N.  C,  137. 

Feigned  issues, — An  action  upon  a  feigned  issue  should  be  dis- 
missed by  the  court  or  niero  motu.    Blake  v.  Askew,  76  N.  C,  325. 

In  an  action  for  seduction. — Feigned  issues  being  abolished,  in  ac- 
tions for  seduction,  the  woman,  if  of  age,  is  the  proper  party  plaintiff. 
Hood  v.  Sudderth,  111  N.  C,  215;  Scarlett  v.  Norwood,  115  N.  C,  284. 


TITLE  III. 

LIMITATION  OF  ACTIONS. 

Chap.    I.     Actions  in  General. 

II.     Actions  for  the  Recovery  of  Real  Prop- 
erty— Time  of  Commencing. 

III.     Actions  other  than  for  the  Recovery  of 
Real  Property — Time  of  Commencing. 

IV. "  General    Provisions    as    to    the    time    of 
Commencing  Actions. 
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CHAPTER  ONE. 
ACTIONS  IN  GENERAL. 


Section. 

136.  To  what  actions    this    title 

shall  extend. 

137.  Time  between  tb«s   20th  of 

May,  1861 ,  and  1st  January, 
1870,  not  to  be  counted. 


Section. 

138.  Period  of  limitation — objec- 
tion must  be  taken  by  an- 
swer. 


Sec.  136.     To  wluti  actions  this  title  sJmUI  extend.    C.  C  -P., 
8.  16. 

This  title  shall  not  extend  to  actions  commenced  before 
the  twenty-fourth  day  of  August,  one  thousand  eight  hun- 
dred and  sixty-eight,  nor  to  cases  where  the  right  of  action 
accrued  before  that  date,  but  the  statutes  in  force  previous 
to  that  date  shall  be  applicable  to  such  actions  and  cases. 

This  section  repealed. — The  statute  of  limitations,  by  the  acts  of 
1891,  ch.  113,  is  applicable  to  all  causes  of  action  accrued  before  186 S, 
if  action  was  begun  after  January  1,  1893.  Nunnery  v.  Averitt,  111 
N.  C,  394;  Alexander  v.  Gibbon,  118  N.  C,  796. 

Note. — The  following  amendment  was  adopted  in  1889,  and  may 
hereafter  be  properly  numbered  section  136: 

On  the  trial  of  any  action  or  special  proceeding  to  which 
an  insane  person  has  been  made  a  party,  such  insane  per- 
son shall  be  deemed  to  have  pleaded  specially  any  defence, 
and  shall  on  trial  have  the  benefit  of  any  defence,  whether 
pleaded  or  not,  that  might  have  been  made  for  him  by  his 
guardian  or  attorney  under  the  provisions  of  title  three  of 
the   Code   of  Civil    Procedure,  section   one   hundred    and 
thirty-six  to  section  one  hundred  and   seventy-six  of  The 
Code  of  North  Carolina,  both  inclusive.     And  the  court,  at 
any  time  before  the  action  or  proceeding  is  finally  disposed 
of,   may  order  the  bringing  in,   by  proper  notice,  of  one  or 
more  of  the  near  relatives  or  friends  of  such  insane  person, 
and  may  make  such  other  order  or  orders  as  it  may  deem 
necessary  for  his  proper  defence.     Acts  1889,  chap.  89. 

Right  of  action  accruing  before  the  C.  C.  P. — A  right  of  action 
which  accrued  before  the  adoption  of  the  Code  is  governed  by  the 
statutes  of  limitation  then  in  force.  Williams  v.  Williams,  70  N.  C, 
189;  Knight  v.  Braswell,  70  N.  C,  709;  Libbett  v.  Maultsby,  71  N.  C, 
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345:  Woodhouse  v.  Simmons,  73  N.  C,  30;  Barham  v.  Lorn  ax,  73  N. 
C.  76:  Ellis  v.  Scott,  75  N.  C,  108;  Covington  v.  Stewart,  77  N.  C, 
148:  Batts  v.  Winsteaa,  77  N.  C,  238;  Johnston  v.  Parke,  79  N.  C, 
475:  Blue  v.  Gilchrist,  84  N.  C,  239;  White  v.  Beaman,  85  N.  C.,  3; 
Hall  v.  Gibt>8,  78  N.  C.,  4:  Crawford  v.  McLellan,  78  N.  C.,  169. 

When  the  cause  of  action  occurred  before  the  24th  August,  1868, 
the  statute  of  limitation  in  force  before  that  time  applies.  Phipps 
t.  Pierce,  94  N.  C,  514. 

An  executor  or  administrator  cannot  avail  himself  of  the  limita- 
tions prescribed  in  sections  11  and  12,  chap.  65  of  Rev.  Code,  unless 
he  shows  that  he  has  disposed  of  the  assets  and  made  the  advertise- 
ment required  by  sections  24  and  27,  chap.  46,  Rev.  Code.  Glover  v. 
Flowers,  95  N.  C,  57. 

Where  a  clerk  and  master,  in  the  years  1855  and  1858,  received 
moneys  arising  from  the  sale  of  lands,  for  partition,  under  a  decree 
of  the  court  of  equity,  but  no  demand  was  made  or  proceedings  in- 
stituted by  the  parties  entitled  to  receive  them  until  the  year  1880; 
the  statutory  pesumption  of  payment  or  satisfaction,  must  prevail. 
Kerlee  v.  Corpening,  97  N.  C,  330. 

The  statute  of  presumption  of  payment,  and  not  the  statute  of 
limitations,  is  applicable  to  an  action  on  an  administration  bond  ex- 
ecuted in  1859  and  for  a  breach  prior  to  August  24,  1868,  and  the 
action  being  brought  within  ten  years,  and  judgment  given,  with  the 
intervention  of  less  than  a  year  after  nonsuit,  the  plea  of  the  statute 
cannot  avail  a  surety.     Wilson  v.  Pearson,  102  N.  C,  290. 

Interest  on  causes  of  action  arising  prior  to  C.  C.  P* — The  same 
role  applies  with  regard  to  interest  accruing  upon  such  a  cause  of 
action.    Knight  v.  Braswell,  70  N.  C,  709. 

Judgments  on  causes  of  actions  arising  prior  to  C.  C.  P. — A  judg- 
ment obtained  in  1870  on  a  debt  contracted  before  1868  is  subject  to 
the  provisions  of  this  title  whenever  such  judgment  becomes  itself 
rousa  litis.    McDonald  v.  Dickson,  85  N.  C,  248. 

A  judgment  rendered  before,  though  docketed  after,  the  adoption 
of  C.  C.  P.,  is  not  subject  to  the  limitations  of  this  statute,  but  to  a 
presumption  of  satisfaction.  Johnston  v.  Jones,  87  N.  C,  393. 
•  A  judgment  quando  (unlike  a  final  judgment)  founded  upon  a  right 
of  action  that  accrued  before  said  date,  is  not  a  new  cause  of  action, 
and  hence,  a  suit  upon  it  is  governed  by  the  statute  of  limitations 
uid  the  law  in  force  prior  thereto.    Gaither  v.  Sain,  91  N.  C,  304. 

There  was  no  statute  of  limitations  barring  actions  upon  notes 
under  seal  executed,  or  judgments  rendered,  prior  to  1868.  A  pre- 
wmphon  of  payment  arose  after  ten  years.  Glover  v.  Flowers,  95 
N.  C,  57. 

In  an  action  begun  under  the  former  practice,  in  which  the  judg- 
ment was  rendered  since  the  adoption  of  the  present  system,  an  ap- 
plication to  set  aside  the  judgment  as  irregular  should  be  made  in 
the  same  manner  as  if  the  action  had  been  commenced  since  the 
adoption  of  the  Code  of  Civil  Procedure.  Knott  v.  Taylor,  99  N.  C, 
all. 

The  seven  years  limitation  prescribed  by  Rev.  Code,  ch.  65,  sec. 
11.  was  applicable  only  to  demands  against  the  debtor  in  his  lifetime, 
but  when  such  claims  were  reduced  to  judgment,  they  became  merg- 
ed therein,  and  there  was  no  statute  of  limitation  against  proceed- 
ings for  its  enforcement,  either  against  the  personal  or  real  estate 
of  the  decedent.  After  the  expiration  of  ten  years  a  presumption  of 
Payment  arose.     Lee  v.  Deaman,  101  N.  C,  294. 

Presumption  of  payment. — Although  when  a  bond  payable  to  a 
Wardian  is  endorsed  by  him  to  a  third  party,  the  endorsee  is  barred 
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by  the  lapse  of  three  years,  this  is  not  so  as  to  the  ward  (when  the 
cause  of  action  accrued  prior  to  1868)  who  is  the  beneficial  owner 
of  the  bond.     Usry  v.  Suit,  91  N.  C,  406. 

The  statute,  Rev.  Code,  ch.  65,  sec.  18,  declaring  a  presumption  al 
payment  after  ten  years,  embraced  bonds  or  "single  bills"  as  -well  as 
promissory  notes  and  other  demands  therein  designated.  Rogers  v. 
Clements,  98  N.  C,  180. 

Section  18,  ch.  65,  Rev.  Code,  was  not  a  statute  of  limitation,  but 
only  raised  a  presumption  of  payment,  which  might  be  at  any  time 
•rebutted  by  proof  that  the  bond  had  not  been  paid.  Currie  v.  Clark. 
101  N.  C,  320. 

To  a  cause  of  action  for  converting  an  absolute  deed  into  a  securi- 
ty arising  prior  to  the  adoption  of  the  existing  statutes  of  limitations, 
there  was  no  time  prescribed  as  a  bar,  but  the  ten  years'  statute  of 
presumption — Rev.  Code,  ch.  65,  sec.  19 — is  applicable.  Summer)  in 
v.  Cowles,  101  N.  C.,  473. 

The  statute  iRev.  Code,  ch.  65,  sec.  18)  which  declares  Judgments, 
decrees,  etc.,  shall  be  presumed  to  be  satisfied  within  ten  years,  is 
not  conclusive.     In  re  v.  Walker,  107  N.  C,  340. 

Statute  of  presumptions. — In  an  action  begun  before  January  1, 
1893,  to  surcharge  and  falsify  and  restate  an  account  filed  in  1865, 
the  statute  of  presumptions,  instead  of  the  statute  of  limitations,  is 
proper  to  be  pleaded.     Nnnery  v.  Averitt,  111  N.  C,  394. 

Rebuttal  of  presumption. — When  a  bond,  executed  by  two  obligors, 
is  presumed  to  be  paid  by  the  lapse  of  time,  the  separate  declaration 
of  one  of  the  obligors  is  not  competent  to  rebut  the  presumption 
as  to  the  other,  nor  even  to  charge  the  party  making  it,  unless  it  is 
shown  that  the  other  had  not  made  payment  Clements  v.  Rogers, 
92  N.  C,  81. 

Evidence  that  the  plaintiff  asked  payment  of  a  debt  from  the  de- 
fendant, and  that  the  defendant  acknowledged  that  he  owed  some- 
thing, and  gave  the  plaintiff  some  property  to  be  applied  to  the  debt, 
which  was  entered  as  a  credit  on  the  bond  sued  on,  is  some  evidence, 
taken  with  other  circumstances,  to  rebut  the  presumption  of  payment 
from  the  lapse  of  time,  although  there  is  no  evidence  that  at  the  time 
plaintiff  was  the  owner  of  the  bond  sued  on.  White  v.  Beaman,  96 
N.  C,  121. 

The  admission  of  one  obligor  in  a  bond  that  the  debt  has  not  been 
paid,  will  not  rebut  the  presumption  of  payment  in  favor  of  the 
other  obligors :  nor  will  the  naked  admission  of  the  obligor  sought  to 
be  charged  have  that  effect,  as  the  presumption  of  payment  by  the 
other  obligors  still  remains.  The  presumption  against  the  obligor 
sought  to  be  charged  is  not  rebutted  by  the  recovery  of  judgment 
by  default  against  his  co-obligor  within  ten  years.  Rogers  v. 
Clements,  98  N.  C,  180. 

An  endorsement  by  a  maker  of  a  promissory  note,  "January  26, 
1884,  renewed,  T.  A.  Osborne,"  is  sufficient  to  rebut  the  presumption 
of  payment  as  to  a  note  executed  prior  to  1868,  if  he  had  capacity  to 
understand  the  nature  and  consequences  of  his  acts.  Morris  v.  Os- 
borne, 104  N.  C.t  609. 

In  an  action  against  the  principal  obligor  in  a  bond  executed 
prior  to  1868,  his  admission  that  neither  he  nor  his  surety  have  paid" 
the  bond,  is  sufficient  to  rebut  the  presumption  of  payment,  nothing 
else  appearing.     Cartwright  v.  Kerman,  105  N.  C,  1. 

If  insolvency  of  the  obligor  is  relied  upon  to  rebut  the  presump- 
tion of  payment  arising  from  the  lapse  of  time,  it  must  be  shown 
to  have  existed  continuously  during  the  entire  statutory  period.  Als- 
ton v.  Hawkins,  105  N.  C,  3. 

Where,  in  a  former  action  in  which  the  same  instrument  was  in 
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controversy,  the  administrator  of  the  maker  did  not  deny  the  alle- 
gation that  the  bond  had  not  been  paid,  upon  the  trial  of  a  subse- 
quent action,  in  which  the  question  of  payment  was  an  issue,  the  rec- 
ord of  this  admission  could  be  read  as  evidence  to  rebut  the  presump- 
tion of  payment.     Grant  v.  Gooch,  105  N.  C,  278. 

Ordinarily,  evidence  to  rebut  the  statute  of  presumptions  ought  to 
embrace  the  whole  period.     Grant  v.  Gooch,  105  N.  C,  278. 

Where  there  is  no  administration. — When  more  than  ten  years 
have  elapsed  since  the  right  of  action  arose,  but  during  a  period  of 
that  time  there  was  no  personal  representative  of  the  creditor  who 
could  sue,  or  of  the  debtor  who  could  be  sued,  whether  such  portion 
of  time  must  be  left  out  of  the  computation  of  time  during  which  the 
statute  was  running,  quaere.    Tucker  v.  Baker,  94  N.  C,  162. 

Where  a  debtor  died  after  the  bond  was  due  and  the  presumption 
had  begun  to  run,  and  no  administration  was  had  on  his  estate  for 
some  years,  the  time  during  which  there  was  no  administration  must 
be  eliminated,  and  only  the  time  during  which  there  was  a  person 
in  esse  to  sue  could  be  counted  in  computing  the  ten  years.  Long  \;. 
Clegg.  94  N.  C.  763. 

Note. — In  these,  cases  the  cause  of  action  accrued  prior  to  the  C. 
C.  P.  Where  it  has  accrued  since,  The  Code,  sec.  164,  applies,  whicii 
see  with  decisions  there  cited. 

Administrations. — Prior  to  the  enactment  of  the  statute  (now  The 
Code,  sec.  1433),  there  was  no  statutory  bar  to  proceedings  against 
the  heir  to  subject  descended  land  to  the  payment  of  the  ancestor'3 
debts,  in  this  respect  the  administration  of  estates  before  July,  1869. 
is  governed  by  the  law  then  in  force.  Glover  v.  Flowers,  101  N.  C, 
134. 

The  original  administration  of  an  estate  having  been  granted  be- 
fore July,  1869,  a  creditor  could  bring  suit  against  the  personal  and 
real  representatives  and  have  an  account  taken,  po  that  a  decree  should 
be  rendered  against  the  one  or  the  other  as  in  equity  entitled.  Wilson  v. 
Pearson,  102  N.  C.  290. 

Where  an  administrator  qualified  in  1862  and  died  in  1869,  and  an 
administrator  de  bonis  non  was  appointed  in  1886,  the  estate  must 
be  settled  according  to  the  law  as  it  stood  before  July  1st,  1869. 
Brittain  v.  Dickson,  104  N.  C,  547. 

Where  a  cause  of  action  against  an  administrator  arose  in  De- 
cember, 1864.  and  he  filed  his  account  in  April,  1891,  and  suit  was 
brought  against  him  and  his  sureties  in  June,  1891:  Held,  that  the 
lapse  of  twenty  years  from  January  1,  1870,  raised  a  presumption  of 
settlement  or  abandonment  which  was  not  rebutted,  as  to  the  sure- 
ties on  the  administration  bond,  by  the  filing  of  the  administrator's 
account  showing  a  balance  due  the  distributees.  Thompson  v.  Na- 
tions. 112  N.  C,  508. 

Judgments  qua n do  and  absolute. — Where  a  judgment  was  obtained 
against  an  administrator  of  a  decedent  and  his  surety  in  1869  on  a 
cause  of  action  arising,  and  in  a  suit  commenced,  before  the  adoption 
of  the  Code  of  Civil  Procedure,  the  judgments  being  quando  as  to  the 
administrator  and  absolute  and  final  as  to  the  surety,  an  action  on 
the  latter  was  a  new  causa  litis  and  governed  by  the  statute  of  limi- 
tations as  prescribed  in  The  Code,  while  the  statute  of  presump- 
tions under  the  prior  law  is  alone  applicable  to  the  action  on  the 
vmndo  judgment  against  the  administrator.  Dickson  v.  Crawley,  112 
N.  C,  629. 

Guardian  and  administration  bonds  executed  prior  to  C.  C.  P. — 
Where  an  administration  bond  was  executed  prior,  but  the  breach 
assigned  is  subsequent,  to  the  C.  C.  P.,  this  chapter  applies. 
Yaughan  v.  Hines,  87  N.  C,  445. 

Where  the  guardian  qualified  before  the  C.  C.  P.,  and  the  ward  be- 
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came  of  age  after  The  Code,  the  action  for  non-payment  by   the 
guardian  is  governed  by  the  C.  C.  P.     Briggs  v.  Smith,  83  N.  C,  306. 

Owelty  of  partition. — A  decree  in  proceedings  for  partition  had  in 
1861,  adjudging  owelty  of  partition  against  certain  shares  of  the  land 
divided,  is  subject  to  the  statute  of  presumptions  (Rev.  Code,  ch.  65, 
sec.  18),  providing  that  "the  presumption  of  payment,  satisfaction  of 
all  judgments,  decrees,"  etc.,  *  *  *  "shall  arise  within  ten  years 
after  the  right  of  action  shall  have  accrued."  Herman  v.  Wattfe,  107 
N.  C,  646;  In  re  Walker,  107  N.  C,  340. 

Mortgagor  and  mortgagee. — Where  the  mortgagor  remained  in 
possession  over  ten  years  after  the  condition  of  the  mortgage  was 
broken,  there  arose  a  presumption  of  the  payment  of  said  debts, 
and  the  legal  estate  vested  in  the  mortgagor  under  Rev.  Code,  ch. 
65,  sec.  19.     Pemberton  v.  Simmons,  100  N.  C,  316. 

When  mortgaged  land  is  not  in  the  actual  possession  of  either 
mortgagor  or  mortgagee,  the  title  remains  undisturbed  as  fixed  in 
the  deed  of  mortgage,  and  the  statutory  presumption  (Rev.  Code, 
ch.  65,  sec.  19)  does  not  arise  to  the  prejudice  of  either.  Simmons 
v.  Ballard,  102  N.  C,  105. 

Femes  covert  and  infants. — The  statute  (Rev.  Code,  ch.  65,  aec3. 
18,  19)  was  enacted  to  quiet  controversies  and  prevent  the  pre- 
sentation of  stale  demands,  and  contains  no  saving  clause  or  excep- 
tion in  favor  of  infants  or  femes  covert.  Mull  v.  Walker,  100  N  C,  46; 
Hamlin  v.  Mebane,  54  N.  C,  18;  Hodges  v.  Council,  86  N.  C,  181; 
Headen  v.  Womack,  88  N.  C,  468. 

While  there  is  no  saving  provision  in  favor  of  women  under  disa- 
bility of  coverture  contained  in  the  statute  (Rev.  Code,  ch.  65,  sec. 
19)  raising  a  presumption  of  an  abandonment  of  equitable  interests 
after  the  lapse  of  ten  years,  yet  when  the  period  there  prescribed  is 
adopted  by  the  courts,  In  the  exercise  of  their  equitable  jurisdiction, 
as  the  one  in  which  the  action  must  be  brought,  by  analogy  to  the 
general  statutes  of  limitations,  the  time  during  which  such  disability 
existed  will  not  be  computed.     Summerlin  v.  Cowles,  101  N.  C,  473. 

Sec.  137.  Tim-e  between  the  20th  of  May,  1861,  and  Jrmu- 
ary  1st,  1870,  not  to  be  counted.  I860-' ($7,  c.  17,  *.  8. 
1873^4,  c.  34,  s.  5. 

The  time  between  the  twentieth  day  of  May,  one  thou- 
sand eight  hundred  and  sixty-one,  and  the  first  day  of 
January,  one  thousand  eight  hundred  and  seventy,  shall 
not  be  counted,  so  as  to  bar  actions  or  suits,  or  to  presume 
satisfaction  or  abandonment  of  rights. 

Effect  of  this  section. — This  section  does  not  postpone  the  time 
when  causes  of  action  shall  accrue,  but  merely  extends  the  period  of 
limitation  or  presumption  after  a  cause  of  action  has  accrued  by  omit- 
ting from  the  count  the  time  between  May  20,  1861,  and  January  1. 
1870.     Thompson  v.  Nations,  112  N.  C,  508. 

Note. — This  section  is  repealed  as  to  all  actions  which  shall  not 
be  instituted  before  January  1,  1893.  Chapter  113,  Acts  1891;  Nun- 
nery v.  Averitt,  111  N.  C,  394:  Alexander  v.  Gibbon,  118  N.  C,  796. 

The  suspension  applies. — The  time  between  May  20th,  1861,  and 
January  1st,  1870,  is  not  to  be  counted  in  ascertaining  the  period 
necessary  to  have  elapsed  in  order  to  bar  an  action.    Johnson  7, 
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Winslow,  63  N.  C,  552;  Howell  v.  Buie,  64  N.  C,  446;  Plott  v.  Rail- 
road Co.,  65  N.  C,  74;  Smith  v.  Rogers,  65  N.  C.,  181;  Williams  v.  Wil- 
liams. 70  N.  C,  189;  Falson  v.  Bowden,  74  N.C,  43;  Edwards  v.  Jar- 
vis,  74  N  C,  315;  Hawkins  v.  Savage,  75  N.  C,  133;  Lippard  v.  Trout- 
man,  72  N.  C,  551:  Bruner  v.  Threadgill,  88  N.  C.,  361;  Badger  v. 
Daniel,  79  N.  C,  372;  Johnson  v.  Parker,  79  N.  C,  475. 

To  prevent  an  action  abating  by  the  death  of  either  party.  Morris 
v.  Avery,  61  N.  C,  238. 

To  give  widows  further  time  for  dissenting.  Hinton  v.  Hinton, 
61  N.  C.,  410. 

To  the  presumption  of  a  grant  by  twenty  years'  possession  of  an 
easement.    Benbow  v.  Robblns,  71  N.  C,  338. 

To  the  presumption  of  title  from  seven  years'  adverse  possession 
of  land  under  color.  Melvin  v.  Waddell,  75  N.  C,  361;  Kitchen  v.  Wil- 
son, 80  N.  C,  191;  Johnson  v.  Parker,  79  N.  C,  475;  Logan  v.  Fitz- 
gerald, 87  N.  C,  308. 

Where  a  single  bond  was  executed  in  1860,  and  more  than  ten 
years,  exclusive  of  time  between  May,  1861,  and  January,  1870,  had 
elapsed  before  the  bringing  of  an  action  upon  it,  there  is  a  presump- 
tion of  payment  or  satisfaction  thereof.  Grant  v.  Gooch,  105  N., 
C  278. 

The  suspension  of  the  statute  does  not  apply. — To  actions  on  con- 
tracts where  the  contract  was  made  since  May  1,  1865.  This  doc- 
trine is  intimated  in  Lippard  v.  Troutman,  72  N.  C,  551,  and  decided 
In  Edwards  v.  Jarvis,  74  N.  C,  315;  Hawkins  v.  Savage,  75  N.  C,  133; 
Lane  v.  Richardson,  79  N.  C,  159;  Pearsall  v.  Kenan,  79  N.  C,  472; 
Austin  v.  Dawson,  75  N.  C,  523;  Cannon  v.  Morris,  81  N.  C,  139. 

Nor  to  prevent  judgments  becoming  dormant.  Neeley  v.  Craige, 
61 N.  C,  187. 

Defendants  entered  into  adverse  possession  of  land  in  1856,  in  the 
life-time  of  plaintiff's  ancestor,  and  held  such  possession  up  to  the 
commencement  of  this  action,  in  1887.  Plaintiffs'  ancestor  died  in 
1862,  at  which  time  plaintiffs  were  under  disabilities,  and  they  have 
remained  under  disabilities  all  the  time:  Held,  that  plaintiffs  are 
barred  by  the  statute.  The  suspension  of  the  statute  from  May, 
1861,  to  January,  1870,  does  not  place  plaintiffs  on  the  same  footing 
as  if  the  statute  had  been  repealed  in  1861,  and  therefore,  only  com* 
mnced  to  run  in  1870,  after  the  death  of  their  ancestor  and  while  they 
were  under  disabilities;  but  plaintiffs  stand  in  the  same  position  as 
would  their  ancestor,  if  living.     Chancey  v.  Powell,  103  N.  C,  159. 

The  statute  of  1869-70. — The  statute  suspending  the  statute  of 
limitations  till  the  falling  in  of  the  reversionary  estate  in  the  land 
embraced  by  the  homestead,  applies  only  where  the  homestead  has 
been  allotted,  and  only  to  judgments  docketed  in  county  where  it  is 
situate.  McDonald  v.  Dickson,  85  N.  C,  248;  Cotton  v.  McClenahan, 
85  N.  C.  254 ;  Bevan  v.  Ellis,  121  N.  C,  224. 

Legislative  power. — The  Legislature  can  repeal  the  effect  of  the 
statute  of  limitations  before  it  operates,  and  probably  even  after. 
Pearsall  v.  Kenan,  79  N.  C,  472.  Compare  Taylor  v.  Harrison,  31  N. 
C,  374,  and  Phillips  v.  Cameron,  48  N.  C,  390. 

The  legislature  can  repeal  the  statute  of  limitations  before  it  be- 
comes a  bar  but  not  afterwards.    Whitehurst  v.  Dey,  90  N.  C,  542. 

Sw.  138.    Period  of  limitation — objection  mwtt  be  taken  by 
anmeer.    C.  C.  JP.,  *.  17 '• 

Civil  actions  can  only  be  commenced  within  the  periods 

prescribed  in  this  title,  after  thfe  cause  of  action  shall  have 
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accrued,  except  where  in  special  cases  a  different  limitation 
is  prescribed  by  statute.  But  the  objection  that  the  action 
was  not  commenced  within  the  time  limited  can  only  be 
taken  by  answer. 

Objection  must  be  taken  by  answer. — Pegram  v.  Stoltz,  67  N.  C, 
144;  Privett  v.  Calloway,  75  N.  C,  233;  Green  v.  Railroad  Co.,  73  N. 
C,  524;  Kahnweiler  v.  Anderson,  78  N.  C,  133;  Long  v.  Bank,  81  N. 
C,  41;  Andres  v.  Powell,  97  N.  C,  155;  Bank  v.  Loughran,  122  N. 
C,  668. 

The  Code  requires  the  statute  of  limitations  to  be  specially  plead- 
ed, and  no  distinction  is  made  between  legal  and  equitable  causes 
of  action  in  this  respect  Guthrie  v.  Bacon,  107  N.  C,  337;  Albert- 
son  v.  Terry,  109  N.  C,  8. 

Under  the  former  practice  in  equity,  advantage  could  be  taken  of 
lapse  of  time  without  plea,  where  it  appeared  upon  the  face  of 
the  pleadings  that  the  cause  of  action  was  barred;  but  now  there 
must  be  a  plea  in  all  cases,  whether  of  an  equitable  or  legal  nature. 
Randolph  v.  Randolph,  lu7  N.  C,  506. 

Objection  cannot  be  taken  by  demurrer. — The  statute  of  limita- 
tions must  be  pleaded  as  a  defence  in  the  answer,  and  cannot  be  set 
up  by  demurrer.     Bason  v.  Berry,  85  N.  C,  124. 

Nor  by  motion  to  dismiss  or  vacate. — The  defence  of  the  statute 
of  limitations  must  be  set  up  in  the  answer,  and  cannot  be  assigned 
as  reason  for  a  motion  to  dismiss.     Lynn  v.  Lowe,  88  N.  C,  478. 

Nor  can  it  be  set  up  by  a  motion  to  vacate  and  set  aside  an  ezecu 
tion.  Williams  v.  Mullis,  87  N.  C,  159. 

If  not  relied  on  in  the  lower  court. — If  the  plea  of  the  statute  is  not 
relied  on  in  the  trial  before  a  justice,  it  cannot  be  set  up  on  appeal 
in  the  superior  court  without  leave.  Permission  to  do  so  is  a  matter 
of  discretion  with  the  judge.  Poston  v.  Rose,  87  N.  C,  297. 

Defendant  will  not  be  allowed  to  plead  it,  when. — A  defendant  will 
not  be  allowed  to  plead  the  statute  of  limitations  when  the  action  has 
been  delayed  at  his  request.  Daniel  v.  Commissioners,  74  N.  C,  494: 
Haymore  v.  Commissioners,  85  N  .C,  268;  Barcroft  v.  Roberts,  91  N. 
C,  363. 

Creditor's  bill. — In  an  action  in  the  nature  of  a  creditor's  bill, 
every  creditor  may  plead  the  statute  against  the  claim  of  ever7 
other.     Woodsworth  v.  Davis,  75  N.  C,  159. 

When  it  need  not  be  set  up  in  answer. — Where  defendant  claims 
under  a  grant  from  the  State,  the  thirty  years'  possession  can  be 
given  in  evidence  without  pleading  the  statute  of  limitations.  Free- 
man v.  Sprague,  82  N.  C,  366. 

This  section  does  not  apply  to  possessory  titles  which  are  more 
in  the  nature  of  presumptions  than  limitations.  Asbury  v.  Fair,  111 
N.  C,  366:  Ins.  Co.  v.  Edwards,  124  N.  C,  116. 

The  statute  of  presumptions  need  not  to  be  pleaded. — It  is  suffi- 
cient if  the  facts  appear  in  the  answer  from  which  the  presumption 
will  arise.     Crawford  v.  McLellan,  87  N.  C,  169. 

On  running  accounts — Where  there  is  a  running  account  all  on  one 
side,  the  statute  of  limitations  runs  on  each  item  from  its  date. 
Where  there  are  mutual  accounts,  the  statute  runs  only  from  the 
last  dealing  between  the  parties.  Robertson  v.  Pickrell  77  N.  C, 
302;  Stokes  v.  Taylor,  104  N.  C,  394. 

22 


OBJECTION  BY  ANSWER. 


§138 


Optional  with  administrator  or  executor. — While  an  administrator, 
in  his  discretion,  may  or  may  not  plead  the  statute  of  limitations,  he 
cannot  waive  his  intestate's  discharge  in  bankruptcy,  since  the  lat- 
ter extinguishes  the  debt     Parker  v.  Grant,  91  N.  C,  338. 

Note. — The  act  of  1891,  chs.  92  and  356,  compelling  personal  repre- 
sentatives to  plead  the  statute  of  limitations,  was  repealed  by  Chap- 
ter 7,  Acts  1893. 

While  it  is  now  left,  by  the  statute,  to  the  discretion  of  an  adminis- 
trator whether  or  not  he  will  plead  the  statute  of  limitations  against 
a  debt  preferred  against  the  estate,  it  is  nevertheless  his  duty  to  act 
in  good  faith  in  that  respect,  and,  if  he  fails  to  do  so,  he  may  be  held 
responsible  for  his  failure.    Person  v.  Montgomery,  120  N.  C,  111. 

Burden  of  proof. — When  the  statute  of  limitation  is  pleaded,  the 
burden  of  proving  the  action  is  within  the  prescribed  time  rests  upon 
the  plaintiff.    Parker  v.  Harden,  121  N.  C,  57.    See  Sec.  151  post. 

Sufficiently  pleaded. — Where  a  complaint  alleged  the  rendering  of 
services  by  plaintiff  to  defendant,  and  the  frequent  promise  of  the  lat- 
ter to  pay  for  the  same,  and  also  alleged  the  reasonable  value  of  such 
services,  the  answer  alleged  that  "if  defendant  promised  any  com- 
pensation it  was  in  parol,  and  more  than  three  years  had  elapsed 
since  the  making  of  such  promise;"  Held,  that  the  statute  was  suffi- 
ciently pleaded,  whether  the  action  was  founded  on  the  express  or 
the  implied  promise.    Grady  v.  Wilson,  115  N.  C,  344. 

Insufficiently  pleaded. — A  plea  of  the  statute  of  limitations  which 
contains  no  facts  whatever,  and  which  refers  to  no  facts  in  the  other 
parts  of  the  pleading  which  lend  any  aid  to  the  plea  and  from  which 
any  legal  conclusions  can  be  deduced,  is  defective.  Lassiter  v. 
Roper,  114  N.  C.  17. 

Repeal  of  limitation  after  action  begun. — The  limitation  of  five 
years,  prescribed  In  Section  67  of  The  Code  as  the  time  in  which 
burnt  records  may  be  restored  after  destruction,  as  provided  in  Sec- 
ton  59  of  The  Code,  applies  to  a  proceeding  begun  in  1886  to  restore 
the  record  of  a  will  destroyed  in  1875,  notwithstanding  the  act  of 
1S93.  ch.  295,  passed  after  the  bar  had  accrued  amended  Section  67 
by  abolishing  the  limitation.     Varner  v.  Johnson,  112  N.  C,  570. 
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Sec.  139.     When,  tfie  state  will  not  sue,  thirty  years9  jyasses- 
statu    C.  C.  P.,  8.  18. 

The  state  will  not  sue  any  person  for,  or  in  respect  of,  any 
real  property,  or  the  issues  or  profits  thereof,  by  reason  ol 
the  right  or  title  of  the  state  to  the  same: 

(1)  When  the  person  in  possession  thereof,  or  those  under 
whom  he  claims,  shall  have  been  in  the  adverse  possession 
thereof  for  thirty  years,  such  possession  having  been  ascer- 
tained and  identified  under  known  and  visible  lines  or 
boundaries,  shall  give  a  title  in  fee  to  the  possessor. 

Nature  of  possession  requisite. — Discussed.  Logan  v.  Fitzgerald. 
87  N.  C.f  308. 

What  adverse  possession  is  sufficient. — Where  a  party  ran  a  fence 
across  the  neck  of  a  peninsula,  partly  on  his  own  land  and  partly  on 
another's,  and  opened  a  gap  on  his  own  land  so  as  to  allow  his  own 
cattle  to  go  on  the  peninsula  and  exclude  others,  unless  they  crossed 
the  river,  this  is  not  an  adverse  possession,  unless  the  fence  was 
made  with  the  avowed  purpose  of  taking  possession  of  the  penin- 
sula.    Osborne  v.  Johnson,  65  N.  C,  22. 

If  there  has  been  an  adverse  possession  for  any  time  less  than 
thirty  years,  it  is  not  a  circumstance  to  go  to  the  jury  from  which 
alone,  or  with  other  circumstances,  to  infer  thirty  years'  adverse 
possession.     Melvin  v.  Waddell,  75  N.  C,  361. 

Where  a  widow  puts  a  son-in-law  in  possession  of  land  belonging 
to  the  estate  of  her  deceased  husband,  and  he  sells  and  makes  title 
in  fee,  having  none  himself,  neither  his  possession,  nor  that  of  those 
claiming  under  him,  is  adverse  to  the  heirs  of  the  husband,  or  those 
claiming  title  under  them.    Ibid. 

Possession  presumed  adverse. — The  law  presumes  possession  un- 
explained to  be  adverse  possession.  Bryan  v.  Spivey,  109  N.  C,  57: 
Alexander  v.  Gibbon,  118  N.  C,  797. 

Possession  of  adjoining  tract. — Actual  possession  of  one  tract  of 
land  does  not  give  constructive  possession  of  an  adjoining  tract  sep- 
arated from  the  other  by  distinct  lines  and  boundaries.  Basnlght 
v.  Meekins,  121  N.  C,  23. 

Privity  among  successive  tenants  not  necessary. — From  an  ad- 
verse possession  of  land  for  thirty  years,  the  law  presumes  a  grant 
from  the  state,  and  it  is  not  even  necessary  that  there  should  be 
privity  or  connection  among  the  successive  tenants.  Candler  v. 
Lunsford,  20  N.  C,  447;  Melvin  v.  Vaddell,  75  N.  C,  361;  Davis  v. 
Mc Arthur,  78  N.  C,  367:  Cowles  v.  Hall,  90  N.  C,  330;  Dills  v. 
Hampton,  92  N.  C,  565;  Davidson  v.  Arledge,  97  N.  C,  172;  Pearson 
v.  Simmons,  98  N.  C,  281. 

Unless  the  defendants  connect  themselves  with  their  elder  grant, 
it  serves  them  no  purpose,  except  to  take  title  out  of  the  State,  and 
in  this  it  is  of  equal  avail  to  the  plaintiff  also.  Asbury  v.  Pair  111 
N.  C,  251. 

Though  plaintiff  in  an  action  for  land  fails  to  show  a  grant  from 
the  State,  or  adverse  possession  for  sufficient  time  to  bar  the  State, 
he  may  avail  himself  of  the  subsequent  introduction  by  defendant 
of  a  patent  to  prove  adverse  possession  for  such  period  as  will  bar 
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the  defendant  Boomer  v.  Gibbs,  114  N.  C,  76;  Gilchrist  v.  Middle- 
ton,  107  N.  C,  680;  Hamilton  v.  Icard,  114  N.  C.,  532. 

No  connection  need  be  shown  between  the  successive  occupants 
to  establish  the  presumption  of  a  grant  for  the  actual  possessio  pedis. 
Bryan  v.  Spivey,  109  N.  C,  57;  Asbury  v.  Fair,  111  N.  C,  251. 

Continuous  possession. — A  break  of  two  or  three  years  in  the 
chain  of  possession  for  thirty  years,  necessary  to  show  title  out  of 
the  State,  is  immaterial.  Cowles  v.  Hall,  90  N.  C,  330;  Mallett  v. 
Simpson,  94  N.  C,  37. 

Thirty  years  adverse  possession  of  land  will  bar  an  action  by  the 
State,  and  such  possession  need  not  be  absolutely  continuous  nor 
need  there  be  any  connection  between  the  tenants.  Walden  v.  Ray. 
121  N.  C,  237. 

If  there  is  an  interruption  by  the  owner  taking  possession,  the 
statute  begins  to  run  from  the  time  the  defendant  again  takes 
possession,  and  it  makes  no  difference  that  such  interruption  oc- 
curred at  a  time  when  the  statute  was  suspended.  The  possession 
most  be  actual,  open  and  visible  and  not  an  assertion  of  a  mere 
c'aim,  as,  for  instance,  by  the  payment  of  taxes.  Malloy  v.  Bruden, 
$6  N.  C,  251. 

Under  the  present  statute. — Thirty  years'  adverse  possession, 
which  was  formerly  held  to  be  a  presumption  of  a  grant,  is  now  by 
statute  an  absolute  bar  against  the  State.  But  in  such  case  the 
plaintiff  must  now  show  that  the  possession  was  held  up  to  known 
and  visible  boundaries.  Price  v.  Jackson,  91  N.  C,  11;  Phipps  v. 
Fierce,  94  N  .C,  514. 

What  plaintiff  must  show. — In  an  action  to  recover  land  the 
plaintiff  must  recover  upon  the  strength  of  his  own  title;  and  it  is 
Incumbent  on  him  to  show  a  grant  from  the  state,  or  possession 
sufficiently  long  to  presume  a  grant,  or  that  the  defendant  is  estop- 
ped to  deny  his  title.     Graybeal  v.  Davis,  95  N.  C,  508. 

In  an  action  to  recover  land,  the  plaintiff  may  establish  his  title 
to  the  loot*  in  quo:  (1)  by  showing  a  grant  from  the  state,  and  a 
regular  chain  to  himself;  (2)  by  showing  that  he  and  those  under 
whom  he  claims  have  had  possession  under  known  and  visible  boun- 
daries for  thirty  years;  (3)  by  showing  a  possession  of  twenty-one 
rears  under  color  of  title  (which  would  be  good  against  the  state), 
and  (4)  by  showing  title  out  of  the  state  and  continuous  adverse 
possession  under  color.  Pearson  v.  Simmons,  98  N.  C,  281;  Mobley 
v.  Griffin,  104  N.  C,  112. 

Where  the  plaintiff  showed  possession  in  himself  and  those  un- 
der whom  he  claimed,  from  1820  to  1886,  and  a  deed  to  himself,  un- 
der a  judical  sale,  dated  in  December,  1872,  but  did  not  show  title 
cut  of  the  state,  he  was  entitled  to  recover — the  defendant  showing 
no  title  whatever.     Pearson  v.  Simmons,  98  N.  C,  281. 

In  ejectment  a  plaintiff  may  show  title  in  himself,  as  follows: 

(1)  By  a  connected  chain  from  the  State. 

(2)  By  showing  title  out  of  the  State  and  that  his  title  matured 
by  seven  years'  adverse  possession  under  color  of  title,  by  himself 
or  those  under  whom  he  claims,  before  bringing  his  action. 

(3)  By  showing  possession  for  twenty-one  years  under  color  of 
title,  in  which  case  he  need  not  prove  title  out  of  the  State. 

(4)  By  showing  defendant  to  have  been  his  tenant  when  the  ac- 
tion was  commenced,  and  thus  establish  his  title  by  estoppel.  Con- 
well  v.  Mann,  100  N.  C,  234. 

Defendant  need  not  plead  the  thirty  years'  possession. — Where 
the  defendant  claims  under  a  grant  from  the  state,  his  thirty  years' 
possession  can  be  given  in  evidence  without  pleading  the  statute  of 
limitations.     Freeman  v.*Sprague,  82  N.  C,  366. 
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Where  both  parties  claim  title  from  the  same  source. — Where  bot 
parties  claim  title  to  the  land  in  controversy  from  the  same  sourc 
it  is  not  necessary  for  either  to  prove  title  beyond  that  source.  Fer 
bee  v.  Hinton,  102  N.  C,  99:  Collins  v.  Swanson,  121  N.  C,  67. 

Where  the  plaintiff  shows  from  the  deeds  offered,  or  the  adml 
ftion  in  the  pleadings,  that  both  claim  from  a  common  source,  h 
is  required  only  to  exhibit  a  better  title  in  himself  derived  from  i 
than  that  of  the  defendant,  in  order  to  establish  prima  facie  hi 
right  of  recovery.     Bonds  v.  Smith,  106  N.  C,  654. 

When  both  parties  claim  under  the  same  owner  it  is  not  necessar 
to  show  title  out  of  the  State.     Cox.  v.  Ward,  107  N.  C,  507. 

Ttventy-otie  yearn9  possession  under  colorable  title* 

(2)  When  the  person  in  possession  thereof,  or  those  unde 
whom  he  claims,  shall  have  been  in  possession  under  col 
orable  title  for  twenty-one  years,  such  possession  havinj 
been  ascertained  and  identified  under  known  and  visibl 
lines  or  boundaries. 

See  Malloy  v.  Bruden,  under  preceding  subsection. 

As  to  what  constitutes  possession. — See  also  Ring  v.  King,  20  N 
C,  250;  Tredwell  v.  Reddick,  23  N.  C,  56;  Flanniken  v.  Lee,  23  N 
C,  293;  Williams  v.  Buchanan,  23  N.  C.,  535;  Bynum  v.  Thompson 
25  N.  C„  578;  Bynum  v.  Carter,  26  N.  C.  310;  Lenoir  v.  South,  32  N 
0.,  237;  Berryman  v.  Kelly,  35  N.  C,  269;  Morris  v.  Hayes,  47  N.  C 
93;  Blackstock  v.  Cole,  51  N.  C,  560;  Brlttain  v.  Daniels,  94  N.  C. 
781;  Brady  v.  Maness,  91  N.  C,  135. 

As  to  what  constitutes  adverse  possession. — See  also  Murray  v 
Shanklin,  20  N.  C,  357;  Montgomery  v.  Wynns,  20  N.  C,  548:  Gil 
Christ  v.  McLaughlin,  29  N.  C,  310;  Powell  v.  Felton,  33  N.  C  469: 
Loftin  v.  Cobb,  46  N.  C,  406;  Smith  v.  Reid,  51  N.  C,  494;  Breretl 
v.  Dockery,  62  N.  C,  390;  Ring  v.  King,  20  N.  C,  250;  Parker  v 
Banks,  79  N.  C,  480;  Staton  v.  Mullis,  92  N.  C,  623;  King  v.  Wells, 
94  N.  C,  344:  Gaylord  v.  Respass,  92  N.  C,  553;  Hicks  v.  Bullock,  9<i 
N.  C.  164;  Davis  v.  Higgins,  91  N.  C,  382;  Nixon  v.  Williams,  95  N 
C,  103;  Page  v.  Branch,  97  N.  C,  97. 

As  to  conflicting  possession. — Under  different  grants  or  lappage 
fee  Williams  v.  Buchanan,  23  N.  C,  535;  Williams  v.  Miller,  29  N.  C, 
186:  Bryson  v.  Slagle,  44  N.  C,  449:  Brown  v.  Potter,  44  N.  C,  461; 
Baker  v.  McDonald.  47  N.  C,  244;  McCormick  v.  Monroe,  48  N.  C, 
332:  Williams  v.  Wallace,  78  N.  C,  354;  Kitchen  v.  Wilson,  80  N.  C, 
191;  McAllister  v.  Devane,  76  N.  C,  57. 

As  to  what  constitutes  "colorable  title." — See  also  Grant  v.  Win- 
lurne,  3  N.  C,  56:  Armour  v.  White,  ibid,  69;  Pierce  v.  Owens,  ibid, 
234;  Evans  v.  Satterfield,  5  N.  C,  413;  University  v.  Blount,  4  N.  C 
455;  Hill  v.  Wilton,  6  N.  C,  14;  Jones  v.  Putney,  7  N.  C,  562:  Camp- 
bell v.  Mc Arthur,  9  N.  C,  33;  Rayner  v.  Capehart,  9  N.  C,  375:  Tate 
\.  Southard,  10  N.  C,  119;  Dobson  v.  Murphy,  18  N.  C,  586;  Ross  v. 
Durham,  20  N.  C,  153;  Williams  v.  Council.  49  N.  C.  206;  Hardin  v. 
Barrett,  51  N.  C,  159;  Cron  v.  Hinson,  53  N.  C,  347. 

Continuous  possession. — Though  it  is  not  necessary  to  show  con- 
tinuous and  unceasing  possession  of  land  for  the  statutory  period 
cf  twenty-one  years  in  order  to  raise  a  presumption  of  a  grant  from 
the  State,  but  only  that  in  the  aggregate  the  actual  possession  baa 
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extended  over  such  period;  yet,  where  written  evidence  of  title  ia 
offered  as  color  merely,  the  possession  must  be  manifested  by  une- 
quivocal acts  of  ownership,  such  as  would  have  subjected  the  oc- 
cupant not  simply  to  an  action  of  trespass  quare  clausum  f regit,  but  to 
a  possessory  action  at  common  law.  Hamilton  v.  Icard,  114  N.  C, 
fr32. 

Constructive  possession. — The  constructive  possession  of  ono 
claiming  under  color  of  title  for  twenty-one  years,  the  period  neces- 
sary to  give  title  against  the  State,  is  not  Interrupted  by  the  mere  is- 
suance to  another  of  a  patent  including  part  of  the  land  claimed  by 
bun  where  his  actual  possession  is  within  the  lappaga  Hamilton 
v.  Icard,  114  N.  C,  532. 

Where  a  patent  issued  for  land,  reserving  land  within  its  limits  as 
"previously  granted,"  possession  under  such  patent,  but  outside  of 
the  land  previously  granted,  is  not  constructive  possession  of  the 
excepted  land,  nor  is  the  patent  color  of  title  to  the  same.  Basnight 
v.  Smith.  112  N.  C.»  229;  Mfg.  v.  Frey,  Id.  158;  Wyman  v.  Taylor,  124 
N.  C.(  426. 

Test  of  sufficiency  of  possession. — The  best  test  of  sufficiency  of 
possession  to  ripen  title  is  the  liability  to  which  the  occupant  sub- 
jects himself  to  a  possessory  action.  Everett  v.  Newton,  118  N.  C, 
M;  Hamilton  v.  Icard,  117  N.  C,  476;  Boomer  v.  Gibbs,  114  N.  C.f 
76:  Osborne  v.  Johnson,  65  N.  C,  22. 

Insufficient. — Where  the  plaintiff  failed  to  connect  himself  with 
the  former  owners  of  a  tract  of  land,  and  failed  to  show  color  of  ti- 
tle or  adverse  and  continuous  possession  for  twenty-one  years; 
Held,  that  the  Court  properly  instructed  the  jury  to  return  a  verdict 
for  the  defendant    Brown  v.  King,  107  N.  C,  313. 

fee.  140.    Such  possession  valid  against  claimants  under 
the  state.    C.  C.  P..  s.  19. 

All  such  possession  as  is  described  in  the  preceding  sec- 
tion, under  such  title  as  is  therein  described,  is  hereby  rati- 
fied and  confirmed,  and  declared  to  be  a  good  and  legal  bar 
against  the  entry  or  suit  of  any  person,  under  the  right  or 
claim  of  the  state. 

Title  of  State  divested. — The  State  is  deemed  to  have  surrendered 
its  right  where  it  permits  an  adverse  occupation  of  land  under  col- 
orable title  without  interruption  for  twenty  one  years,  and  a  title 
▼ests  in  the  occupant  which  can  only  be  divested  by  a  subsequent 
possession  by  another  till  his  right  in  turn  ripens  in  the  same  way. 
Walker  v.  Moses,  113  N.  C,  527. 

See.  141.    Seven    years9  posses»lon   under   colorable  title — 
when  persons  leaving  title  must  sue.    C.  C.  P.,  s.  20. 

When  the  person  in  possession  of  any  real  property,  or 
those  under  whom  he  claims,  shall  have  been  possessed  of 
the  same,  under  known  and  visible  lines  and  boundaries, 
and  under  colorable  title  for  seven  years,  no  entry  shall  be 
made  or  action  sustained  against  such  possessor  by  any  per- 
son having  any  right  or  titlq  to  the  same,  except  during 
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the  seven  years  next  after  his  right  or  title  shall  have 
descended  or  accrued,  who  in  default  of  suing  within  the 
time  aforesaid,  shall  be  excluded  from  any  claim  thereafter 
to  be  made;  and  such  possession,  so  held,  shall  be  a  per- 
petual bar  against  all  persons,  subject  to  the  qualifications 
in  sections  148,  149,  150. 

What  possession  will  protect. — Seven  years'  exclusive  adverse 
possession  of  land  under  color  of  title  will  protect  the  occupant 
against  the  claim  of  the  true  owner,  (Davis  v.  Mc Arthur,  78  N.  C, 
357;  Johnson  v.  Parker,  79  N.  C,  475;)  unless  such  owner  be  under 
some  disability,  and  in  that  event,  his  right  must  be  asserted  within 
three  years  from  the  removal  of  the  disability.  Johnson  v.  Parker, 
J9  N.  C,  475. 

A  purchaser  of  land  who  has  been  in  the  continuous  adverse  pos- 
sesion under  a  deed  for  the  same  for  more  than  seven  years  before 
suit  brought  (and  after  cause  of  action  accrued)  in  an  action  to 
have  such  purchaser  declared  a  trustee  for  plaintiff's  benefit  is  pro- 
tected by  this  section,  and  the  fact  that  an  ejectment  was  brought 
within  the  time  is  no  defense  to  the  plea  of  the  statute.  The  two 
actions  are  not  for  the  same  cause.     Isler  v.  Dewey,  84  N.  C,  345. 

Where  title  is  shown  out  of  the  State  by  thirty  years'  possession 
the  plaintiff  need  not  show  seven  years'  adverse  possession  in  addi- 
tion to  the  thirty  years  to  entitle  him  to  recover.  The  lapse  of  the 
seven  years'  adverse  possession  concurrently  with  the  thirty  years 
is  sufficient.   Hill  v.  Overton,  81  N.  C,  393. 

Where  A,  having  a  life-estate,  conveys  to  B  in  fee,  who  conveys 
to  C.  the  reversioner  or  remainderman  does  not  have  a  right  to  ac- 
tion until  the  death  of  the  life-tenant.  At  his  death  his  possession 
becomes  adverse,  and  will  ripen  into  a  £ood  title  by  seven  years' 
possession,  the  title  being  out  of  the  State.  Staton  v.  Mullis,  92  N. 
C,  623. 

Where  the  defendant  was  in  actual  possession  of  a  part  of  the 
locus  in  quo  and  had  constructive  possession  of  the  rest,  and  the 
true  owner,  the  plaintiff,  enters  upon  the  part  of  which  the  posses- 
sion was  constructive,  such  entry  at  once  vests  the  possession  in 
him,  and  seven  years  must  elapse  from  such  entry,  before  the  de- 
fendant can  acquire  title  by  lapse  of  time.  Logan  v.  Fitzgerald,  92 
N.  C,  644. 

A  person  holding  possession  of  land  for  himself  in  1858,  executed 
a  mortgage  and  in  1859  assigned  his  equity  of  redemption  to  the 
mortgagee,  but  continued  in  possession:  and  the  mortgagee  sold 
and  conveyed  the  land,  in  1872,  to  a  third  party,  who  entered  and 
held  possession  until  1878,  when  this  suit  was  commenced;  Held, 
1st.  That  the  mortgagor  became  tenant  at  sufferance  of  his  grantee: 
2nd.  That  the  defendant  and  those  under  whom  he  claims,  having 
had  actual  adverse  possession,  under  known  and  visible  metes  and 
bounds  of  the  land  in  controversy,  with  color  of  title,  the  action 
would  have  been  barred,  if  it  had  been  brought  by  the  plaintiff'3 
grantor,  or  his  heirs,  and  therefore  this  action,  which  was  brought 
by  the  heirs  of  the  grantee,  was  barred.    Johnson  v.  Prairie,  94  N. 

C,  773. 

A  purchaser  at  a  judicial  sale  of  the  lands  of  a  decedent,  and  hold- 
ing under  a  deed  from  the  commissioner,  which  purports  to  convey 
the  entire  interest  in  the  land,  is  protected  by  his  adverse  posses- 
sion for  seven  years,  against  any  of  the  heirs,  not  under  disability, 
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though  they  were  not  made  parties  to  the  proceedings.  And  so  it 
would  have  been  if  the  deed  had  been  executed  by  a  stranger.  Mc- 
Cnlloch  t.  Daniel,  102  N.  C,  529. 

Possession  by  the  bargainee,  open*  continued  and  adverse,  of  part 
of  a  tract  of  land  covered  by  deed,  is  possession  of  all  of  the  tract 
not  occupied  by  some  one  else,  and  such  possession,  continued  for 
seven  years,  will  ripen  into  title.    Allen  v.  Sallinger,  103  N.  C,  14. 

One  J.  went  into  possession  of  a  tract  of  land  in  1873,  under  a 
bond  for  title,  which  he  assigned  to  plaintiffs,  who  took  in  1874,  and 
continued  until  1881  or  1882,  deed  being  made  to  them  in  1875,  con- 
veying to  them  by  metes  and  bounds.  The  possession  of  both  was 
rjdverse  and  continuous,  and  the  title  was  good  against  all  persons 
but  the  State.   Brown  v.  Brown,  106  N.  C,  451. 

Though  a  grant  offered  by  a  plaintiff  be  void,  he  may  avail  him- 
self of  another  introduced  by  the  defendant  to  show  title  out  of  the 
state,  and  establish  his  own  title  by  proving  possession  under  color 
for  seven  years  subsequent  to  the  date  of  the  latter  grant.  Gilchrist 
v.  Middleton,  107  N.  C,  663. 

Where  title  is  shown  out  of  the  State  by  adverse  possession,  one 
who  thereafter  acquires  title  under  a  sheriff's  deed,  and  holds  pos- 
session thereunder  for  seven  years,  has  good  title  against  one  who 
subsequently  obtained  a  grant  from  the  state.  Walker  v.  Moses, 
113  N.  C.  527. 

Nature  of  possession  required. — The  nature  of  the  possession  nec- 
essary under  this  section  commented  on.  M alloy  v.  Bruden,  86  N. 
'J.,  251:  Logan  v.  Fitzgerald,  87  N.  C,  308;  Gudger  v.  Hensley,  82 
N.  C.  481. 

Building  a  shed,  quarrying  rock  and  cutting  wood  to  burn  lime  on 
the  premises  for  more  than  seven  years,  uninterruptedly,  consti- 
hites  an  adverse  possession  which  will  give  title  to  one  claiming  un- 
der it    Moore  v.  Thompson,  69  N.  C,  120. 

The  possession  for  seven  years  inder  color  of  title  must  be  con- 
tinuous, uninterrupted  and  manifested  by  distinct  and  unequivocal 
acts  of  ownership  to  bar  the  entry  of  the  real  owner.  Gudger  v. 
Hensley.  82  N.  C,  481. 

In  proving  continuous  adverse  possession  under  color  of  title, 
nothing  must  be  left  to  conjecture.  The  testimony,  if  believed, 
must  show  the  continuity  of  the  possession  for  the  full  statutory 
oerlod  in  plain  terms,  or  by  necessary  implication.  Ruffln  v.  Over- 
by,  105  N.  C.,  78. 

Possession  essential  to  establish  color  of  title  must  be  open,  noto- 
rious, adverse  and  continuous  for  seven  years.  Cox  v.  Ward,  107 
N.  C  507. 

Where,  in  an  action  to  recover  land,  the  defendants  show  adverse 
possession  under  color  of  title  for  seven  years,  under  known  and 
risible  lines  and  boundaries,  continuous  and  successive,  and  next 
preceding  the  institution  of  this  action,  the  plaintiffs  cannot  re- 
cover.   Simpson  v.  Simpson,  107  N.  C,  552. 

In  a  deed  conveying  a  tract  of  land,  the  grantor  reserved  to  him- 
self the  right  to  manage  the  entire  farm  and  make  such  changes  or 
Improvements  upon  the  buildings  as  he  chose,  so  that  it  did  not  de- 
prive the  grantee  of  a  home,  and  remained  on  the  land  erecting 
buildings  and  collecting  rents,  a  portion  of  which  he  paid  to  the 
grantee,  who  also  resided  on  the  premises:  Held,  (1)  that  such  pos- 
session was  not  adverse  to  the  grantee;  (2)  that  the  possession  of 
tile  grantor  being  that  of  the  grantee,  it  was  sufficient,  if  continue! 
tor  the  statutory  period,  to  ripen  a  color  of  title  under  an  unregis- 
tered deed  and  maintain  an  action  for  the  recovery  of  possession 
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against  a  subsequent  purchaser  from  the  grantor.    Turner  v.  Wil- 
liams, 108  N.  C,  210. 

Where  defendants  entered  originally  without  color  and  occupied 
the  lands  in  severalty,  and  subsequently  a  deed  was  made  conveying 
the  lands  to  trustees  for  the  defendants  collectively,  but  there  was 
evidence  that  defendants  continued  to  hold  in  the  same  manner  as 
before  the  execution  of  the  deed,  but  for  less  than  seven  years,  It 
was  not  error  to  hold  that  the  defendants  had  failed  to  establish 
title  by  adverse  possession  under  color.  Bryan  v.  Spivey,  109  N. 
C,  57. 

Not  sufficient  as  possession. — Occasional  entries  at  long  intervals 
for  seven  years  under  color  of  title  for  the  purpose  of  making  brie  it, 
cutting  timber,  etc.,  will  not  entitle  a  plaintiff  to  recover  land  undor 
tnis  section.  The  possession  must  be  continuous  and  actual,  not 
constructive.     Williams  v.  Wallace,  78  N.  C,  354. 

Occasional  acts  of  ownership,  however  clearly  they  may  indicate 
a  purpose  to  claim  title  and  exercise  dominion  over  the  land,  do 
not  constitute  a  possession  that  will  mature  title.  Ruffln  v.  Overby, 
105  N.  C,  78;  Shaffer  v.  Gaynor,  117  N.  C,  15;  Hamilton  v.  Icard,  114 
N.  C,  532;  Asbury  v.  Fair,  111  N.  C,  251. 

A  recovery  is  not  barred  by  the  possession  for  seven  years,  unless 
adverse.     Bonds  v.  Smith,  106  N.  C,  554. 

The  fact  that  a  person  planted  tobacco  beds  on  different  portions 
of  land  for  more  than  the  satutory  period,  but  not  on  one  spot  for 
more  than  two  years  in  succession,  (the  land  not  being  enclosed  ex- 
cept during  the  period  of  cultivation),  is  not  evidence  of  adverse 
possession.  Hamilton  v.  Icard,  114  N.  C,  532;  S.  C,  117  N.  C,  476. 

Possession  must  be  unequivocal. — In  order  to  ripen  into  title  a 
possession  must  not  only  be  open,  notorious,  adverse  and  continuous 
during  the  statutory  period,  but  it  must  be  unequivocal.  Everett  v. 
Newton,  118  N  .C,  919;  McLean  v.  Smith,  106  N.  C,  172;  Osborne  v. 
Johnston,  65  N.  C,  22. 

Note. — See  cases  cited  under  sec.  139  as  to  nature  and  sufficiency 
of  possession  required. 

Possession  by  two. — In  case  of  common  possession  by  two  per- 
sons, the  ownership  draws  to  it  the  possession,  and  it  is  presumed 
to  be  in  him  who  has  the  title.  So,  where  a  ward  resided  with  his 
guardian  on  a  tract  of  land  in  which  he  had  an  interest  as  tenant 
in  common,  his  possession  is  presumed  to  be  in  accordance  with  his 
title,  and  there  is  no  adverse  possession  as  against  him.  Gaylord 
v.  Respass,  92  N.  C,  553. 

Possession  by  mortgagor. — The  possesion  of  the  mortgagor  can- 
not be  adverse  to  the  mortgagee,  but  a  purchaser  for  value  from 
the  mortgagor,  without  notice  actual  or  constructive,  of  the  mort- 
gagee, holding  possession  for  seven  years,  acquires  a  good  title. 
Parker  v.  Banks,  79  N.  C,  480;  Williams  v.  Kerr,  113  N.  C,  306. 

Possession  by  mortgagee. — A  seven  years'  adverse  possession  un- 
der a  mortgage  deed  is  not  color  of  title,  but  the  mortgagee's  actual 
possession  of  the  land  for  ten  years  after  default  raises  a  presump- 
tion of  a  release  of  the  equity  of  redemption,  or  of  a  reconveyance 
if  such  possession  is  by  the  mortgagor.  Edwards  v.  Lipton,  85  N 
C,  479. 

Possession  under  junior  grant. — Seven  years'  possession  and  culti- 
vation of  land  under  a  junior  grant  makes  title  against  an  older 
one:  and  where  there  was  evidence  from  which  such  possession 
could  be  found,  it  was  error  to  hold  that  plaintiff  (claiming  under 
the  junior  grant)  could  not  recover.  Asbury  v.  Fair,  111  N.  C,  251. 
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Possession  by  one  tenant  In  common. — Though  a  tenant  In  com- 
mon has  been  in  the  sole  reception  of  the  profits  for  more  than 
seven  years,  yet  his  possession  can  not  be  held  as  adverse  to  his  co- 
tenant's  without  proof  of  actual  ouster.  Linker  v.  Benson,  67  N. 
C.  150:  McGill  v.  Buie,  106  N.  C,  242. 

Nothing  less  than  a  sole  possession  of  twenty  years  by  a  co-ten- 
ant without  any  demand  or  claim  of  another  co-tenant  to  rents, 
profits  or  possession,  he  being  under  no  disability,  will  raise  a  pre- 
sumption in  law  that  such  sole  possession  is  rightful.  Day  v.  How- 
ard, 73  N.  C.  1;  Neelv  v.  Neely,  71)  N.  C,  478:  Covington  v.  Stew- 
art, 77  N.  C.,  148;  Hicks  v.  Bullock,  96  N.  C,  164. 

If  a  tenant  in  common  is  the  possessor  under  a  title  independent 
of  the  common  title,  if  neems  that  a  possession  for  seven  years  will 
bar  his  co-tenants.  '  Gaylord  v.  Respass,  92  N.  C,  553. 

The  bare  occupation  of  one  tenant  in  common  of  lands  and  the 
undisputed  use  thereof  by  him  unaer  a  title  purporting  to  convey 
the  entire  estate  for  seven  years,  is  not  such  an  adverse  possession 
as  will  bar  the  other  tenants.  To  have  such  an  effect  the  posses- 
sion must  be  for  twenty  years.  If  the  tenants,  not  in  possession, 
had  asserted  their  claim  and  been  resisted,  and  thereafter  the  oc- 
cupant had  been  permitted  to  remain  in  possession  for  seven  years, 
his  possession  would  be  deemed  adverse  and  his  title  would  have 
ripened  against  his  co-tenants.  Breeden  v.  McLaurin,  98  N.  C,  307. 
When  one  who  takes  a  deed  from  an  alleged  lunatic,  and  goes  into 
the  possession  of  the  land  described,  would  have  been  one  of  the 
heirs  of  the  property  in  the  absence  of  the  deed,  his  possession  is  ad- 
verse from  the  delivery  of  the  deed,  and  the  statutory  bar  of  seven 
years  is  applicable  in  his  favor  against  those  who  would  have  been 
tenants  in  common  with  him.     Ellington  v.  Ellington,  103  N.  C,  51. 

A  deed  from  the  administrator  is  color  of  title.  Twenty  years' 
adverse  and  exclusive  possession  under  it  would  protect  against 
claims  of  tenants  in  common,  but  the  time  between  May  20,  1861,  and 
January  1,  1870,  should  not  be  counted.  McMillan  v.  Gambill,  106 
N.  C.f  359. 

In  an  action  to  recover  land,  the  plaintiff  claimed  as  owner  in  fee. 
The  defendant  claimed  as  tenant  in  common  with  plaintiff  of  an  un- 
divided third.  Plaintiff's  evidence,  sufficient  to  show  ownership  in 
fee,  in  an  undivided  part  of  the  land,  tended  also  to  show  color  of 
title  and  continuous  possession  of  the  whole  land.  Defendant  also 
offered  evidence  tending  to  show  color  of  title  in  an  undivided  third, 
and  possession  for  more  than  seven  years.  This  the  court  refused 
to  receive,  and  instructed  the  jury  that  defendant  had  failed  to  offer 
any  evidence  of  co-tenancy:  Held,  to  be  error.  The  burden  is  upon 
the  plaintiffs  to  show  *ole  title  in  themselves,  as  alleged,  and  failing 
in  this,  the  defendant  has  a  right  to  remain  in  possession  as  tenant 
m  common  with  them  of  the  undivided  one-third.  Lenoir  v.  Mining 
Co..  106  N.  C,  473. 

Where  land  is  conveyed  to  one  in  trust  for  others  as  tenants  in 
common,  the  possession  of  one  of  the  ccxtvis  que  trust  begun  under 
fttich  deed  and  continued  under  a  subsequent  deed  from  the  same 
grantor  is  not  adverse  to  the  trustee  and  does  not  confer  title  as 
against  the  other  beneficiaries  when  held  for  a  period  less  than 
twenty  years.     Jeter  v.  Davis,  109  N.  C,  458. 

The  sole  reception  of  the  profits  by  one  tenant  in  common  of  land, 
or  by  his  bargainee,  under  a  deed  purporting  to  convey  the  whole 
interest  for  any  period  less  than  twenty  years,  is  not  an  ouster,  nor 
i«  the  verbal  refusal  to  let  his  co-tenants  in,  for  a  greater  interest 
than  such  co-tenant  is  entitled  to  hold,  an  ouster.  Gilchrist  v.  Mid- 
dleton,  107  N.  C  663:  Lenoir  v.  Mining  Co.,  113  N.  C,  513. 
See  citations  under  Sees.  143  and  144,  post. 
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Purchaser  under  judicial  sale  against  tenants  In  common. — The 
vendee  of  a  tenant  in  common,  or  the  purchaser  at  execution  sale 
of  land  belonging  to  a  tenant  in  common,  takes  only  such  estate  or 
interest  as  such  tenant  had,  and  hence  twenty  years'  adverse  pos- 
session will  be  necessary  to  bar  the  co-tenants;  but  where  a  pur- 
chaser claims  under  a  judicial  sale,  based  upon  a  decree  which  pur- 
ports to  cover  the  whole  estate  in  the  tract,  and  a  deed  in  conform- 
ity therewith,  it  constitutes  color  of  title  of  the  whole,  and  seven 
years'  adverse  possession  will  bar  the  other  tenants  Amis  v 
Stephens,  111  N.  C,  172;  McCulloh  v.  Daniel,  102  N.  C,  529. 

Possession  by  alienee  of  a  tenant  in  common. — An  action  by  one 
tenant  in  common  for  partition  is  not  barred  by  seven  years*  ad- 
verse possession  by  an  alienee  of  the  other  tenant  in  common  under 
a  deed  purporting  to  convey  the  whole  land,  unless  there  was  an 
actual  ouster.  Pope  v.  Mathis,  83  N.  C,  169;  Caldwell  v.  Neely,  81 
N.  C.,  114. 

One  tenant  in  common  cannot  make  his  possession  adverse  to  his 
co-tenant  except  by  actual  ouster,  as  he  is  presumed  to  hold  by  his 
true  title,  and  it  will  take  a  sole  possession  of  twenty  years  in  the 
absence  of  actual  ouster  to  bar  the  co-tenant's  right  of  entry,  and  it 
is  immaterial  that  the  tenant  in  possession  has  conveyed  to  a  stran- 
ger by  a  deed  purporting  to  convey  the  entire  estate,  as  the  vendee 
only  gets  such  estate  as  his  vendor  could  convey.  This  rule  ex- 
tends to  a  purchaser  at  execution  sale  of  the  interest  of  a  tenant  in 
common,  and  to  the  vendee  of  such  purchaser.  Ward  v.  Parmer, 
92  N.  C,  93;  Page  v.  Branch,  97  N.  C,  97;  Ferguson  v.  Wright,  113 
N.  C,  537. 

Possession  of  vendee  of  tenant. — While  the  possession  of  a  tenant 
of  a  parcel  of  land  within  a  general  boundary  of  land  belonging  to 
his  lessor,  is  in  law,  the  possession  of  the  lessor  up  to  the  bounda- 
ries contained  in  latter's  deed,  it  is  different  as  to  the  possession  of  a 
purchaser  of  such  parcel,  since  the  vendee,  while  deriving  title 
trom  his  vendor,  does  not  hold  possession  under  him.  Worth  v. 
Simmons,  121  N.  C,  357. 

The  seven  years'  posessslon  need  not  be  next  immediately  preced- 
ing suit. — Where  the  plaintiff's  title  to  land  is  based  upon  a  seven 
years'  adverse  possession  under  a  colorable  claim,  the  law  does  not 
require  that  such  possession  should  be  for  the  seven  years  next  pre- 
ceding the  commencement  of  the  action.  Such  possession  (the  title 
of  the  land  being  out  of  the  state)  will  vest  a  title  against  all  the 
world,  which  cannot  be  divested,  except  by  a  subsequent  continued 
adverse  possession  for  seven  years  with  color  of  title,  or  twenty 
years'  adverse  possession  without  color.  Christenbury  v.  King,  8*> 
N.  C,  229. 

Possession  of  lappage. — In  the  case  of  lapping  or  interfering  con- 
veyances of  land  where  neither  party  is  in  actual  possession  of  the 
lappage,  the  law  adjudges  the  possession  to  follow  the  title.  Wil- 
liams v.  Wallace.  78  N.  C,  354:  Kitchen  v.  Wilson,  80  N.  C,  191;  Mc- 
Lean v.  Smith,  106  N.  C,  172. 

In  case  of  a  lappage,  if  each  bargainee  is  on  his  own  land  outside 
the  interference,  the  title  will  be  in  him  who  has  the  older  title,  but 
if  the  junior  bargainee  has  had  actual  adverse  possession  for  seven 
years  with  color,  he  acquires  a  title  to  the  part  so  occupied.  Brady 
v.  Maness,  91  N.  C,  135. 

Where  the  line  was  a  long  one,  running  over  a  wild,  mountainous 
ridge,  and  the  defendant  had  possession  of  less  than  a  quarter  of  an 
acre,  such  possession  was  no  evidence  of  an  adverse  possession  of 
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the  entire  lappage,  in  the  absence  of  any  evidence  of  a  knowledge  by 
the  adverse  party  of  such  possession.     King  v.  Wells,  94  N.  C,  341 

When  neither  claimant  is  seated  on  the  lappage  in  dispute,  and 
when  both  are  on  it,  the  law  adjudges  the  possession  to  follow  the 
older  title.  Asbury  v.  Fair,  111  N.  C,  251;  Boomer  v.  Gibbs,  114  N. 
C,  76. 

Where  it  appears  that  plaintiff  and  his  predecessors  were  in  pos- 
session of  a  portion  of  the  lappage  for  more  than  seven  years  be- 
fore defendant  entered  on  and  actually  occupied  another  portion  of 
it,  and  the  only  evidence  of  any  attempt  by  defendant  to  exercise 
dominion  over  the  lappage  before  such  entry  was  that  her  tenants 
entered  at  intervals  and  cut  timber  for  rails  and  removed  pine 
straw  from  it,  it  was  error  to  submit  to  the  jury  the  question  as  to 
whether  defendant,  curing  such  seven  years,  occupied  and  used  any 
portion  of  the  lappage  "for  the  purposes  such  land  could  be  used 
tor,"  when  it  was  not  shown  that  the  land  was  unfit  for  cultivation. 
McLean  v.  Smith,  114  N.  C,  357. 

Constructive  possession. — The  possesion  by  a  lessee  of  a  part  of 
p  tract  of  land  gives  the  lessor  constructive  possession  of  the  whole 
of  it,  but  only  the  part  actually  in  possession  will  be  protected  by 
ine  lapse  of  time  against  the  real  owner.  Scott  v.  Elkins,  83  N.  C, 
424;  Staton  v.  Mullis,  92  N.  C,  623. 

In  an  action  to  recover  land,  the  court  charged  the  jury  that  titl  3 
having  been  shown  to  be  out  of  the  state,  a  plaintiff  can  show  title 
"first  by  a  paper  title;  second,  by  adverse  possession  for  seven. 
Tears,  under  known  and  visible  boundaries,  and  under  colorable 
title  by  plaintiff  and  those  under  whom  he  claims;  and  third,  by  es- 
toppel." If  it  was  error  to  leave  the  jury  without  further  explana- 
tion, it  was  cured  when  the  court  further  charged  that  if  the  deed 
(under  which  plaintiff  claimed)  covered  the  land  in  dispute,  includ- 
ing a  certain  lot,  and  the  agents  rented  and  gave  that  lot  in  for 
taxes  for  seven  years  before  the  suit  was  brought,  the  possession  of 
the  lot  would,  by  law,  be  extended  to  the  boundaries  of  the  deed, 
and  the  plaintiff  and  those  under  whom  he  claimed  would,  by  con- 
struction of  law,  be  in  possession  of  the  whole.  Springs  v.  Schenck, 
:06  N.  C.  163. 

Color  of  title. — A  will,  devising  real  property  by  the  name  of  the 
tract,  is  color  of  title  if  the  tract  is  well  known  by  that  name,  and 
has  metes  and  boundaries  all  ascertained,  visible  and  known.  Henly 
v.  Wilson,  83  N.  C,  405. 

A  deed  conveying  land,  which  describes  it  as  "one  tract  of  land 
lying  in  the  county  aforesaid,  adjoining  lands  of  A  and  B,  contain- 
ing twenty  acres,  more  or  less,"  does  not  constitute  color  of  title, 
f-nd  possession  under  it  is  not  adverse.  Dickens  v.  Barnes,  79  N. 
C,  490. 

A  paper  writing  purporting  to  be  a  will  proved  before  the  proper 
tribunal  in  1810  by  one  witness,  is  color  of  title  to  lands  disposed  of 
therein.    McConnell  v.  McConnell,  64  N.  C.  342. 

Color  of  title  is  a  writing  which  upon  its  face  professes  to  pa33 
title  to  land.     Keener  v.  Goodson,  89  N.  C,  273. 

An  assignment  of  homestead  does  not  constitute  color  of  titl--). 
[Ind. 

An  ancient  deed  accompanied  with  possession,  is  evidence  of  color 
of  title  without  proof  of  its  execution,  and  an  unregistered  deed, 
where  there  has  been  continuous  adverse  possession  for  seven 
years,  is  also  evidence  of  color  of  title.  Davis  v.  Higgins,  91  N.  C, 
182. 

Where  a  party  introduces  a  deed  in  evidence,  which  he  intends  to 
tne  as  color  of  title,  he  must  prove  that  its  boundaries  cover  the 
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Jand  in  dispute,  to  give  legal  efficacy  to  his  possession.    Smith  v. 
Fife,  92  N.  C,  319. 

A  deed  conveying  a  life-estate  is  color  of  title,  and  when  accom- 
panied by  adverse  possession  for  the  required  time,  will  ripen  into 
a  good  title  to  the  life-estate  so  granted.  Staton  v.  Mullis,  92  N.  C.f 
623. 

A  conveyance  by  devisees  of  land  devised  to  be  sold  after  death 
of  widow,  although  accompanied  by  long  possession  by  the  vendees, 
made  before  the  death  ot  the  widow  or  the  sale  by  the  administra- 
tor, cannot  operate  as  color  of  title.  Orrender  v.  Call,  101  N.  C, 
399. 

The  deed  of  a  person  mm  compos  is  color  of  title,  and  possession 
under  it  for  seven  years  ripens  into  title  against  those  not  under  dis- 
ability.    Ellington  v.  Ellington,  103  N.  C,  54. 

The  Code,  sec.  1245,  amended  by  Laws  of  1885,  ch.  147,  making  a 
contract  for  sale  of  land  inadmissible  without  registration  does  not 
make  registration  essential  to  the  use  of  a  deed  to  show  color  nl 
title,  where  there  is  a  claim  and  possession  under  it.  Avent  v.  Ar- 
rington,  105  N.  C,  377. 

An  instrument,  though  signed,  is  not  available  to  prove  color  ot 
title,  unless  it  is  delivered.     Avent  v.  Arrington,  105  N.  C,  377. 

A  sheriffs  deed  purporting  to  pass  a  fee,  even  though  it  does  not 
vest  the  interest  of  the  judgment  creditor,  is  good  as  color  of  title 
after  seven  years'  adverse  continuous  possession  under  known  and 
visible  boundaries,  the  title  being  out  of  the  state.  Manufacturing 
Co.  v.  Brooks,  106  N.  C,  107. 

A  deed  by  an  administrator  is  color  of  title.  McMillan  v.  Gamblll. 
106  N.  C.  ftoO. 

A  deed  is  good  to  show  color  of  title,  though  improperly  admitted 
io  registration.     Brown  v.  Brown,  106  N.  C,  451. 

A  deed  to  a  person  as  trustee,  who  signs  the  same,  if  probated  and 
iegistered  as  the  deed  of  the  grantor,  is  color  of  title,  though  not 
probated  as  to  the  trustee,  the  presumption  being  that  it  was  ac- 
cepted by  the  grantee  therein.     Smith  v.  Allen,  112  N.  C,  223. 

A  deed  of  a  trustee,  although  the  privy  examination  of  the  <x*tm 
que  trust  was  not  taken,  is  good  as  color  of  title,  even  if  the  cestui 
tiue  trust  was  a  feme  covert.     Smith  v.  Allen,  112  N.  C,  223. 

A  deed  duly  executed,  probated  and  recorded  by  an  attorney  in 
fact,  is  sufficient  to  show  color  of  title,  though  the  power  of  attor- 
ney be  not  produced,     bmith  v.  Allen,  112  N.  C,  223. 

The  return  of  a  sheriff  upon  an  execution  showing  the  sale,  a  de- 
i-cription  of  land,  tue  purchaser's  name,  and*the  payment  of  the 
purchase  money,  is  such  color  of  title  as  will,  by  adverse  possession 
of  the  land,  ripen  into  perfect  title.  Neal  v.  Nelson,  117  N.  C,  393. 
But  this  is  overruled.   Williams  v.  Scott,  122  N.  C,  545. 

An  unregistered  deed,  accompanied  by  continuous  possession  br 
the  grantor  since  its  execution,  is  color  of  title  as  against  a  bar? 
trespasser,  notwithstanding  "Connor's  Act"  (Ch.  147,  Acts  of  1885), 
tnd  was  properly  admitted  in  evidence  in  a  proceeding  to  recover 
damages  from  a  railroad  for  appropriating  a  part  of  the  land  be- 

tore  the  registration  of  the  deed.     Utley  v.  Railroad,  119  N.  C,  720. 

Where  an  administrator  procured  a  bidder  to  buy  his  intestate's 
land  at  an  unauthorized  sale  and  the  bidder  immediately  reconveyed 
ic  the  administrator  individually,  and  no  money  passed  at  either 
transaction:  Held,  that  the  bidder's  deed  to  the  administrator  was 
color  of  title  without  reference  to  the  lack  of  the  administrator's  au- 
thority to  sell  or  to  the  character  of  the  transaction.  McNeill  ▼. 
Fuller,  121  N.  C,  209. 

A  deed  purporting  to  convey  title  is  color  of  title   whether  the 
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grantor  was  the  owner  or  not.  Taylor  v.  Smith,  121  N.  C,  77;  Brit- 
Ion  r.  Ruffin,  122  N.  C.,  113. 

A  paper  writing  so  plainly  and  obviously  defective  that  a  man 
of  ordinary  intelligence  could  not  be  misled  by  it  is  not  color  of 
title.     Williams  v.  Scott,  122  N.  C,  546. 

A  deed  is  never  color  of  title  for  more  than  it  professes  to  cover. 
Carson  v.  Carson,  122  N.  C,  645;  McRae  v.  Williams,  52  N.  C,  430. 

Question  for  jury, — On  conflicting  evidence,  possession  is  an  issue 
of  fact  for  the  jury,  not  a  question  of  law  for  the  court.  Britton  v. 
Ruffin,  122  N.  C,  113. 

Deed  of  partition. — Where  tenants  in  common  by  inheritance  di- 
vided the  same  and  exchanged  deeds  so  as  to  hold  their  interest  in 
severalty,  and  one  of  the  heirs  died  whose  interest  descended  to 
the  others:  Held,  that  the  survivors  were  not  estopped  by  their  deed 
from  asserting  their  claim  as  heirs  since  it  only  released  their  inter- 
est as  tenants  in  common.  Harrison  v.  Ray,  108  N.  C,  215;  Carson 
t.  Carson,  122  N.  C,  645. 

Possession  of  heir  not  adverse  to  widow. — In  a  proceeding  for 
dower,  when  the  defendant  claims  under  the  husband,  as  heir  or  as- 
signee, the  estate  passes  subject  to  the  incumbrance  of  the  dower 
right — inchoate  during  coverture  and  consummate  at  its  close.  The 
possession  is  not  adverse  the  widow,  and  the  statute  does  not  ru/i 
against  her.  Brown  v.  Morisey,  124  N.  C,  292;  Spencer  v.  Warren, 
18  N.  C,  213;  Campbell  v.  Murphy,  55  N.  C,  357. 

Sheriffs  deed  under  sale  for  taxes. — Prior  to  the  Revenue  and 
Machinery  Acts  of  1887,  a  Sheriff's  deed  under  a  sale  for  taxes  was 
(without  other  evidence;  only  color  of  title  and  not  effective,  unless 
aided  by  open,  notorious  and  continuous  possession  for  the  statutory 
penod,  otherwise  since  Act  of  1887.  Worth  v.  Simmons,  121  N. 
C  357. 

Entry  need  not  be  under  color  of  title. — To  ripen  a  title  by  ad- 
verse possession  for  seven  years,  it  is  not  necessary  that  the  entry 
shall  have  been  made  under  color  of  title  nor,  when  color  of  title  is 
obtained  subsequent  to  the  entry,  that  any  declaration  shall  be  made 
or  any  act  of  publicity  shown  to  indicate  that  the  holding  thereaf- 
ter is  under  color  of  title,  the  presumption  of  law  being  that  a 
party  in  possession  holds  under  such  title  as  he  has  and  from  the 
time  it  was  acquired.    Hawkins  v.  Cedar  Works,  122  N.  C,  87. 

Possession  not  under  color. — The  possession  of  a  grantor  who  had 
no  cojor  of  title  cannot  be  tacked  to  .that  of  his  grantee  in  order 
to  make  up  the  necessary  seven  years'  possession  under  color  of 
Mle.    Morrison  v.  Craven,  120  N.  C,  327. 

Notice. — Possession,  under  color  of  title  works  notice  to  pur- 
chasers. Avent  v.  Arrington,  105  N.  C,  377;  Mayo  v.  Leggett,  06 
N.  a,  237. 

Need  not  be  pleaded. — Where  in  an  action  to  recover  land,  the  an- 
swer denied  the  plaintiff's  right  of  possession,  and  also  set  up  title 
in  the  defendants,  by  reason  of  seven  years'  possession  with  color  of 
SHle,  which  was,  however,  improperly  pleaded:  It  was  error  to  re- 
fuse to  allow  the  defendant  to  introduce  evidence  to  show  his  color 
and  possession.     Farrior  v.  Houston,  95  N.  C,  578. 

It  is  competent  to  prove  possession  for  seven  years  in  support  of 
a  general  denial  in  the  pleading  that  plaintiff  was  owner — it  is  not 
uecessary  to  specially  plead  the  statute.  Manufacturing  Go.  v. 
Brooks.  106  N.  C,  107;  Cheatham  v.  Young,  113  N.  C,  161. 
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In  ejectment,  the  defendant  may,  under  his  plea  of  a  general 
denial,  assert  plaintiff's  adverse  possession  under  the  first  deed, 
which  is  color  of  title,  and  that  of  himself  as  the  purchaser  under 
execution,  the  joint  possession  being  for  a  period  of  more  than 
seven  years.     Miller  v.  Bumgardner,  109  N.  C,  412. 

Possession  under  lost  deed  must  be  pleaded. — Where,  in  an  action 
tor  the  recovery  of  land,  the  defendant  denied  plaintiff's  title,  un- 
lawfully withholding  possession,  &c,  but  averred  nothing  more,  ft 
was  not  competent  on  the  trial  for  defendant  to  prove  that  she  had 
been  in  possession  for  seven  years  under  an  unregistered  deed 
which  was  lost.  Such  a  defence  is  an  equitable  one  and  to  be  avail- 
able must  be  set  up  by  answer  as  a  defence  in  a  court  of  equity. 
Wilson  v.  Wilson,  117  N.  C  351:  Hinton  v.  Pritchard,  102  N.  C.  »4; 
Triplett  v.  Witherspoon,  74  N.  C,  475. 

Second  story  of  a  house. — Title  may  ripen  by  seven  years'  adverse 
'.ccupancy,  under  color  of  title,  to  the  second  story  of  a  house  when 
held  separately.  Asheville  Div.  v.  Aston,  92  N.  C,  578;  Giliam  v. 
Bird,  30  N.  C,  280. 

Persons  under  disability. — Seven  years'  adverse  possession  is  no 
bar  to  an  action  of  ejectment  where  the  party  entitled  to  commence 
the  same  is  an  infant  at  the  time  the  title  descends  to  him  and  sues 
within  three  years  next  after  full  age.  Clayton  v.  Rose,  87  N.  C, 
:06;  Cross  v.  Craven,  120  N.  C,  331. 

Burden  on  defendant. — The  burden  is  upon  the  defendant  to  estab- 
lish the  defense  of  adverse  possession  under  color  of  title,  Bryan 
v.  Spivey,  109  N.  C    57. 

Statute  begins  to  run. — The  statute  begins  to  run  against  one  to 
whom  a  grant  of  the  land  has  been  made  only  from  the  time  of  the 
grant     Hamilton  v.  Icard,  114  N.  C,  532. 

Against  equitable  owner. — Where  equitable  ownership  is  set  np 
as  a  defence  in  an  action  to  recover  land,  the  statute  of  limitations 
does  not  bar.    Ross  y.  Hendrlx,  110  N.  C,  403. 

Sec.  142.    Proviso,  in  case   of  judgment  for  plaintiff  re- 
versed, 4&c.    C.  C.  P.,  8.  21. 

If,  in  any  action  for  real  property,  the  plaintiff  be  non- 
suited or  judgment  be  given  for  him,  and  the  same  be 
reversed  for  error,  or  a  verdict  pass  for  the  plaintiff,  and 
judgment  thereon  be  arrested,  then  in  any  such  case  the 
plaintiff  may  commence  a  new  action  from  time  to  time, 
within  one  year  after  nonsuit,  judgment  reversed  or  stayed 
as  aforesaid,  notwithstanding  the  time  limited  in  the  pre- 
ceding section  for  bringing  such  action  may  have  expired, 
if  the  action  first  brought  was  commenced  within  the  time 
above  prescribed  for  bringing  such  actions. 

New  action  brought  after  judgment  of  non-suit. — The  statute  al- 
lowing action  to  be  brought  within  a  year  after  Judgment  of  non- 
auit,  is  intended  to  extend  the  period  of  limitation,  not  to  abridge  it 
Keener  v.  Goodson,  89  N.  C,  273. 
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See.  143.    Seizin  within  twenty  years  when  necessary.    C. 

C/»  Jr*f  Sm  £  £• 

No  action  for  the  recovery  of  real  property,  or  the  pos- 
sesion thereof,  shall  be  maintained,  unless  it  appear  that 
the  plaintiff,  or  those  under  whom  he  claims,  was  seized 
or  possessed  of  the  premises  in  question  within  twenty 
years  before  the  commencement  of  such  action ;  subject 
to  the  qualifications  in  section  one  hundred  and  forty-eight, 
one  hundred  and  forty-nine  and  one  hundred  and  fifty. 

Tenants  in  common. — The  possession  of  one  tenant  in  common  for 
twenty  years  without  any  acknowledgement  of  title  in  his  co-tenant, 
and  without  any  claim  on  the  part  of  his  co-tenant  to  rents,  he  be- 
ing under  no  disability,  formerly  raised  a  presumption  of  title,  but 
now,  under  The  Code,  has  the  effect  of  an  absolute  title  in  fee  against 
Lil  persons  not  under  disability.  Covington  v.  Stewart,  77  N. 
C,  148. 

Nothing  less  tnan  a  twenty  years'  adverse  possession  will  bar  an 
action  by  a  tenant  in  common  against  a  co-tenant.  Neely  v.  Neely, 
79  N.  C-  478;  Hicks  v.  Bullock,  96  N.  C  ,  164. 

A  tenant  in  common  in  the  possession  and  sole  enjoyment  of  the 
common  property  is  not  protected  by  the  statute  of  limitations  from 
accounting  with  his  co-tenants  for  rents  and  profits.  The  statute 
begins  only  from  a  demand  and  refusal  to  account.  Jolly  v.  Bryan, 
S«  N.  C.,  457. 

If  one  tenant  In  common  occupies  the  common  property  for  twen- 
ty years,  claiming  it  as  his  own,  the  entry  of  his  co-tenants  is  tolled. 
Gaylord  v.  Reepass,  92  N.  C.,-553. 

The  ouster  of  one  tenant  in  common  by  another  will  not  be  pre- 
nuned  from  an  exclusive  use  of  the  common  property  and  appropria- 
tion of  the  profits  for  a  less  period  than  twenty  years;  and  the  re- 
mit is  not  changed  when  one  enters  to  whom  a  tenant  in  common 
bas  by  deed  attempted  to  convey  the  entire  tract  Roscoe  v.  Lum- 
ber Co.,  124  N.  C,  42;  Ward  v.  Farmer,  92  N.  C,  93;  Caldwell  v. 
Neely,  81  N.  C,  114. 


Possession  within  twenty  years. — Plaintiffs  in  ejectment  claimed 
under  the  will  of  their  father  devising  the  land  to  his  widow  during 
her  widowhood,  and  then  to  plaintiffs.  It  was  show,n  that  the 
widow  had  died  without  marrying  again,  but  there  was  no  evi- 
dence that  either  she  or  plaintiffs  had  held  possession  of  the  land 
within  thirty-five  or  forty  years  prior  to  the  suit:  Held,  that  the  ev- 
idence did  not  entitle  plaintiffs  to  recover.  Huneycutt  v.  Brooks, 
116  N.  C,  788. 

Possession  retained  by  grantors  twenty  years. — Where  land  is 
conveyed  by  parent  to  two  children,  but  remained  for  more  than 
twenty  years  in  the  possession  of  the  grantors  who  exercised  own- 
ership and  rented  parts  of  the  land  to  some  of  the  grantees;  Held, 
that  if  the  grantees  ever  had  title  under  the  deed,  the  title  was  rein- 
Tested  in  the  parents  by  twenty  years'  possession.  Scarboro  v. 
Scarboro.  122  N.  C  234. 

See  cases  cited  under  sec.  141  ante  and  sec.  144  post. 
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Sec.  144.     Iflieti  adverse  possession  for  twenty  years.    C  C* 

No  action  for  the  recovery  of  real  property,  or  the  posses- 
sion thereof,  or  the  issues  and  profits  thereof,  shall  be  main- 
tained when  the  person  in  possession  thereof,  or  the  defend- 
ant in  such  action,  or  those  under  whom  he  claims,  shall 
have  possessed  such  real  property  under  known  and  visible 
lines  and  boundaries  adversely  to  all  other  persons  for 
twenty  years  ;  and  such  possession  so  held,  shall  give  a  title 
in  fee  to  the  possessor,  in  such  property,  against  all  persons 
not  under  disability. 

Sufficient  possession. — The  clearing  and  fencing  to  a  line  of  mark- 
ed trees  constitutes  a  notorious  adverse  possession,  though  the  in- 
tention was  to  clear  only  to  the  real  line  between  two  grants,  which 
line  was  not  identical  with  such  marked  line.  Mode  v.  Long,  64  N. 
C,  433. 

Where  the  defendant  used  a  spring  on  the  locus  in  quo,  and  built 
a  spring  house  thereon,  which  he  used  as  his  own:  It  was  held,  a 
sufficient  possession  to  satisfy  the  allegation  of  wrongful  possessioa 
by  the  defendant.     Brittain  v.  Daniels,  94  N.  C,  781. 

Open  adverse  and  continuous  possession  of  land  for  twenty  years 
under  known  and  visible  boundaries  will  give  title  in  fee  to  the  pos- 
sessor as  against  all  persons  not  under  disability.  Walden  v.  Ray. 
121  N.  C,  237;  Battfs  v.  Staton,  123  N.  C,  45;  Shaffer  v.  Bledsoe,  113 
N.  C.,  279.  ' 

insufficient  possession. — When  one  in  possession  of  land  conveys 
the  same  in  trust  to  pay  debts,  and  afterwards  it  is  sold  at  execu- 
tion sale  and  bid  in  for  the  benefit  of  his  wife,  and  he  continues  in 
possession  during  his  life,  and  the  wife  until  action  brought;  this  is 
not  a  possession  adverse  to  the  trustee  or  to  a  purchaser  at  the 
sale  under  deed  of  trust.  McNeil  v.  Riddle,  66  N.  C,  290;  Coving- 
ton v.  Stewart,  77  N.  C,  148,  cited  supra,  sec.  143;  see  Malloy  v.  Bru- 
den,  86  N.  C,  251,  cited  supra,  sec.  139.   ' 

Possession  under  bond  for  title. — One  who  holds  possession  of 
land  under  a  bond  for  title  does  not  hold  adversely  to  his  vendor 
in  the  absence  of  some  hostile  act  on  the  part  of  the  vendee  under  a 
claim  of  right  against  the  vendor.  Bradsher  v.  Hightower,  118  N. 
C,  399;  McNeill  v.  Fuller,  121  N  C,  209 

Adverse  possession  of  ancestor  and  heir. — In  computing  the  num- 
ber of  years  of  an  adverse  possession  the  periods  of  occupancy  b* 
the  ancestor  and  the  heir  respectively  should  be  added  together. 
Alexander  v.  Gibbon,  118  N.  C,  796. 

Not  estopped. — Where  one  is  in  possession  of  land  by  virtue  of 
a  deed  conveying  a  life-estate,  he  is  not  estopped  by  such  deed  from 
setting  up  a  title  in  fee  by  reason  of  twenty  years'  possession, 
against  one  who  is  a  stranger,  and  neither  party  nor  privy  to  the 
grantor  in  the  deed  conveying  the  life-estate.  Brittain  v.  Daniels. 
94  N.  C,  781. 

Where  a  party  entered  upon  a  tract  of  land  under  a  deed  which 
conveyed,  by  a  mistake,  only  a  life-estate,  but  is  in  open  notorious 
end  continuous  possession,  claiming  up  to  fixed  boundaries  for  twea- 
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"y  years,  the  title  being  out  of  the  state  he  gets  a  good  title  inde- 
pendent of  the  deed.     McAlpine  v.  Daniel,  101  N.  C,  550 

Presumption  of  grant. — The  title  being  out  of  the  state,  and  there 
being  evidence  tending  to  prove  a  possession  for  twenty  years,  by 
those  under  whom  the  plaintiff  claims,  the  jury  may  presume  a 
grant  from  one  having  title.  Melvin  v.  Waddell,  75  N.  C,  361 ;  Mob- 
ley  v.  Griffin.  104  N.  C.,  112. 

Twenty  years'  possession  of  an  easement  raises  a  presumption  of 
a  grant  Benbow  v.  Robbins,  71  N.  C,  338;  Pearsall  v.  Kenan,  79 
N.  C.T  472. 

Where  the  judge  charged  the  jury  that  if  the  defendant  had  oc- 
cupied certain  land  adversely,  under  known  and  visible  boundaries, 
for  twenty  years,  they  should  presume  mesne  conveyances  to  him 
from  the  grantee  of  the  state  and  those  claiming  under  him,  and 
there  was  no  evidence  of  such  possession,  it  was  held  to  be  error. 
King  v.  Wells.  94  i«.  C,  344. 

Where  it  appeared  that  the  locus  in  quo  had  been  in  the  actual  pos- 
session of  parties  under  whom  the  plaintiff  claimed,  for  sixty  years 
prior  to  1870.  but  it  did  not  appear  that  the  possession  was  con- 
tinued after  that  time  up  to  the  time  when  the  action  was  brought; 
it  tro*  error  to  charge  the  jury  that  the  law  presumed  a  grant  from 
twenty  years'  adverse  possession,  and  that  they  would  be  at  liberty 
to  presume  the  necessary  conveyances  to  the  plaintiff.  Brittain  v. 
Daniels,  94  N.  C,  781. 

Presumption  of  abandonment. — As  the  presumption  of  a  grant  will 
arise  by  an  adversary  and  continuous  uie  of  an  easement  for  twenty 
years,  so  a  disuse  occurring  afterwards  for  the  same  length  of  time, 
vill  raise  a  presumption  of  a  surrender  or  extinction  of  the  ease- 
ment in  favor  of  the  servient  tenement.  Wiley  v.  Railroad,  96  N. 
C.  408. 

Does  not  apply  to  street  or  public  square. — Adverse  possession  of 
a  street  or  public  square  does  not  ripen  into  title  as  against  the 
public.    Moose  v.  Carson,  104  N.  C,  431. 

Note. — By  ch.  224,  Acts  1891,  this  is  confirmed.    See  sec.  150<(, 

Ji09t. 

May  become  a  highway. — A  street  in  a  town  may  become  a  public 
highway  by  continued  use  of  it  for  twenty  years.  Such  use  must  be 
adverse  and  of  right,  and  not  by  the  tacit  or  express  permission  of 
the  owner.  Stewart  v.  Frink,  94  N.  C,  487;  State  v.  Wolf,  112  N. 
C,  894. 

Sec.  145.    Action  after  entry*    C.  C.  P.,  s.  24. 

No  entry  upon  real  estate  shall  be  deemed  sufficient  or 
valid,  as  a  claim,  unless  an  action  be  commenced  there- 
upon within  one  year  after  the  making  of  such  entry,  and 
within  the  time  prescribed  within  this  title. 

Sec.  146.    Possession  presumed —  occupation  wlien  deemed 
under  legal  title.    C.  V.  P.,  s.  25. 

In  every  action  for  the  recovery  of  real  property,  or  the 
possession  thereof,  or  damages  for  a  trespass  on  such  pos- 
session, the  person  establishing  a  legal  title  to  the  premises 
shall  be  presumed  to  have  been  possessed  thereof  within 
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the  time  required  by  law;  and  the  occupation  of  such  prem- 
ises by  any  other  person  shall  be  deemed  to  have  been  un- 
der, and  in  subordination  to,  the  legal  title,  unless  it  ap- 
pears that  such  premises  have  been  held  and  possessed  ad- 
versely to  such  legal  title,  for  the  time  prescribed  by  law 
before  the  commencement  of  such  action. 

Possession  is  presumed  to  be  adverse. — Every  possession  of  land 
hy  one  other  than  the  claimant  is  deemed  to  be  adverse  until  proof 
to  the  contrary  is  shown.  Ruffln  v.  Overby,  88  N.  C.,  369;  Bryan 
v.  Spivey,  109  N.  C,  67. 

When  the  plaintiff  claims  under  a  deed  purporting  to  convey  the 
land  in  dispute,  and  shows  an  apparently  adverse  possession,  the 
burden  of  proof  is  on  the  defendant  to  show  that  such  possession 
is  not  adverse;  and,  when  he  claims  a  reversionary  estate  after  a  life- 
estate,  that  such  life-estate  determined  too  short  a  time  before  the 
briDging  of  the  action  to  bar  his  right.  Staton  v.  Mullis,  92  N.  C, 
628;  Ladd  v.  Byrd.  113  N.  C  ,  4«9. 

Where  A,  having  a  life-estate,  conveys  to  B  in  fee,  who  conveys  to 
C,  the  reversioner  or  remainderman  does  not  have  a  right  of  action 
until  the  death  of  the  life-tenant.  At  his  death,  the  possession  be- 
comes adverse,  anu  will  ripen  into  a  good  title  by  seven  years'  pos- 
session, the  title  being  out  of  the  state.    Ibid. 

Possession  by  a  grantee  of  any  part  of  the  land  described  in  his 
deed,  is  constructive  possession  of  the  entire  tract  against  all  per- 
rons, except  a  party  having  a  superior  title  to  the  part  of  which 
there  is  only  constructive  possession.    Ibid. 

Possession  not  adverse. — In  case  of  common  possession  by  two 
persons,  the  ownership  draws  to  it  the  possession,  and  it  is  pre- 
sumed to  be  in  nim  who  has  the  title.  So,  where  a  ward  resided 
with  his  guardian  on  a  tract  of  land  in  which  he  had  an  interest 
£8  tenant-in-common,  his  possession  is  presumed  to  be  in  accord- 
ance with  his  title,  and  there  is  no  adverse  possession  against  him. 
Gaylord  v.  Respass,  92  N.  C,  553. 

The  possession  of  a  widow  remaining  on  her  husband's  land  after 
his  death,  is  not  adverse  to  his  heirs  at  law.  Page  v.  Branch,  97  N. 
C,  97;  Everett  v.  Newton,  118  N.  C,  919;  Nixon  v  .Williams,  95  N. 

O,  108. 

A  tenant  by  the  curtesy  initiate  has  not  such  estate  in  the  land  of 
his  wife  that  will  put  in  operation  the  statute  of  limitations  against 
either  the  husband  or  wife  in  favor  of  one  claiming  title  by  adverse 
possession.    Jones  v.  Coffey,  109  N.  C,  515. 

When  no  actual  possession,  the  constructive  possession  is  in  the 
real  owner. — In  the  absence  of  possession  in  another,  he  who  has 
the  legal  estate  is.  in  construction  of  law,  in  possession.  Kennedy 
v.  Wheatley,  3  N.  C,  402;  Dobbs  v.  Gullige,  20  N.  C,  165;  London  v. 
Bear,  84  N.  C,  266.   See  Malloy  v.  Bruden,  sec.  139,  ante. 

Where  there  is  no  actual  possession,  the  superior  title  draws  to  It 
the  possession.     Ueming  v.  Oainey,  95  N.  C,  528. 

Possession  is  notice. — Actual  possession  of  land  is  notice  to  the 
worlu  of  any  equity  of  the  occupant.  Mayo  v.  Leggett,  96  N.  C,  237; 
Avent  v.  Arrington,  105  N.  C,  377. 

Open,  notorious,  and  exclusive  possession  for  twelve  years,  ac- 
companied by  a  claim  of  ownership,  is  constructive  notice  of  an 
equity,  even  though  it  be  the  possession  of  one  entitled  to  dower 
which  has  not  been  allotted.    Ross  v.  Hendrix,  110  N.  C,  403. 
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Possession  to  constitute  notice  must  be  open,  notorious,  exclusive 
and  existing  at  the  time  of  the  purchase  by  the  party  to  be  affected 
thereby.    Patterson  v.  Mills,  121  N.  C,  259. 

Presumption  of  possession. — If  the  legal  title  Is  established  in  the 
plaintiff,  he  is  presumed  to  have  been  possessed,  within  the  time 
rrescribed  by  law,  of  the  premises,  unless  the  contrary  is  shown. 
Johnston  v.  Pate,  83  N.  C,  110;  Straughan  v.  Tysor,  124  N.  C,  229. 

See.  147.    Relation  of  landlord  and  tenant.    C.  C.  P.,  s.  20. 

Whenever  the  relation  of  landlord  and  tenant  shall  have 
existed  between  any  persons,  the  possession  of  the  tenant 
shall  be  deemed  the  possession  of  the  landlord,  until  the 
expiration  of  twenty  years  from  the  termination  of  tenancy; 
or  where  there  has  been  no  written  lease,  until  the  expira- 
tion of  twenty  years  from  the  time  of  the  last  payment  of 
rent,  notwithstanding  that  such  tenant  may  have  acquired 
another  title,  or  may  have  claimed  to  hold  adversely  to  his 
landlord.  But  such  presumptions  shall  not  be  made  after 
the  periods  herein  limited. 

Deemed  adverse. — If  one  who  enters  as  a  tenant  remains  in  pos- 
session twenty  years,  after  the  expiration  of  his  tenancy,  without 
paying  rent  or  otherwise  acknowledging  his  tenancy,  his  possession 
is  deemed  adverse.  Melvin  v.  Waddell,  75  N.  C,  361:  Yates  v. 
Yates.  76  N.  C,  142. 

Estoppel. — The  defendant  is  estopped  if  he  was  either  tenant  of 
the  plaintiff  or  derived  title  through  his  tenant  when  the  action  was 
brought  Melvin  v.  Waddell,  75  N.  C,  361;  Conwell  v.  Mann,  100 
X.  C,  234;  Mobley  v.  Griffin,  104  N.  C.f  112. 

Possession  of  tenant,  or  vendee  under  bond  for  title. — For  pur* 
loses  of  acquiring  title  by  prescription  the  possession  of  a  tenant 
or  of  a  purchaser  under  a  bond  for  title,  is  the  possession  of  the 
landlord  or  of  the  vendor  respectively.  McNeill  v.  Fuller,  121  N. 
C,  209:  Bradsher  v.  Hightower,  118  N.  C„  399. 

8**148.    Persons  under  disabilities.    C.  C.  P.,  s.  27.    1899, 
r.  78. 

If  a  person  entitled  to  commence  any  action  for  the  re- 
covery of  real  property,  or  to  make  an  entry  or  defence 
founded  on  the  title  to  real  property,  or  to  rents  and  ser- 
vices out  of  the  same,  be,  at  the  time  such  title  shall  descend 
or  accrue,  either, 

(1)  Within  the  age  of  twenty-one  years,  or 

The  fact  that  an  infant,  after  the  accrual  of  her  right  of  action 
for  land,  had  a  guardian  for  seven  years  before  her  marriage,  which 
»m  before  her  majority,  and  that  neither  she  nor  her  guardian 
brought  action  within  that  time,  does  not  bar  an  action  by  her  for 
the  recovery  of  the  land.    Cross  v.  Craven,  120  N.  C,  331. 
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(2)  Insane,  or 

See  ch.  89,  Acts  1889,  cited  under  sec.  136,  ante. 

Insane — A  cause  of  action  to  set  aside  a  deed  executed  by  one 
alleged  to  have  been  nott  compos,  arises  immediately  upon  its  execu- 
tion, and  the  period  within  which  the  action  may  be  brought  is  pro- 
longed three  years  after  the  restoration  of  reason,  or,  if  he  con- 
tinues insane,  a  like  period  for  those  to  whom  the  estate  would  have 
descended.     Ellington  v.  Ellington,  103  N.  C,  54. 

If  land  is  held  adversely  to  an  insane  person  for  such  length  of 
time  as  would  bar  his  recovery  if  sane,  such  insane  person,  or  those 
claiming  under  nim  must  commence  an  action  within  three  years 
after  the  disability  of  insanity  is  removed,  else  their  right  to  recover 
will  be  barred.  Rev.  Code,  ch.  65,  sec.  1;  The  Code,  sees.  148,  163; 
Warlick  v.  Plonk,  103  N.  C,  81. 

(3)  Imprisoned  on  a  criminal  charge,  or  in  execution 
upon  conviction  of  a  criminal  offence,  or 

[  (4)  A  married  woman.] 

Feme  covert. — A  delay  by  a  feme  covert,  tenant  in  common,  for 
three  years  after  the  death  of  her  husband  and  seven  years  after 
the  death  of  her  father,  who  had  a  life-estate  in  the  land,  does  not 
bar  her  action.     Day  v.  Howard,  73  N.  C,  1. 

See,  also,  sec.  178,  post,  which  allows  a  married  woman  to  sue 
alone  in  matters  affecting  her  separate  estate.  It  is  held  that  this 
does  not  remove  the  disability  of  coverture  when  she  is  a  defendant 
:n  actions  concerning  such  estate.  Lippard  v.  Troutman,  72  N.  C, 
551;  Campbell  v.  Crater,  95  N.  C,  156.  See  Clayton  v.  Rose,  87  N. 
C  106,  under  sec.  141,  ante. 

Presumption  of  the  ratification  of  a  voidable  deed  by  long  ac- 
quiescence, will  not  arise  against  a  woman  under  the  disability  of 
coverture.     Epps  v.  Flowers,  101  N.  C,  158. 

Where  a  married  woman  was  entitled  to  have  her  husband  de 
clared  a  trustee  for  her  of  lands  purchased  with  her  money  and 
conveyed  to  him  before  1868,  the  statute  of  presumptions  would 
not  bar  her  right  of  action  though  ft  me  corert*  are  not  included 
among  the  exceptions  named  in  sec.  19,  ch.  65,  of  the  Revised 
Code;  the  reason  being  that  the  husband's  possession  is  considered 
to  be  the  possession  of  the  wife.     Faggart  v.  Bost,  122  N.  C,  517. 

When  the  defendant  does  not  claim  under  the  husband,  but  ad- 
versely to  him  by  paramount  title,  the  husband's  title  may  l»e 
barred,  and  the  right  of  dower,  being  but  a  continuation  of  the  hus- 
band's estate,  may  become  barred  also.  Brown  v.  Morisey,  124  N. 
C,  292. 

Note. — The  4th  section  is  struck  out  as  to  all  actions  begun  after 
the  passage  of  ch.  78,  Laws  1899,  but  in  such  actions  the  time 
elapsed  up  to  the  passage  of  the  act  shall  not  be  computed  against 
a  married  woman. 

Then  such  person  may,  notwithstanding  the  time  of  lim- 
itation prescribed  in  this  title  be  expired,  commence  his 
action,  or  make  his  entry,  within  three  years  next  after  full 
age,  coming  of  sound  mind,  enlargement  out  of  prison,  [or 
discoverture] ;  and  at  no  time  thereafter. 
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Note. — The  words  "or  discoverture"  were  stricken  out  by  ch.  78, 
Laws  1899,  as  to  all  actions  begun  after  passage  of  the  act,  but  the 
time  up  to  its  passage  not  to  be  computed. 

If  statute  begins  to  run,  it  is  not  stopped. — If  the  statute  begins 
to  run  nothing  stops  it.  If  it  begins  to  run  against  the  ancestor,  it 
continues  to  run  against  the  heir,  although  under  disability  when 
the  descent  is  cast  There  is  nothing  in  this  section  which  changes 
the  law  as  it  formerly  existed.  Frederick  v.  Williams,  103  N.  C.t 
189;  Chancy  v.  Powell,  Id.  160;  Mebane  v.  Patrick,  46  N.  C,  23;  Sea- 
well  v.  Bunch,  51  N.  C,  195. 

See.  149.  Cumulative  disabilities.    C.  C.  P.,  s.  28. 

When  two  or  more  disabilities  shall  co-exist,  or  when  one 
disability  shall  supervene  an  existing  one,  the  period  pre- 
scribed within  which  an  action  may  be  brought  shall  not 
begin  to  run  until  the  termination  of  the  latest  disability. 

Cumulative^ — Where  a  fctne  plaintiff  did  not  become  of  age  until 
1466.  the  suspension  of  the  statute  of  limitations  saved  her  rights 
until  1870,  and  if  she  incurred  the  disability  of  coverture  before  the 
date  last  mentioned,  the  statute  does  not  begin  to  run  until  the 
removal  of  her  coverture.  Lippard  v.  Troutman,  72  N.  C,  551; 
Campbell  v.  Crater,  95  N.  C,  156.  See,  also,  cases  cited  under  sec. 
136,  ante. 

See.  ISO.    Railroads,  etc.,  not  barred.    JR.  C,  c.  65,  s.  23. 
C.  C.  P.,  s.  29. 

No  railroad,  plank  road,  turnpike  or  canal  company, 
shall  be  barred  of,  or  presumed  to  have  conveyed,  any  real 
estate,  right-of-way,  easement,  leasehold,  or  other  interest 
in  the  soil  which  may  have  been  condemned,  or  otherwise 
obtained  for  its  use,  as  a  right-of-way,  depot,  station-house 
or  place  of  landing,  by  any  statute  of  limitation  or  by  oc- 
cupation of  the  same  by  any  person  whatever. 

No  statute  runs  against  a  railroad. — No  presumption  of  abandon- 
ment or  of  a  grant,  and  no  statute  of  limitation,  runs  against  a  rail- 
road company  by  the  adverse  occupation  of  any  of  the  land  con- 
demned or  otherwise  obtained  by  them  for  the  purpose  of  the  road. 
Railroad  v.  McCaskill,  94  N.  C,  746;  Purefoy  v.  Railroad,  108  N.  C, 
100. 

But  this  does  not  apply  to  right  of  way  not  actually  condemned, 
or  purchased,  or  taken  possession  of.  R.  R.  v.  Sturgeon,  120  N. 
C.  225. 

Sec.  150a.    Cities  and  towns  not  barred.  Ch.  224,  Acts  1891. 

No  person  or  corporation  shall  ever  acquire  any  exclu- 
sive right  to  any  part  of  any  public  road,  street,  lane,  alley, 
square  or  public  way  of  any  kind  by  reason  of  any  occu- 
pancy thereof  or  by  encroaching  upon  or  obstructing  the 
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same  in  any  way,  and  in  all  actions,  whether  civil  or  crim 
nal,  against  any  person  or  corporation  on  account  of  an 
encroachment  upon  or  obstruction  of  or  occupancy  of  an 
public  way,  it  shall  not  be  competent  for  any  court  to  hol< 
that  such  action  is  barred  by  any  statute  of  limitation* 
The  provisions  of  this  act  shall  not  apply  to  or  affect  an; 
existing  suits,  and  the  same  shall  only  apply  to  obstruc 
tions  and  encroachments  on  public  ways  in  cities  and  towns 


CHAPTER  THREE. 

ACTIONS   OTHER   THAN   FOR   THE   RECOVERY  OF 
REAL  PROPERTY-TIME  OF  COMMENCING. 


For 


Section. 

151.  Periods   of    limitation    pre- 

scribed. 

152.  Ten  years— 

1)  Upon  a  judgment,  etc.,  of 
any  court  of  the  United 
States  or  state; 

2)  Upon  a  sealed  instrument; 

3)  For  foreclosure  of  a  inort- 
ge,  etc.; 

or    the    redemption    of   a 
mortgage. 

153.  Seven  years — 
On  a  judgment  of  a  justice 

of  the  peace; 

Against  a  personal  or  real 
representative. 

154.  8ix  years— 
1)  Upon  the  official  bond  of  a 

public  officer; 

Against  an  executor,  admin- 
istrator or  guardian,  on  his 
bond; 

For  injury  to  any   incorpo- 
real hereditament. 

155.  Three  years — 
For  any  contract  and  obliga- 
tion not  embraced  in  the 
preceding  section; 

Under  liability  created  bv 
statute,  other  than  a  penal- 
ty, etc. ; 
8)  Trespass  upon  real  property; 
(4)  For   converting,    etc.,     any 


Section. 


156. 


5) 


6) 


7) 
8) 


•) 


I) 
2) 
3) 
4) 
5) 


157. 
158. 
159. 
160. 


goods  and  chattels,  or  for 
their  specific  recovery; 

Criminal  conversation,  or 
any  other  injury  not  arising 
under  contract; 

Against  sureties  of  adminis- 
trator, etc.,  on  official  bond 
of  their  principal; 

Against  bail; 

Or  fees  due  any  officer  by 
judgment; 

For  relief  on  the  ground  of 
fraud  or  mistake. 

One  year— 

Against  sheriff,  etc..  for  tres- 
pass under  color  of  office; 

Upon  a  statute  for  a  penalty 
or  forfeiture; 

Libel,  assault,  battery  or 
false  imprisonment; 

Against  a  sheriff  or  other  of- 
ficer for  an  escape; 

By  creditor  of  a  deceased 
person  against  his  personal 
representative. 

Six  months — 
For  slander. 

For  other  relief  within  ten 
years 

Limitations  to  apply  to  ac- 
tions by  the  state. 

Actions  upon  an  account  cur* 
rent,  when  cause  accrues. 
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See.  151.    Period  of  limitation  nrencribed.     C.  C.  P.,  *.  30. 

The  periods  prescribed  for  the  commencement  of  actions, 
other  than  for  the  recovery  of  real  property,  shall  be  as 

follows : 

Burden  on  plaintiffs — When  the  statute  of  limitations  is  pleaded, 
it  devolves  upon  the  plaintiff  to  show  that  his  cause  of  action  ac- 
crued within  the  time  lim'ted  by  law  for  beginning  it  Hussey  v. 
Kirkman,  95  N.  C,  63;  Hrbbs  v.  Barefoot,  104  N.  C.,  224;  Moore  v. 
Garner,  101  N.  C,  374;  Koonce  v.  Pelletier,  115  N.  C.,  234;  Graham  v 
O'Bryan.  120  N.  C,  464;  Parker  v.  Harden,  121  N.  C,  57;  House  v. 
Arnold,  122  N.  C..  220. 

Optional  with  administrator  or  executor. — An  administrator  may 
elect  to  plead  the  statute.     Parker  v.  Grant,  91  N.  C,  338. 

An  executor,  when  sued  for  an  account,  is  entitled  to  credit  for 
payments  made  by  him  on  debts  of  his  testator,  although  such  debts 
were  barred  by  the  statute  of  limitations,  or  were,  under  the  statute 
of  presumptions,  presumed  to  have  been  paid  at  or  before  the  death 
of  the  testator.  The  law  does  not  require  an  executor  to  make  his 
testator  "sin  in  his  grave,"  by  setting  up  an  unconscientious  do- 
fence.    Halliburton  v.  Carson,  100  N.  C,  99. 

Note. — The  Act  of  1891,  ens.  92  and  356,  compelling  personal  rep- 
resentative to  plead  the  statute  of  limitations  was  repealed  by  ch. 
7,  Acta  1893. 

Right  of  heir  to  plead  the  statute. — Where  an  administrator  files 
&  petition  to  sell  the  lands  of  his  intestate  to  make  assets,  if  the 
debts  to  be  paid  have  not  been  reduced  to  judgment,  the  heir  may 
plead  that  they  are  barred  by  the  statute,  but  when  the  demand 
Ibm  been  reduced  to  judgment  against  the  administrator,  the  heir 
i*  bound  by  the  judgment  unless  he  can  show  that  it  was  obtained 
I*y  collusion  and  fraud,  and  is  barred  by  it  from  setting  up  any  mat- 
ter which  might  have  been  pleaded  by  the  administrator  as  a  bar  to 
the  suit  against  him.  Bevers  v.  Park,  88  N.  C,  456;  Speer  v. 
James,  94  N.  C,  417:  Halliburton  v.  Carson,  100  N.  C,  99;  Proctor 
▼.  Proctor.  105  N.  C,  222;  Long  v.  Oxford,  108  N.  C,  280;  Lee  v.  Mc- 
Koy.  118  N.  C,  518;  Person  v.  Montgomery,  120  N.  C,  111. 

Where  the  statute  of  limitations  would  be  available  to  the  per- 
sonal representative  of  a  deceased  person  against  the  demand  of  a 
creditor,  it  Is  also  available  to  the  heir  in  protecting  the  real  estate. 
Smith  v.  Brown,  99  N.  C,  377. 

Fraudulent  donee  may  plead  it* — The  statute  of  limitations  may 
be  pleaded  by  a  fraudulent  donee  of  the  intestate  in  a  petition  for 
license  to  sell  lands  to  make  assets.    Syme  v.  Riddle,  88  N.  C,  463. 

Administrations  granted  prior  to  July  1,  1869. — The  various  stat- 
utes directing  the  manner  in  which  estates  of  deceased  persons 
shall  be  administered  and  settled  discriminating  between  those  where 
administration  was  granted  prior  and  subsequent  to  the  1st  day  of 
July,  1869,  do  not  affect  the  operations  of  the  statutes  of  limitations, 
trat  only  apply  to  the  mode  of  procedure  of  settlement.  Smith  v. 
Brown,  99  N.  C,  377. 

When  a  question  of  law. — The  question  whether  a  claim  is  barred 
fay  the  statute,  is  never  exclusively  for  the  court,  unless  the  facts 
raising  the  question  are  alleged  in  the  complaint.  Wright  v.  Cain, 
8  N.  C,  296. 

Cases  where  the  statute  does  not  run. — An  action  brought  by  one 
creditor  in  behalf  of  himself  and  all  other  creditors,    stops    the 
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statute  of  limitations  from  ruifning  against  any  creditor  who  comes 
in  and  proves  his  debt  under  the  decree,  from  the  date  of  the  begin- 
ring  of  the  action.     Dobson  v.  Simonton,  93  N.  C,  268. 

The  statute  of  limitations  does  not  run  when  there  is  no  one  in 
esse  capable  of  suing.    Grant  v.  Hughes,  94  N.  C.,  231. 

Note. — This  came  under  the  former  statute;  as  to  the  present  law, 
see  sec.  164,  and  cases  cited. 

Where  the  tax-payer  does  not  pay  his  taxes,  and  the  sheriff  is 
forced  to  advance  the  amount  due,  in  order  to  settle  his  tax-list,  this 
is  not  a  payment  of  the  tax,  as  it  is  not  an  officious  act  of  the  sheriff, 
and  the  statute  of  limitations  does  not  run  against  the  debt,  when 
the  sheriff  is  authorized  by  an  act  of  the  Legislature  to  collect 
unpaid  taxes.     Jones  v.  Arrington,  94  N.  C,  541. 

There  is  no  statute  of  limitations  applicable  to  an  action  brought 
by  citizens  to  test  the  validity  of  an  election  held  to  ascertain  the 
will  of  the  majority  of  the  qualified  voters  in  a  township  relative 
to  subscribing  stock  to  a  railroad  company,  but  such  action  must 
be  brought  within  a  reasonable  time.  Jones  v.  Commissioners,  107 
N.  C,  248. 

The  statute  of  limitations  does  not  run  against  a  judgment  dur- 
ing the  existence  of  the  homestead.  Formeyouval  v.  Rockwell,  11? 
N.  C,  320. 

Trustee. — Where  an  action  is  brought  to  compel  a  settlement  of 
the  estate  of  an  intestate  in  the  hands  of  his  administrator,  the  ad- 
ministrator is  a  trustee  of  an  express  trust,  and  the  statute  of  lim- 
itations does  not  apply.     Grant  v.  Hughes,  94  N.  C,  231. 

Where  the  plaintiff,  pursuant  to  previous  understanding,  pur- 
chased lands  for  defendant,  but  took  title,  to  be  held  in  his  own 
name  until  he  could  pay  the  purchase-money  advanced,  to  which 
payment  the  rents  were  to  be  applied,  and  plaintiff  went  into  pos- 
session and  so  continued  for  several  years:  Held,  (1)  that  the  de- 
fendant was  entitled  to  have  plaintiff  declared  a  trustee  to  hold  the 
lands  for  his  benefit,  to  the  extent  of  defendant's  interest  therein; 
(2)  that  the  statute  of  limitations  was  no  bar  to  defendant's  action. 
Hinton  v.  Pritchard,  107  N.  C,  128. 

The  statute  of  limitations  does  not  bar  plaintiff's  cause  of  action 
against  the  trustees  of  an  express  trust  Maxwell  v.  Barringer,  110 
N.  C,  76. 

Cestui  que  trust. — When  the  statute  of  limitations  is  a  bar  to  the 
trustee,  it  is  also  a  bar  to  the  cestui  que  trust  for  whom  he  holds  the 
title,  both  at  law  and  in  equity.     Clayton  v.  Cagle,  97  N.  C,  300. 

Where  a  trust  is  created  by  the  agreement  of  the  parties,  no 
length  of  time  will  bar  the  cestui  que  trust,  for  the  possession  of  the 
trustee  cannot  be  adverse,  unless  the  trustee  repudiate  the  trust 
by  clear  and  unequivocal  acts  or  words  brought  to  the  notice  of  the 
tcstui  que  trust,  but  when  it  is  sought  to  convert  a  party  who  has  the 
legal  title  into  a  trustee  by  a  decree,  he  may  insist  that  his  posses- 
sion was  adverse,  and  be  protected  by  the  statute  of  limitations. 
University  v.  Bank.  96  N.  C.,  280. 

The  statute  of  limitation  does  not  run  against  a  cestui  que  trust  in 
possession.  Norton  v.  McDevit,  122  N.  C,  756;  Mask  v.  Tiller,  89 
N.  C,  423;  Stith  v.  McKee,  87  N.  C,  389. 

The  statute  of  limitations  will  not  bar  the  cestui  que  trust  pending 
that  relation.     Davis  v.  Boyden,  123  N.  C,  283. 

Owelty  of  partition. — The  statute  of  limitations  does  not  run 
against  a  charge  upon  land  for  owelty  of  partition.  In  re  Ausborn, 
122  N.  C,  42;  Dobbin  v.  Rex,  106  N.  C,  444;  Walker  ex  parte,  107  N. 
C,  340;  Sutton  v.  Edwards,  40  N.  C,  425. 
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Pleading  the  statute. — An  allegation  of  defendant  that  "they  plead 
the  statute  of  limitations  of  ten,  seven,  six  and  three  years,  as  pre- 
scribed in  The  Code,  to  all  of  said  claims,  and  aver  that  they  are  un- 
able to  plead  the  same  more  definitely  to  each  and  all  of  said 
claims/*  is  bad  and  insufficient,  without  amendment.  Turner  v. 
Shuffler,  108  N.  C.  642. 

Cannot  be  pleaded,  when. — A  party  will  not  be  allowed  to  set  up 
the  statute  in  bar  of  a  debt,  where  it  appears  the  delay  in  suing  was 
caused  by  the  promise  of  himself  or  attorney  that  the  matter  would 
be  settled  and  no  advantage  taken  of  the  lapse  of  time.  Barcroft 
\.  Roberts,  92  N.  C.,  363. 

Where,  at  the  term  at  which  the  action  stood  for  trial,  the  heirs 
of  the  dec  en  dent  were,  by  consent  of  the  administrator,  made  par- 
ties to  an  action  Dy  a  creditor  against  him  to  recover  a  debt  alleged 
to  be  due  by  the  decedent  and  such  consent  by  the  administrator  was 
upon  the  condition  that  they  should  not  plead  the  statute  of  limita- 
tion, the}  had  no  right  to  interpose  such  plea  or  any  other,  without 
the  consent  of  tne  court     Byrd  v.  Byrd,  117  N.  C,  523. 

Objection  must  be  taken  by  answer. — See  sec.  138,  ante,  and  cases 
there  cited. 

In  actions  for  usury. — The  statute  (The  Code,  sec.  3836)  barring 
actions  for  the  recovery  of  the  penalty  for  taking  usury,  begins  to 
run  from  the  time  of  the  payment  or  receiving  of  the  usurious  inter- 
est, and  not  from  the  date  of  the  contract  from  which  it  arose. 
Pritchard  v.  Meekins,  98  N.  C,  244. 

The  right  of  an  action  to  recover  for  usurious  interest  paid  ?s 
purely  statutory,  and  the  plaintiff  must  comply  with  the  terms  of 
ihe  statute  as  to  the  time  of  bringing  his  action;  hence,  the  defense 
that  the  usurious  interest  was  paid  and  received  more  than  two 
years  before  action  brought  need  not  to  be  specially  pleaded  as  is 
required  in  case  of  the  plea  of  the  Btatute  of  limitations.  Pritch- 
ird  v.  Meekins,  98  N.  C,  244:  Roberts  v.  Life  Insurance  Company, 
118  N.  C,  429. 

Note. — Under  ch.  69,  Acts  1895,  it  is  now  two  years  after  pay- 
ment in  full  of  indebtedness.     Smith  v.  B.  &  L.  Ass'n,  119  N.  C,  257. 

When  a  new  cause  of  action  is  added  by  amendment. — Where  x 
distinct  cause  of  action  is  allowed  to  be  inserted  in  a  complaint,  by 
amendment,  it  is  tantamount  to  bringing  a  new  action,  and  the 
statute  of  limitation  runs  to  the  time  when  the  amendment  is  al- 
lowed: but  this  rule  does  not  apply  when  the  new  matter  allowed  by 
the  amendment  constitutes  a  part  of  the  original  cause  of  action. 
Ely  v.  Early.  94  N.  C,  1:  Hester  v.  Mullen,  107  N.  C,  724. 

When  to  amend  a  complaint  in  an  action  would  have  the  effect  of 
depriving  the  defendant  of  the  benefit  of  me  plea  of  the  statute  of 
limitations,  which  could  be  used  against  an  original  action,  the 
amendment  will  not  be  allowed.  Giniam  v.  Life  Insurance  Co.,  121 
K  C,  369;  Cogdell  v.  Exum,  69  N.  C,  464. 

Amendment  or  change  of  name  of  a  party. — The  amendment  of  a 
pleading,  by  the  mere  change  of  the  name  of  a  party,  unlike  the  in- 
sertion of  a  new  cause  of  action,  is  not  affected  by  the  statute  of 
limitations.     Bray  v.  Creekmore,  109  N.  C.t  49. 

Begins  to  run- — The  statute  giving  an  action  to  a  surety  who  has 
paid  the  debt  against  a  co-surety,  when  the  principal  shall  be  insol- 
vent or  out  of  the  state,  has  reference  to  the  time  when  action  is 
brought,  and  not  to  the  time  of  payment  by  the' surety.  Leak  v. 
Covington,  99  N.  C,  559. 
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Partners  stand  in  the  relation  of  trustees  for  each  other,  and 
something  must  be  done  to  render  that  relation  adversary,  before 
the  statute  of  limitations  will  begin  to  run.  Rencher  v.  Anderson, 
95  N.  C.,  208. 

When  no  time  is  specified  for  the  payment  of  a  bona  it  is  due  at 
its  execution,  and  the  statute  of  limitations  begins  to  run  at  once. 
Erwin  v.  Brooks,  111  N.  C,  358;  Caldwell  v.  Rodman,  50  N.  C,  139; 
Little  v.  Dunlap,  44  N.  C.,  40. 

The  statute  of  limitations  does  not  begin  to  run  in  favor  of  a  mem- 
ber of  a  partners  nip  who  has  endorsed  the  note  of  an  outside  party 
to  the  firm  until  the  appointment  of  a  receiver  to  collect  the  assets 
or  other  settlement  oi  the  firm's  affairs.  Loan  Association  v.  Fer- 
rell,  114  N.  C,  301;  Faison  v.  Stewart,  112  N.  C,  332. 

The  statute  of  limitations  begins  to  run  against  the  coupons  on  a 
bond  at  the  time  such  coupons  become  due,  regardless  of  when  the 
bond  itself  falls  due.  Threadgill  v.  Commissioners  of  Anson  Coun- 
ty, 116  N.  C. 

The  statute  begins  to  run  as  soon  as  the  plaintiff,  being  then  under 
no  disability,  is  at  liberty  to  sue.     Eller  v.  Church,  121  N.  C,  269. 

While  a  person  may,  under  certain  circumstances,  bring  an  action 
to  enjoin  the  commission  of  an  act  that  threatens  irreparable  in- 
jury, he  cannot  maintain  an  action  for  damages  until  Injury  has 
been  sustained.  The  injury  is  the  cause  of  action,  and  the  statutes 
of  limitation  cannot  begin  to  run  before  the  cause  of  action  accrues. 
Hocutt  v.  R.  R.  Co.,  124  X.  C,  214. 

Against  the  Stat©. — No  statute  of  limitations  runs  against  the 
sovereign  unless  it  is  expressly  so  provided  therein;  hence,  where 
an  Act  authorizing  the  collection  of  arrearages  of  taxes  for  paai 
years  does  not  prescribe  any  limitation,  the  ten  years  statute  of 
limitations  does  not  apply,  and  the  unpaid  taxes  for  any  year  can  be 
recovered.     City  of  Wilmington  v.  Cronly,  122  N.  C,  388.  ' 

Husband  and  wife. — The  fact  that  a  bond  is  made  payable  to  the 
husband  when  it  ought  to  have  been  to  the  wife,  does  not  arrest  the 
running  of  the  statute:,  he  is  her  trustee  and  not  under  disability. 
Ervin  v.  Brooks,  111  N."  C,  358. 

Agent. — Where  the  defendant's  intestate  received  money  from  the 
plaintiff  agreeing  to  manage  and  lend  it  out  for  her  and  return  it 
to  her  with  six  per  cent,  for  his  trouble  as  her  agent,  the  intestate 
was  responsible  for  the  funds,  and  the  statute  of  limitations  would 
not  run  until  after  demand.     Lamb  v.  Ward,  114  N.  C,  256. 

The  defendant  according  to  his  own  admission,  assuming  to  act 
as  plaintiff's  agent  in  the  collection  and  application  of  the  rents, 
cannot  plead  the  statutes  of  limitations  unless  there  was  a  demand 
and  a  refusal,  and  then  only  from  the  time  thereof.  Shuffler  v. 
Turner,  111  N.  C,  297. 

In  equity. — The  enforcement  of  an  equity  will  never  be  denied, 
on  the  ground  of  lapse  of  time,  where  the  party  seeking  it  has  been 
in  continuous  possession  of  the  estate  to  which  the  equity  is  an  in- 
cident. The  court  will  lend  its  aid  in  every  such  case,  except  where, 
liy  laches,  the  party  has  abandoned  his  right  and  acquiesced  in  its 
enjoyment  by  another  in  a  manner  inconsistent  with  his  own  claim. 
Mask  v.  Tiller.  89  N  .C,  423. 

In  causes  of  action,  which  under  the  former  practice  could  have 
been  brought  in  a  court  of  law  or  a  court  of  equity,  the  court  of 
equity  will  be  bound  by  the  statute  of  limitations  as  much  as  the 
court  of  law  would.     University  v.  Bank,  96  N.  C,  280. 

Right  to  follow  the  fundr  though  debt  barred. — Where  property  is 
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conveyed  to  sureties  to  indemnify  them  on  account  of  their  surety- 
ship, the  creditor  may  pursue  the  property  in  their  hands  and  force 
them  to  apply  it  in  satisfaction  of  the  debt,  although  the  personal 
remedy  against  them  is  barred  by  the  statute  of  limitations.  James 
v.  Gaither,  93  N.  C.,  358;  Long  v.  Miller,  93  N.  C,  227. 

Foreclosure  of  mortgage,  though  debt  barred. — Limitations  for 
persona]  actions  do  not  apply  to  remedy  by  foreclosure.  Where 
a  debt,  barred  by  statute,  is  secured  by  a  mortgage  or  any  collateral 
recnrety  which  is  not  barred,  the  mortgagee  may  foreclose  or  en- 
force lien  on  collaterals.  Gapehart  v.  Dettrick,  91  N.  C,  344.  See 
yec.  152.  3  punt. 

The  statute  defeats  the  remedy  but  does  not  discharge  the  debt. 
I  hid. 

Sale  by  mortgagor. — Where  a  mortgage  was  duly  recorded  in  the 
proper  county,  the  fact  that  the  mortgagor,  in  whose  possession  the 
iroperty  remained,  took  it  out  of  the  State  and  sold  it  there,  does 
not  start  the  running  of  the  statute  against  the  mortgagee  or  his 
&ssignee.  Woody  v.  Jones,  113  N.  C,  253;  Hornthal  v.  Burwell,  109 
>.  C.  10. 

Possession  of  a  chattel. — Four  years'  possession  of  a  chattel  does 
not  give  title  in  North  Carolina,  though  it  is  prima  facie  evidence  of 
ownership,  and,  if  adverse  and  long-continued,  may  ripen  into  a 
good  title.  Pate  v.  Hazell,  107  N.  C,  189. 

When  demand  necessary. — A  trustee  or  bailee  does  not  hold  ad- 
versely until  after  a  demand,  and  until  then  the  statute  of  limita- 
tions does  not  begin  to  run.  Earp  v.  Richardson.  78  N.  C,  277; 
Earp  v.  Richardson,  81  N.  C,  5;  Bryant  v.  Peebles,  92  N.  C,  176. 

Legislative  control. — The  legislature  may  extend  or  shorten  the 
time,  provided  in  the  latter  case  a  reasonable  time  is  given  for  the 
commencement  of  the  action.  Strickland  v.  Draughan,  91  N.  C , 
103:  Whitehuret  v.  Dey,  90  N.  C,  542;  Nichols  v.  R.  R.,  120  N.  C,  495. 

The  "reasonable  time"  for  beginning  an  action  on  a  cause,  the 
natatory  limitation  of  which  has  been  shortened  by  the  Legislature, 
U  "the  balance  of  time  unexpired  according  to  the  law  as  it  stood 
when  the  amending  is  passed,  provided  that  it  shall  never  exceed 
the  time  allowed  by  the  ne*  statute."  Culbreth  v.  Downing,  121  N. 
C.  205. 

Legislative  power  to  revive  barred  claims. — Kcmble,  that  the  leg- 
islature has  no  power  to  revive  a  claim  barred  by  the  statute  of 
limitations.     Bevers  v.  Park,  88  N.  C,  456. 

See.  152.     Ten  years.    C.  C.  I\,  sa.  14,  31. 

Within  ten  years—  SUPREME  CT  'J.LZk.Yi. 

(1)  An  action  upon  a  judgment  or  decree  of  any  court  of 
this  state,  or  of  the  United  States,  or  of  any  state  or  terri- 
tory thereof,  from  the  date  of  the  rendition  of  said  judg- 
ment or  decree.  But  no  such  action  shall  be  brought  more 
than  once,  nor  have  the  effect  to  continue  the  lien  of  the 
other  judgment. 

Judgment  lien  lost. — The  lien  of  a  docketed  judgment  is  lost  by 
delaying  for  more  than  ten  years  to  enforce  it  by  execution.  Fox 
t.  Kline.  85  N.  C,  173. 
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And  this  1b  so  notwithstanding  execution  has  issued  within  the 
ton  years.     Pasour  v.  Rhyne,  82  N.  C,  149. 

Where  a  judgment  was  rendered  on  the  20  Oct.  1873,  and  an  action 
was  brougnt  on  the  judgment  on" 20  Oct  1883 ;  1  he  statute  barring  ac- 
tions on  judgments  in  ten  years,  was  no  defence  to  the  action.  Cook 
v.  Moore,  95  N.  C,  1;  corrected  by  S.  C.  100  N.  <J.,  294. 

The  expiration  of  ten  years  after  a  judgment  is  docketed  is  equally 
a  bar  to  an  action  on  such  judgment,  and  to  a  motion  to  revive  it 
being  dormant,  so  that  execution  may  issue  on  it.  Lilly  v.  West, 
97  N.  C,  276. 

Specialties,  when  reduced  to  judgment,  are  merged,  and  the 
statute  barring  judgments  will  then  apply.  Brittain  v.  Dickson. 
104  N.  C,  547. 

The  statute  (Section  440  of  The  Code)  contains  no  provision  ex- 
tending beyond  ten  years  the  lien  of  a  judgment  until  a  motion  to 
revive  it  and  to  issue  execution  thereon  can  be  heard.  Pipkin  v. 
Adams,  114  N.  C,  201. 

A  sale  under  an  execution  more  than  ten  years  after  date  of  dock- 
eting is  valid  if  judgment  was  not  dormant  when  execution  issued. 
The  lien,  however,  relates  only  to  the  levy,  as  the  judgment  lien  is 
gone.     Lytle  v.  Lytle,  94  N.  C,  683. 

Where  a  judgment  was  rendered  for  a  debt  and  also  to  foreclose  a 
mortgage  securing  it,  the  statute  of  limitations  began  to  run  against 
the  money  judgment  from  its  date  and  not  from  date  of  subsequent 
decree  confirming  sale  made  under  the  foreclosure.  McCaskill  v. 
McKinnon,  121  N.  C,  193. 

Where  an  assignee  of  several  judgments  against  the  estate  of  an 
Intestate  received  payment  thereof  from  the  administrator  in  Au- 
gust, 1881,  and  covenanted,  in  the  receipt,  to  refund  so  much  as 
might  be  in  excess  of  his  pro  rata  share  if  it  should  "turn  out"  that 
there  were  debts  of  superior  dignity  or  lien,  or  that  he  had  received 
more  than  he  was  entitled  to  receive;  and  it  appeared  on  the  trial 
of  an  action  on  such  covenant  that  the  administrator  suffered  judg- 
ment to  be  taken  against  him  in  1894  on  a  justice's  judgment  ren- 
dered against  a  former  administrator  of  intestate  in  October,  1878; 
Held,  (1)  that  the  cause  of  action  on  the  covenant  arising  out  of  the 
judgment  rendered  in  1878  accrued  as  soon  as  the  administrator 
could  reasonably  have  known  of  the  existence  of  the  judgment,  that 
Is,  at  the  date  of  the  receipt  containing  the  covenant  to  refund;  (2) 
that  the  action  was  barred  by  the  statute  of  limitations  and  (3)  that 
the  cause  of  action  on  the  covenant  arising  out  of  the  1878  judgment 
was  not  revived  by  act  of  the  administrator  in  voluntarily  allowing 
judgment  to  be  entered  against  him  in  1894  in  an  action  brought 
on  such  judgment  after  the  latter  had  been  barred  by  the  statute 
of  limitations.    Eller  v.  Church,  121  N.  C,  270. 

Sale  under  execution  valid. — A  sale  of  land  under  execution,  is- 
sued more  than  ten  years  after  the  docketing  of  the  judgment,  la  Ir- 
regular and  if  the  judgment  was  dormant  the  purchaser  at  such  sale 
with  notice  obtains  no  title.  Pasour  v.  Rhyne,  82  N.  C,  149;  Lyon  v. 
Russ,  84  N.  C,  588. 

But  if  the  judgment  is  not  dormant,  sale  under  an  execution  is- 
sued more  than  ten  years  after  docketing  judgment  carries  such  in- 
terest as  is  acquired  by  levy  of  execution.  Spicer  v.  Gamblll,  93  N. 
C,  378:  Lytle  v.  Lytle,  94  N.  C,  6;  Bernhardt  v.  Brown,  122  N.  C,  587. 

Sale  of  personal  property  valid. — An  execution  may  be  issued  af- 
ter the  lapse  of  ten  years  from  the  docketing  of  the  judgment 
(where  it  has  been  duly  kept  alive),  and  a  levy  and  sale  of  personal 
property  under  it  is  valid.  Williams  v.  Mullis,  87  N.  C,  159.  See 
Sec.  441,  post. 
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Leave  to  sue. — When  leave  is  obtained  of  the  judge  to  bring  ac- 
tion on  a  judgment,  or  if  leave  is  refused,  his  decision,  whether 
"good  cause"  is  shown,  is  conclusive.  Warren  v.  Warren,  84  N.  C, 
5x4;  Kendall  v.  Briley,  86  N.  C,  56. 

A  party  can  have  execution  on  his  judgment,  and  at  the  same  time 
prosecute  an  action  on  it  by  leave  of  the  court.  McDonald  v.  Dick- 
son, 85  N.  C,  248. 

Leave  to  brine  suit  upon  a  judgment  is  not  now  necessary.  C. 
C.  P.  14,  is  not  Drought  forward  in  the  Code.  Dunlap  v.  Hendley, 
92  N.  C,  H5. 

Bar  to  motion  to  issue  execution. — The  lapse  of  ten  years  is  a  com- 
plete bar,  when  pleaded,  to  a  motion  for  leave  to  issue  execution  on 
a  judgment     McDonald  v.  Dickson,  85  N.  C,  248. 

But  if  executions  have  been  issued  regularly  every  three  years,  an 
execution  issued  after  the  ten  years  would  be  valid.  Williams  v. 
Mullis,  87  N.  C,  159;  Berry  v.  Corpening,  90  N.  C,  395;  Pipkin  v. 
Adams.  114  N.  C,  202;  McCaskill  v.  McKinnon,  121  N.  C,  190. 

The  statute  of  limitations  may  be  set  up  as  a  defence  by  an  admin- 
istrator to  a  motion  for  leave  to  issue  execution  after  ten  years  from 
the  date  of  docketing  judgment  against  his  intestate,  althougn 
executions  have  been  regularly  issued  within  each  successive  period 
of  three  years.  Berry  v.  Corpening,  90  N.  C,  395. 

Judgment  as  counterclaim  or  set-off. — This  section  does  not  pre- 
vent using  a  judgment  as  a  counterclaim  or  set-off.  McGlenahan 
v.  Gotten,  83  N.  C,  332. 

Presumption  of  payment. — A  judgment  rendered  before,  but  dock- 
eted after,  the  adoption  of  the  G.  C.  P.,  is  subject  only  to  a  presump- 
tion of  satisfaction.    Johnston  v.  Jones,  87  N.  C,  393. 

Judgment  on  a  cause  of  action  arising  prior  to  C.  C.  P. — A  judg- 
ment rendered  in  1870  on  a  debt  contracted  prior  to  1868  is  subject 
to  the  provisions  of  this  chapter,  whenever  such  judgment  becomes 
itself  aivm  litis.     McDonald  v.  Dickson,  85  N.  C,  248. 

A  judgment  quart  do,  unlike  a  final  judgment,  is  not  a  new  cause  ->f 
action.    Gaither  v.  Sain,  91  N.  C,  304. 

The  statute  which  bars  actions  upon  judgments  after  the  lapse  of 
ten  years  from  the  date  thereof,  does  not  apply  to  actions  commenc- 
ed before  August,  1868,  or  where  the  right  of  action  accrued  before 
that  date.    Gaither  v.  Sain,  91  N.  C,  304. 

Judgment  against  a  corporation. — A  judgment  against  a  corpora- 
tion is  not  barred  in  three  years  after  the  corporation  has  ceased 
to  do  its  regular  business,  if  its  charter  has  not  expired.  Heggie  v. 
a  ft  L.  Ass'n,  107  N.  C,  581. 

Foreign  judgment. — This  section  applies  to  a  judgment  taken  In 
another  State.     Miller  v.  Leach,  95  N.  C,  229. 

Merger. — The  statutes  of  limitations  for  the  protection  of  estates 
of  deceased  persons  from  judgments  rendered  against  the  personal 
representatives  begin  to  run  from  the  date  of  the  judgment,  irre- 
spective of  the  time  of  the  accruing  of  the  original  cause  of  action, 
such  cause  of  action  being  merged  in  the  judgment.  Smith  v. 
Brown,  99  N.  C,  377. 

Where  the  action  is  brought  for  a  breach  of  an  administration 
bond,  the  cause  of  action  is  the  original  debt,  and  not  a  judgment 
theretofore  taken  fixing  the  administrator  with  assets.  Wilson  v. 
Pearson,  102  N.  C,  290. 

The  failure  of  an  administrator  to  fully  administer  the  assets 
that  come,  or  ought  to  come,  into  his  hands,  constitutes  a  breach 
of  his  official  bond,  which  can  be  cured  only  by  actual  payment  — 
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end  the  cause  of  action  on  the  bond  is  not  merged  in  a  Judgment 
obtained  against  the  administrator  for  a  debt  due  the  plain titf 
Wilson  v.  Pearson,  102  N.  C,  290. 

Effect  of  partial  payment. — A  partial  payment  voluntarily  madi 
en  a  judgment  within  ten  years  preceding  a  motion  for  leave  to  Uj 
sue  execution  thereon,  does  not  remove  the  statutory  bar.  McDow 
aid  v.  Dickson,  87  N.  C,  404;  Hughes  v.  Boone,  114  N.  C,  54;  Mo 
Caskill  v.  McKinnon,  121  N.  C,  190. 

As  to  homesteads. — The  statute  of  1869-70,  suspending  the  stat- 
ute of  limitations  till  the  falling  in  of  the  reversionary  estate  in 
the  land  embraced  by  the  homestead,  only  applies  where  the  home- 
stead has  been  actually  allotted,  and  only  to  judgments  docketed  in 
the  county  where  the  homestead  is  situate.  McDonald  v.  Dicksoa, 
8F  N.  C,  248:  Cotton  v.  McClenahan,  85  N.  C,  254. 

Where  a  homestead  was  allotted  to  a  judgment  debtor  on  judg- 
ments docketed  in  1873-1875,  the  lien  of  the  judgments  was  not 
barred  by  the  lapse  of  time  in  1891.  Leach  v.  Johnson,  114  N. 
C,  87. 

Justices'  judgments. — A  justice's  judgment  docketed  in  the  super- 
ior court  becomes  a  judgment  of  that  court,  so  far  as  enforcing  its 
lien  is  concerned.  Such  lien  is  in  force  for  ten  years,  and  execution 
will  issue  to  enforce  it.  Broyles  v.  Young,  81  N.  C,  315:  Cannon  ▼ 
Parker,  81  N.  (J.,  320;  Adams  v.  Guy,  106  N.  C,  275;  Mcllhenny  7. 
Trust  Co.,  108  N.  C;  Dysart  v.  Brandreth,  118  N.  C,  968;  Patterson 
v.  Walton,  119  N.  C.,  500. 

But  an  action  on  such  judgment  would  be  barred  by  the  lapse  of 
seven  years.  Daniel  v.  Laughlln,  87  N.  C,  433;  Broyles  v.  Young, 
81  N.  C,  315. 

(2)  An  action  upon  a  sealed  instrument  against  the  prin- 
cipal thereto. 

Interest. — The  interest  on  such  instrument  is  not  barred  until  the 
principal  is,  though  it  is  agreed  "to  be  paid  annually."  Knight  v. 
Praswell,  70  N.  C ,  709. 

Sureties. — It  is  competent  to  show  by  parol  evidence  that  a  joint 
obligor  to  a  sealed  instrument  is  in  fact  a  surety,  and  that  the  obligee 
was  aware  of  it  at  the  time  he  accepted  the  instrument  Wel- 
fare v.  Thompson.  83  N.  C,  276. 

Where  the  defendant  sets  up  that  he  is  a  surety  and  the  suretyship 
does  not  appear  from  the  instrument  signed  by  him,  he  must  prove 
that  the  creditor  had  knowledge  of  the  suretyship.  Goodman  v. 
Litaker,  84  N.  C,  8;  Torrence  v.  Alexander,  85  N.  C,  143. 

Three  years  is  a  bar  to  an  action  against  a  surety  although  the 
note  be  under  seal.    Joyner  v.  Massey,  97  N.  C,  148. 

The  lapse  of  three  years  between  the  maturity  of,  or  last  payment 
on,  a  sealed  note,  and  the  commencement  of  a  suit  thereon,  is  a  bar 
to  the  action  as  against  the  surety  thereto.  Redmond  v.  Pippen, 
113  N.  C,  90;  Coffey  v.  Reinhart,  114  N.  C,  509. 

Parol  evidence  is  admissible  to  show  that  one  apparently  a  princi- 
pal on  a  note  or  bond  is,  in  fact,  a  surety.  Lockhart  v.  Ballard,  113 
N.  C,  292;  Southerland  v.  Fremont,  107  N.  C,  565;  Coffey  v.  Rein- 
hart,  114  N.  C,  509. 

If  the  purchaser  of  a  bond  before  maturity,  for  value  and  without 
r.otice,  subsequently  receives  notice  that  a  party  thereto  is  a  surety, 
end  delays  action  for  three  years  after  maturity,  the  surety  will  be 
protected  by  the  three-years  statute  of  limitations.  Coffey  v.  Rein- 
hart,  114  N.  C,  509 
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If  the  suretyship  is  known  to  the  original  payee,  and  the  note  be 
assigned  after  maturity,  the  surety  will  be  protected  by  the  lapse 
of  three  veara  after  maturity,  although  the  assignee  takes  without 
notice;  otherwise  if  the  note  be  assigned  before  maturity  to  one 
without  notice.  Coffey  v.  Reinhart,  114  N.  C,  509;  Capell  v.  Long, 
84  N.  C,  17;  Lewis  v.  Long,  102  N.  C.,  206. 

Guaranty — An  action  upon  a  guaranty  under  seal  is  not  barred 
mtil  ten  years  after  the  cause  of  action  accrues.  Coleman  v.  Fuller, 
:&5  N.  C,  328. 

Does  not  apply  to  bonds  executed  prior  to  C.  C.  P. — The  statute 
of  limitations  has  no  application  to  bonds  due  before  the  adoption 
A  the  C.  C.  P.     Crawford  v.  McLellan,  87  N.  C.,  169. 

Partial  payment. — Payment  on  a  bond  within  ten  years  after  ma- 
turity by  the  assignee  in  bankruptcy  of  one  of  the  obligors  repels 
the  presumption  arising  from  the  lapse  of  time.  Belo  v.  Spach,  85 
X.  C.  122. 

(3)  An  action  for  the  foreclosure  of  a  mortgage,  or  deed 
in  trust  for  creditors  with  a  power  of  sale,  of  real  property, 
where  the  mortgagor  or  grantor  has  been  in  possession  of 
the  property,  within  ten  years  after  the  forfeiture  of  the 
mortgage,  or  after  the  power  of  sale  became  absolute,  or 
within  ten  years  after  the  last  payment  on  the  dame. 

Purchaser  from  mortgagor. — A  conveyance  from  the  mortgagor,  the 
mortgage  being  registered,  is  not  colorable  title,  and  seven  years, 
therefore,  will  not  bar  the  mortgagee.  Ten  years,  as  above  speci- 
fied, must  elapse.     Parker  v.  Banks,  79  N.  C,  480. 

Effect  of  partial  payment. — Payment  on  a  bond  secured  by  mort- 
gage before  it  goes  out  of  date,  and  within  ten  years  before  suit 
brought,  will  prevent  the  bar  of  the  statute  of  limitations,  and  a  pur- 
chaser of  the  land  at  a  mortgage  sale  will  not  be  barred.  Williams 
v.  Kerr,  113  N.  C,  306;  Ely  v.  Bush,  89  N.  C,  358. 

Death  of  mortgagor. — An  action  to  foreclose  a  mortgage,  where  no 
part  of  the  mortgage  debt  has  been  paid  and  the  mortgagor  remains 
in  possession,  is  barred  in  ten  years  from  the  forfeiture,  and  the 
same  rule  applies  where  the  mortgagor  died  before  the  time  expired 
said  the  action  is  brought  against  his  heirs.  Fraser  v.  Bean,  96  N. 
C  327. 

Debt  not  necessarily  barred,  if  mortgage  is. — The  provisions  of 
this  section  only  bar  an  action  to  foreclose  the  mortgage,  and  does 
oot  bar  an  action  to  recover  the  debt  secured  by  the  motgage. 
Fraser  v.  Bean,  96  N.  C,  327. 

Quaere. — Where  the  heir  successfully  pleads  the  statute  of  limi- 
tations to  an  action  brought  to  foreclose  a  mortgage  executed  by 
his  ancestor,  but  a  judgment  for  the  debt  is  obtained  against  the 
administrator:  Quaere,  what  will  be  the  result  of  a  proceeding  by  the 
administrator  to  sell  the  land  to  make  assets  to  pay  the  judgment? 
Fraser  v.  Bean,  96  N.  C,  327. 

Mortgage  not  necessarily  barred  when  action  on  debt  Is. — Al- 
though an  action  upon  the  debt  secured  by  a  mortgage  may  be 
barred  by  the  lapse  of  time,  the  remedy  appertaining  to  the  security 
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may  be  enforced.  Capehart  v.  Dettrick,  91  N.  C,  344;  Long  v. 
Miller,  93  N.  C.,  227;  Arrington  v.  Rowland,  97  N.  C,  127;  Overman 
v.  Jackson,  104  N.  C,  4;  Jenkins  v.  Williamson,  113  N.  C,  532;  Tay- 
lor v.  Hunt,  118  N.  C,  168;  Hedrick  v.  Byerly,  119  N.  C.,  420. 

Subsequent  mortgagee  or  purchaser  of  equity. — A  subsequent 
mortgagee,  or  purchaser  of  the  equity  of  redemption,  can  avail  him- 
self of  the  protection  of  the  statute  of  limitations  against  a  prior 
mortgagee,  although  the  mortgagor  Is  a  party  to  the  action  and  re- 
fuses to  plead  the  statute.     Hill  v.  Hilliard,  103  N.  C,  34. 

Acknowledgment  of  mortgagor. — After  the  rights  of  the  first  mort- 
gagee are  barred  by  the  statute,  no  act  or  acknowledgment  on  the 
part  of  the  mortgagor  can  revive  the  mortgage  as  to  subsequent 
mortgagees  of  purchasers.     Hill  v.  Hilliard,  103  N.  C,  34. 

Statute  begins  to  run  against  mortgage. — Where  the  mortgagor  of 
property  is  left  in  possession,  he  or  his  vendee  holds  it  for  the  mort- 
gagee, and  his  possession  does  not  become  adverse  so  as  to  set  the 
statute  of  limitations  in  motion  until  condition  broken.  Woody  ?. 
Jones,  113  N.  C,  253. 

Where  the  defendant  purchased  the  land  from  the  mortgagor 
within  less  than  a  year  before  the  mortgagee  brought  suit  to  fore- 
close the  mortgage,  if  the  defendant  bought  the  land  with  actual 
knowledge  of  the  mortgage,  agreeing  to  assume  the  debt,  he  would 
be  in  possession  under  the  mortgage,  and  he  would  not  have  had 
possession  long  enough  to  make  his  title  good  against  the  mort- 
gagee, even  if  his  possession  was  adverse  and  without  notice  Wil- 
liams v.  Kerr,  113  N.  C,  306. 

The  statute  of  limitations  on  a  mortgage  begins  to  run  from  the 
maturity,  and  not  from  the  date,  of  the  notes  which  it  secures. 
Triplett  v.  Foster,  115  N.  C,  335. 

(4)  An  action  for  the  redemption  of  a  mortgage,  where 
the  mortgagee  has  been  in  possession,  or  for  a  residuary 
interest  under  a  deed  of  trust  for  creditors,  where  the  trus- 
tee or  those  holding  under  him  shall  have  been  in  posses- 
sion ;  within  ten  years  after  the  right  of  action  accrued. 

Presumption  of  release  or  reconveyance. — A  mortgagee's  actual 
possession  of  the  land  for  ten  years  after  default  raises  a  presump- 
tion of  a  release  of  the  equity  of  redemption,  and  a  similar  posses- 
sion of  ten  years  by  the  mortgagor  will  raise  a  presumption  of  a  re- 
conveyance.    Edwards  v.  Tipton,  85  N.  C,  479. 

Action  for  reconveyance  or  redemption. — Where  the  answer  ad- 
mits that  a  deed  for  land,  absolute  upon  its  face,  had  been  made, 
as  charged  in  the  complaint,  upon  a  parol  trust  that  it  should  be  a 
security  for  the  payment  of  money,  and  the  plaintiff  has  all  the 
while  been  in  possession,  the  lapse  of  ten  years  will  not  bar  an  ac- 
tion for  reconveyance  upon  a  tender  of  the  money.  Price  v.  Gas- 
Kins,  62  N.  C,  224. 

Where  a  mortgagee  takes  adverse  possession  of,  and  rents  out  the 
mortgaged  land,  the  payment  of  rent  to  him  by  his  tenants  on  the 
land  does  not  affect  the  running  of  the  statute  of  limitations  against 
the  mortgagor's  right  to  sue  for  redemption.  Frederick  v.  Williams, 
103  N.  C,  189. 

When  mortgage  has  been  overpaid. — Where  the  mortgage  has 
been  overpaid  and  the  mortgagor  sues  to  recover  the  overpayment, 
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and  the  mortgagee  pleads  the  statute  of  limitations,  the  defence  is 
applicable  only  to  the  excess  of  payments  over  the  mortgage  debt. 
Smith  v.  Smith,  123  N.  C.,  229. 

Where  neither  mortgagor  nor  mortgagee  it  in  possession. — The 
mere  lapse  of  time,  unaccompanied  by  any  possession,  neither  ob- 
structs the  right  to  redeem  nor  the  right  to  foreclose  a  mortgage. 
Tkerrfore,  where  a  mortgage  was  made  in  1856  to  secure  a  debt  fall- 
ing due  in  1858,  and  no  payment  was  made  on  the  debt  after  ma- 
turity, an  action  to  redeem  commenced  in  1883  is  not  barred  by 
chapter  65,  Rev.  Code,  it  being  shown  that  neither  mortgagor  nor 
mortgagee  had  been  in  possession  of  the  land,  and  the  same  rule  ap- 
plies under  this  section.     Simmons  v.  Ballard,  102  N.  C,  105. 

Under  Revised  Code. — The  statute  (Rev.  Code,  ch.  65,  sec.  19j 
providing  that  "the  presumption  of  payment  or  abandonment  of  the 
right  of  redemption  of  mortgages  and  other  equitable  interests 
shall  arise  within  ten  years  after  forfeiture/'  etc.,  contains  no  sav- 
ing clause  in  favor  of  persons  under  disabilities. 

See,  1&3*    Seven  years*    C.  C.  P.,  s.  32. 

Within  seven  years — 

(1)  An  action  on  a  judgment  rendered  by  a  justice  of  the 
peace,  from  the  date  thereof. 

Docketed  in  the  superior  court. — An  action  on  a  justice's  judg- 
ment is  barred  by  the  lapse  of  seven  years,  and  neither  docketing 
the  same  in  the  superior  court  nor  the  death  of  the  debtor  will  ar- 
rest the  running  of  the  statute.  Daniel  v.  Laughlin,  87  N.  C,  433; 
Broyles  v.  Young,  81  N.  C,  315. 

A  judgment  was  obtained  before  a  justice  of  the  peace  in  1878  on 
a  prior  Judgment,  also  obtained  before  a  justice  of  the  peace;  the 
last  judgment  was  docketed  in  the  superior  court,  and  in  1886  leave 
was  obtained,  after  objection,  to  issue  execution:  Held,  that  the 
le&re  was  properly  granted.    Adams  v.  Guy,  106  N.  C,  275. 

See  Sec  152  (1)  and  cases  cited. 

Dormancy  of  judgment. — A  justice's  judgment  being  dormant,  or 
the  plaintiff's  having  no  right  to  transfer  it  to  the  superior  court 
and  docket  it,  are  insufficient  of  themselves  to  bar  an  action  on  it. 
Bacon  v.  Berry,  85  N.  C,  124. 

Runs  from  judgment  on  rehearing. — A  judgment  rendered  by  a 
Justice  of  the  Peace  is  vacated  by  a  subsequent  judgment  granted 
upon  rehearing  in  the  same  court,  and  the  statute  of  limitations  be- 
gins to  run  from  the  date  of  such  second  judgment.  Salmon  v.  Mc- 
Lean, 116  N.  C,  209. 

Surety  to  the  stay. — One  who  signs  the  stay  of  a  justice's  judgment 
becomes  a  party  to  the  judgment,  and  the  limitation  as  to  such 
Judgment,  and  not  that  applicable  to  the  contract,  applies  to  him. 
Barringer  v.  Allison,  78  N.  C,  97;  Humphreys  v.  Buie,  12  N.  C,  378. 

(2)  By  any  creditor  of  a  deceased  person  against  his 
personal  or  real  representative,  within  seven  years  next  af- 
ter the  qualification  of  the  executor  or  administrator,  and 
his  making  the  advertisement  required  by  law,  for  creditors 

of  the  deceased  to  present  their  claims,  where  no  personal 
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service  of  such  notice  in  writing  is  made  upon  the  creditor; 
and  a  creditor  thus  barred  of  a  recovery  against  the  repre- 
sentative ot  any  principal  debtor  shall  also  be  barred  of  a 
recovery  against  any  surety  to  such  debt. 

Personal  representative  must  prove  lapse  of  time  and  advertise- 
ment.— A  personal  representative  who  pleads  this  section  must 
show  that  the  seven  years  have  expired  next  after  his  qualification, 
before  suit  brought,  and  that  he  has  advertised  according  to  law. 
Cox  v.  Cox,  84  N.  C,  138. 

The  requirement  that  to  avail  himself  of  the  seven  years  statute, 
the  personal  representative  must  show* that  he  has  made  due  ad- 
vertisement, is  confined  to  the  original  administration,  and  does  not 
apply  to  administration  de  bonis  wow.  Smith  v.  Brown,  99  N. 
C  377. 

Personal  representative  having  assets,  must  aver  and  prove, 
what. — Where  the  administrate  r  has  assets  and  he  'relies  upon  the 
statute  of  limitations  (Rev.  Code,  ch.  65,  Sec.  11),  such  plea  must  be 
supported  by  the  averment  and  proof  to  sustain  it,  made  by  the  ad- 
ministrator, that  he  has  paid  the  assets  to  those  entitled  to  have 
them,  and  taken  refunding  bonds,  or,  that  he  has  paid  the  same  to 
the  trustees  of  the  University,  accordingly  as  the  statute  requires, 
to  make  it  effectual.     Little  v.  Duncan,  89  N.  C,  416. 

To  enable  the  personal  representative  of  a  deceased  person  to 
avail  himself  of  the  limitations  provided  in  this  section,  he  must 
allege  in  his  plea,  and  prove  upon  the  trial,  that  he  made  the  adver- 
tisement, or  gave  the  personal  notice  to  the  creditors,  as  prescribed 
in  the  statute.  The  mere  lapse  of  time — seven  years — does  not 
create  the  bar;  it  must  be  coupled  with  the  advertisement,  or  per- 
sonal notice,  and  when  these  have  been  made,  the  statute  will  be- 
gin to  run  from  the  date  of  the  qualification  of  the  executor  or  ad- 
ministrator.    Love  v.  Ingram.  104  N.  C,  600. 

Action  by  creditor. — Suits  against  an  administrator  must  be 
brought  by  creditors  of  the  deceased  within  seven  years  next  after 
qualification  of  the  administrator,  whether  there  be  assets  in  his 
hands  or  not.  While  the  advertisement  for  creditors  to  present 
their  claims  is  an  indispensable  requisite  to  its  operation,  yet  as  to 
the  time  from  which  the  statute  begins  to  run  it  is  incidental.  Law- 
rence v.  Norfieet,  90  N.  C,  533. 

A  creditor  must  bring  his  action  w'thin  seven  years  after  the 
qualification  of  the  personal  representative,  and  the  advertisement 
for  creditors.     Woody  v.  Brooks,  102  N.  C,  334. 

The  prescription  of  seven  years  after  the  qualification  of  the  exe- 
cutor or  administrator  as  the  time  within  which  a  creditor  of  a  de- 
ceased person  shall  bring  his  action,  does  not  put  a  stop  to  the  oper- 
ation of  the  three-years  statute  which  has  begun  to  run;  there- 
fore, where  the  statute  began  to  run  in  favor  of  a  surety  on  23d  of 
March,  1888,  the  surety  died  on  June  6,  1889,  and  his  executrix 
qualified  on  June  8,  1889,  an  action  commenced  on  5th  of  April, 
1892.  was  barred  as  to  such  surety.  Redmond  v.  Plppen,  113  N. 
C,  90. 

Action  by  administrator  of  creditor. — Where  suit  is  brought  by  one 
administrator  against  another  it  must  be  commenced  within  seven 
years  next  after  the  right  of  action  vests  in  the  plaintiff  under  his 
appointment.  L.awrence  v.  Norfieet,  90  N.  C,  533;  Worthy  v.  Mc- 
intosh, 90  N.  C,  536. 
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Action  by  administrator  de  bonis  non. — Where  administration  was 
granted  in  1859  and  the  administrator  died  in  1877  and  suit  on  his 
bond  was  brought  by  the  administrator  tie  bonis  non  in  1879,  directly 
After  his  qualification:  It  teas  hehl,  that  the  action  was  not  barred 
by  the  statute  of  limitation.  Quaere,  whether  in  such  case,  the  pres- 
ent statute  of  limitation  applies,  or  that  in  force  prior  to  1868. 
Grant  v.  Rogers.  94  N.  C,  755. 

Where  administration  was  granted  before  1868. — An  action 
against  an  administratrix,  who  qualified  in  1863,  upon  a  debt  due 
and  owing  by  the  intestate  to  a  creditor  capable  of  bringing  suit, 
is  barred  after  the  lapse  of  seven  years.  McKeithan  v.  McGill,  83 
N.  C.,  517. 

Applies  only  where  right  of  action  has  accrued. — This  section  ap- 
plies to  those  claims  upon  which  the  right  of  action  had  accrued 
at  the  time  of  such  qualification.  As  to  those  upon  which  the  right 
of  action  subsequently  accrues,  the  statute  begins  to  run  from  the 
day  of  such  accrual.  {Syme  v.  Badger,  96  N.  C,  197,  and  Andres  v. 
Powell,  97  N.  C,  155,  distinguished.)  Miller  v.  Shoaf,  110  N. 
C,  319. 

Sale  of  land  for  assets. — This  section  applies  to  actions  against 
a  personal  or  real  representative  instituted  to  compel  the  perform- 
ance of  some  duty  incumbent  on  the  representative,  such  as  the  sale 
of  land  for  assets  and  not  to  actions  Drought  simply  to  ascertain 
the  debt  and  reduce  It  to  judgment.  Redmon  v.  Pippen,  113  N 
C.  90. 

Applies  to  heir  as  well  as  to  personal  representative. — By  the  pro- 
visions of  this  subsection  an  action  is  absolutely  barred  against  both 
the  personal  representative  and  the  heir,  unless  it  is  brought  within 
reven  years  after  the  qualification  of  the  personal  representative 
and  the  advertisement  for  creditors,  and  nothing  will  defeat  its 
operation,  except  the  disabilities  mentioned  in  The  Code,  or  such 
fraud  or  other  matter  of  equitable  nature  as  would  make  it  against 
conscience  to  rely  on  the  statute.  Syme  v.  Badger,  96  N.  C,  197; 
Andres  v.  Powell,  97  N.  C,  155. 

If  an  action  is  brought  by  a  creditor  against  the  personal  repre- 
sentative of  his  deceased  debtor  within  seven  years,  &c,  but  by  de- 
lays in  the  courts  judgment  is  not  obtained  until  after  seven  years, 
the  real  representative  is  not  protected  by  the  statute  of  limita- 
tions when  it  is  sought  to  subject  the  decedent's  lands  to  the  pay- 
ment of  such  debt.  The  decision  in  Syme  v.  Badger,  96  N.  C,  197, 
as  to  the  seven  year  statute  of  limitations  seems  to  have  been 
founded  upon  a  mistaken  line  of  reasoning,  and  having  been  several 
times  doubted  in  former  decisions  is  now  positively  overruled,  as 
is  the  case  also  of  Andres  v.  Powell.  97  N.  C,  155.  The  ruling  in 
Syme  v.  Badger  would  bar  a  cause  of  action  before  the  right  to  sue 
on  it  had  accrued.    Lee  v.  McKoy,  118  N.  C,  519. 

Refunding  bond. — The  administrator,  having  filed  his  final  ac- 
count in  August.  1869.  and  paid  over  the  balance  to  the  distributees 
trithout  taking  refunding  bonds,  would  not  have  been  protected  by 
the  two  years  statute  of  limitation  prescribed  in  the  Revised  Code, 
but  as  this  provision  of  the  Revised  Code  requiring  refunding  bonds 
vas  repealed  in  1868-'69,  and  the  settlement  was  made  after  such 
lepeal  and  before  the  act  of  1870  declaring  the  act  of  1868-69  pros- 
pective only,  but  validating  all  bona  fide  settlements  made  under  its 
r revisions:  Behl.  that,  as  the  plaintiffs  never  presented  their  claims 
tr  sued  for  the  same  until  1889.  they  were  barred  by  the  statute  of 
limitations:  and  they  would  also  have  been  barred  by  the  seven 
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>  ears  statute,  which  does  not  require  refunding  bonds.    Bobbitt  v. 
Jones,  107  N.  C,  658. 

Pleading. — Where  on  a  petition  to  sell  lands  to  make  assets  the 
heir  pleaded  that  "if  there  is  any  indebtedness  outstanding  against 
the  estate  of  plaintiff's  intestate,  the  same  is  barred  by  the  statute 
of  limitations"  (The  Code,  Sec.  153,  par.  2),  "and  the  said  statute  of 
limitations  is  hereby  pleaded  against  the  collection  of  said  claims," 
although  the  plea  is  Indefinite  and  unsatisfactory,  it  was  the  duty 
of  the  court  below  to  have  considered  and  determined  it,  and  a  fail- 
ure to  do  so  Is  error.     Proctor  v.  Proctor,  105  N.  C,  222. 

Does  not  apply. — This  section  does  not  apply  to  an  action  brought 
to  obtain  possession  of  land  bought  for  plaintiff's  mother  with  plain- 
tiff's money  but  conveyed  to  the  former,  the  action  being  brought 
against  the  husband  of  the  grantee  after  her  death.  Probably  Sec 
158  applies.  Norton  v,  McDevit,  122  N.  C,  756;  Ross  v.  Henderson, 
77  N.  C,  170. 

Sec.  154.    Six  years.    C.  C.  P.,  *.  33. 

Within  six  years — 

(1)  An  action  upon  the  official  bond  of  any  public  officer. 

Part  payment. — A  partial  payment  made  by  a  surety  on  an  agree- 
ment with  the  county  commissioners  that  it  would  relieve  him  froj) 
further  liability  will  not  stop  the  running  of  the  statute.  Hewlett 
v.  Schenck,  82  N.  C,  234. 

Statute  runs  from  breach  of  the  bond. — Where  a  sheriff  in  a  claim 
and  delivery  proceedings  returned  the  property  to  the  defendant 
without  taking  the  bond  required  by  law,  it  is  a  breach  of  the 
sheriff's  official  bond,  and  the  statute  of  limitations  begins  to  run 
fom  the  breach  and  not  from  the  termination  of  the  action  for  claim 
end  delivery.     Hughes  v.  Newsom,  86  N.  C,  424. 

An  action  upon  an  official  bond  may  be  brought  within  six  years 
after  a  breach  thereof:  the  statute  does  not  begin  to  run  from  the 
date  of  the  bond,  but  only  from  the  breach.  Com'rs  v.  McRae,  89 
N.  C.  95;  Baker  v.  Monroe,  15  N.  C,  412;  Coomer  v.  Little,  1  N. 
C,  223. 

Failure  to  index  judgment. — This  section  applies  to  an  action  on 
the  bond  of  clerk  of  superior  court  for  failing  to  index  a  judgment 
Shackelford  v.  Stanton,  117  N.  C,  73. 

Unlawful  Sale. — When  a  Sheriff  unlawfully  sells  property  exempt 
from  sale  under  execution,  it  is  a  breach  of  his  bond.  The  statute 
runs  from  the  date  of  the  unlawful  sale,  and  the  action  is  barred  in 
six  years.     Hobbs  v.  Barefoot,  104  N.  C,  224. 

Amercement. — When  an  amercement  has  been  imposed  upon  a 
sheriff  for  a  false  return  made  more  than  six  years  previous, 
an  action  upon  his  official  bond  to  recover  the  penalty  is  barred  by 
the  statute  of  limitations.     Hobbs  v.  Barefoot,  104  N.  C,  224. 

When  demand  necessary. — A  demand  is  necessary  before  bringing 
rn  action  upon  the  bond  of  a  clerk  for  moneys,  payable  to  private  in- 
dividuals, received  by  color  of  his  office,  and  the  statute  of  limita- 
tions will  not  begin  to  run  in  his  favor  until  after  such  demand  is 
made.  If  he  has  converted  the  money,  no  demand  Is  necessary,  and 
the  statute  begins  to  run  in  his  favor  fom  the  time  of  the  conver- 
sion.    Furman  v.  Timberlake,  93  N.  C,  66. 

(2)  An  action  against  any  executor,   administrator,  col- 
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lector,  or  guardian,  on  his  official  bond,  within  six  years 
after  the  auditing  of  his  final  account  by  the  proper  officer, 
and  the  filing  of  such  audited  account  as  required  by  law. 

Final  account. — An  account  filed  by  an  administrator  entitled 
"Annual  Account"  on  its  face,  and  so  styled  by  the  clerk  in  approv- 
ing and  filing  it,  and  recorded  in  the  "Record  of  Accounts,"  and 
not  In  the  record  of  "Final  Settlements/'  and,  moreover,  showing 
a  balance  struck  and  in  the  hands  of  the  administrator  for  the  exi- 
gencies of  the  estate,  and  not  as  due  the  distributees,  is  not  a  "final 
account"  to  which  the  six  years  statute  of  limitation  is  applicable. 
Burgwyn  v.  Daniel,  115  N.  C,  115. 

For  distributive  shares. — An  action  by  the  next  of  kin,  upon  the 
bond  of  the  administrator,  to  recover  distributive  shares,  is  barred 
after  six  years  from  auditing  the  administrator's  account,  and  this 
ooth  as  to  the  principal  and  surety  on  the  bond.  Vaughan  v.  Hines, 
87  N.  C,  445. 

An  action  must  be  brought  against  an  executor  or  administrator 
by  a  creditor,  legatee  or  next  of  kin  of  the  decedent,  within  six  years 
after  the  filing  of  the  final  account,  or  it  will  be  barred  by  the  stat- 
ute.   Andres  v.  Powell,  97  N.  0.,  155. 

Sureties. — Where  the  cause  of  action  is  to  recover  the  balance  ad- 
mitted to  be  due  by  the  final  account,  it  is  barred  as  to  sureties  on 
the  bond  after  six  years  from  auditing  and  filing  such  final  account 
Vaughan  v.  Hines,  87  N.  C,  445;  Kennedy  v.  Cromwell,  108  N.  C,  1. 

An  action  against  the  personal  representative,  on  his  bond,  must 
be  brought  within  six  years  after  the  filing  and  auditing  of  the  final 
account  In  addition  to  the  protection  of  this  section,  the  sureties  on 
lie  bond  are  exonerated  within  three  years,  if  the  action  is  for  a 
breach  of  the  bond.    The  Code,  sec.  155  (6) ;  Woody  v.  Brooks,  102 

N.  C.,  334. 

When  the  statute  begins  to  run. — Until  the  final  accounts  of  ad- 
ministrators and  executors  are  properly  filed,  made  and  audited, 
the  statute  of  limitations  prescribed  in  this  subsection  (2)  will  not 
begin  to  run.    Reaves  v.  Davis,  99  N.  C,  425. 

Defective  plea. — A  plea  of  the  statute  of  limitations  by  a  guar- 
dian to  an  action  by  his  wards  is  defective  if  it  does  not  set  out 
when  the  cause  of  action  accrued  and  when  the  ward  arrived  at  full 
age    Humble  v.  Mebane,  89  N.  C,  410. 

To  re-open  a  settlement. — Where  there  is  no  settlement  with  par- 
ties entitled,  six  years  from  the  auditing  is  the  limitation.  But 
where  there  is  a  settlement  had,  a  proceeding  to  impeach  it  must  be 
begun  in  three  years,  except  where  the  party  is  a  feme  covert  and 
under  disability  to  sue.  Briggs  v.  Smith,  83  N.  C,  306;  Spruill  v. 
Sanderson.  79  N.  C,  466.  Contra,  sec.  158  applies,  and  ten  years  is 
the  limitation.     Woody  v.  Brooks,  102  N.  C,  334. 

(3)  All  action  for  injury  to  any  incorporeal  hereditament. 

Right-of-way. — An  action  for  right-of-way  is  barred  in  six  years. 
Boyden  v.  Achenbach,  79  N.  C.  539. 

Sec.  155.     Three  years.   C.  C.  P.,  *.  34.  1895,  c.  1(>5.  1S89, 
c  269. 

Within  three  years — 

(1)  An  action  upon   a  contract,  obligation   or  liability 
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arising  out  of  a  contract,  express  or  implied,  except  those 
mentioned  in  the  preceding  sections. 

When  statute  begins  to  run. — The  statute  begins  to  run  against 
the  purchaser  of  a  chose  in  action  of  a  bankrupt,  from  the  date  of  the 
adjudication  in  bankrutpcy.   Blackwell  v.  Claywell,  75  N.  C.  213. 

An  action  on  a  call  for  a  balance  of  subscription  to  a  railroad  com* 
pany's  stock  is  barred  by  the  lapse  of  three  years  from  the  date  of 
the  call.     Western  R.  R.  Co.  v.  Avery,  64  N.  C,  491. 

When  A  purchases  a  city  bond  and  neglects  to  call  for  it  for  a  con- 
siderable time,  thr,  statute  runs  against  an  action  to  recover  the 
purchase  money  from  the  date  of  the  purchase,  and  not  from  the 
time  of  delivery.     Austin  v.  Dawson.  75  N.  C,  523. 

An  action  against  a  secret  partnei*  on  account  of  his  firm  is  barred 
by  the  lapse  of  three  years  from  the  last  item  or  the  date  of  the  note 
of  the  firm,  though  his  partnership  was  not  discovered  by  the  plain- 
tiff until  afterwards.   Guano  Co.  v.  Willard,  73  N.  C,  521. 

Where  services  are  rendered  on  an  express  or  an  implied  contract 
that  compensation  will  be  made  by  a  provision  in  the  will,  which  is 
not  done,  an  action  will  lie  on  a  quantum  meruit,  and  the  statute  be- 
gins to  run  from  the  death.     Miller  v.  Lash,  85  N.  C.f  51. 

Where  services  are  rendered  for  a  series  of  years  under  no  defi- 
nite contract  as  to  duration,  mode  of  compensation  or  rate,  the  stat- 
ute begins  to  run  as  the  services  are  rendered,  or,  at  least,  from  the 
end  of  each  year.     Miller  v.  Lash,  85  N.  C,  51. 

Where  the  plaintiff  made  a  payment,  the  defendant  promising 
to  refund  any  excess  over  the  amount  due,  and  upon  reference  a 
balance  was  found  due  the  plaintiff,  the  statute  runs  only  from  the 
finding.     Moore  v   Commissioners,  87  N.  C,  209. 

Trust  or  agency* — On  an  express  trust  or  agency  the  statute  only 
runs  from  a  demand;  but  on  an  implied  or  constructive  trust  or 
agency,  the  statute  runs  as  soon  as  the  property  or  money  is  re- 
ceived.    Robertson  v.  Dunn,  87  N.  C,  191. 

When  an  agency  is  not  otherwise  terminated,  a  demand  and  refu- 
sal to  account  is  necessary  to  put  the  statute  of  limitations  in 
operation.  Application  of  the  statute  to  trusts,  constructive  and 
direct,  discussed.     Patterson  v.  Lilly,  90  N.  C,  82. 

Where  an  agency  is  alleged  and  denied,  the  plaintiff  need  not 
prove  a  demand:  otherwise  when  the  agency  is  admitted  in  the 
answer.  WaddeJl  v.  Swann,  91  N.  C,  108;  King  v.  Foscue,  91  N. 
C,  116. 

A  demand  is  necessary  before  an  action  will  He  or  the  statute 
begin  to  run  when  an  agent  has  collected  money  and  not  paid  it 
over.  When  the  reception  of  the  money  was  unauthorized  and 
wrongful,  the  party  entitled  to  it  can  waive  the  tort  and  sue  for 
money  had  and  received  without  a  demand.  In  this  case  the  statute 
begins  to  run  from  the  receipt  of  the  money  and  bars  the  action  In 
three  years.     Bryant  v.  Peebles,  92  N.  C,  176. 

Where  there  is  an  express  trust,  the  statute  only  begins  to  run 
from  a  demand.     Wright  v.  Cain,  93  N.  C,  296. 

Between  tenants  in  common — The  statute  between  tenants  in  com- 
mon will  run  only  from  demand  and  refusal  in  an  action  against  the 
one  in  possession  for  rents  and  profits  (unless  there  is  an  actual 
ouster).     Jolly  v.  Bryan,  86  N.  C,  457. 

Creditors'  bill. — This  statute  can  be  pleaded  by  one  creditor  of 
the  decedent's  estate  against  the  claims  of  another.  Oates  v.  Lilly, 
84  N.  C,  643  ;  Lockhart  v.  Ballard,  113  N.  C,  293. 
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Where  a  creditor's  bill  was  filed  in  1877,  and  in  1880  a  simple  con- 
tract creditor  offered  to  prove  a  debt  contracted  in  1876,  to  which 
the  statute  of  limitation  was  pleaded;  the  statute  only  ran  to  the 
day  when  the  action  was  brought,  and  the  debt  was  not  barred. 
Dob8on  v.  Simonton,  93  N.  O.,  268. 

Rents. — Where  a  doed,  alleged  to  have  been  executed  under 
duress,  is  cancelled,  the  plaintiff  can  recover  for  rents  extending 
back  not  more  than  three  years  before  the  commencement  of  the 
ection.    Reed  v.  Exum,  84  N.  C,  430. 

Sureties  on  sealed  instruments. — A  surety  to  a  sealed  instrument 
Is  protected  by  the  lapse  of  three  years.  Welfare  v.  Thompson,  83 
N.  C.,  »76. 

Where  the  suretyship  is  known  to  the  original  payee  the  surety 
is  protected  by  the  lapse  of  three  years  (if  the  statute  is  pleaded), 
when  the  bond  is  assigned  after  maturity,  whether  the  assignee  took 
with  or  without  notice.     Capell  v.  Long,  84  N.  C,  17. 

When  the  fact  of  suretyship  does  not  appear  upon  the  face  of  tho 
bond,  the  surety  must  show  that  it  was  known  to  the  creditor,  to 
obtain  the  benefit  of  this  section.  Goodman  v.  Litaker,  84  N.  C,  8; 
Torrence  v.  Alexander,  85  N.  C,  143. 

Where  a  surety  pays  money  for  the  principal  debtor,  in  the  ab 
Fence  of  a  covenant  to  repay,  it  is  a  debt  due  by  simple  contract,  and 
is  barred  in  three  years.    Arrington  v.  Rowland,  97  N.  C,  127. 

The  statute  of  limitations  begins  to  run  against  a  surety  paying 
a  debt  only  from  the  time  of  payment.  Leak  v.  Covington,  99  N.  C, 
559:  Parham  v.  Green,  64  N.  C,  436. 

But  where  a  principal  debtor  executes  a  mortgage  to  his  surety 
to  save  him  harmless  for  any  loss  he  may  sustain  by  reason  of  his 
suretyship,  although  the  amount  Is  unascertained  at  the  time  the 
mortgage  is  given.  It  becomes  a  debt  due  by  covenant,  and  is  not 
barred  by  the  lapse  of  three  years  from  the  time  the  surety  pays  the 
money.  Arrington  v.  Rowland,  97  N.  C,  127. 

Although  two  obligors  appear  on  the  face  of  a  negotiable  bond  to 
be  joint  principals,  yet  if  the  obligee  had  notice  that  one  was  a 
surety,  that  fact  can  be  shown  by  oral  evidence,  as  against  the  obli- 
gee; but  if  the  obligee  endorse  the  bond  before  maturity  to  A,  who 
has  do  notice,  and  he  in  turn  endorses  the  paper  to  B,  after 
maturity,  who  takes  for  value  and  without  notice,  the  fact  that  one 
cf  the  obligors  was  a  surety  can  not  be  shown  as  against  B.  Lewis 
t.  Long,  102  N.  C,  206;  Coffee  v.  Reinhart,  114  N.  C,  509. 

See  Sec.  152  (2)  ante. 

Reopening  settlement  of  guardian. — Where  the  settlement  of  a 
guardian's  account  has  been  sanctioned  by  the  court  and  assented  l> 
by  the  ward,  an  action  to  re-open  the  same,  in  the  absence  of  fraud, 
must  be  brought  within  three  years  after  the  ward's  majority. 
Tlmberlake  v.  Green.  84  N.  C,  658. 

Re-opening  settlement  of  administrator. — An  action  to  re-open  an 
administration  account  and  readjust  a  settlement  made  under  the  de- 
cree of  a  court  of  competent  jurisdiction,  in  the  absence  of  fraud, 
U  barred  within  three  years.  Slaughter  v.  Cannon,  94  N.  C,  189. 
Contra,  ten  years;  Woody  v.  Brooks,  102  N.  C,  334. 

Against  administrator  for  rents  of  real  estate. — An  action  against 
in  administrator  who  takes  the  rents  and  profits  of  the  realty  is 
properly  brought  within  three  years  after  he.  gave  up  possession 
of  the  land.     ShuflBer  v.  Turner,  111  N.  C,  297. 

Charge  on  land. — An  executor  who  is  also  devisee  of  land  charged 
»!th  sundry  payments  by  qualifying  as  executor  and  taking  pos- 
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session  of  the  land  becomes  at  once  liable  personally  to  an  action 
for  payment  of  such  sums  and  is  protected  by  the  lapse  of  three 
years.  Rice  v.  Rice,  115  N.  C,  43;  Hines  v.  Hines,  95  N.  C,  4S2; 
Aston  v.  Galloway,  38  N.  C,  126. 

Partnership  contract  under  seal* — Where  a  contract,  entered  into 
by  an  individual  and  a  copartnership,  is  reduced  to  writing,  and 
pfgneu  and  sealed  by  the  individual,  and  the  firm  name  is  signed. 
rnd  a  seal  put  after  It  by  a  member  of  the  firm,  the  instrument  Is 
the  con  nant  of  the  individual,  and  the  simple  contract  of  the  firm. 
An  action  on  such  an  Instrument  is  barred  by  the  statute  of  limi- 
tations after  three  years  from  the  time  it  arose,  as  to  the  copartner- 
ship and  the  members  thereof.     Burwell  v.  Linthicum,  100  N.  C,  145, 

Guaranty. — The  contract  of  a  guarantor  is  a  separate  and  distinct 
obligation  from  rhat  of  the  principal  debtor,  and  it  is  immaterial 
that  the  guaranty  is  written  upon  the  same  paper  as  the  original 
obligation.  His  liability  is  not  that  of  a  surety.  Coleman  v.  Ful- 
ler, 105  N.  C,  328. 

\vhere  one  guarantees  the  return  of  or  payment  for  goods  sold 
to  another,  he  is  entitled  to  notice,  within  reasonable  time,  of  the 
default  of  the  latter,  and  a  delay  of  three  years  is  unreasonable  and 
discharges  the  guarantor.     Myer  v.  Reedy,  115  N.  C,  538. 

Members  of  unincorporated  stock  company. — When  a  member  cf 
an  unincorporated  joint  stock  association  (which  is  a  partnership) 
borrows  money  from  the  association,  he  assumes  towards  the  other 
members  or  partners  the  position  of  a  trustee,  and  is  bound  to  ac- 
count with  them  whenever  they  may  call  upon  him  to  do  so,  and 
henco  the  statute  of  limitations  does  not  begin  to  run  in  his  favor 
until  such  demand.  The  fact  that  the  note,  the  evidence  of  the  in- 
debtedness, is  made  payable  to  the  cashier  of  the  association  does 
not  change  the  relations  of  the  parties.  Faison  v.  Stewart,  112  N. 
C,  332. 

Bond  and  notes  executed  prior  to  1868. — A  note  dated  May,  I860, 
is  not  affected  by  this  provision,  being  excepted  by  sec.  136,  ante. 
Knigrit  v.  Braswell,  70  N.  C,  709. 

Heirs  at  law  may  plead  the  statute* — In  a  petition  to  sell  land  for 
assets,  the  heirs  at  law  may  plead  the  statute  as  to  all  claims  not 
reduced  to  judgment  against  the  personal  representative  (Bevers 
v  Park,  88  N.  C.,  456),  but  as  to  them,  the  heir  cannot  plead  the 
statute,  unless  they  were  obtained  by  fraud  or  collusion  with  the 
personal  representative.  Speer  v.  James,  94  N.  C,  417;  Hallibur- 
ton v.  Carson,  100  N.  C,  99;  Proctor  v.  Proctor,  105  N.  C,  222;  Long 
v.  Oxford,  108  N.  C,  280;  Lee  v.  McKoy,  118  N.  C,  518;  Person  v. 
Montgomery,  120  N.  C,  111. 

(2)  An  action  upon  a  liability  created  by  statute,  other 
than  a  penalty  or  forfeiture,  unless  some  other  time  be  men- 
tioned in  the  statute  creating  it. 

Winding  up  corporation. — The  statutory  remedy  provided  for  the 
winding  of  defunct  corporations  is  exclusive  of  all  others,  and  must 
be  pursued  within  three  years.  A  failure  to  proceed  within  that  pe- 
riod ic  a  complete  defence,  not  only  to  the  corporation,  but  to  the 
rtockholders  where  they  are  by  their  charter  made  individually  Ha- 
lle.    VonGlahn  v.  DeRosset,  81  N.  C,  467. 

Failure  to  index  judgment. — This  section  applies  to  action  against 
clerk  of  Superior  Court  sued  individually,  and  not  on  his  bond,  for 
failing  to  index  judgment.     Shackelford  v.  Staton,  117  N.  C,  73. 
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Recovery  of  Invalid  taxes. — An  action  to  recover  illegal  taxes, 
raid  under  protest,  is  barred  in  three  years.  Hatwood  v.  Fayetto- 
rUle.  121  N.  C,  207. 

Action  for  compensation  for  right-of-way. — The  three  years  stat- 
ute of  limitations  (The  Code,  sec.  155,  subdivisions  2  and  3)  is  no 
tar  to  an  action  ry  the  owner  for  compensation  for  land  taken 
by  a  railroad  witnout  condemnation  proceedings,  unless  specially 
provided  in  the  company's  charter.  There  is  no  statute  of  limita- 
tions provided  for  such  proceedings.  Land  v.  Railroad,  107  N.  C, 
«2:  Utley  v.  Railroad,  119  N.  C,  720. 

Note. — The  limitation  of  five  years  is  prescribed  by  ch.  152,  Laws 
1893,  and  ch.  339,  Laws  1897.    Narron  v.  K.  R.,  122  N.  <J.,  800. 

(3)  An  action  for  trespass  upon  real  property. 

Amended  by  adding  the  following  words  :  "And  when 
the  trespass  is  a  continuing  one,  such  action  shall  be 
commenced  within  three  years  from  the  original  trespass, 
and  not  thereafter."     Acts  1895,  ch.  165. 

Note. — As  against  railroads  this  is  5  years.    Acts  1895,  c.  224. 

Continuous  injury. — An  action  for  damages  for  flooding  land  is 
not  barred  by  the  lapse  of  three  years,  if  the  injury  was  continu- 
es.   Spilman  v.  Roanoke  Nav.  Co.,  74  N.  C,  675. 

Prior  to  Acts  1895,  ch.  224.— Prior  to  Acts  1895,  ch.  224,  three 
Tears  was  the  statutory  limitation  to  p.uch  actions  for  recovery  of 
damages  to  crops,  but  an  action  for  permanent  damages  could  only 
hare  beep  defeated  by  showing  twenty  years'  continuous  occupa- 
i'on  v.ith  acquiescence.  Ridley  v.  R.  R.,  124  N.  C,  34;  Parker  v. 
ft.  H,  119  N.  C,  678 

Before  the  act  of  1895  (ch.  224)  a  railroad  could  acquire  the  pre- 
Kiiptive  right  to  pond  water  on  adjacent  lands  only  by  subjecting 
itself  to  an  action  for  the  injury  continuously  for  twenty  years. 
Nichols  v.  Railroad  Company,  120  N.  C,  495. 

Since  the  five  years  statute  1895,  ch.  224. — In  actions  brought  in 
cases  of  this  kind,  since  the  passage  of  said  act,  only  permanent 
c'amapes,  1.  e.,  damages  once  for  all,  can  be  recovered;  and  such  ac- 
tions are  barred  by  the  lapse  of  five  years.  Ridley  v.  Railroad,  124 
N.  C .  34 ;  Terry  v   R.  R.,  125  N.  C. 

When  statute  begins  to  run. — The  statute  of  limitations  begins 
to  ruu  in  actions  for  damages  from  construction  of  railroad,  not  nec- 
essarily from  the  construction  of  the  road,  but  from  the  time  the 
?rst  injury  was  sustained.    Ridley  v.  Railroad,  118  N.  C,  996. 

■ 

Waste. — It  was  error  in  an  action  for  permissive  waste  where 
damages  were  asked  for  the  time  elapsing  from  the  year  1866  to 
1885,  when  the  action  was  brought,  to  instruct  the  jury  that  no 
statute  of  limitations  applied.  The  plaintiff  could  recover  for  three 
rears.    Sherrill  v.  Connor,  107  N.  C,  630. 

(4)  An  action  for  taking,  detaining,  converting  or  injur- 
ing any  goods  or  chattels,  including  action  for  their  specific 
recovery. 

Conversion. — An  action  by  an  executor  to  recover  the  value  of 
personal  property  which  had  been  put  into  the  hands  of  the  husband 
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of  a  distributee  and  converted  by  him,  is  barred  by  the  lapse  of 
three  years.     Currie  v.  McNeill,  83  N.  C,  176. 

Where  an  express  trustee  conveys  the  trust  property,  in  breach  of 
the  trust,  and  his  grantee  continues  to  hold  adversely,  the  statute 
will  run  in  his  favor.     University  v.  Bank,  96  N.  C,  280. 

When  a  trustee  notifies  a  party  for  whom  he  holds  funds  that  he 
disavows  the  trust  and  will  pay  the  fund  over  to  another  party, 
and  does  so,  this  is  a  conversion,  and  the  statute  of  limitation  be- 
gins to  run,  so  that  the  cause  of  action  is  barred  in  three  years. 
Board  Education  v.  Board  Education,  107  N.  C,  366. 

Presumption  as  to  date  of  conversion. — In  the  absence  of  proof 
as  to  the  date  of  the  conversion  of  property,  the  presumption  is 
lhat  it  was  as  of  the  date  of  taking  the  property  into  possession. 
Parker  v.  Harden.  121  N.  C,  57. 

When  the  statute  begins  to  run. — In  an  action  for  tort  committed 
in  1S67,  the  statute  of  limitations  does  not  commence  to  run  till 
January  1,  J.870.     Hawkins  v.  Savage,  75  N.  C,  133. 

The  statute  of  limitations  will  run  in  favor  of  one  who  has  coa- 
verted  chattels  and  applied  them  to  his  own  use,  although  the  true 
owner  may  be  ignorant  of  the  conversion.  University  v.  Bank,  96 
N.  C,  280. 

Where  bonds  belonging  to  a  corporation  were  deposited  by  a 
treasurer  with  the  defendant  as  a  security  for  a  personal  loan, 
which  deposit  was  a  breach  of  trust  but  was  not  known  so  to  be  by 
the  defendant  and  afterwards  a  new  treasurer  of  the  corporation, 
upon  inquiry,  was  told  by  the  defendant  how  it  held  the  bonds,  the 
defendant  at  the  same  time  claiming  a  right  to  hold  them  unt:l 
the  personal  loan  made  to  the  former  treasurer  was  paid:  this 
amounted  to  a  conversion  of  the  bonds,  the  possession  of  the  de- 
fendant was  adverse,  and  the  statute  of  limitations  began  to  run 
from  the  conversation  with  the  new  treasurer.  University  v.  Bank. 
96  N.  C.  280. 

Discontinuance. — Where  the  original  summons  was  not  served, 
and  was  not  for  three  years  followed  by  appropriate  successive  pro- 
cesses, the  suit  cannot  relate  back  to  the  original  process  so  as  to 
avoid  the  bar  of  the  statute  of  limitations,  and  this  is  true,  though 
an  order  was  made  by  the  court  to  issue  alias,  which  was  neglected 
or  disregarded  by  the  clerk.    Etheridge  v.  Woodley,  83  N.  C,  11. 

(5)  An  action  for  criminal  conversation,  or  for  any  other 
injury  to  the  person  or  rights  of  another,  not  arising  on 
contract  and  not  hereinafter  enumerated. 

Quaere. — Does  this  limitation  apply  to  cut  off  evidence  of  ill  treat- 
ment more  than  three  years  passed,  In  actions  for  divorce  a  metiw 
et  thoro?    Smith  v.  Smith,  72  N.  C,  139. 

(6)  An  action  against  the  sureties  of  any  executor,  ad- 
ministrator, collector  or  guardian,  on  the  official  bond  of 
their  principal,  within  three  years  after  the  breach  thereof 
complained  of. 

Closed  trust  or  guardian's  settlement. — An  action  on  a  closed 
trust,  or  to  re-open  an  account  and  settlement  with  a  guardian  under 
order  of  a  court,  and  approved  by  it,  must  be  brought  within  three 
years.     Spruill  v.  Sanderson,  79  N.  C,  466. 
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Account  not  final  filed. — Where  an  account  not  final  is  filed  by  a 
public  administrator,  the  trust  is  not  ended  and  the  statute  does  not 
Legin  to  run  until  his  resignation  and  the  appointment  of  an  ad- 
ministrator de  hrmis  non  and  the  sureties  on  the  bond  of  the  first  ad- 
ministrator will  be  protected  by  the  lapse  of  three  years  from  the 
taking  out  of  letters  of  administration  de  honi*  non.  Burgwyn  v. 
Daniel.  115  N.  C,  115. 

Guardian. — A  guardian  appointed  in  1841  is  not  himself  protected 
by  lapse  of  time  against  an  action  on  his  bond  for  an  account  of  his 
trust  fund:  but  his  sureties  are  discharged  if  the  ward  does  not 
within  three  years  after  majority  call  upon  the  guardian  for  a  settle- 
ment   Hodges  v.  council,  86  N.  C,  181. 

A  guardian  qualified  in  July,  1876;  his  ward  came  of  age  in  Sep- 
tember following;  the  guardian  died  without  having  settled  his 
trust  or  making  any  of  the  returns  required;  in  1887  the  ward  made 
a  demand  upon,  and  brought  suit  against,  the  sureties  on  the  bond ; 
Held,  that  his  action  was  barred.    Norman  v.  Walker,  101  N.  C,  24. 

Demand  and  refusal. — No  statute  of  limitations  Is  a  bar  to  an  ac- 
tion to  recover  a  balance  admitted  by  a  personal  representative  to 
he  due  legatees  or  distributees  on  his  final  account,  unless  he  can 
show  that  he  has  disposed  of  such  balance  in  some  way  authorized 
ujr  law,  or  unless  three  years  have  elapsed  since  a  demand  and  re- 
fusal to  pay  such  admitted  balance.     Woody  v.  Brooks,  102  N.  C, 
?S4:  modified  by  Kennedy  v.  Cromwell,  108  N.  C,  1. 
-     Whether  a  final  account  is  or  is  not  filed,  if  there  is  a  demand  and 
£  refusal  to  account,  the  action  is  barred  as  to  both  the  principal  and 
"' ■  sureties  on  an  administration  bond  in  three  years,  because  the  de- 
<v   mand  and  refusal  puts  an  end  to  the  trust.     Kennedy  v.  Cromwell, 
£  108  N.  C.  1. 

":  If  a  final  account  is  filed  and  there  is  a  demand  and  refusal,  the 
""  iiireties  are  discharged  in  three  years.  Norman  v.  Walker,  101  N. 
b  C.24. 

O  The  plaintiff  might  have  begun  his  action  against  sureties  on  the 
&j  bond  immediately  after  nis  demand  upon  the  executors  of  the  ad- 
%  mroistrators  and  their  refusal,  and  the  statute  runs  from  that  date, 
g  Gill  v.  Cooper.  Ill  N.  C,  311. 

In  an  action  upon  an  administration  bond  by  the  next  of  kin 
for  an  account  and  settlement  within  three  years  after  a  demand 
H  and  refusal,  the  statute  of  limitations  will  not  avail  as  a  defence  :o 
the  sureties  nor  to  the  personal  representatives  of  deceased  sure- 
ties upon  the  bond.     Stonestreet  v.  Frost,  123  N.  C,  290. 

Breach  of  the  bond. — Where  the  administration  was  granted  and 
trad  filed  in  November,  1870,  and  suit  was  brought  against  adminis- 
trator upon  a  debt  due  from  his  intestate  in  1876,  which  resulted  in 
judgment  for  the  creditor  In  1879,  and  this  not  being  paid,  suit  was 
instituted  on  the  administration  bond  in  June,  1881,  to  recover  the 
amount  due  on  said  judgment:  Held,  that  the  action  was  not  barred 
against  either  the  administrator  or  the  sureties,  there  not  being 
three  years  failure  to  pay  the  judgment.  Reaves  v.  Davis,  99  N. 
£.  425. 

Where  the  cause  of  action  against  an  executor,  administrator  o>: 
puardian  Is  for  a  breach  of  the  bond,  it  is  barred  as  to  the  sureties 
after  three  years  from  the  breach  complained  of.  Kennedy  v.  Crom- 
well, 108  N.  C,  1. 

G.  was  appointed  administrator  of  D.  in  June  and  died  in  August, 
1883.  In  September,  1889,  judgment  was  rendered  upon  an  action 
tegun  in  1884  against  G.'s  executors  establishing  G.'s  liability  as  ad- 
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ministrator,  for  misuse  of  D.'s  estate:  Hela,  an  action  begun  in  Oc- 
tober, 1889,  against  G.'s  sureties  was  barred  by  the  statute  of  limi- 
tations.    Gill  v.  Cooper,  111  N.  C,  311. 

Commented  on. — The  statute  protecting  sureties  remarked  on  by 
Smith,  C.  J.     Humble  v.  Mebane,  89  N.  C,  410. 

irregularity  in  granting  injunction* — Mere  irregularity  in  the 
granting  of  an  injunction  will  not  prevent  the  suspension  of  the 
statute  of  limitations  during  the  pendency  of  the  injunction.  Wal- 
ton v.  Pearson,  85  N.  C,  34. 

Suit  for  distributive  shares. — The  statute  of  limitations  does  not 
run  in  favor  of  administrators  against  an  action  of  next  of  kin  suing 
for  distributive  shares.  Busbee  v.  Surles,  77  N.  C,  62.  Unless  the 
administrator  has  filed  his  account.  Vaughan  v.  Hines,  87  N.  C,  445. 

Under  the  Revised  Code. — Under  the  Revised  Code,  the  delay  of 
a  ward  for  three  years  after  attaining  majority  to  have  a  final  set- 
tlement with  his  guardian,  or  to  bring  suit  for  any  amount  claimed 
to  be  due,  or  a  failure  to  notify  the  sureties  to  a  guardian  bond  of 
the  condition  of  the  estate,  absolved  the  sureties  from  liability.  If 
the  right  of  p.ction  accrued  since  the  adoption  of  the  Code  of  Civil 
Procedure,  it  is  subject  to  the  limitation  therein  provided.  Wil- 
liams v.  McNair,  98  N.  0..  332. 

(7)  An  action  against  bail,  within  three  years  after  judg- 
ment against  the  principal,  but  bail  may  discharge  himself 
by  a  surrender  of  the  principal,  at  any  time  before  final 
judgment  against  the  bail. 

Bail  in  civil  actions. — Proceedings  against  bail,  in  civil  actions, 
are  barred,  unless  commenced  within  three  years  after  judgment 
against  the  principal,  notwithstanding  the  principal  may  have  left 
the  State  in  the  meanwhile.  Navigation  Co.  v.  Williams,  111  N. 
C\,  35. 

(8)  Fees  due  to  any  clerk,  sheriff  or  other  officer,  by  the 
judgment  of  a  court,  within  three  years  from  the  time  of 
the  judgment  rendered,  or  of  the  issuing  of  the  last  execu- 
tion therefor. 

Fees  and  costs. — A  plaintiff  in  a  judgment  on  which  costs  only 
lire  due,  is  not  barred  by  section  155  (8)  from  proper  proceedings  w? 
enforce  his  claim,  the  same  being  in  his  favor  and  not  of  the  officers 
of  the  court     Cowtes  v.  Hall,  113  N.  C,  359. 

(9)  An  action  for  relief,  on  the  ground  of  fraud  or  mis- 
take, the  cause  of  action  shall  not  be  deemed  to  have  ac- 
crued, until  the  discovery  by  the  aggrieved  party  of  the 
facts  constituting  such  fraud  or  mistake. 

See  Sec.  175,  post 

Note. — This  subsection  was  formerly  applicable  only  to  fraud  or 
mistake  "in  cases  which  were  heretofore  solely  cognizable  by  courts 
of  equity/'  but  the  restrictive  words  were  stricken  out  by  ch.  269. 
Acts  1889.     The  words  "or  mistake"  were  added  1879,  ch.  251. 
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Where  cause  of  action  accrued  prior  to  Act  of  1879  amending  this 
fcection. — The  statute  of  limitations  barring  actions  for  relief  on 
the  ground  of  fraud  after  three  years  from  the  discovery  of  facts 
constituting  fraud,  prior  to  the  amendatory  act  of  1879,  ch.  251, 
which  inserted  the  words  "or  mistake/'  does  not  apply  to  a  case 
where  no  fraud,  but  only  a  mistake,  is  alleged.  Mask  v.  Tiller,  89 
N.  C.  423. 

Where  cause  of  action  accrued  prior  to  amendatory  act  of  1889.— 
This  subsection  applies  to  action  solely  cognizable  in  the  courts  of 
equity,  under  the  practice  prior  to  C.  c  P.  It  does  not  apply  to  ac- 
tions of  which  the  courts  of  law  and  equity  had  concurrent  jurisdic- 
tion.   Jaffray  v.  Bear,  303  N.  C,  165. 

The  amendatory  act  of  1889  does  not  apply  to  a  cause  pending 
when  it  was  enacted.    Jattray  v.  Bear,  103  N.  C,  165. 

In  1882  defendant's  intestate  contracted  to  build  a  nouse  for  plain- 
tif's  intestate.  The  house  was  completed,  turned  over  to,  and  ac- 
cepted by,  plaintiff's  Intestate  in  1883.  In  1887  plaintiff  sued  on  the 
contract  to  recover  for  defective  work  done  on  the  house,  contrary 
to  the  terms  of  the  contract,  which  defects  were  not  discovered  until 
1885:  Held,  (1)  that  the  cause  of  action  arose  at  the  time  the  house 
was  completed  and  accepted,  and  was  barred  after  three  years  from 
that  time:  (2)  that  the  action  would  have  been  at  law,  under  the 
former  system  of  practice  and  therefore  did  not  come  within  the 
saving  in  subsection  (9)  of  this  section  (prior  to  amendatory  act  of 
1889).   Burweli-v.  Linthicum,  100  N.  C,  145. 

Where  a  debtor  obtained  a  receipt  in  full  from  bis  creditor,  upon 
Paying  only  twenty-five  per  cent,  of  the  debt,  by  fraudulent  repre- 
sentations, and  the  creditor  sued  for  the  residue  of  his  claim  more 
than  three  years  after  his  cause  of  action  acrcued,  but  within  three 
>eare  atter  discovery  of  the  fraud:  Held,  that  his  action  was  barred 
by  the  statute  of  limitations.  Jaffray  v.  Bear,  103  N.  C.,  165  (prior 
to  the  amendatory  act  of  1889). 

Where  distributees  receipt  the  administrator  in  full  for  their 
shares,  but  afterwards  join  with  the  remaining  distributees  and  an 
administrator  dr  boni*  mom  in  an  action  for  a  settlement  of  the  first 
administration,  the  action  is  barred  by  the  three  years  statute  of 
limitation,  as  to  the  distributees  who  gave  the  receipts — the  statute 
beginning  to  run,  as  to  them,  from  the  date  of  such  receipts.  Cop- 
persmith v.  Wilson,  104  N.  C,  28. 

Amendment  of  1889. — The  amendment  of  1889  applies  to  an  action 
tor  a  false  warranty  on  a  sale  made  before  the  amendment  Alpha 
Mills  v.  Watertown  Steam  Engine  Co.,  116  N.  C,  797. 

From  the  discovery. — An  action  to  secure  the  assets  of  a  deceased 
debtor,  alleging  their  fraudulent  disposition  by  the  executor  and 
others,  is  only  barred  by  the  lapse  of  three  years  from  the  discov- 
«y  thereof  by  the  plaintiff.    Hughes  v.  Whitaker,  84  N.  C,  640. 

Where  there  was  fraud  or  mistake  in  the  terms  of  a  deed,  an  ac- 
tion for  relief  against  it  is  not  barred  till  the  lapse  of  three  years 
t^om  the  discovery  thereof  by  the  plaintiff.  Day  v.  Day,  84  N.  C, 
408. 

In  an  action  to  declare  void  a  deed  obtained  upon  false  representa- 
tions, which  were  a  part  of  the  consideration  for  making  it,  the 
plaintiff  sought  also  damages  for  subsequent  Injury  to  the  land 
contained  therein:  Held,  that  such  action  could  be  maintained,  and 
this,  though  it  was  not  commenced  until  two  years  after  the  discov- 
ery of  the  fraud,  and  after  the  plaintiff  had  accepted  money  in  com- 
pensation for  certain  other  injuries  resulting  at  the  same  time  and 
from  the  same  operations.    Allen  v.  Railroad,  106  N.  C,  515. 
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The  limitation  for  the  commencement  of  actions  prescribed  by 
Section  155  (9)  is  three  years  from  the  discovery  of  the  mistake, 
and  not  from  the  date  of  the  mistake.  Stubbs  v.  Mots,  113  N.  C.,  458. 

The  remedy  by  the  vendor  of  goods  obtained  by  the  fraud  of  the 
purchaser,  first  discovered  after  the  action  on  the  contract  has 
been  barred,  when  sought  by  an  action  for  damages  from  the  fraud 
is  barred  in  three  years  from  its  discovery.  Rouss  v.  Ditmore,  122 
N.  C,  775. 

Date  of  discovery  for  the  Jury- — Where,  in  an  action  brought  to 
correct  a  mutual  mistake  in  a  settlement  of  accounts,  the  defend- 
ant pleaded  the  statute  of  limitations,  and  it  did  not  appear  in  th'j 
complaint  that  the  mistake  was  discovered  more  than  three  years 
before  suit  brought,  the  plaintiff  should  have  been  permitted  to 
prove,  if  he  could,  that  such  discovery  was  within  three  years  be- 
fore the  commencement  of  the  action.  Stubbs  v.  Mots,  113  N.  C 
458. 

Where,  in  an  action  for  false  warranty,  there  is  a  question  as  t«i 
when  plaintiff  first  knew  of  the  fraud,  the  question  as  to  whether 
the  action  is  barred  by  the  statute  of  limitations  as  one  of  fact  for 
the  jury.  Alpha  Mills  v.  Watertown  Steam-Engine  Co.,  116  N.  C,  797. 

From  the  act  complained  of  and  not  from  discovery. — This  section 
does  not  prevent  the  statute  running  in  an  action  for  fraudulent 
conversion  of  personal  property,  from  the  conversion,  and  not  from 
the  discovery.  Blount  v.  Parker,  78  N.  C,  128;  Sprjiill  v.  Sander- 
son, 79  N.  C,  466. 

An  action  to  falsify  a  guardian's  account  and  settlement  on  the 
ground  of  fraud  newly  discovered  is  barrea  by  the  lapse  of  three 
years  from  the  settlement.     Barham  v.  Lomax,  73  N.  C,  76. 

Counterclaim  for  fraud  in  sale  of  land  in  action  for  the  purchase* 
money  not  barred  by  lapse  of  three  years. — A  party  entitled  to  re- 
scind a  contract  for  the  purchase  of  land  on  the  ground  of  fraud 
must  declare  his  intention  as  soon  as  the  fraud  Is  discovered  to 
procure  a  rescission,  but  If  he  should  not  do  so  and  is  sued  after- 
wards for  the  purchase-money  he  will  not  be  barred  by  the  lapse  of 
three  years  from  the  right  to  deduct  from  the  debt  an  amount  suf- 
ficient to  repair  the  consequences  of  such  fraud.  Knight  v.  Hough' 
taling,  85  N.  C,  17. 

Fraud  in  sale  of  goods. — After  an  action  for  goods  sold  and  deliv- 
ered has  been  barred  by  the  statute  of  limitations,  the  discovery 
by  the  plaintiff  that  the  vendee  used  fraud  in  the  purchase  of  the 
goods  will  not  revive  that  cause  of  action,  but  remedy  should  be  by 
action  for  damages  sustained  by  the  fraud.  Rouss  v.  Ditmore,  122 
N.  C,  775. 

To  have  purchasers  declared  trustees. — An  action  by  creditors  of 
a  partnership  to  hold  the  owners  of  the  legal  estate  (who  purchased 
the  interest  of  one  partner)  as  trustees  for  the  payment  of  their 
debts  is  not  barred  by  this  section.  Ross  v.  Henderson,  77  N.  C 
170. 

Mutual  mistake. — Quaere — Does  the  refusal  of  a  party  to  correct 
a  mutual  mistake  in  the  number  of  acres  in  a  tract  of  land  consti- 
tute fraud  within  the  meaning  of  this  section?  Young  v.  Phifer.  72 
N.  C,  529. 

'Where,  in  an  action  to  recover  land,  the  court  allowed  the  plaintiff 
tc  amend,  so  as  to  set  up  a  mutual  mistake  in  a  deed,  the  statute 
only  runs  against  the  relief  demanded  by  the  amended  complaint  \o 
the  time  when  the  action  was  commenced.    Ely  v.  Early,  94  N.  C.  !• 

68 


THREE  YEARS'   LIMITATION.  §  155  (9) 

Mistake. — Since  the  amendatory  act  of  1889  an  action  to  correct 
i  mistake  can  be  brought  in  all  cases  within  three  years  after  the 
discovery,    banning  v.  Commissioners,  106  N.  C,  505. 

Payee  against  drawer. — Wnere  a  drawer  withdraws  a  fund  upon 
which  he  has  drawn  before  the  presentation  of  his  draft  upon  it, 
the  statute  of  limitations  does  not  begin  to  run  against  the  holder  of 
the  draft  until  demand  upon  the  drawer.  Kahnweiler  v.  Anderson, 
78  N.  C.,  133. 

Attorney  and  client. — Where  an  attorney  collects  money  and 
upon  a  demand  refuses  to  pay  it  over,  the  delay  of  the  client  to 
bring  suit  within  three  years  after  such  refusal  bars  him  of  the 
ifght  to  maintain  an  action  therefor.  Egerton  v.  Logan,  81  N.  C, 
372. 

Feme  covert. — While  the  general  rule  is  that  an  action  to  re-ad- 
just a  settlement  made  under  the  jurisdiction  of  a  court  must  be 
made  in  three  years,  there  is  an  exception  where  the  settlement  is 
made  with  a  fetnc  covert.  Briggs  v.  Smith,  83  N.  C,  306. 

Where  right  of  action  accrued  prior  to  C.  C.  P. — The  statute  of 
limitation  has  no  application  to  a  case  of  fraud  where  the  right  of 
action  accrued  prior  to  August,  1868.  Batts  v.  Winstead,  77  N.  C, 
238. 

Note. — Probably  the  following  should  be  added  as  a  new  sub- 
section. 

(10)  No  action  for  the  recovery  of  real  property  sold  for 
the  non-payment  of  taxes  shall  lie  unless  the  same  be 
brought  within  three  years  after  the  sheriffs  deed  is  made 
as  above  provided  :  Provided,  that  where  the  owner  of  such 
real  property  sold  as  aforesaid  at  the  time  of  such  sale  be 
a  minor  or  insane,  or  convict  in  the  penitentiary,  or  under 
any  other  legal  disability,  three  years  after  such  disability 
shall  be  removed  shall  be  allowed  such  person,  his  heirs  or 
legal  representatives  to  bring  action.  Acts  1889,  ch.  218, 
§75.    Acts  1899,  ch.  15,  §71. 

Three  years  a  bar. — Under  the  Revenue  Act,  an  action  for  recov- 
ery of  land  sold  for  taxes  is  barred  by  lapse  of  three  years  after 
inch  sale,  unless  the  owner  be  under  legal  disability.  Lyman  v. 
Hunter,  123  N.  C,  50a. 

Note. — Probably  the  following,  though  not  a  part  of  this  chapter 
should,  as  a  matter  of  convenience,  be  referred  to  here. 

Sec.  155a.    Five  years.    Acts  1893,  ch.  152.    1895,ch.  224. 
1897 9  ch.  339. 

Sec.  1.  No  suit,  action  or  proceeding  shall  be  brought 
or  maintained  against  any  railroad  company  owning  or  op- 
erating a  railroad  in  this  State  for  damages  or  compensa- 
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tion  for  right-of-way  or  use  and  occupancy  of  any  lands  by 
said  company  for  use  of  its  railroad,  unless  such  suit,  action 
or  proceeding  shall  be  commenced  within  five  years  after 
said  lands  shall  have  (been)  entered  upon  for  the  purpose 
of  constructing  said  road,  or  within  two  years  after  said  road 
shall  be  in  operation  :  Provided,  that  any  person  who  would 
be  sooner  barred  by  this  act  shall  not  be  thereby  barred  for 
two  years  from  the  passage  hereof :  Provided,  that  nothing 
in  this  act  shall  affect  the  right  of  action  of  any  one  under 
disability  under  existing  law  within  the  time  limited  in 
this  action  after  the  removal  of  this  disability. 

Sec.  2.  This  act  shall  not  apply  to  or  be  deemed  to  apply 
to  any  action  or  proceeding  pending  at  the  time  of  the  pass- 
age of  this  act,  nor  shall  the  provisions  of  this  act  apply  to 
railroads  chartered  prior  to  January  1,  1868.     Acts  1893, 

ch.  152. 
The  above  act  was  amended  as  follows: 

Chapter  152,  Acts  1893,  is  amended  by  adding  at  the  end 
of  the  first  section  of  said  act  the  following :  "No  suit,  ac- 
tion or  proceeding  shall  be  brought  or  maintained  against 
any  railroad  company  in  this  State  by  any  person  for  dam- 
ages caused  by  the  construction  of  said  road,  or  the  repairs 
thereto,  unless  such  suit,  action  or  proceeding  shall  be  com- 
menced within  five  years  after  the  cause  of  action  occurs, 
and  the  jury  shall  assess  the  entire  amount  of  damages 
which  the  party  aggrieved  is  entitled  to  recover  by  reason 
of  the  trespass  on  his  property."     Acts  1895,  ch.  224. 

Ch.  152,  Acts  1893,  amended  by  striking  out  in  second 
section  thereof  the  words  "nor  shall  the  provisions  of  this 
act  apply  to  Railroads  chartered  prior  to  Jan.  1,  1868." 
Acts  1897,  ch.  339. 

Construed. — Narron  v.  R.  R.,  122  N.  C,  at  p.  861:  Parker  v.  R.  R-, 
119  N.  C„  678;  Nichols  v.  R.  R.,  120  N.  C,  495;  Ridley  v.  R.  R.,  124 
N.  C,  34. 

See  ante.,  sec.  155  (3). 

Does  not  apply. — The  five  years  limitation  as  to  actions  against 
railroads  for  permanent  damages  does  not  apply  to  an  action  begun 
before  its  passage.     Nichols  v.  R.  R.,  120  N.  C.,  486. 
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See.  ISSbm    Two  years, 

(1)  Actions  for  legacies,  etc.,  Code,  §  1512. 

Not  necessary  to  wait  two  years. — It  is  not  necessary  to  wait  for 
the  lapse  of  two  years  next  after  qualification  before  bringing  an 
action  to  compel  an  executor  to  account.  Clements  v.  Rogers,  91  N. 
C  63;  Godwin  v.  Watford,  107  N.  C.,  168. 

Where  an  action  is  brought  within  two  years  after  qualification  of 
the  administrator  by  the  next  of  kin,  to  enforce  account  and  distribu- 
tion of  the  estate,  and  the  defendant  plead  that  he  had  fully  adminis-* 
tered  and  settled  the  estate:  Held,  it  was  not  necessary  to  allege, 
to  maintain  such  action,  that  two  years  had  elapsed  next  after  the 
qualification  of  administrator.  The  administrator  might  consent  to 
account  sooner,  and  if  there  was  no  such  consent,  or  any  reasons 
why  there  should  be  delay,  he  could  set  them  .up  as  defence  to  cue 
action.    Allen  v.  Royster,  107  N.  C,  278. 

(2)  Actions  against  counties,  cities  and  towns,  Code 
§756. 

When  this  act  applies.* — The  two  years  limitation  upon  claims 
against  counties,  cities  and  towns,  ch.  243,  Acts  1874-'75,  Code,  sec. 
756,  also  omitted  here,  is  construed  to  be  a  statute  of  limitation. 
Wharton  v.  Commissioners,  82  N.  C,  11. 

Such  statute  is  not  applicable  to  debts  "already  ascertained  and 
audited."    Wharton  v,  Commissioners,  82  N.  C,  11. 

Debts  which  matured  and  were  sued  on  before  January  1,  1877, 
are  not  governed  by  this  act.     Hawley  v.  Commissioners,  82  N.  C,  22. 

The  statute,  The  Code,  sec.  756,  requires  all  demands  against  mu- 
nicipal corporations,  even  where  they  may  have  once  been  ascer- 
tained and  recognized,  to  be  presented  for  payment  to  the  proper 
officers,  within  two  years  after  maturity,  otherwise  they  will  be 
barred.  Moore  v.  Commissioners,  87  N.  C,  215;  Royster  v.  Commis- 
sioners, 98  N.  C,  148. 

By  order  of  the  county  commissioners  in  February,  1881,  L.,  a  sher- 
iff, executed  and  delivered  a  note  to  one  D.  for  the  value  of  his  ser- 
vices in  building  a  court-house  and  jail.  Payments  were  made  thereon 
by  the  sheriff  and  by  the  chairman  of  commissioners  in  March,  1882, 
and  afterwards  the  sheriff,  under  order  of  the  commissioners  to 
him  ss  such,  paid  off  the  balance  in  full,  but  failed,  as  he  alleged,  to 
have  it  allowed  to  him  in  settlement  with  the  commissioners:  Held, 
that  in  an  action  by  L.  against  the  commissioners  for  such  balance, 
it  must  appear  that  he  presented  his  claim  within  two  years  after 
its  maturity.     Lanning  v.  Commissioners,  106  N.  C,  505. 

(3)  Penalty  for  usury.     The  Code,  §  3836. 

Action  must  be  brought  within  time  limited. — An  action  to  recover 
the  penalty  for  usury  must  be  brought  within  two  years  from  the 
time  the  usury  was  paid.  Rogers  v.  Bank,  108  N.  C,  574 :  Pritchard 
y.  Meekins,  98  N.  C,  244:  Roberts  v.  Ins.  Co.,  118  N.  C,  429. 

Note— Since  ch.  69,  Acts  1895,  the  limitation  is  two  years  "after 
payment  in  full  of  the  indebtedness."  Smith  v.  B.  &  L.  Ass'n.,  119 
N.  C.  257. 

(4)  Purchaser  of  realty  from  the  heir.     The  Code,  §  1442. 

Purchaser  with  notice,  after  two  years. — A  purchaser  from  an 
heir  or  devisee  with  notice,  although  after  two  years,  holds  the  land 
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subject  to  the  claims  of  the  creditors  of  the  devisor  or  ancestor. 
Badger  v.  Daniel,  79  N.  C,  372:  Davis  v.  Perry,  96  N.  C,  260;  Dono- 
ho  v.  Patterson,  70  N.  C,  649:  Renan  v.  Banks,  83  N.  C,  483. 

Purchaser  with  notice  of  one  who  bought  without. — Oi\e  who,  with 
actual  notice  of  the  insolvency  of  an  estate,  purchases  land  from 
one  who,  without  such  notice,  bought  from  a  devisee  after  two  years 
from  the  grant  of  letters,  will  be  protected  by  his  vendor's  want  of 
notice.    Arrington  v.  Arrington,  114  N.  C,  152. 

Purchaser  without  notice,  devisee  holds  purchase  money  for  cred- 
itors.— The  purchaser  of  land  from  an  heir  or  devisee  more  than 
two  years  after  the  issuing  of  letters  testamentary,  etc.,  if  bona 
fide  and  without  notice,  gets  a  good  title  against  the  creditors  of  the 
devisor  or  ancestor,  but  the  devisee  or  heir  holds  the  price  received 
for  the  land  in  lieu  thereof,  and  subject  to  the  claims  of  Buch  cred- 
itors, just  as  the  land  would  have  been  held  if  not  sold.  Bunn  v. 
Todd,  115  N.  C,  138. 

(5)  Right-of-way  of  railroad. 

Limitations  in  Charter. — A  stipulation  in  the  charter  of  a  railroad 
corporation  that  all  claims  for  damages  for  land  taken  by  the  cor- 
poration, must  be  made  within  two  years,  is  a  positive  statute  of 
limitations,  and  bars  all  claims  not  made  within  that  time,  when 
the  parties  are  sui  juris.     Railroad  v.  McCaskill,  94  N.  C,  746. 

Although  the  right-of-way  was  located  by  one  of  the  preceding 
companies  in  1856  on  a  tract  of  land,  and  work  was  done  on  adjacent 
lands,  but  the  road  was  not  finished  more  than  two  years  before  ac- 
tion began  by  the  land-owner  for  damages,  such  owner  was  not 
barred  of  his  remedy  for  compensation,  notwithstanding  he  may 
have  acquired  his  title  since  the  location.  Hendrick  v.  Railroad, 
101  N.  C,  617. 

The  statute  providing  that  it  shall  be  presumed  that  the  land  over 
which  a  railroad  may  be  constructed,  together  with  one  hundred 
feet  on  either  side  thereof,  has  been  granted  by  the  owner,  etc.,  pro- 
vided he  does  not  file  petition  for  damages  in  two  years,  applies, 
though  the  defendant  does  not  show  that  it  endeavored  to  par- 
chase,  and  failed  to  do  so.    Gudger  v.  Railroad,  106  N.  C,  481. 

The  statute  excepts  married  women  and  minors  only  as  to  the 
time  of  filing  petitions  for  damages,  they  being  allowed  two  years  af- 
ter disabilities  removed.  More  than  two  years  having  elapsed,  af- 
ter defendant  went  into  the  possession  of  its  right-of-way,  before  the 
bringing  of  this  action,  all  plaintiffs  not  under  disabilities  are  barred. 
Gudger  v.  itailroad,  106  N.  C,  481.     See,  Sec.  148  (4)  ante. 

Where  the  charter  provides  that,  in  the  absence  of  any  contract, 
the  corporation  acquires  title  to  one  hundred  feet  on  <each  side  of 
the  track,  and  if  no  claim  for  damages  is  brought  in  two  years  from 
the  completion  of  that  part  of  the  road,  it  is  barred:  the  corporation 
has  a  valid  title  to  the  right-of-way  pari  passu  as  its  track  is  com- 
pleted. Railroad  v.  McCaskill,  94  N.  C,  746;  Purifoy  v.  Railroad, 
108  N.  C,  100. 

Taking  deed  for  less  than  one  hundred  feet. — Where  the  charter 
of  a  railroad  provided  that,  in  the  absence  of  any  contract  with  the 
owner,  it  should  be  presumed  that  the  land  over  which  the  road 
runs,  with  a  space  of  one  hundred  feet  on  either  side,  haB  been 
granted  to  the  corporation,  and  the  corporation  took  a  deed  for  less 
than  one  hundred  feet  within  two  years  after  its  completion,  this 
prevented  th4e  limitation  in  the  charter  from  applying,  and  the  cor- 
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poration  got  no  title  to  land  lying  outside  of  the  deed,  but  within 
one  hundred  feet  of  the  track,  by  the  lapse  of  the  two  years.  Dar- 
gan  y.  Railroad,  113  N.  C,  596. 

Limitation  not  less  than  in  other  cases. — Notwithstanding  the 
charter  of  a  railway  company,  incorporated  subsequently  to  the 
enactment  of  the  general  railroad  statute.  (The  Code,  Vol.  I,  ch.  49) 
conferred  upon  it  "the  powers  and  incidents  of  the  North  Carolina 
Railroad  Company,"  it  can  only  acquire  title  to  right-of-way  by  pur- 
chase or  condemnation,  and  the  owner  of  land  upon  which  its  road 
was  constructed,  is  not  barred  of  right  to  compensation  by  any 
statute  of  limitations,  general  or  special,  unless  the  defendant's  pos- 
session has  been  adverse  for  such  length  of  time  as  in  ordinary 
cases,  will  mature  title.    Livermon  v.  Railroad,  109  N.  C,  52. 

Where  there  is  no  limitation  in  charter. — Where  there  is  no  limi- 
tation in  charter,  there  is  no  bar  of  time  for  a  recovery  of  compen- 
sation for  land  taken  by  a  railroad.  Land  v.  R.  R.,  107  N.  C,  72; 
TJtley  v.  R.  R.,  119  N.  C,  720. 

Note. — The  limitation  is  now  five  years.  See  statute  and  decis- 
ions above  cited  under  heading  "Five  Years."    Sec.  155a,  ante. 

Sec.  156*    One  year.     C.  C.  P.,  *.  S3. 

Within  one  year — 

(1)  An  action  against  a  sheriff,  coroner  or  constable,  or 
other  public  officer,  for  a  trespass  under  color  of  his  office; 

(2)  An  action  upon  a  statute  for  a  penalty  or  forfeiture, 
where  the  action  is  given  to  the  state  alone,  or  in  whole  or 
in  part  to  the  party  aggrieved,  or  to  a  common  informer, 
except  where  the  statute  imposing  it  prescribes  a  different 
limitation. 

Clerk  failing  to  pay  over  tax  fees. — An  action  against  a  clerk  of  a 
superior  court,  for  the  penalty  of  five  hundred  dollars  for  failure  to 
pay  over  tax  fees  on  civil  suits  and  fines,  is  barred  by  the  lapse  of 
one  year.    Hewlett  v.  Nutt,  79  N.  C,  263. 

(3)  An  action  for  libel,  assault,  battery  or  false  imprison- 
ment; 

(4)  An  action  against  a  sheriff,  or  other  officer,  for  the 
escape  of  a  prisoner  arrested  or  imprisoned  on  civil  process; 

(5)  [An  action  by  a  creditor  of  any  deceased  person,  on 
whom  personal  notice  in  writing,  to  present  his  claim  to 
the  personal  representative  of  the  deceased,  has  been  served, 
and  who  has  failed  so  to  do,  within  one  year  after  the  ser- 
vice of  such  notice;  and  any  such  creditor,  barred  of  a  re- 
covery against  the  personal  representative  of  a  principal 
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debtor,  by  reason  of  such  default,  shall  also  be  barred  of  a 
recovery  against  the  surety  for  such  debt.] 

This  subsection  (5)  was  repealed  by  96,  Acts  1885  and  the  following 
probably  should  be  substituted  therefor.  Subsections  6  and  7  are 
also  added  for  convenience. 

(5)  Damages  sustained  by  wrongful  death  of  any  person, 
The  Code,  §  1498. 

One  year  runs  from  the  death,  not  from  appointment  of  adminis- 
trator.— An  action  by  an  administrator  to  recover  damages  for  the 
death  of  his  intestate  (under  section  1498  of  The  Code)  must  be 
brought  within  one  year  after  the  death  of  the  intestate.  The  fact 
that  no  administrator  was  appointed  does  not  vary  the  rule,  as  no 
explanation  why  the  action  was  not  brought  within  one  year  can 
avail.  Taylor  v.  Iron  Co.,  94  N.  C,  525;  Best  v.  Kinston,  106.  N.  C, 
205;  Howell  v.  Comm'rs,  121  N.  C,  362;  See  sec.  164,  post. 

Widow. — The  widow,  as  such,  can  not  maintain  this  action. 
Howell  v.  Comm'rs,  121  N.  C,  362. 

(6)  Limitations  upon  right  of  action  in  contracts  of  in- 
surance.    The  Code,  §  3076. 

Stipulation  in  Policy. — A  stipulation  in  a  policy  of  insurance,  that 
the  insured  shall  bring  his  action  for  any  loss  "within  twelve 
months  next  after  the  loss  shall  occur"  is  not  in  contravention  of  the 
general  policy  of  the  statutes  of  limitations,  nor  with  the  special 
statute  of  this  State  (The  Code,  sec.  3076),  which  limits  the  powers 
of  insurance  companies  to  make  such  stipulations  or  conditions  to  a 
"period  less  than  one  year  from  the  time"  of  the  loss.  Muse  v. 
Assurance  Co.,  108  N.  C,  240;  Lowe  v.  Accident  Ass'n,  115  N.  C,  18. 

May  be  waived. — Such  stipulation  is  a  contract,  not  a  statute  of 
limitations  and  may  be  waived.    Dibbrell  v.  Ins.  Co.,  110  N.  C,  193. 

(7)  Application  for  year's  provisions,  The  Code,  §   1428. 

Limitation. — An  application  for  year's  support  made  after  the  ex- 
piration of  twelve  months  from  the  death  of  the  husband  is  barred. 
Cook  v.  Sexton,  79  N.  C,  305. 

Sec.  157.    Sijc  montlus.    C.  C.  P.,  8.  36. 

Within  six  months — 
An  action  for  slander. 

Amendment  to  complaint. — Where  in  an  action  for  slander  a  new 
cause  of  action  is  set  up  by  amendment  which  accrued  in  less  than 
six  months  before  issuing  summons  but  more  than  six  months  be- 
fore the  amendment,  such  cause  of  action  is  barred.  Hester  v.  Mul- 
len, 107  N.  C.f  724. 

But  this  would  not  be  the  case  where  the  amendment  is  merely 
the  correction  of  the  name  of  a  party.  Bray  v.  Creekmore,  109  N. 
C,  49. 

Sec.  157a.    Sixty  Days. 

Claim  in  writing.— In  the  trial  of  an  action  against  a  telegraph 
company  for  damages  for  delay  in  delivering  a  telegram,  it  appeared 

74 


six  months'  limitation.  $  157 

that  the  contract  under  which  the  company  transmitted  it  was  that 
the  company  should  not  be  liable  for  any  claim  not  presented  in 
writing  within  sixty  days  from  the  time  of  filing  the  message  for 
transmission,  and  it  also  appeared  that  no  written  notice  was  given 
of  plaintiff's  claim  within  such  period:  Held,  that  the  plaintiff  can 
not  recover,  b  tier  rill  v.  Tel.  Co.,  109  N.  C,  527:  Lewis  v.  Tel.  Co., 
117  N.  C.f  436;  Cigar  Co.  v.  Exp.  Co..  120  N.  C,  348. 

See.  157b.    Thirty  Days. 

Demand  for  repayment  of  invalid  taxes. — The  provision  in  section 
84.  chapter  137.  Acts  of  1887,  requiring  demand  for  the  repayment 
of  invalid  taxes  to  be  made  within  thirty  days  after  payment  is 
mandatory-  The  demand  must  be  made  within  thirty  days  after 
the  mistake  is  discovered.  R.  R.  v.  Reidsville,  109  N.  C.,  494;  Hat- 
wood  v.  Fayetteville,  121  N.  C,  207  . 

Thirty  days  unreasonable. — A  stipulation  in  a  bill  of  lading  that 
the  common  carrier  shall  not  be  liable  for  damages  unless  demand 
is  made  within  thirty  days  after  date  of  bill  of  lading  is  unreasona- 
ble and  void.  A  stipulation  of  60  days  after  shipper  has  notice  of 
tue  loss  or  damage  would  be  upheld.  Cigar  Co.  v.  Bxp.  Co.,  120  N. 
C  S48;  Watch  Co.  v.  Exp.  Co.,  120  N.  C,  351. 

Bee.  158.    For  other  relief  within  ten  years.    €.  C.  P.,  s.  37. 

An  action  for  relief  not  herein  provided  for  must  be  com- 
menced within  ten  years  after  the  cause  of  action  shall  have 
accrued. 

Guardian. — Stmblc,  a  guardian  is  protected  against  an  action  for 
an  account  of  his  trust  fund  by  the  lapse  of  ten  years,  counted  from 
the  arrival  of  age  of  each  ward.    Hodges  v.  Council,  86  N.  C,  186. 

When  there  is  no  final  account  filed:  tiemble,  that  the  statute  be- 
gins to  run  from  the  arrival  of  the  ward  of  age,  but  whether  in  such 
case  three  years  or  ten  years  bar,  quaere.  Kennedy  v.  Cromwell, 
108  N.  C,  1. 

Action  against  vendee. — In  an  action  to  recover  possession  by  ven- 
dor against  a  vendee  who  enters  under  the  contract,  the  only  statute 
of  limitation  applicable  is  that  of  ten  years  (The  Code,  sec.  158),  and 
it  only  begins  to  run  when  the  possession  of  vendee  becomes  hostile 
by  a  refusal  to  surrender,  after  demand  and  notice.  Overman  v. 
Jackson,  104  N.  C,  4. 

Specific  performance. — Where  a  vendee  who  was  not  bound  in 
writing  to  pay  the  purchase-money,  allowed  thirty  years  to  pass  be- 
fore he  asked  for  specific  performance,  during  all  of  which  time  he 
had  not  tendered  payment,  and  did  not  offer  any  excuse  for  his  long 
delay,  specific  performance  was  refused.  Love  v.  Welch,  97  N.  C, 
200. 

Long  delay,  accompanied  by  act  inconsistent  with  a  purpose  to 
perform  the  contract,  will,  if  not  waived,  bar  the  right  to  a  specific 
performance.  Holden  v.  Purefoy,  108  N.  C,  163;  Palls  v.  Carpenter, 
H  N.  C,  237. 

Right  of  mortgagor  to  avoid  purchase  by  mortgagee. — In  the  ab- 
sence of  ratification,  the  right  of  a  mortgagor  to  avoid  a  sale  under  a 
power  where  the  mortgagee  has  indirectly  become  the  purchaser, 
is  not  barred  by  his  laches  for  a  shorter  period  than  the  statutory 
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limitation  of  ten  years.    Jones  v.  Pullen,  115  N.  C,  465:  Bruner  v. 
Threadgili,  88  N.  C,  361. 

Enforcement  of  charge  on  land  devised. — A  cause  of  action  to 
enforce  a  charge  or  lien  on  land  (here  created  by  will)  is  barred 
by  lapse  of  ten  years.  Rice  v.  Rice,  115  K.  C,  43;  Allen  v.  Allen, 
121  N.  C,  334. 

Probate  of  lost  will. — No  statute  of  limitations  applies  to  the  pro- 
bate of  a  lost  will.     McCormick  v.  Jernigan,  110  N.  C,  406. 

Action  for  distributive  shares  by  administrator. — An  action  by  an 
administrator  for  intestate's  share  of  an  estate  is  governed  as  to 
limitation  by  this  section.     Hunt  v.  Wheeler,  116  N.  C,  422. 

Action  against  administrator,  administration  being  unsettled.— 
When  the  creditors  of  an  estate  promptly  reduced  their  claims  to 
judgments  against  the  administrator,  who  has  still  assets  in  hia 
hands,  and  whose  administration  is  still  unsettled,  the  assets  are 
held  by  him  in  trust  for  the  creditors,  and  the  statute  of  limita- 
tions does  not  run.     Phifer  v.  Berry,  110  N.  C,  463. 

Action  against  administrator  to  recover  sum  due  by  final  account— 
The  administrator  of  A.  filed  an  ex  parte  final  account  in  May,  1875, 
showing  a  balance  due  the  next  of  kin.  The  administrator  died  in 
April.  1883.  In  May,  1883,  the  plaintiff  qualified  as  his  executor,  and 
in  September,  1884,  began  a  proceeding  to  make  real  estate  assets, 
to  which  the  administrator  de  bonis  non  of  A.  became  a  party,  and 
filed  a  complaint  to  recover  the  amount  due  on  said  final  account: 
Held,  that  the  date  when  the  action  of  the  administrator  de  bonis 
non  was  commenced  was  the  date  when  the  summons  issued  in  the 
special  proceeding  to  make  real  estate  assets,  and  that  the  statute  of 
limitations  (The  Code,  sec.  158)  did  not  bar  the  action.  Wyrick  v. 
Wyrick.  106  N.  C,  84. 

Where  an  executor  filed  his  final  account  in  1876,  and  the  dis- 
tributees, who  then  and  until  they  became  of  age,  had  a  guardian, 
did  not  bring  suit  for  an  alleged  balance  due  under  the  testator's 
will  until  1891,  the  action  was  barred  by  the  statute  of  limitations. 
Culp  v.  Lee,  109  N.  C,  676.     Dist.  Cross  v.  Craven,  120  N.  O  .  832. 

The  relation  of  trustee  and  cestui  que  trust  does  not  exist  between 
the  plaintiff  and  defendant,  when  the  latter  has  disavowed  it  by  fil- 
ing his  final  account,  hence  ten  years  is  the  bar.  Nunnery  v. 
Averitt,  111  N.  C,  394. 

Demand  and  refusal  to  pay  amount  due  by  final  account. — When 
a  final  account  is  filed  and  there  is  no  demand  and  refusal:  Quaere, 
whether  the  action  as  to  the  executor,  administrator  or  guardian 
himself  is  barred  in  six  years  or  ten  years.  Kennedy  v.  Cromwell  108 

N.  C,  1. 

Impeachment  of  final  account. — An  administrator  filed  his  final 
account,  er  parte,  before  the  clerk  of  the  superior  court  in  May,  1879, 
which  account  showed  a  balance  In  favor  of  the  administrator.  The 
plaintiff  sued  in  April,  1888,  as  one  of  the  next  of  kin,  to  have  the 
account  restated.  The  defendant  administrator  pleaded  the  six  years 
statute  of  limitation  as  a  bar  to  the  account:  Held,  that  such  statute 
did  not  apply,  and  an  order  for  a  reference  to  state  the  account  was 
proper.    Woody  v.  Brooks,  102  N.  C,  334. 

An  action  to  impeach  the  final  account  of  a  personal  representative 
must  be  brought  within  ten  years  from  the  filing  and  auditing 
thereof.  Woody  v.  Brooks,  102  N.  C,  334;  Nunnery  v.  Averitt,  111 
N.  C,  394. 
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Impeachment  of  judgment  for  fraud. — A  judgment  obtained  by 
fraud  is  not,  strictly  speaking,  the  judgment  of  the  court.  Reason- 
able diligence  and  good  faith  are  required  in  applications  for  relief 
in  such  proceedings.    Grantham  v.  Kennedy,  91  N.  C,  148.  . 

Proceedings  to  declare  or  enforce  a  trust. — An  action  to  enforce 
an  equitable  right  in  the  nature  of  a  resulting  trust,  if  barred  at  all 
by  the  statute  of  limitations  is  only  so  after  the  lapse  of  ten  years. 
Barnes  v.  McOullers,  108  N.  C,  46. 

If  the  action  (to  follow  funds  alleged  to  have  been  fraudulently 
Invested  in  name  of  another)  had  not  been  barred  by  the  provisions 
of  subsections  4  and  9  of  section  155  of  The  Code,  it  would  have 
been  barred  under  the  general  section  158,  and  it  was  not  error  to 
tell  the  jury  that  the  action  was  barred  In  ten  years.  Osborne  v. 
Wilkes,  108  N.  C,  651. 

Whether  this  section  applies  to  an  action  brought  by  the  creditors 
of  a  partnership  to  hold  an  individual  creditor  of  one  of  the  partners 
who  received  partnership  land  in  payment  of  his  debt  liable  as  a 
trustee,  quaere.    Ross  v.  Henderson,  77  N.  C,  170. 

Leave  to  Issue  execution. — The  statute  is  a  complete  bar  to  a  mo- 
tion for  leave  to  issue  execution  on  a  judgment  rendered  more  than 
ten  years  previous.    McDonald  v.  Dickson,  85  N.  C,  248. 

Divorce. — Quaere,  whether  this  section  prescribes  the  limitation 
upon  evidence  of  ill  treatment  in  actions  for  divorce  a  mensa  et  thoro. 
Smith  v.  Smith,  72  N.  C,  139. 

Ejectment. — The  ten  years  statute  of  limitations  (section  158  of 
The  Code),  does  not  apply  to  defendants  in  ejectment  who  claim  the 
land  by  adverse  possession,  where  they  have  recognized  plaintiff's 
claim  and  title  thereto  within  the  time.  Williams  v.  Scott,  122  N. 
C,  546. 

Legacies,  twenty  years  presumption  of  payment.— Where  twenty 
Tears  have  elapsed  between  the  time  when  suit  might  have  been 
instituted  for  the  recovery  of  legacies  and  the  actual  date  of  suit, 
the  law  will,  for  the  sake  of  repose  and  to  discourage  stale  claims, 
raise  a  presumption  that  the  legacies  have  been  paid  or  satisfied, 
or  that  the  claim  therefor  has  been  abandoned.  Cox  v.  Brower,  114 
N.  C,  422. 

The  twenty  years  presumption  of  payment  of  legacies  would  not 
be  rebutted  although  it  should  be  shown  that  the  interval  between 
the  death  of  the  legatee  and  the  appointment  of  an  administrator 
had  been  sufficient  to  reduce  the  period  during  which  there  was  a 
person  to  bring  action  to  less  than  twenty  years.  Cox  v.  Brower, 
114  N.  C,  422. 

Prescription  of  right-of-way  and  of  easement. — The  delay  of  the 
plaintiff  for  a  period  less  than  twenty  years  to  notify  the  company 
of  his  Injuries  from  defendant's  embankment  ponding  water,  could 
not  estop  him  or  give  the  company  a  prescriptive  right  to  maintain 
the  embankment  without  liability  for  damages.  Knight  v.  Railroad, 
111  N.  C.  80;  Emry  v.  Railroad,  102  N.  C,  232. 

The  mere  use  of  a  way  for  twenty*  years  by  persons  generally,  for 
vehicles  or  traveling  on  foot  does  not  constitute  it  a  public  high- 
way, nor,  in  the  absence  of  evidence  of  condemnation  or  actual  ded- 
ication, does  the  fact  that  the  public  have  exerted  control  over  it  for 
any  period  less  than  twenty  years  tend  to  show  that  an  easement 
has  been  acquired  by  user  which  raises  the  presumption  of  a  grant. 
State  v.  Wolf,  112  N.  C.,  889;  Boyden  v.  Achenbach,  79  N.  C„  539. 
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Unreasonable  delay.— Where  trustees  might,  within  a  reasonable 
time,  and  upon  proper  application,  have  had  the  fund  secured  for 
the  purposes  of  the  trust,  but  have  neglected  for  over  twenty 
years  to  enforce  any  remedies  they  may  have  had  in  that  respect, 
they  are  barred  by  the  statute  of  limitations.  Newton  Academy  v. 
Bank,  101  N.  C,  483. 

in  1869  an  administrator,  in  proceedings  pending  in  the  probate 
court,  resigned,  with  the  permission  of  the  court,  and  an  administra- 
tor (if  hotiift  non  was  appointed  and  duly  qualified.  In  1887,  the  next 
of  kin  of  the  intestate  brought  an  action  on  the  bond  of  the  original 
administrator,  alleging  breaches  of  the  bond,  and  for  an  account  and 
settlement:  Held,  that  accepting  the  resignation  of  the  administra- 
tor and  appointing  his  successor,  having  been  done  in  proceedings 
duly  instituted,  and  there  having  been  no  exceptions  filed  or  appeal 
taken,  it  was  too  late  to  disturb  the  judgment  of  the  probate  court 
after  the  lapse  of  nearly  twenty  years.  Tulburt  v.  Hollar,  102  N.  C, 
406. 

Where  the  heirs  and  the  next  of  kin  allowed  six  years  during  the 
life  of  the  administrator  to  elapse,  and  waited  twelve  years  for  an 
administrator  de  bonis  non  to  be  appointed,  and  no  effort  was  mado 
to  procure  a  settlement  of  the  estate,  the  law  will  not  help  them,  ex- 
cept in  cases  prescribed  by  statute.  Brittain  v.  Dickson,  104  N.  C, 
547. 

Where  plaintiff  had  notice  of  the  registration  of  the  mesne  convey- 
ances, and  of  possession  of  defendants  under  them  for  fifteen  years, 
and  all  this  time  and  for  eight  years  after  paying  the  debt  secured 
by  the  deed,  he  failed  to  register  the  defeasance  or  assert  his  claim: 
HrUl,  he  was  guilty  of  gross  negligence,  and  not  entitled  to  the  re- 
lief of  a  court  of  equity.    Waters  v.  Crabtree,  105  N.  C,  394. 

There  is  no  statute  of  limitations  to  an  action  by  citizens  to  test 
the  validity  of  an  election  held  to  ascertain  the  will  of  the  people 
upon  a  subscription  to  a  railroad,  but  it  must  be  brought  within  a 
reasonable  time.    Jones  v.  Com'rs,  107  N.  C,  248. 

No  presumption  of  abandonment. — Where  a  party  having  an  equit- 
able title  to  land,  remains  in  possession,  no  presumption  can  arise 
of  abandonment  of  his  equity.    Thornburg  v.  Mastin,  93  N.  C,  258. 

Where  cause  of  action  accrued  prior  to  C.  C.  P. — Where  the  right 
of  action  of  a  cestui  que  trust  against  a  trustee  accrued  prior  to  the 
adoption  of  the  C.  C.  P.,  the  case  is  governed  by  the  limitation  then 
existing,  and  if  there  was  none,  then  by  the  principles  of  the  court 
of  equity  applicable  to  such  cases.  Gibbett  v.  "Maultsby,  71  N.  C, 
345. 

Where  the  right  of  action  against  an  administration  bond  accrued 
prior  to  C.  C.  P.,  the  statute  of  presumptions  began  to  run  from  the 
time  he  filed  his  account,  and  the  next  of  kin  would  be  barred  by  the 
lapse  of  ten  years.  Hodges  v.  Council,  86  N.  C,  181;  Vaughan  ▼. 
Hines.  87  N.  C,  *45:  Ivey  v.  Cox,  16  N.  C,  58. 

An  action  to  attach  a  parol  trust  to  a  legal  estate  or  convert  a 
deed  absolute  on  its  face  into  a  security  where  the  cause  of  action 
arose  prior  to  the  present  Code  was  not  barred  by  any  statute  of 
limitation  and  the  ten  years  statute  of  presumption  applied.  Sum* 
merlin  v.  Cowles,  101  N.  C,  473. 

flee  cases  cited  under  sec.  151,  ante. 
Sec.  159.    IAmUatiotu*  to  apply  to  fictions  by  tlie  state.    C. 

%/•  P.f   S.  &cf. 

The  limitations  prescribed  in  this  chapter  shall  apply  to 
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civil  actions  brought  in  the  name  of  the  state,  or  for  its 
benefit,  in  the  same  manner  as  to  actions  by  or  for  the 
benefit  of  private  parties. 

No  demand  necessary. — If  the  moneys  are  public  moneys,  it  is  the 
clerk  s  duty  to  pay  them  over  at  once  to  the  proper  authorities,  and 
his  failure  to  do  so  is  a  breach  of  his  bond,  and  an  action  may  be 
commenced  without  demand.  In  such  case  the  statute  begins  to 
ron  from  the  date  of  the  receipt  of  the  moneys.  Furman  v.  Tim- 
berlake,  93  N.  C,  66. 

State  can  plead  the  statute  of  limitations. — In  proceedings  under 
Sections  947  and  948  of  The  Code  for  the  adjudication  of  alleged 
claims  against  the  State,  the  State  has  the  right  to  plead  the  bar 
of  the  statute  of  limitations  to  prevent  a  recommendatory  decision. 
Cowles  v.  The  State,  115  N.  C,  173. 

Does  not  apply  to  taxes. — Neither  the  three  nor  the  ten  years 
statute  of  limitations  applies  to  an  act  authorizing  the  State  or  a 
county  or  city  to  recover  delinquent  taxes  unless  such  act  expressly 
bo  provides.     City  of  Wilmington  v.  Cronly,  122  N.  C„  383. 

Sec.  160.     Act  tons   upon  an  account  current,  when  cause 
accrues.    C.  C.  P.,  «•  39. 

In  an  action  brought  to  recover  a  balance  due  upon  a 
mutual  open  and  current  account,  where  there  have  been 
reciprocal  demands  between  the  parties,  the  cause  of  action 
shall  be  deemed  to  have  accrued  from  the  time  of  the  latest 
item  proved  in  the  account,  on  either  side. 

Running  account — mutual. — The  statute  of  limitations  runs  only 
from  the  date  of  the  last  item  in  a  mutual  running  account  where 
each  party  keeps  a  running  account  of  debits  and  credits,  or  where 
one,  with  the  knowledge  of  the  other,  keeps  it.  Mauney  v.  Colt, 
8«  N.  C,  463. 

In  order  to  constitute  a  mutual  running  account,  there  must  be  an 
understanding  or  agreement  between  the  parties,  express  or  implied, 
from  the  nature  of  the  dealings,  that  the  items  of  an  account  be  ap- 
plied as  payments  upon  the  others.  Mere  disconnected  and  oppos- 
ing demands  are  not  sufficient.  The  statute  of  limitations  begins 
to  ran  from  the  date  of  the  last  item  of  the  account.  Stokes  v.  Tay- 
lor, 104  N.  C.  394. 

Running  account—- not  mutual. — Where  there  is  a  running  account, 
til  on  one  side,  the  statute  of  limitations  begins  to  run  on  each  item 
from  its  date.     Robertson  v.  Pickrell,  77  N.  C,  302. 

Sec.  160a. 

The  limitations  prescribed  in  this  chapter  shall  apply 
to  a  civil  action  brought  against  an  undisclosed  partner 
only  from  the  time  such  partnership  became  known  to  the 
plaintiff.     Acts  1 893,  ch.  151. 
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CHAPTER  FOUR. 

GENERAL  PROVISIONS  AS  TO  TIME  OF  COMMENC- 
ING ACTIONS. 


163. 
164. 


Sections. 

161.  Wheu  action  deemed  com- 
menced. 

162.  Time  for  commencement  of 
action,  or  enforcement  of 
judgment  against  defendant 
out  of  state. 

Exceptions,    persons    under 
disabilities. 

Death  of  a  person  entitled  be- 
fore limitation  expires;  ac 
tion  on  claims  filed  by  ad- 
ministrator, etc..  and  admit- 
ted, not  barred,  etc  ,  applica 
ble  to  claims  already  died 

165.  Actions  by  aliens,  time  of 
war  not  counted. 

166.  When  judgment  reversed, 
etc.,  plaintiff  may  commence 
new  action. 

167.  Time  of  stay  by  injunction, 
etc.,  not  counted. 

168.  Time      during     controversy 


Suctions. 

about  probate  of  will,  etc, 
not  counted. 

169.  Disability  must  exist  when 
the  right  of  action  accru- 
ed 

170.  Where  several  disabilities, 
all  must  be  removed. 

171.  Acknowledgment  by  partner, 
etc  ,  after  dissolution. 

172.  Acknowledgment  or  new 
promise  must  be  in  writing. 

173.  Co- tenants;  when  some  are 
barred,  others  not. 

174.  Title  not  to  affect  action  to 
enforce  payment  of  bille,  etc. 

175.  Nor  actions  against  directors, 
etc.,  of  moneyed  corpora- 
tions, or  banking  associa- 
tions; limitations  in  snch 
cases  prescribed 

176.  Certain  suite  against  banks 
barred. 


Sec.  101.     When  action  deemed  commenced.    C  C  P.,  «.  40. 

An  action  is  commenced  as  to  each  defendant  when  the 
summons  is  issued  against  him. 

Discontinuance. — In  order  to  bar  the  statute  of  limitations  by 
issuing  summons,  the  successive  summonses  (if  not  served)  must 
be  issued  without  omission,  else  they  will  only  relate  back  to  the  first 
summons  after  the  break,  and  this  though  there  was  an  order  of  the 
court,  but  not  obeyed,  for  an  alias  at  the  time  of  the  break.  Ether- 
idge  v.  Woodley,  83  N.  C,  11;  Penniman  v.  Daniel,  91  N.  C,  431. 

A  failure  to  keep  up  the  chain  of  summonses  issued  against  a 
party,  by  means  of  an  alias  and  pluries  summons,  is  a  discontinuance 
as  to  such  party;  and  if  a  summons  is  served  after  a  break  In  the 
chain,  it  is  a  new  action  as  to  him,  and  the  running  of  the  statute 
of  limitation  is  not  arrested  until  the  issuance  of  the  summons 
after  the  break.     Koonce  v.  Pelletier,  115  N.  C,  233. 

When  summons  Is  "issued." — A  summons  is  'issued,"  so  as  to  pre- 
vent the  running  of  the  statute  of  limitations,  only  after  It  has 
passed  from  the  hands  of  the  Clerk  to  be  delivered  to  the  Sheriff  for 
service.  A  summons  merely  filled  up  and  held  by  the  Clerk  for  a 
prosecution  bond  to  be  given  is  not  "issued."  Webster  v.  Sharpe, 
116  N.  C,  466;  Houston  v.  Thornton,  122  N.  C,  366. 

Summons  issued  but  not  served. — A  summons  issued  but  neither 

80 


WHEN   ACTION   COMMENCED.  g  161 

docketed  on  the  summons  docket  nor  returned  served  nor  followed 
by  alias,  will  not  arrest  the  running  of  the  statute  of  limitations. 
Neal  v.  Nelson,  117  N.  C,  393. 

Presumption. — The  presumption  is  that  a  summons  was  issued 
at  the  time  It  bears  date,  but  this  may  be  rebutted.  Currie  v.  Haw- 
kins, 118  N.  C,  593.  But  It  can  not  be  rebutted  by  the  bare  fact  of 
the  date  of  the  sheriff's  endorsement  of  Its  receipt  by  him.  Hous- 
ton v.  Thornton,  122  N.  C.  366. 

See.  162.  Time  for  commencement  of  action,  or  enforce- 
ment of  judgment,  against  defendant  out  of  the  state.  C.  C. 
P.,  s.  41.     1SH1,  c.  258,  ss.  1,  2. 

If,  when  the  cause  of  action  accrue  or  judgment  be  ren- 
dered or  docketed  against  any  person,  he  shall  be  out  of 
the  state,  such  action  may  be  commenced,  or  judgment 
enforced,  within  the  time  herein  respectively  limited,  after 
the  return  of  such  person  into  this  state,  and  if,  after  such 
cause  of  action  shall  have  accrued  or  judgment  rendered  or 
docketed,  such  person  shall  depart  from  and  reside  out  of 
this  state,  or  remain  continuously  absent  therefrom  for  the 
space  of  one  year  or  more,  the  time  of  his  absence  shall 
not  be  deemed  or  taken  as  any  part  of  the  time  limited  for 
the  commencement  of  such  action,  or  the  enforcement  of 
such  judgment. 

This  section  shall  apply  to  all  actions  that  have  accrued 
and  judgments  rendered,  transferred  or  docketed  since  the 
24th  day  of  August,  1868. 

Applies  to  non-resident  debtors. — The  provisions  of  this  section 
apply  to  the  obligations  of  non-residents  as  much  as  to  those  of  res- 
dents  of  this  state.    Armfleld  v.  Moore,  97  N.  C,  34. 

The  face  that  a  non-resident  debtor  has  property  within  the  State 
will  not  prevent  the  operation  of  this  section.  Grist  v.  Williams, 
111  N.  C..  53. 

A  foreign  corporation  cannot  set  up  the  statute  of  limitations  in 
bar  of  an  action  for  false  warranty.    Alpha  Mills  v.  Engine  Co.,  116 
N.  C.,  797. 

Non-resident  legatee. — The  fact  that  a  legatee  was  at  the  time  of 
the  death  of  the  testator  a  non-resident  of  the  state  will  not  excuse 
his  laches  and  delay  in  bringing  suit,  since  he  had  the  right  to  sue, 
and  the  courts  were  at  all  times  open  to  non-residents  as  well  as  res- 
idents of  the  state.     Cox  v.  Brower,  114  N.  C,  422. 

Debt  contracted  out  of  the  state. — Where  a  debtor  is  out  of  the 
state  at  the  time  the  cause  of  action  accrues  the  statute  of  limita- 
tion does  not  begin  to  run  until  he  returns  to  this  state  for  the  pur- 
pose of  making  it  his  residence.     Armfleld  v.  Moore,  97  N.  C,  34. 

Where  debtor  occasionally  visits  the  state. — Where  the  debtor 
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was  a  non-resident  of  this  state,  but  was  here  on  visits  of  a  day  or 
two  each  year,  such  visits  would  not  have  the  effect  of  putting  the 
statute  in  motion,  and  the  cause  of  action  will  not  be  barred,  al- 
though more  than  the  time  required  to  bar  it  has  elapsed  since  the 
cause  of  action  accrued.  Arm  field  v.  Moore,  97  N.  C.,  34;  Lee  ?. 
McKoy,  11*8  N.  C.t  518. 

This  section  applies,  when. — The  statute  of  limitations  is  suspend- 
ed by  The  Code,  Section  162,  in  the  following  cases:  (1)  When  the 
person  against  whom  a  cause  of  action  exists  becomes  a  non-resi- 
dent, whether  he  remain  continuously  absent  for  a  year  or  occa- 
sionally visits  the  state;  (2)  When  such  person  retains  his  resi- 
dence, but  is  absent  from  the  state  continuously  for  one  year  or 
more.     Lee  v.  McKoy,  118  N.  C,  518;  Armfleld  v.  Moore,  97  N.  C,  34. 

Where  the  cause  of  action  accrued  prior  to  C.  C.  P. — This  section 
does  not  apply  to  causes  of  action  existing  before  the  adoption  of 
the  C.  C.  P.  in  1868.  Blue  v.  Gilchrist,  84  N.  C,  239;  Campbell  v. 
Brown,  86  N.  C,  376. 

In  such  cases  the  non-residence  alone  of  the  obligor  is  not 
sufficient  to  rebut  the  presumption  of  payment  arising  from  the 
lapse  of  time,  though  evidence  of  that  fact  is  competent  in  support 
of  other  proof,  such  as  insolvency,  to  rebut  the  presumption  of  pay- 
ment.    Alston  v.  Hawkins,  105  N.  C,  3. 

Note. — By  Ch.  113,  Acts  1891,  repealing  Sec.  136  (which  applies  to 
this  whole  Title  Sees.  136  to  176)  this  section  now  applies  to 
causes  of  action  accrued  prior  to  adoption  of  the  C.  C.  P. 

Sec.  163.    Exceptions,  persons  under  disabilities.    C.  C.  P., 
8.  142. 

If  a  person  entitled  to  bring  an  action  mentioned  in  the 
last  chapter,  except  for  a  penalty  or  forfeiture,  or  against 
a  sheriff  or  other  officer  for  an  escape,  be  at  the  time  the 
cause  of  action  accrued,  either — 

(1)  Within  the  age  of  twenty-one  years  ;  or 

Ward. — Must  sue  sureties  or  guardian  within  three  years  after 
becoming  of  age.    Norman  v.  Walker,  101  N.  C,  24. 

Statute  of  presumptions. — The  running  of  the  statute  of  presump- 
tions was  suspended  during  the  minority  of  plaintiffs  unless  repre- 
sented by  guardian.    Nunnery  v.  Averitt,  111  N.  C,  394. 

(2)  Insane ;  or 

Insane. — Action  must  be  brought  in  three  years  after  insanity  is 
removed.     Warlick  v.  Plonk,  103  N.  C,  81. 

idiot. — The  statute  of  limitations  does  not  run  against  an  idiot 
Outland  v.  Outland,  118  N.  C,  138. 

If  statute  began  to  run. — The  statute  of  limitations,  if  it  began  to 
run  before  the  commencement  of  insanity,  or  other  disability,  would 
not,  on  that  account,  cease,  and  when  there  was  any  testimony  from 
which  such  a  state  of  facts  could  be  found,  its  consideration  Bhould 
not  have  been  withdrawn  from  the  jury.  Asbury  v.  Pair,  111  N.  C 
251:  Grady  v.  Wilson,  115  N.  C,  344. 
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Statute  not  suspended  because  judgment  could  not  have  been  en- 
forced.— Where  judgment  could  have  been  obtained  against  the 
guardian  of  a  lunatic  before  action  was  barred  by  the  statute  of  lim- 
itations, the  fact  that  it  could  not  have  been  enforced  until  after  the 
death  of  the  fanatic,  on  account  of  his  entire  income  being  required 
to  maintain  him,  did  not  suspend  the  running  of  the  statute.  Grady 
v.  Wilson,  115  N.  C,  344. 

(3)  Imprisoned  on  a  criminal  charge,  or  in  execution 
under  the  sentence  of  a  criminal  court  for  a  term  less  than 
his  natural  life  ;  or 

[  (4)  A  married  woman  ;  ] 

Then  such  person  may  bring  his  action  within  the  times 

before  limited,  after  the  disability  shall  be  removed. 

Note. — The  words  in  brackets  are  struck  out  by  ch.  78,  Acts  1899, 
but  it  provides  that  time  up  to  the  passage  of  the  act  shall  not  be 
counted.  Inasmuch  as  sec.  178  authorises  a  married  woman  to  sue 
and  be  sued  the  retention  of  sub-sec.  4  above  has  been  an  anomaly. 

Feme  covert. — The  provision  of  the  C.  C.  P.,  which  allows  a  feme 
conri  to  sue  or  be  sued  concerning  her  personal  property,  does  not 
remove  the  disability  of  coverture  so  as  to  allow  the  statute  of  limi- 
tations to  bar  a  feme  covert's  right  of  action.  Lippard  v.  Troutman, 
It  N.  C,  55;  Smith  v.  Briggs,  83  N.  C,  306.  Otherwise  now  since 
ch.  78,  Acts  1899. 

Where  the  land  of  a  feme  covert  has  been  conveyed  without  her 
privy  examination,  there  is  no  adverse  possession  against  her  is- 
sue, notwithstanding  she  predeceased  her  husband,  until  after  the 
death  of  her  husband.     Kincaid  v.  Perkins,  63  N.  C,  282. 

Where  in  a  suit  on  a  guardian  bond,  one  of  the  plaintiffs,  a  feme 
fotvrf,  arrived  at  full  age  in  1865,  married  in  1867,  and  commenced 
the  suit  in  1876 :  tf  r  W,  that  the  statute  did  not  bar  her  right  to  re- 
cover. The  interval  of  two  years  between  the  termination  of  the 
disability  of  infancy  and  the  commencement  of  that  of  coverture,  is 
bridged  over  by  the  act  suspending  the  operation  of  the  statute  from 
May,  1865,  to  January,  1870.     Davis  v.  Perry,  89  N.  C,  420. 

No  saving  clause. — There  is  no  saving  clause  of  disability  for 
1mr%  covert  as  to  the  presumption  of  abandonment  of  equitable 
rights.    R.  C,  ch.  65,  sec.  19;  Summerlin  v.  Cowles,  101  N.  C,  473. 

Where  a  married  woman  takes  a  note  after  its  maturity,  her  cov- 
erture does  not  stop  the  running  of  the  statute  of  limitations.  Erwin 
▼.  Brooks,  111  N.  C,  358;,  Causey  v.  Snow,  122  N.  C,  326. 

Husband  and  wife  holding  by  entireties. — Where  the  husband  and 
wife  are  seized  by  entireties  of  land,  an  action  by  them,  involving 
the  title  or  possession  thereof,  will  not  be  barred  by  the  statute  of 
limitations  as  to  one  unless  it  bars  both.  Johnson  v.  Edwards,  109 
N.  C,  466. 

Cumulative  disability. — When  two  or  more  disabilities  co-exist, 
or  when  one  disability  shall  supervene  an  existing  one,  the  period 
prescribed  within  which  an  action  may  be  brought  shall  not  begin 
to  run  until  the  expiration  of  the  latest  disability.  Campbell  v.  Car- 
ter, 95  N.  C,  156. 

Disability  to  exist  when  right  of  action  accrues. — It  must  appear 
that  the  parties  were  under  disability  when  the  right  of  action  ac- 
crued.   See  sec.  169.    Gudger  v.  Railroad,  106  N.  C,  481. 

No  disability  in  favor  of  commissioners. — Where  commissioners 
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of  a  court  having  a  fund  in  their  hands  from  the  sale  of  property 
ordered  to  be  sold,  lend  it  and  take  a  note  therefor,  the  note  1b  not 
a  fund  in  the  hands  of  the  court  so  as  to  enable  the  court  to  order 
its  payment,  and,  hence,  is  not  protected  against  the  running  of  the 
statute  of  limitations.     Causey  v.  Snow,  122  N.  C,  326. 

Sec.  104.  Death  of  a  person  entitled  before  limitation  ex- 
pires  ;  action  on  claims  filed,  by  administrator,  etc.,  and 
admitted,  not  barred,  etc.,  applicable  to  claims  already 
filed.     C.  C.  P.,  s.  43.    1HH1,  c.  SO. 

If  a  person  entitled  to  bring  an  action  die  before  the 
expiration  of  the  time  limited  for  the  commencement  there- 
of, and  the  cause  of  action  survive,  an  action  may  be  com- 
menced by  his  representatives  after  the  expiration  of  that 
time,  and  within  one  year  from  his  death.  If  a  person 
against  whom  an  action  may  be  brought  die  before  the 
expiration  of  the  time  limited  for  the  commencement 
thereof,  and  the  cause  of  action  survive,  an  action  may  be 
commenced  against  his  personal  representative  after  the 
expiration  of  that  time,  and  within  one  year  after  the  issu- 
ing of  letters  testamentary  or  of  administration.  But  if 
the  claim  upon  which  such  cause  of  action  is  based  be  filed 
with  the  personal  representative  within  the  time  above 
specified,  and  the  same  shall  be  admitted  by  him,  it  shall 
not  be  necessary  to  bring  an  action  upon  such  claim  to 
prevent  the  bar :  Provided,  that  no  action  shall  be  brought 
against  the  personal  representative  upon  such  claim  after 
his  final  settlement ;  and  this  shall  apply  to  claims  already 
filed. 

Enabling,  not  disabling,  statute. — This  section  is  an  enabling  and 
not  a  disabling  statute.  It  applies  only  in  those  cases  where,  in 
regular  course,  but  for  the  interposition  of  this  section,  a  claim 
would  become  barred  in  less  than  one  year  from  the  grant  of  letters 
of  administration,  and  is  not  a  restriction  on  the  statute  of  limita- 
tions so  that  a  claim  should  become  barred  by  the  lapse  of  a  year 
from  the  grant  of  letters,  where,  but  for  the  section,  it  would  not  be 
barred  until  a  later  date.     Benson  v.  Bennett,  112  N.  C,  505. 

This  section  is  an  enabling  and  not  a  restrictive  statute;  it  does 
not  cut  down  the  time  given  by  the  general  statute  for  the  bringing 
actions  but  extends  the  time  in  the  cases  therein  provided  for.  Per- 
son v.  Montgomery,  120  N.  C,  111. 

Death  of  a  party. — The  provisions  of  this  section  apply  only  to 
an  action  where  the  plaintiff  or  defendant  dies  before  the  expira- 
tion of  the  time  limited.    Vaughan  v.  Hines,  87  N.  C,  445. 
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When  the  party  to  be  sued  dies,  suit  can  be  begun  after  the  lapse 
of  the  time  limited  within  one  year  after  issuing  of  letters  testa- 
mentary or  of  administration.     Dunlap  v.  Hendley,  92  N.  C,  115. 

Time  counted  from  the  death  of  the  decedent,  in  respect  to 
claims  in  favor  of  the  estate,  because  the  law  does  not  encourage 
remissness  in  those  entitled  to  administration.  Coppersmith  v.  Wil- 
son, 107  N.  C,  31. 

Actions  upon  claims  in  favor  of  an  estate  of  a  decedent  must  be 
brought  within  one  year  of  his  death,  without  regard  to  when  ad- 
ministrator is  appointed.  Actions  upon  claims  against  the  estate 
of  a  decedent  must  be  brought  in  one  year  after  administration. 
Coppersmith  v.  Wilson,  107  N.  C,  31. 

Where  right  of  action  accrued  May  24,  1884,  debtor  died  July  9, 
1885,  and  letters  of  administration  were  granted  August  21,  1885,  an 
action  commenced  July  5,  1887,  is  not  barred  by  the  three  years' 
statute  of  limitations,  for,  excluding  the  time  between  the  death  of 
debtor  and  the  grant  of  administration,  three  years  had  not  elapsed. 
Benson  v.  Bennett,  112  N.  C,  505. 

When  the  bar  of  the  statute  is  complete  before  the  death  of  the 
party  against  whom  a  cause  of  action  existed  this  section  has  no 
application.     Parker  v.  Harden,  121  N.  C,  57. 

When  the  statute  of  limitations  begins  to  run  against  a  right  of  ac- 
tion, it  is  not  arrested  by  a  change  in  the  condition  of  the  parties, 
such  as  the  death  of  the  debtor  and  lack  of  administration  on  his 
estate.    Copeland  v.  Collins,  122  N.  C,  619. 

Death  of  administrators— Where  the  period  of  two  years  elapsed 
from  the  death,  or  removal,  of  an  administrator  and  the  appoint- 
ment of  his  successor,  and  the  latter  began  his  action  within  one 
year  after  his  qualification:  Held,  that  this  was  within  the  spirit  of 
section  164  of  The  Code,  and  the  time  intervening  between  the  two 
administrations  should  not  be  computed.  Smith  v.  Brown,  99  N.  C, 
377*  S  C  101  N  C.   347. 

An  administratrix  was  appointed  in  1870,  and  died  in  1877,  before 
closing  the  administration:  in  1889  an  administrator  de  bonis  non 
was  appointed,  who  brought  an  action  against  the  sureties  of  the 
first  administrator  for  breach  of  the  bond  of  their  principal:  Held, 
that  there  being  no  one  in  esse  from  the  death  of  the  first  adminis- 
trator, till  the  qualification  of  the  administrator  de  bonis  non,  who 
wuld  sue,  that  time  should  not  be  counted  in  applying  the  statute 
of  limitations.  Brawley  v.  Brawley,  109  N.  C,  524;  explained  in 
Burgwyn  v.  Daniel,  115  N.  C,  119. 

Judgment  quando. — Where  an  administrator  against  whom  a  judg- 
ment quando  was  taken  in  1869,  in  an  action  begun  prior  to  The 
Code  of  Civil  Procedure,  died  soon  thereafter  and  administration 
de  honin  non  was  not  taken  out  until  1886,  and  suit  was  brought  on 
auch  judgment  in  1890:  Held,  that  no  presumption  of  payment  can 
arise,  inasmuch  as  in  computing  the  time  under  the  statute  the 
period  during  which  there  was  no  administration  must  be  excluded. 
Dickson  v.  Crawley,  112  N.  C.  629. 

The  fact  that  an  action  is  barred  on  the  Judgment  absolute  and 
final  taken  at  the  same  time  against  the  surety  raises  no  presump- 
tion of  payment  of  the  Judgment  quando,  for  as  the  statute  of  pre- 
sumptions does  not  apply  to  the  Judgment  absolute  the  rule  that  a 
presumption  of  payment  as  to  one  is  a  presumption  as  to  all  has  no 
application.    Dickson  v.  Crawley,  112  N.  C,  629. 

Admission  by  administrator.— Where  the  plaintiff  told  the  admin- 
istrator several  times  that  the  deceased  owed  him.  but  the  adminis- 
trator never  said  whether  he  would  pay  it  or  not,  this  is  not  an  ad- 
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mission  whieh  prevents  the  statute  from  running.  Fleming  v. 
Fleming,  fcd  N.  C,  12 1. 

A  simple  admission  by  an  executor  of  the  correctness  of  a  claim 
against  the  testator's  estate,  and  a  verbal  promise  to  pay  the  same 
out  of  the  assets,  will  not  stop  the  running  of  the  statute  of  limita- 
tions, unless  the  creditor  refrained  from  suing  at  the  request  of  the 
executor,  or  there  was  an  agreement  for  Indulgence.  Whitehurst 
v.  Dey,  90  N.  C.,  5*2. 

When  the  creditor  presented  his  claim  against  the  estate  of  de- 
ceased person  within  one  year,  the  same  not  being  then  barred  by 
the  statute  of  limitations,  and  the  administrator,  without  having  ad- 
mitted its  correctness  in  terms,  filed  his  petition  to  make  assets 
to  pay  the  debts  of  the  estate:  Held,  that  the  defendants  in  such  pro- 
ceedings could  not  be  allowed  to  set  up  the  statute  of  limitations  in 
resistance  to  this  claim.     Woodlief  v.  Bragg,  108  N.  C,  571. 

Claims  not  barred  presented  to  the  administrator  in  one  year  af- 
ter letters  granted  and  admitted  by  him,  need  not  be  put  in  suit  to 
prevent  the  bar  of  the  statute  pending  the  administration,  nor  can 
the  heirs  plead  the  statute  as  to  them.  Turner  v.  Shuffler,  108  N. 
C,  642. 

Sufficient  "Filing." — The  exhibition  by  the  sheriff  within  one  year 
of  date  of  administration  to  the  administrator,  of  an  execution  in 
his  hands  at  the  time  of  the  death  of  the  intestate,  issued  upon  a 
judgment  in  favor  of  the  county  against  the  intestate,  which  the 
administrator  admits,  is  correct  and  does  not  pay  for  want  of  as- 
sets— is  a  sufficient  "filing"  required  by  this  section  so  as  to  render 
unnecessary  an  action  to  prevent  the  bar  of  the  statute  of  limita- 
tions.    Stonestreet  v.  Frost,  123  N.  C,  640. 

Where  judgment  debtor  dies. — Where  a  judgment  debtor  dies 
within  ten  years  after  the  rendition  of  the  judgment,  an  action  can 
be  brought  after  the  lapse  of  ten  years  upon  the  judgment,  against 
the  personal  representative,  if  within  one  year  after  the  grant  of 
administration.     Mauney  v.  Holmes,  87  N.  C,  428. 

A  justice's  judgment,  though  docketed  in  the  superior  court,  being 
barred  as  a  cavsa  litis  by  the  lapse  of  seven  years,  the  death  of  the 
debtor  after  the  lapse  of  seven  years  (but  before  the  lapse  of  ten 
years)  does  not  give  the  plaintiff  the  right  to  sue  on  the  judgment 
under  the  provisions  of  this  section  within  one  year  after  the  grant 
of  administration.     Daniel  v.  Laughlin,  87  N.  C,  433. 

The  statute  governing  the  presentation  of  claims  to  an  administra- 
tor applies  also  when  the  claim  has  been  reduced  to  judgment;  and 
when  judgment  was  obtained  and  docketed  in  1869  against  an  ad- 
ministrator, and  no  effort  was  made  to  assert  this  claim  until  1886, 
it  was  barred  by  the  ten  years  statute  of  limitation,  unless  the  claim 
was  admitted  by  the  administrator,  or  action  was  brought  upon  it  in 
one  year  after  the  expiration  of  the  ten  years  on  the  appointment 
of  administrator  as  prescribed  by  statute.  Brittain  v.  Dickson,  104 
N.  C,  547. 

This  section  does  not  extend  the  life  of  a  judgment  beyond  the 
ten  years  where  the  judgment  creditor  dies  more  than  a  year  be- 
fore the  expiration  of  the  ten-years  limitation.  Hughes  v.  Boone, 
114  N.  C,  54;  Benson  v.  Bennett,  112  N.  C,  505. 

Action  for  money  received  by  deceased  within  three  years  prior 
to  death. — An  action  for  money  had  and  received  can  be  maintained 
where  it  was  received  by  the  intestate  within  three  years  of  her 
death,  and  the  action  was  brought  within  one  year  after  the  grant 
of  administration  upon  her  estate.    Robertson  v.  Dunn,  87  N.  C,  191. 

Presumption  of  death. — The  presumption  of  death  arises  from  the 
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absence  of  a  person  for  seven  years  without    being   heard    from. 
Dowd  v.  Watson,  105  N.  C.,  476;  Moore  v.  Parker,  34  N.  C,  123. 

Statute  of  presumptions* — Prior  to  1868  a  husband  purchased  land 
with  his  wife's  money,  and,  contrary  to  his  agreement  with  her,  had 
the  conveyance  made  to  himself.  The  wife  died  in  1885;  the  hus- 
band remained  in  possession  and  died  in  1896.  There  was  no  issue 
of  the  marriage.  The  heirs  and  next  of  kin  of  the  wife  brought  suit 
in  1896.  Held,  that,  while  the  statute  of  presumptions  did  not  run 
against  the  wife  to  have  her  husband  declared  a  trustee  for  her  and 
compel  a  conveyance,  (his  possession  being  considered  hers),  it  did 
run  against  the  heirs  and  next  of  the  kin  of  the  wife  from  the  time 
of  his  death.     Faggart  v.  Bost,  122  N.  C,  517. 

Where  cause  of  action  accrued  prior  to  C.  C.  P. — This  section  does 
not  apply  where  the  cause  of  action  accrued  before  the  adoption  of 
C.  C.  P.     Hall  v.  Gibbs,  87  N.  C,  4. 

The  death  of  the  surety  and  the  lapse  of  a  time  longer  than  that 
prescribed  in  the  statute  before  the  qualification  of  a  personal  repre- 
sentative, did  not  suspend  the  operation  of  the  statute,  if  the  wards 
could,  during  that  time,  have  proceeded  against  the  guardian.  Wil- 
liams v.  McNair,  98  N.  C,  332. 

The  period  elapsing  between  the  death  of  the  maker  of  a  bond  and 
the  qualification  of  his  personal  representative,  must  be  excluded 
in  computing  the  time  when  the  statute  of  presumptions  is  relied 
upon  as  a  defence,  but  the  rule  is  different  with  respect  to  the  time 
elapsing  between  the  death  of  the  payee  and  the  appointment  of  his 
administrator.     Baird  v.  Reynolds,  99  N.  C,  469. 

Note, — This  title  applies  to  causes  of  actions  accrued  prior  to  C. 
C.  P.  since  ch.  113,  Acts  1891,  repealing  sec.  136  ante. 

Sec.  165.    ActUm*  by  aliens,  time  of  war  not  counted.     C. 

a  p., ».  44. 

When  a  person  shall  be  an  alien,  subject  or  citizen  of  a 
country  at  war  with  the  United  States,  the  time  of  the  con- 
tinuance of  the  war  shall  not  be  part  of  the  period  limited 
for  the  commencement  of  the  action. 

Sec.  166.      When  jiulgment  reversed,   etc.,  plaintiff  may 
cointnence  new  €iction.    C.  C  P.,  s.  45. 

If  an  action  shall  be  commenced  within  the  time  pre- 
scribed therefor,  and  the  plaintiff  be  nonsuited,  or  a  judg- 
ment therein  be  reversed  on  appeal,  or  be  arrested,  the 
plaintiff,  6r  if  he  die  and  the  cause  of  action  survive,  his 
heir  or  representative,  may  commence  a  new  action  within 
one  year  after  such  nonsuit,  reversal  or  arrest  of  judgment. 

Judgment  dismissing  an  action. — A  Judgment  dismissing  an  action 
has  the  same  legal  effect  as  a  nonsuit,  and  a  new  action  may  be 
brought  in  one  year  thereafter,  the  bar  of  the  statute  not  running 
during  that  time.  Straus  v.  Beardsley,  79  N.  C,  59;  Wharton  v. 
Com'rs,  82  N.  C,  11.    Compare,  also,  Skillington  v.  Allison,  9  N.  C, 
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347;  Morrison  v.  Connelly,  13  N.  C,  233;  Long  v.  Orrell,  35  N.  C.f 
123,  and  Freshwater  v.  Baker,  52  N.  C,  255. 

An  action  dismissed  for  a  cause  not  involving  merits,  like  a  non- 
suit, does  not  deprive  the  plaintiff  of  the  right  to  bring  a  new  suit 
for  the  same  cause  of  action.     Halcombe  v.  Com'rs,  89  N.  C,  346. 

Where  husband  and  wife  bring  an  action  for  services  rendered 
to  the  wife's  father,  and  are  nonsuited,  and  the  husband,  within 
twelve  months,  brings  another  action  alone,  he  is  not  bound  by  the 
statute  of  limitations.     Whetstine  v.  Wilson,  104  N.  C,  385. 

Where  the  judgment  debtor  made  a  motion,  within  ten  years  from 
docketing  judgment,  for  leave  to  issue  execution  thereon,  which  was 
denied,  and  thereupon,  within  one  year  after  such  denial,  but  more 
than  ten  years  from  the  date  of  docketing,  he  brought  an  action  on 
the  Judgment,  the  action  was  barred  by  the  statute  of  limitations, 
this  section  not  being  applicable  to  the  facts.  Mcllhenny  v.  Trust 
Co.,  108  N.  C,  311. 

Action  defeated  for  defect  of  parties. — Where  one  partner  brings 
suit  in  his  own  name  on  a  partnership  claim,  and  is  defeated  for 
non- joinder  of  other  partners,  he  may  bring  another  suit  on  the 
same  cause  in  the  name  of  the  firm  within  a  year,  though  the  lat- 
ter suit  would  have  been  barred  by  the  statute  if  it  had  been  the  be- 
ginning of  the  litigation.  Martin  v.  Young,  85  N.  C,  156.  See  sec. 
142,  ante,  as  to  actions  for  realty. 

Sec.  107*    Time  of  stay  by  injunction,  <£c,  not  counted.    C. 
C.  P.,  8.  40. 

When  the  commencement  of  an  action  shall  be  stayed  by 
injunction  or  statutory  prohibition,  the  time  of  the  contin- 
uance of  the  injunction  or  prohibition  shall  not  be  part  of 
the  time  limited  for  the  commencement  of  the  action. 

Judgment. — The  time  during  which  the  judgment  creditor  was  re- 
strained by  the  operation  of  the  appeal  is  not  to  be  counted,  as  the 
appeal  had  the  effect  to  prevent  the  Issuing  of  execution  within  the 
time  prescribed.    Adams  v.  Guy,  106  N.  C,  275. 

Irregularity. — Mere  irregularity  in  the  granting  of  an  injunction 
will  not  prevent  the  suspension  of  the  statute  of  limitations  during 
the  pendency  of  the  injunction.    Walton  v.  Pearson,  85  N.  C,  34. 

Sec.  168.     Time  during  controversy  about  probate  ofwUl, 
&c9  not  counted.    C.  C.  P.,  8.  47- 

In  reckoning  time,  when  pleaded  as  a  bar  to  actions,  that 
period  shall  not  be  counted  which  elapses  during  any  con- 
troversy on  the  probate  of  a  will  or  granting'  letters  of 
administration,  unless  there  be  an  administrator  appointed 
during  the  pendency  of  the  action,  and  it  be  provided  that 
an  action  may  be  brought  against  him. 

Contest  over  the  probate  of  a  will. — This  section  applies  only 
where  there  is  no  administrator  or  collector  during  the  contest 
Hughes  v.  Boone,  114  N.  C,  54. 
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See.  169.    Disability  must  exist  when  the  right  of  action 
accrued.    C.  C.  P.,  s.  48. 

No  person  shall  avail  himself  of  a  disability,  unless  it 
existed  when  his  right  of  action  accrued. 

Disability  when  right  of  action  accrues  must  be  shown. — As  to  the 
parties  laboring  under  disabilities,  it  ought  to  have  appeared  that 
they  were  so  when  the  statute  began  to  run.  Gudger  v.  Railroad, 
106  to.  C,  481. 

Subsequent  marriage. — When  the  statute  begins  to  run,  the  subse- 
quent marriage  of  the  feme  plaintiff  will  not  stop  it.  Kennedy  v. 
Cromwell,  108  N.  C,  1. 

Heirs  and  devisees. — When  the  statute  of  limitations  commences 
to  run  against  the  ancestor  or  devisor,  it  continues  to  run  against 
the  heir  or  devisee,  even  though  the  right  of  action  may,  on  the 
next  day  after  it  accrues,  pass  from  the  ancestor  or  devisor  to  an 
heir  or  devisee  under  disability.     Chancey  v.  Powell,  103  N.  C,  159. 

If  the  statute  of  limitations  commences  to  run,  nothing  stops  it. 
When  it  begins  to  run  against  the  ancestor,  it  continues  to  run 
against  the  heir,  although  the  heir  is  under  disability  when  the  de- 
scent is  cast.     Frederick  v.  Williams,  103  N.  C,  189. 

Mortgagee  sold  the  mortgaged  land,  bought  it  himself,  and  en- 
tered into  adverse  possession  in  the  life-time  of  mortgagor,  i.  c,  on 
January  1,  1874:  which  adverse  possession  has  continued  ever  since. 
Mortgagor  died  January  1,  1883;  there  has  never  been  any  adminis- 
tration on  his  estate;  In  June,  1887,  his  infant  heirs  sued  the  mort- 
gagee for  redemption:  Held,  that  the  action  is  barred  under  The 
Code,  sees.  152  (4),  148  and  169.  Frederick  v.  Williams,  103  N.  C, 
189. 

Assignment  of  note  to  feme  covert. — An  assignment  of  the  note 
to  a  feme  covert  could  not  arrest  the  running  of  the  statute  when  it 
had  begun  to  run  before  assignment.  Erwln  v.  Brooks,  111  N.  C, 
858;  Causey  v.  Snow,  122  N.  C,  326. 

Sec.  170.     Where  several  disabilities ,  all  must  be  removed. 

(/•    \j.   -Mr.)   S.    drSr* 

Where  two  or  more  disabilities  shall  co-exist  at  the  time 
the  right  of  action  accrues,  the  limitation  shall  not  attach 
until  they  all  be  removed. 

Cumulative. — Right  of  action  is  exempt  from  running  of  statute 
while  either  disability  exists.  Epps  v.  Flowers,  101  N.  C,  158.  See 
aec.  149,  ante. 

When  not  cumulative. — When  plaintiff  relies  upon  the  coverture 
and  infancy  of  the  grantor  to  avoid  the  adverse  possession  relied 
upon  by  defendant,  and  it  appears  that,  after  the  execution  of  the 
deed,  the  husband  of  the  feme  covert  died,  if  such  feme  attained  her 
majority  before  her  second  marriage,  the  statute  of  limitations  was 
put  in  motion  against  her  and  her  grantee,  which  was  not  arrested 
by  her  second  marriage,  and  the  onus  of  showing  that  such  feme 
married  the  second  time  before  attaining  her  majority  is  upon  the 
Plaintiff.    Miller  v.  Bumgardner,  109  N.  C,  412.    See  sec.  163,  ante. 
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See.  171.    Acknowledgment  by  partner f  etc,  after  dissolu- 
tion.   C.  C.  P.,  #.  SO. 

No  act,  admission  or  acknowledgment  by  any  partner 
after  the  dissolution  of  the  copartnership,  or  by  any  of  the 
makers  of  a  promissory  note  or  bond  after  the  statute  of 
limitation  shall  have  barred  the  same,  shall  be  received  as 
evidence  to  repel  the  statute,  except  against  the  partner  or 
maker  of  the  promissory  note  or  bond  doing  the  act  or  mak- 
ing the  admission  or  acknowledgment. 

Allowance  of  set-off.— An  allowance  and  entry  of  set-off,  made  on 
the  bond  by  the  obligee  without  the  privity  of  the  obligor,  will  not 
remove  the  bar  of  the  statute.  Woodhouse  v.  Simmons,  73  N.  C,  30. 

Judgment  against  one  of  several  obligors. — A  judgment  suffered 
by  one  of  several  obligors  is  not  an  acknowledgment  binding  on 
the  other  obligors.  Lane  v.  Richardson,  79  N.  C,  159;  Rogers  v. 
Clements,  98  N.  C,  180. 

Partial  payment. — A  partial  payment  by  the  principal  befort  the 
claim  is  barred  stops  the  running  of  the  statute  as  to  the  sureties 
also.     Green  v.  Greensboro,  83  N.  C,  449. 

Where  a  payment  upon  a  claim  is  made  before  it  is  barred  by  one 
of  several  obligors  of  the  same  class,  it  arrests  the  statute  of  limita- 
tion as  to  all  of  them,  but  not  as  to  others  of  a  different  class.  Wood 
v.  Barber,  90  N.  C,  76;  Harper  v.  Edwards,  115  N.  C,  246. 

Part  payment  by  endorser. — Part  payment  of  a  note  by  the  payee 
who  has  endorsed  it  will  not  repel  the  bar  of  the  statute  of  limita- 
tions as  against  the  maker,  this  section  confining  the  act,  admission 
or  acknowledgment  as  evidence  to  repel  the  bar  to  the  associated 
partners,  obligors  and  makers  of  a  note.  LeDuc  v.  Butler,  112  N. 
C,  458. 

Dissolution  of  partnership. — In  an  action  against  a  copartner  for 
an  account,  the  statute  of  limitations  begins  to  run  from  the  date  of 
the  dissolution  of  the  copartnership,  unless  there  is  some  agree- 
ment expressed  or  implied  to  the  contrary,  or  some  circumstances 
that  render  a  settlement  impossible.  Murray  v.  Penny,  108  N.  C, 
324. 

Where  cause  of  action  accrued  prior  to  C.  C.  P. — Where  the  cause 
of  action  accrued  prior  to  C.  C.  P.  this  section  does  not  apply.  Wood- 
house  v.  Simmons,  73  N.  C,  30:  Lane  v.  Richardson,  79  N.  C,  159. 

To  rebut  presumption  of  payment,  the  admissions  of  the  maker 
and  his  administrator  are  both  competent;  but  the  mere  admission  of 
the  administrator  that  he  had  not  paid  it  would  not  be  sufficient  to 
rebut  the  presumption  as  to  his  intestate.  Grant  v.  Gooch,  105  N. 
C,  278. 

Note. — This  title  applies  to  causes  of  actions  accruing  prior  to 
C.  C.  P.  since  ch.  113,  Acts  1891,  which  repeals  sec.  136,  ante. 

Sec.    172.    Acknowledgment  or   new  promise   must   be  in 
writing.    C.  €.  P.,  s.  SI;  1S99,  c.  57. 

No  acknowledgment   or   promise   shall    be   received  as 
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evidence  of  a  new  or  continuing  contract,  whereby  to  take 
the  case  out  of  the  operation  of  this  title,  [nor  to  revive  a 
debt  discharged  by  a  decree  in  bankruptcy]  unless  the  same 
be  contained  in  some  writing  signed  by  the  party  to  be 
charged  thereby  ;  but  this  section  shall  not  alter  the  effect 
of  any  payment  of  principal  or  interest. 

Note. — Words  in  brackets  were  inserted  by  ch.  57,  Acts  1899. 

Does  not  apply  to  judgments. — A  promise  in  writing  or  a  partial 
payment  will  not  repel  the  statute  of  limitations  as  to  a  judgment, 
It  not  being  a  contract.  McDonald  v.  Dickson,  87  N.  C,  404;  Hughes 
t.  Boone,  114  N.  C,  54;  McCaskill  v.  McKennon,  121  N.  C,  190. 

Partial  payment. — The  burden  of  proof  is  upon  tne  plaintiff  to 
show  that  it  was  made  within  such  a  period  that  the  time  elapsed 
thereafter  had  not  barred  the  action  when  suit  was  brought.  Riggs 
v.  Roberts,  85  N.  C,  151. 

The  effect  of  this  section  is  to  leave  the  law  as  it  was  prior  to  the 
adoption  of  the  Code  of  Civil  Procedure  as  regards  the  effect  of  a 
partial  payment  in  removing  the  bar  of  the  statute  of  limitations. 
Bank  v.  Harris,  96  N.  C,  118. 

When  partial  payment  does  not  revive  the  liability. — The  pre- 
sumption of  a  recognition  of  the  debt  arising  from  a  partial  payment 
can  be  rebutted  by  the  attending  circumstances  or  other  sufficient 
evidence  of  a  contrary  intent.  Hewlett  v.  Schenck,  82  N.  C,  234; 
Battle  v.  Battle,  116  N.  C,  161. 

Partial  payment  by  assignee. — Part  payment  of  an  obligation, 
without  the  debtor's  authority,  by  trustees  under  an  assignment  by 
the  debtor  for  the  benefit  of  creditors,  will  not  remove  the  bar  of 
the  statute.     Battle  v.  Battle,  116  N.  C,  161. 

Partial  payment  by  assignee  in  bankruptcy* — Where  the  cause  of 
action  accrued  prior  to  the  adoption  of  C.  C.  P.,  a  payment  on  a 
bond  within  ten  years  after  it  falls  due  by  the  assignee  in  bankrupt- 
cy of  one  of  the  obligors,  repels  the  presumption  arising  from  the 
lapse  of  time  as  to  all  the  obligors.     Belo  v.  Spach,  85  N.  C,  122. 

Note. — Otherwise  now  by  ch.  113,  Acts  1891,  repealing  sec.  136 
ontr,  and  ch.  57,  Acts  1899. 

Partial  payment  by  either  of  two  obligors. — The  partial  payment 
by  either  of  two  obligors  before  the  bond  is  barred  continues  it  in 
force.  Moore  v.  Beaman,  111  N.  C,  328;  Moore  v.  Goodwin,  109  N. 
C  218. 

Judgment  suffered  by  one  of  several  obligors. — A  Judgment  suf- 
fered by  a  joint  obligor  is  not  a  waiver  of  the  statute  as  to  his  co- 
obligor.    Lane  v.  Richardson,  79  N.  C,  159.     See  Sec.  171,  ante. 

Effect  of  partial  payment. — A  payment  on  a  note  does  not  "stop" 
the  running  of  the  statute  of  limitations,  but  is  only  a  renewal  of 
the  obligation  and  fixes  a  new  date  from  which  to  make  a  computa- 
tion of  time;  and,  hence,  where  a  surety  to  a  note  was  deceased  at 
the  time  of  a  partial  payment  by  the  principal  and  no  administra- 
tor had  been  appointed,  the  statute  of  limitations  ran  from  the  time 
of  such  payment  and  not  from  the  qualification  of  the  administrator. 
Copeland  v.  Collins,  122  N.  C,  620. 
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The  statute  of  limitations  operates  only  from  the  last  payment 
LeDuc  v.  Butler,  112  N.  C,  458;  Moore  v.  Carr,  123  N.  C.f  425. 

Partial  payment  by  principal. — Payment  made  by  a  principal  upon 
a  bond  before  the  cause  of  action  thereon  is  barred  against  the 
sureties  arrests  the  operation  of  the  statute  of  limitations.  Moore 
v.  Goodwin,  109  N.  C,  218;  Green, v.  Greensboro,  83  N.  C,  449. 

A  partial  payment  by  the  maker  of  a  note  keeps  the  note  in  force 
against  a  surety  for  three  years  after  such  payment  Copeland  v. 
Collins,  122  N.  C,  619. 

Partial  payment  by  surety. — Where  the  administrator  of  a  credi- 
tor drew  an  order  on  two  of  the  sureties  to  a  promissory  note,  and 
credited  the  amount  of  such  order  on  the  note,  which  order  was 
paid  by  one  of  the  sureties  after  the  note  was  barred  by  the  lapse 
of  time,  this  was  a  payment  on  the  note,  and  prevented  the  bar  of 
the  statute  of  limitation  as  to  the  surety  making  the  payment,  and 
the  intention  of  the  debtor,  uncommunicated  to  the  administrator, 
to  apply  the  payment  to  another  debt,  cannot  affect  the  application. 
Long  v.  Miller,  93  N.  C,  233. 

When  specific  articles  a  payment. — To  make  specific  articles  a 
payment,  they  must  be  received  as  payments,  or,  by  subsequent 
agreement,  applied  as  payments.     Young  v.  Alford,  113  N.  C,  130. 

Promise  by  an  administrator. — The  promise  of  an  administrator 
to  pay  a  debt  of  his  intestate,  which  is  barred  by  the  statute,  is  In- 
valid unless  In  writing  and  signed.  Fleming  v.  Fleming,  85  N.  C, 
127. 

Promise  by  one  of  several  joint  obligors. — The  promise  to  pay  a 
bond,  made  by  one  of  the  joint  obligors,  will  not  bind  the  other  or 
deprive  him  of  the  benefit  of  the  presumption  of  payment  from  the 
lapse  of  time.     Campbell  v.  Brown,  86  N.  C,  376. 

Promise  to  pay  a  debt  discharged  in  bankruptcy. — The  verbal 
promise  of  a  bankrupt  after  his  discharge  to  pay  a  note  executed  be- 
fore the  adjudication  of  bankruptcy.  Is  binding.  Horn  thai  v.  McRae, 
67  N.  C,  21:  Fraley  v.  Kelly,  67  N.  C,  78;  Henley  v.  Lanier,  75  N.  O., 
172;  Fraley  v.  Kelly  79  N.  C,  348;  Kull  v.  Farmer,  78  N.  C,  339; 
Fraley  v.  Kelly,  88  N.  C,  227. 

Note. — This  is  otherwise  now  since  amendment  to  this  section, 
as  above  noted,  by  ch.  57,  Acts  1899. 

Evidence  of  payment. — While  the  recognition  of  a  subsisting  in- 
debtedness by  the  personal  representative,  and  the  promise  to  pay 
the  same,  is  not  sufficient  to  revive  a  cause  of  action  barred  by  a 
positive  statute  of  limitation,  yet  it  is  competent  to  be  considered 
in  passing  upon  the  issue  of  payment,  and  is  sufficient  to  rebut  the 
presumption  of  payment  having  been  made.  Tucker  v.  Baker,  94 
N.  C,  162. 

Intention  in  making  payment. — In  the  trial  of  an  action  on  notes 
where  the  plea  of  the  statute  of  limitations  has  been  made,  it  is  not 
incumbent  on  the  plaintiff  to  prove  that  payment  alleged  to  have 
been  made  thereon  were  made  by  the  debtor  with  the  intention  of 
continuing  the  notes  in  force  or  reviving  them,  since  the  law  pre- 
sumes such  intention  from  the  fact  of  payment.  Young  v.  Alford, 
118  N.  C  215;  Woodhouse  v.  Simmons,  73  N.  C,  30;  Williams  v. 
Alexander,  51  N.  C,  137. 

Application  of  payment. — Where  there  were  two  debts  and  both 
barred  when  a  payment  was  made,  neither    creditor   nor    debtor 
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directing  its  application,  the  law  will  make  the  application.    Ray- 
mond t.  Newman,  122  N.  C,  52;  Moss  v.  Adams,  39  N.  C.,  42. 

Endorsement  of  credits. — Where  credits  endorsed  on  a  bond  are 
relied  on  to  take  the  case  out  of  the  statute,  the  plaintiff  must  es- 
tablish that  they  were  put  there  at  the  dates  specified,  and  this  is 
so,  though  the  credits  are  admitted  to  be  in  the  handwriting  of  the 
obligee.    Grant  v.  Burgwyn,  84  N.  C.,  560. 

Where  credits  endorsed  on  a  bond  are  relied  on  to  repel  the  pre- 
sumption of  payment,  the  plaintiff  must  establish  by  proof  aliunde 
the  entry  of  payment  that  the  same  was  made  before  the  presump- 
tion arose.  White  v.  Beaman,  85  N.  C.,  3;  Young  v.  Alford,  118  N. 
C,  215. 

rine  fact  that  the  maker  of  a  note  has  a  claim  against  the  hold- 
er, which  the  holder  endorses  as  a  credit  on  the  note  without  the 
assent  of  the  maker,  will  not  be  such  a  partial  payment  as  will  rebut 
the  statute  of  limitations,  but  an  agreement  to  apply  one  existing 
liability  to  another,  is  such  a  partial  payment  as  will  stop  the  op- 
eration of  the  statute,  although  the  endorsement  is  never  actually 
made  on  the  note.     Bank  v.  Harris,  96  N.  C,  118. 

The  mere  endorsement  of  a  credit  on  a  note  by  the  holder  (even 
though  supported  by  a  counter-claim  In  favor  of  the  debtor)  will  not 
have  the  effect  of  reviving  the  liability  on  a  note  barred  by  the  lapse 
of  time,  but  only  an  actual  payment  made  and  received  as  such. 
Young  v.  Alford,  113  N.  C.,  130. 

Date  of  payment,  not  date  of  endorsement. — The  date  when  a  pay- 
ment is  made  and  not  when  it  is  entered  on  the  note  governs  as  to 
its  effect  under  the  statute  of  limitations.  Young  v.  Alford,  118  N. 
C  215. 

The  new  promise  must  be  distinct,  unconditional  and  specific. — A 
mere  acknowledgment  of  a  debt,  though  implying  a  promise  to  pay, 
▼ill  not  revive  it.  Riggs  v.  Roberts,  85  N.  C,  161;  Faison  v.  Bow- 
den,  76  N.  C.  425. 

A  new  promise  must  be  unconditional,  and  in  writing,  signed  by 
the  party.    Greenleaf  v.  Railroad,  91  N.  C,  33. 

A  new  promise,  to  repel  the  bar  of  the  statute  of  limitations,  must 
be  clear,  positive  and  distinctly  refer  to  the  debt  sued  upon.  It 
must  be  made  to  the  party,  his  agent  or  attorney.  A  promise  to  a 
third  party  will  not  be  recognized.  Upon  causes  of  action  accruing 
since  the  adoption  of  the  Code  of  Civil  Procedure,  the  new  promise 
must  be  in  writing.     Hussey  v.  Kirkman,  95  N.  C,  63. 

An  acknowledgment  that  the  contract  sued  upon  was  correct, 
and  a  promise  by  the  obligor  that  it  should  be  paid  as  soon  as  he 
could  sell  some  stock  and  make  collections,  is  a  conditional  promise, 
and  will  not  obstruct  the  running  of  the  statute.  Bates  v.  Herren, 
»5  N.  C,  388. 

A  written  acknowledgment,  or  new  promise,  certain  in  its  terms, 
or  which  can  be  made  certain,  is  sufficient  to  repel  the  operations 
of  the  statute  of  limitations.     Long  v.  Oxford,  104  N.  C,  408. 

A  mere  acknowledgment  of  a  debt  barred  by  the  statute  of  limi- 
tations, though  implying  a  promise  to  pay,  will  not  repel  the  statute. 
To  have  that  effect,  the  acknowledgment,  as  provided  by  this  sec- 
tion, must  not  only  be  in  writing,  but  must  be  accompanied  by  an 
unconditional  promise  to  pay  the  debt.  Helm  Co.  v.  Griffin,  112  N. 
£,  356. 

Where  a  debtor  wrote  to  his  creditors  declining  preferred  credit 
because  he  was  unable  to  pay  what  he  already  owed  them  (which 
was  barred  by  the  statute),  but  expressing  his  confidence  in  his  abil- 
ity to  pay  whatever  he  might  contract  for  in  the  future:  Held,  that 
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as  the  letter  contained  no  promise  to  pay  the  barred  debt,  the  bar  of 
the  statute  was  not  removed.     Helm  Co.  v.  Griffin,  112  N.  C,  366. 

The  words  "I  propose  to  settle,"  written  in  answer  to  a  letter  de- 
manding payment  of  a  note  barred  by  the  lapse  of  time,  amount  to 
an  acknowledgment  or  new  promise  sufficient  to  take  the  case  out 
of  the  operations  of  the  statute  of  limitations.  Taylor  v.  Miller,  113 
N.  C,  340. 

A  written  acknowledgment  of  a  debt,  if  unconditional  and  explicit, 
is  as  effective  to  stop  the  running  of  the  statute  of  limitations 
against  the  right  to  foreclose  a  mortgage  by  which  the  debt  is  secur- 
ed, as  would  be  a  payment  on  the  debt  Royster  v.  Farrell,  115  N. 
C,  306. 

A  reply  by  an  administrator  of  a  deceased  debtor  to  the  demand 
of  plaintiff  for  payment,  that  he  would  "see  the  Judge  and  do  what* 
ever  he  said,"  was  not  a  waiver  of  the  statute  of  limitations.  Grady 
v.  Wilson,  115  N.  C,  344. 

A  promise  to  pay  a  debt  barred  by  the  statute  of  limitations  must 
not  only  be  in  writing  and  extend  to  the  whole  debt,  but  must  be  un- 
conditional and  to  pay  in  money  and  not  in  something  else  of  value 
Greensboro  v.  R.  R.,  91  N.  C,  33;  Wells  v.  Hill,  118  N.  C,  900. 

Where  a  debtor  wrote  the  creditor  that  he  expected  to  pay  the 
debt,  and  if  creditor  would  give  him  time  he  would  pay  the  note 
with  other  notes,  this  was  not  a  sufficient  acknowledgment  to  re- 
move the  bar.  Wells  v.  Hill,  118  N.  C,  900;  Riggs  v.  Roberts,  85 
N.  C,  151. 

New  promise  must  be  in  writing. — Where  the  cause  of  action  ac- 
crued prior  to  The  Code,  the  new  promise,  if  made  to  any  other  than 
original  creditor,  if  made  since  the  C  C.  P.,  must  be  in  writing. 
Fleming  v.  Staton,  74  N.  C,  203;  Pool  v.  Bledsoe,  85  N.  C,  1;  Hus- 
sey  v.  Kirkman,  95  N.  C,  63;  Greenleaf  v.  Railroad,  91  N.  C,  33; 
Bates  v.  Herren.  95  N.  C,  388. 

Parol  evidence  is  not  competent  to  show  an  acknowledgment  of 
a  debt  barred  by  the  statute  of  limitations  for  the  purpose  of  re- 
pelling the  bar.     Christmas  v.  Haywood,  119  N.  C,  131. 

A  new  parol  contract  to  pay  the  debt  of  another,  superadded  to 
the  original  cause  of  action  which  remains  in  force  and  is  not  sub- 
stituted for  it,  is  void.     Haun  v.  Burwell,  119  N.  C,  544. 

Consideration  of  promise. — The  consideration  of  a  new  promise 
to  pay  a  debt  may  be  proven  by  parol.  Haun  v.  Burrell,  119  N.  C, 
544 ;  Nichols  v.  Bell,  46  N.  C,  32. 

Promise  not  supported  on  a  valid  indebtedness. — The  bare  promise 
of  a  widow  to  pay  a  note  executed  by  her  during  her  coverture  and 
therefore  void,  is  not  binding.    Wilcox  v.  Arnold,  116  N.  C,  708. 

Promise  by  purchaser  from  mortgagor. — Where  the  purchaser  of 
land  from  a  mortgagor  agreed  to  assume  and  pay  off  the  mortgage 
debt,  the  mortgagor  and  mortgagee  assenting  thereto,  he  became  a 
co-principal  or  agent  of  the  mortgagor  to  pay  the  debt,  and  payments 
by  him  arrested,  at  least  as  to  the  right  to  foreclose  the  mortgage, 
the  running  of  the  statute  of  limitations.  (LeDuc  v.  Baker,  112  N. 
C,  458.  distinguished.)    Harper  v.  Edwards,  115  N.  C,  246. 

New  promise  to  an  agent  of  the  creditor. — A  promise  to  pay  a  debt 
discharged  in  bankruptcy,  made  to  an  agent  of  the  creditor,  is  a 
promise  to  the  creditor  himself.     Shaw  v.  Burney,  86  N.  C,  331. 

New  promise  to  a  stranger. — An  acknowledgment  or  promise  to  a 
stranger,  one  having  no  privity  or  community  with  the  creditor,  has 
no  validity.    Faison  v.  Bowden,  76  N.  C,  425;  Parker  v.  Shuford,  76 
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N.  C.f  219:  Hussey  v.  Kirkman,  95  N.  C,  63;  Morehead  v.  Wriston, 
73  N.  C,  398. 

New  promise  to  the  attorney  of  the  creditor. — A  promise  made  to 
the  attorney  of  the  creditor  is  sufficient.  Kirby  v.  Mills,  78  N.  C, 
121 

When  new  promise  need  not  be  in  writing. — Where  the  cause  of 
action  accrued  prior  to  the  C.  C.  P.,  the  new  promise  need  not  be 
in  writing.     Faison  v.  Bowden,  74  N.  C,  43. 

This  is  otherwise  since  ch.  113,  Acts  1891  repealing  sec.  136  ante. 

An  unaccepted  offer. — An  unaccepted  offer  to  discharge  the  bond 
by  a  conveyance  of  land  is  not  such  a  recognition  of  an  existing  lia- 
bilicy  as  will  imply  a  promise  to  pay  the  debt.  Riggs  v.  Roberts, 
*5  N.  C.  151. 

Offer  to  submit  to  judgment. — When,  after  the  statute  of  limita- 
tions was  pleaded  in  an  action  on  an  account,  the  defendant  wrote 
plaintiff  offering  to  submit  to  a  judgment  for  smaller  amount  than 
that  claimed,  this  is  a  waiver  of  the  statute  and  a  new  promise  to 
the  extent  of  such  smaller  sum.     Pope  v.  Andrews,  90  N.  C,  401. 

When  action  delayed  by  request  of  debtor. — Where  delay  in  bring- 
ing suit  is  caused  by  the  request  of  the  defendant,  and  his  promise 
to  pay  the  debt  and  not  to  avail  himself  of  the  plea  of  the  statute, 
he  will  not  be  allowed  to  plead  it,  as  this  would  be  against  equity  and 
good  conscience;  but,  in  such  case,  the  creditor  must  bring  his  ac- 
tion within  three  years  after  such  promise  and  request  for  delay. 
Haymore  v.  Com'rs,  85  N.  C,  268;  Joyner  v.  Massey,  97  N.  C,  148; 
Barcroft  v.  Roberts,  91  N.  C,  363;  Daniels  v.  Com'rs,  74  N.  C,  494. 

By  Smith,  C.  J. — In  such  case  the  request  of  the  defendant  for  de- 
lay and  his  promise  not  to  avail  himself  of  the  statute  must  be  in 
writing,  as  provided  by  sec.  172  of  The  Code,  except  in  cases  where 
it  would  enable  the  defendant  to  perpetrate  a  fraud.  Joyner  v.  Mas- 
sey, 97  N.  C,  148. 

By  Merrimon,  J. — The  right  of  the  creditor  to  have  the  debtor 
restrained  from  setting  up  the  statute  where  suit  has  been  delayed 
it  the  debtor's  instance,  is  not  affected  by  sec.  172  of  The  Code, 
and  need  not  be  in  writing.  Ibid.  This  view  sustained  Cecil  v.  Hen- 
derson. 121  N.  C,  246. 

The  indulgence  of  a  debtor  by  the  creditor,  at  the  special  request 
of  the  debtor,  will  not  prevent  the  running  of  the  statute  of  limita- 
tions. To  prevent  the  statute  being  a  bar,  there  must  be  an  agree- 
nmt  express  or  implied,  on  the  part  of  the  debtor,  that  he  will  not 
plead  the  statute.  Hill  v.  Hilliard,  103  N.  C,  34;  Grady  v.  Wilson, 
115  N.  C,  344 ;  Cecil  v.  Henderson,  121  N.  C,  245. 

Action  should  be  on  the  original  obligation. — An  action  cannot  be 
maintained  on  a  new  promise  to  pay  a  debt  secured  by  a  bond,  while 
the  bond  is  still  in  force.     King  v.  Phillips,  94  N.  C,  555. 

Prior  to  C.  C.  P. — Where  the  cause  of  action  accrued  prior  to  C. 
C  P.,  this  section  will  not  apply,  but  the  statutes  previously  in  force. 
Slmonton  v.  Clark,  65  N.  C,  525. 

This  is  changed  by  the  act  repealing  sec.  136,  ante. 

Mutual  accounts. — Mutuality  of  accounts  may  be  the  result  of 
direct  agreement,  or  it  may  be  inferred  from  the  dealings  of  the 
parties — if  established,  it  renders  unavailable  the  defence  of  the 
statute  of  limitations  to  both  parties.  Stancell  v.  Burgwyn,  124  N. 
C,€9. 

95 


"H 


§  173  CLARK'S   CODE   OF   CIVIL   PROCEDURE. 

Sec.  173.    Co-tenants,  when  some  barred,  others  not.    C.  C. 

Jr»,    S.  &/G. 

In  actions  by  tenants  in  common  or  joint  tenants  of  per- 
sonal  property  to  recover  the  same,  or  damages  for  the 
detention  of  or  injury  thereto,  and  any  of  them' shall  be 
barred  of  their  recovery  by  limitation  of  time,  the  rights  of 
the  others  shall  not  be  affected  thereby  ;  but  they  may 
recover  according  to  their  right  and  interest,  notwithstand- 
ing such  bar. 

Contingent  remainderman.— Where  the  rights  of  a  contingent  re- 
mainderman accrue  at  the  death  of  the  life-tenant,  the  statute  be- 
gins to  run  only  from  that  event.  Whitesides  v.  Cooper,  115  N.  C, 
571. 

Note.  —  This  section  changes  t  he  former  law.  Montgomery  v. 
Wynne,  20  N.  C,  527;  Rid^n  v.  Frion,  7  N.  C  577;  Weare  v.  Burge, 
32  N.  C,  169. 

Sec.  174:.  Title  not  to  affect  action  to  enforce  payment  of 
bills,  &c,  C.  C.  P.,  s.  53.    1874->5,  c.  170. 

m 

This  title  shall  not  affect  actions  to  enforce  the  payment 
of  bills,  notes  or  other  evidences  of  debt,  issued  or  put  in 
circulation  as  money  by  moneyed  corporations  incorporated 
under  the  laws  of  the  state. 

Sec.  175.  Nor  actions  against  directors,  &c,  of  moneyed 
corporations  or  banking  associations,  limitations  in  stich 
cases  prescribed.    C  C.  -P.,  s.  54. 

This  title  shall  not  affect  actions  against  directors  or 
stockholders  of  any  moneyed  corporation  or  banking  asso- 
ciation incorporated  under  the  laws  of  this  state,  to  recover 
a  penalty  or  forfeiture  imposed,  or  to  enforce  a  liability 
created  by  law ;  but  such  actions  must  be  brought  within 
three  years  after  the  discovery  by  the  aggrieved  party  of 
the  facts  upon  which  the  penalty  or  forfeiture  attached,  or 
the  liability  was  created. 

From  discovery. — Houston  v.  Thornton,  122  N.  C,  365.  (At  p. 
375). 

Stockholders. — The  three  years  statute  of  limitations  begins  to 
run  against  the  private  stockholders  of  a  bank,  upon  the  personal 
liability  clause  of  the  charter,  from  the  date  the  bank  suspends 
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payment;  and  this  whether  the  assets  of  the  corporation  are  ex- 
hausted or  not.  Long  v.  Bank,  90  N.  C,  405.  Note.  The  cause 
of  action  accrued  in  this  case  prior  to  G.  C.  P. 

Sec,  176.    Certain  suits  against  banks  barred,     C.  C.  />.,  8. 
te(a),H72,c.  120. 

Whereas,  many  citizens  of  the  state  of  North  Carolina 
were  stockholders  in  banking  institutions  chartered  in  other 
states  before  the  year  one  thousand  eight  hundred  and  sixty- 
one,  which  contain  individual  liability  clauses  in  the  nature 
of  penalties,  in  the  event  of  failure  on  the  part  of  said  bank- 
ing corporations  to  meet  their  liabilities  :  and 

Whereas,  said  banking  corporations  have  become  insol- 
vent by  the  results  of  the  late  war,  thereby  entailing  upon 
the  stockholders  the  loss  of  the  investment  of  their  capital 
therein,  and  they  are  threatened  with  further  loss  by  reason 
of  said  individual  liability  clauses  ;  therefore, 

All  such  causes  of  action  as  have  not  hitherto  been  com- 
menced in  this  state  against  citizens  thereof,  are  hereby 
declared  to  be  barred  by  lapse  of  time. 

Note — As  to  invalidity  of  this  section,  see  Strickland  v.  Draughan, 
II  N.  C.  103;  Nichols  v.  R.  R.,  120  N.  C,  495;  Culbreth  v.  Downing, 
121  N.  C,  205. 
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TITLE  IV. 


PARTIES  TO  CIVIL  ACTIONS. 


Sktion. 

VH.  Action  to  be  b v  party  in  in- 
terest; action  by  grantee  of 
land  held  adversely ;  assign- 
ment of  thine  in  action. 

lft.  Action  by  and  against  a  mar- 
ried  woman 

1«9.  Action  by  executor,  trustee, 
etc. 

W.  Infante  to  sue  by  guardian  or 
next  friend. 

«*•  Infants,  etc.,  to  defend  by 
guardian  ad  litem 
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Section. 

182.  Guardian  ad  litem  to  file  an- 
swer. 

183.  Who'to  be  plaintiffs. 

184.  Who  to  be  defendants. 

185.  Parties  to  be  joined 

186.  Parties  to  bills  and  notes,  etc. 
187     Joint  contracts  of  copartners. 

188.  Actions,  when  not  to  abate. 

189.  Court  may  determine  contro- 
versy and  interpleader. 


§  1 77  Clark's  code  of  civil  procedure. 

Sec.  177*  ActUm  to  be  by  party  in  interest:;  uctton  by  gran- 
tee of  land  held  adversely  ;  assignment  of  thing  in  action. 
C.  C.  P.,  *.  55.    1874-'5,  c.  250,  s.  1. 

Every  action  must  be  prosecuted  in  the  name  of  the  real 
party  in  interest,  except  as  otherwise  provided  ;  but  this  sec- 
tion shall  not  be  deemed  to  authorize  the  assignment  of  a 
thing  in  action  not  arising  out  of  contract.  But  an  action 
may  be  maintained  by  a  grantee  of  real  estate  in  his  own 
name,  whenever  he  or  any  grantor  or  other  persou  through 
whom  he  may  derive  title,  might  maintain  such  action,  not- 
withstanding the  grant  of  such  grantor  or  other  conveyance 
be  void,  by  reason  of  the  actual  possession  of  a  person  claim- 
ing under  a  title  adverse  to  that  of  such  grantor,  or  other 
person,  at  the  time  of  the  delivery  of  such  grant  or  other 
conveyance.  In  the  case  of  an  assignment  of  a  thing  in 
action  the  action  by  the  assignee  shall  be  without  prejudice 
to  any  set-off  or  other  defence  existing  at  the  time  of,  or  before 
notice  of,  the  assignment ;  but  this  section  shall  not  apply  to 
a  negotiable  promissory  note  or  bill  of  exchange,  transferred 
in  good  faith  and  upon  good  consideration,  betore  due. 

Action  by  a  citizen  representing  a  class. — A  citizen  of  a  township 
representing  a  class  may  bring  an  action  to  test  the  validity  of  a 
township  election,  and  other  citizens  may  be  allowed  to  come  in 
and  defend  such  action.  Perry  v.  Whitaker,  71  N.  C,  447;  Jones  v. 
Com'rs,  107  N.  C,  251,  and  many  cases  there  cited. 

Action  upon  official  bonds. — This  section  does  not  dispense  with 
the  requirement  that  suits  upon  official  bonds  made  payable  to  the 
state  must  be  brought  in  the  name  of  the  state.  Carmichael  v. 
Moore,  88  N.  C,  29. 

The  commissioners  of  a  county  are  proper  relators  to  sue  upon 
the  official  bond  of  a  county  treasurer  to  recover  the  county  school 
fund.  Commissioners  v.  Magnin,  86  N.  C,  285;  Commissioners  v. 
Magnin,  78  N.  C,  181. 

An  action  upon  a  county  treasurer's  bond  to  recover  an  account 
alleged  to  be  due  the  county,  must  be  brought  on  the  relation  of 
the  commissioners,  and  not  by  the  succeeding  treasurer.  Wescott 
v.  Thees,  89  N.  C,  55. 

The  chairman  of  the  fence  commission  to  whom  a  fund  is  payable, 
though  not  named  in  the  bond,  may  maintain  the  action  under  the 
provisions  of  The  Code,  sec.  1891,  (and  it  is  intimated  that  he  might 
have  maintained  it  independently  of  those  provisions),  against  the 
tax-collector  ,for  failure  to  pay  over  the  fund.  Speight  v.  Staton, 
104  N.  C,  44. 

An  action  which  embraces  a  cause  of  action  against  the  surety 
on  the  sheriff's  bond,  was  properly  brought  in  the  name  of  the  state 
on  the  relation  of  the  plaintiff.     Cook  v.  Smith,  119  N.  C,  350. 
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Action  against  superior  court  clerk. — The  county  treasurer  is  the 
proper  plaintiff  In  an  action  on  the  bond  of  the  superior  court  clerk 
to  recover  money  collected  by  him  as  taxes  on  suits.  Hewlett  v. 
Nutt.  79  N.  C,  263:  Bray  v.  Barnard,  109  N.  C,  48. 

Against  sheriff. — The  Board  of  County  Commissioners  are  the 
proper  relators  in  an  action  against  a  defaulting  sheriff  to  compel 
the  settlement  of  school  taxes.  Tillery  v.  Candler,  118  N.  C,  888; 
Commissioners  v.  Sutton,  120  N.  C,  298,  and  County  Board  of  Educa- 
tion Comm'rs  v.  Candler.  123  N.  C,  682. 

Action  between  counties. — When  tax-payers  in  one  of  the  counties 
of  a  fence  district  have  paid  more  than  their  proportion  of  the  tax  to 
build  the  fence,  the  county  commissioners  of  that  county  are  the 
proper  parties  to  bring  suit  to  recover  the  excess,  and  when  col- 
lected they  will  retain  it  as  a  special  credit  to  each  of  such  tax-pay- 
ers in  a  general  collection  of  county  taxes.  Commissioners  of  Green 
t.  Commissioners  of  Lenoir,  92  N.  C,  180. 

Action  for  penalty. — The  person  claiming  the  penalty,  and  not 
the  state,  is  the  proper  party  plaintiff  in  an  action  for  the  penalty 
Imposed  on  railroads  by  sec.  1967  of  The  Code.  Middleton  v.  Rail- 
road, 95  N.  C,  167. 

*  Where  the  statute  allows  an  action  to  be  brought  for  a  penalty 
created  by  it,  by  any  person  who  may  sue  for  it,  no  person  has  such 
an  interest  in  it  as  can  be  the  subject  of  arbitration,  until  an  ac- 
tion has  been  brought.     Middleton  v.  Railroad,  95  N.  C.,  167. 

Any  person  may  sue  for  the  penalty  imposed  upon  sheriffs  by  sec. 
2079  of  The  Code,  for  a  false  return,  and  he  need  not  mention  in 
Ms  complaint  the  other  party  to  whom  the  statute  gives  one-half 
the  recovery.     Harrell  v.  Warren,  100  N.  C,  259. 

The  penalty  prescribed  by  The  Code.  sec.  1960,  against  corpora- 
tions for  failure  to  make  the  returns  required  by  the  preceding  sec- 
tion, can  only  be  recovered  in  an  action  by  the  state.  A  private  re- 
lator cannot  maintain  the  action.    Hodge  v.  Railroad,  108  N.  C,  24. 

An  action  against  a  register  of  deeds  to  recover  the  penalties  im- 
posed for  a  failure  to  comply  with  the  provisions  of  the  statute  in  re- 
lation to  Issuing  marriage  licenses  must  be  prosecuted  in  the  name 
of  the  person  who  sues  therefor,  and  not  in  the  name  of  the  state. 
Maggett  v.  Roberts,  108  N.  C,  174. 

The  person  suing  for  a  penalty  for  failure  to  discharge  an  official 
duty  Is  the  proper  party-plaintiff,  and  not  the  state,  unless  it  is  so 
required  by  the  statute.  Burrell  v.  Hughes,  116  N.  C,  431;  Sutton 
v.  Phillips,  116  N.  C,  502;  Katzenstein  v.  Railroad,  84  N.  C,  688; 
Goodwin  v.  Fertilizer  Co.,  119  N.  C,  120. 

The  Code  of  1883,  Sections  3841,  3842,  which  provide  that  private 
parties  may  recover  penalties  of  any  person  selling  and  delivering 
provisions  by  unauthorized  weights  and  measures,  is  not  in  conflict 
with  the  Constitution  of  1875,  Art.  9,  Sec.  5,  which  provides  that  the 
net  proceeds  of  all  penalties  and  forfeitures  shall  go  to  the  school 
fund.  Katzenstein  v.  Railroad,  84  N.  C,  688;  Sutton  v.  Phillips,  116 
N.  C  502.  % 

Qvarrf,  whether  a  party  suing  the  official  bond,  and  not  the  officer 
alone,  for  a  penalty,  should  not  make  himself  a  relator  in  an  action 
in  the  name  of  the  State.    Joyner  v.  Roberts,  112  N.  C,  111. 

Under  Sections  2190,  2191  and  2193  of  The  Code,  requiring  each 
sack  of  fertilizer  sold  to  have  a  tag  attached  and  affixing  a  penalty 
fcr  noncompliance  therewith,  to  be  recovered  by  any  one  suing 
therefor,  the  person  suing  for  the  penalty,  and  not  the  Department 
of  Agriculture  or  the  State,  is  the  proper  party  plaintiff.  Goodwin 
▼.  Fertilizer  Works,  119  N.  C,  120. 
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Action  on  guardian  and  administration  bonds. — Actions  upon  the 
bonds  of  guardians,  administrators,  executors  and  collectors  must 
be  brought  in  the  name  of  the  State.  Norman  v.  Walker,  101  N. 
C.,  24. 

The  objection  that  an  action  upon  an  administrator's  bond  was 
not  brought  in  the  name  of  the  state  must  be  made  in  apt  time. 
Brown  v.  McKee,  108  N.  C,  387. 

The  share  of  an  infant  in  an  estate  in  the  hands  of  his  guardian 
is  capable  of  being  assigned,  and  when  so  assigned,  the  assignee, 
and  not  the  infant,  is  the  proper  relator  in  an  action  on  the  guardian 
bond.     Petty  v.  Rousseau,  94  N.  C,  355. 

A  creditor  of  a  guardian  is  not  the  proper  relator  in  an  action 
upon  the  guardian  bond.     McKinnon  v.  McKinnon,  81  N.  C,  201. 

Action  on  note  payable  to  guardian  "as  guardian." — The  adminis- 
trator of  a  guardian  cannot  sue  on  a  note  payable  to  the  guardian 
"as  guardian,"  unless  on  a  settlement  the  note  has  become  the  prop- 
erty of  his  intestate.    Alexander  v.  Wriston,  81  N.  C,  191. 

Administrator  of  deceased  guardian. — The  administrator  of  a  de- 
ceased guardian  cannot  maintain  a  suit  on  the  bond  of  a  clerk  and 
master  for  a  sum  due  the  ward  of  such  deceased  guardian.  Davis 
V.  Fox,  69  N.  C,  435. 

Survivor  of  joint  guardians. — The  survivor  of  joint  guardians  may 
sue  on  a  note  payable  to  both,  and  at  his  death  the  action  may  be 
continued  by  his  representative,  as  the  trustee  of  an  express  trust 
Biggs  v.  WilliamB,  66  N.  C,  427;  Mebane  v.  Mebane,  Id.  334.  Action 
can  be  brought  by  a  second  guardian  on  note  given  to  the  first  guar- 
dian.    Love  v.  Johnston,  72  N.  C,  420. 

Guardian  not  sue  for  realty. — A  guardian  having  no  title  to  the 
land  of  his  ward,  it  is  not  his  duty  to  sue  for  the  recovery  of  realty. 
Cross  v.  Craven,  120  N.  C,  331. 

Note  payable  to  guardian  delivered  to  ward. — Where  such  note  is 
delivered  to  ward  by  guardian  on  settlement,  but  without  endorse- 
ment action  must  be  brought  in  name  of  guardian  to  use  of  ward. 
Mebane  v.  Mebane,  66  N.  C,  334. 

Note. — This  would  scarcely  be  deemed  authority  now. 

Ward  may  sue  In  his  own  name. — When  a  bond,  made  payable  to 
a  guardian,  is  turned  over  to  the  ward  in  settlement,  the  latter  can 
maintain  an  action  on  it,  though  the  legal  title  may  have  been 
transferred  by  the  guardian's  endorsement  to  another.  Usry  v. 
Suit,  91  N.  C,  406. 

A  ward  can  maintain  the  action  against  the  guardian  bond  in  his 
own  name,  and  the  joinder  of  the  State  is  a  mere  matter  of  surplus- 
age, and  not  a  misjoinder  of  different  causes  of  action.  McNeill  v. 
McBryde,  112  N.  C,  408. 

Action  on  notes  executed  to  a  special  administrator  or  receiver. — 
A  general  administrator,  succeeding  a  special  administrator  or  re- 
ceiver, may  sue  in  his  own  name  on  notes  given  to  the  special  ad- 
ministrator.    Cowles  v.  Hayes,  71  N.  C,  230. 

Administrator  in  this  state  of  decedent  domiciled  elsewhere. — An 
administrator  having  in  his  possession  a  policy  issued  on  the  life 
of  his  intestate,  has  a  right  to  bring  an  action  to  recover  the  amount 
thereof,  although  an  administrator  has  also  been  appointed  in  the 
State  of  the  decedent's  domicile.  Shields  v.  Life  Insurance  Com- 
pany, 119  N.  C,  380. 

Administrator  de  bonis  non. — An  administrator  de  bonis  non  may 
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sue  in  his  own  name  on  a  bond  which  he  had  passed  without  en- 
dorsement  to  a  distributee  of  the  estate  of  his  intestate.  Setzer  v. 
Lewis,  69  N.  C.,  133. 

An  administrator  de  bonis  non  c.  t.  a.  is  the  representative  of  the 
testator  and  the  proper  party  plaintiff  in  an  action  to  recover  the 
assets  of  the  estate.  Grant  v.  Bell,  87  N.  C,  34;  Ballinger  v.  Cure- 
ton.  104  N.  C,  474. 

An  action  to  enforce  the  settlement  and  distribution  of  unadminis- 
tered  assets  in  the  hands  of  a  former  administrator  or  executor  must 
be  prosecuted  by  an  administrator  cfc  bonis  non.  Goodman  v.  Good- 
man, 72  N.  C,  508;  Ham  v.  Kornegay,  85  N.  C,  119;  University  v. 
Hughes,  90  N.  C  538;  Hardy  v.  Mills,  91  N.  C.,  131;  Merrill  v.  Mer- 
rill, 92  N.  C.  657;  Turlbut  v.  Hollar,  102  N.  C,  407;  Gilliam  v.  Wat- 
kins,  104  N.  C,  180. 

Administrator  cum  testamento  annexo. — Where  a  testator  living 
in  another  state  left  a  will  which  was  admitted  to  probate  in  that 
state  and  also  in  this,  gave  a  sum  of  money  to  A,  in  trust  for  the 
benefit  of  B,  both  of  this  state,  the  Interest  to  be  paid  to  B  during 
ber  life,  and  at  her  death  the  trustee  to  distribute  the  principal,  ac- 
cording to  her  judgment,  for  the  benefit  of  the  poor  of  the  county 
where  A  and  B  lived,  and  the  executor  who  qualified  in  the  state 
of  testator's  domicile  paid  over  the  amount  of  legacy  to  the  trustee, 
who  deposited  a  part  of  it  with  the  defendant's  brokers,  who  lived 
In  this  state,  and  A  having  died  without  disposing  of  the  sum  so  de- 
posited, and  B  having  never  died:  Held,  that  an  administrator  cum 
testamento  annexo  in  this  state  could  not  sustain  an  action  for  that 
ram  against  the  brokers.  If  entitled  to  the  possession  of  the  fund 
at  all,  his  remedy  would  have  been  against  the  personal  represen- 
tative of  the  trustee,  and  not  against  the  defendants,  who  were  his 
agents.  With  the  parties  then  before  the  court,  It  was  error  to  ad- 
judge a  final  disposition  of  the  fund,  and  the  action  should  have 
been  dismissed.     McKoy  v.  Guirkln,  102  N.  O.,  21. 

Administrator  to  subject  real  estate. — It  is  the  duty  of  the  per- 
sonal representative  to  take  appropriate  steps  to  subject  the  real 
estate  of  decedent  to  the  payment  of  the  debts.  If  he  is  derelict  in 
this  matter,  the  creditor  has  a  remedy  to  enforce  a  sale  of  the  real 
estate  under  Sections  1436,  1474,  of  The  Code.    Lee  v.  McKoy,  118 

"•  v».»  519. 

Action  for  distributive  share.— Where  one  claims  personal  prop- 
erty as  the  distributee  of  an  ancestor,  an  action  to  recover  the  same 
can  be  maintained  only  by  the  administrator  or  executor  of  the  de- 
ceased.   Varner  v.  Johnson,  112  N.  C,  570. 

Action  to  recover  distributive  share  from  one  to  whom  it  was 
wrongly  paid. — Where  moro3y  was  paid  by  an  administrator  to  one 
supposed  to  be  entitled  as  a  distributee  "in  full  of  his  distributive 
share"  and  on  his  promise"  to .refund"  should  any  lawful  claim  come 
against  the  estate,"  no  cause  of  Actifcr.  fcecrueth  to  those  who  were 
rightly  entitled,  and  the  money  can  only  b*  recovered  by  the  admin- 
istrator to  whom  the  promise  was  made.  Norwood  v.  ONJ^oaJL  112 
N.  C,  127. 

Action  by  personal   representative  in   his  representative  cap*o' 
Ity- — The  personal  representative  must  sue,  upon  causes  of  action- 
to  which  the  estate  is  the  real  party  in  interest,  in  his  representa- 
tive capacity.     Rogers  v.  Gooch,  87  N.  C,  442. 

Action  for  recovery  of  real  estate.— An  action  for  the  recovery  of 
real  estate  can  be  prosecuted  by  the  real  owner,  notwithstanding 
adverse  possession  by  a  third  person  at  the  time  of  conveyance,  al- 
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though  the  action  was  begun  before  the  statute  permitting  this  to 
be  done.     Buie  v.  Carver,  75  N.  C,  559;  Justice  v.  Eddings,  75  N.  C. 
581. 

It  was  a  rule  of  the  common  law,  which  is  in  force  in  this  state, 
(Code,  sec.  1333)  that  a  conveyance  of  land,  held  adversely  to  the 
grantor  was  void,  as  to  the  person  so  holding  adverse  possession 
and  those  claiming  under  him,  but  was  valid  and  passes  title  as  to 
all  the  rest  of  the  world.  This  is  altered  by  The  Code,  sec.  177,  to 
the  extent  of  allowing  the  grantee  to  sue  in  his  own  name,  provided 
be,  or  any  grantor,  or  any  other  person  through  whom  he  may  de- 
rive title,  mighc  maintain  such  action,  notwithstanding  such  convey- 
ance was  void,  by  reason  of  such  actual  adverse  possession,  when 
it  was  made.  Johnson  v.  Prairie,  94  N.  C,  773;  Osfiorne  v.  Ander- 
son, 89  N.  C,  261. 

Note. — Code  sec.  1333  was  repealed,  ch.  42,  Laws  1899. 

Action  for  recovery  of  real  estate  by  executor. — Where  an  execu- 
tor was  charged  with  the  management  of  land,  which  implied  the 
right  of  possession  until  the  trust  should  be  fully  carried  out,  upon 
his  death  and  the  appointment  of  an  administrator  de  bonis  non,  cum 
t€8tamrnto  atmrxo,  the  latter  became  entitled  to  the  possession  of  the 
land,  and  can  recover  the  same  from  those  withholding  it.  Smathers 
v.  Moody,  112  N.  C,  792. 

Action  upon  a  note  for  purchase-money  of  land. — An  action  upon 
a  note  executed  to  a  deceased  person  during  his  life-time  for  land 
sold  by  him  should  be  brought  In  the  name  of  his  personal  represen- 
tative.    blanKenship  v.  Hunt,  76  N.  C,  377. 

Heirs  at  law  of  mortgagee. — Generally  speaking,  the  heirs  of  a 
mortgagee  are  necessary  parties  to  proceedings  to  foreclose.  Where 
the  mortgagee  assigned  his  interest  in  the  mortgaged  property,  be- 
came insolvent  and  left  the  state,  leaving  in  his  heirs,  who  are  non- 
residents, the  dry  legal  title,  they  are  not  necessary  parties.  Ether 
idge  v.  Vernoy,  71  N.  C,  184. 

Change  of  ownership  pendente  lite. — If  a  change  of  ownership 
takes  place  during  suit,  the  new  owner  can  file  a  supplemental  com- 
plaint.    Murray  v.  Blackledge,  71  N.  C,  492. 

Action  by  equitable  owner  of  real  estate. — The  owner  of  real  es- 
tate can  recover  it  In  an  action  of  ejectment  although  the  legal  es- 
tate is  In  his  trustee.  Murray  v.  Blackledge,  71  N.  C,  492;  Farmer 
v.  Daniel,  82  N.  C,  152;  Conroy  v.  Cheshire,  88  N.  C.t  375:  Taylor  v. 
Eatman,  92  N.  C,  601. 

A  purchaser  of  an  equity  of  redemption  has  a  sufficient  legal  in- 
terest in  the  land  to  enable  him  to  recover  possession  thereof  from 
the  mortgagor.     Black  v.  Justice,  86  N.%Q.,£04;  Davis  v.  Evans,  27  N. 

C.   525.  L    *"  u     «/\ 

The  grantee  in  a  deedv  coaVeying  pnlV  &  iife-estate,  though  it  was 

intended  to  have  fce^en  ihade\  iri  fee-simple,  cannot,  after  the  death 

of  the  grantor,  mftitttfcln  Jan 'action  for  trespass,  as  the  equitable 

owhor.  i«!\>©S3essfc>jl;  Henley  v.  Wilson,  77  N.  C,  216. 

•.One'.^d  foas*the  right  of  possession  of  an  equitable  estate  in  land, 

:  miy  jnaliifain  an  action  for  the  possession.    Graves  v.  Trueblood, 

•  56  Sf.  C.    495. 

Plaintiff  being  owner  of  the  equitable  estate  of  the  obligee  in  a 
bond  for  title,  and  of  a  one-fourth  share  of  the  legal  title,  can  re- 
cover possession  in  an  action  of  ejectment  against  persons  claim- 
ing under  such  obligee.     Grubb  v.  Lookabill,  100  N.  C,  267. 

Where  one  who  has  an  equitable  title,  subsequently  acquires  the 
legal  title,  so  that  they  become  united  in  the  same  person,  the  for- 
mer is  merged  in  the  latter.    Peacock  v.  Stott,  101  N.  C,  149, 
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In  an  action  to  recover  land,  the  plaintiff  may  recover  upon  the 
equitable  title,  although  not  pleaded,  when  the  Court  would,  in  a 
direct  proceeding,  correct  a  formal  defect,  or  where  the  dry  legal 
title  is  outstanding  in  another;  aliter,  when  extrinsic  evidence  is 
necessary  to  establish  the  equitable  ownership.  So,  in  this  action, 
plaintiff  may  recover  upon  a  deed  of  a  commissioner  of  the  Court 
without  seal.     Geer  v.  Geer,  109  N.  C,  679. 

The  owner  of  an  equitable  estate  in  land,  by  way  of  resulting 
trust,  who  conveyed  the  "legal  and  equitable  estate"  by  way  of 
mortgage,  being  entitled  to  redeem  and  to  possession  until  fore- 
closure or  entry  by  the  mortgagee,  may  compel  a  conveyance  of  the 
legal  estate  by  the  holder.     Lackey  v.  Martin,  120  N.  C,  391. 

Tenants  in  common. — One  of  several  tenants  in  common  can 
maintain  an  action  of  ejectment.  Fox  v.  Stafford,  90  N.  C,  296; 
Overcash  v.  Kitchin,  89  N.  C,  384;  Yancey  v.  Greenlee,  90  N.  C, 
317;  Lafoon  v.  Shearin,  95  N.  C,  391;  Thames  v.  Jones,  97  N.  C,  121. 

Where  a  tenant  in  common  disposes  of  his  interest  in  the  com- 
mon property,  pending  litigation  in  regard  to  it,  his  heirs  are  not 
necessary  parties  to  such  litigation.  Dawklns  v.  Dawkins,  93  N.  C, 
283. 

One  tenant  in  common  of  chattels  cannot  maintain  trover  against 
his  co-tenant  upon  a  mere  demand  and  refusal  to  deliver  to  him  his 
share  of  the  common  property,  but  the  act  of  withholding  must  be 
tortious,  having  the  effect,  so  far  as  the  plaintiff  is  concerned,  of  an 
actual  destruction  of  the  property.  Shearin  v.  Riggsbee,  97  N.  C, 
216. 

If  one  tenant  in  common  sue  his  co-tenant  for  possession,  the  ac- 
tion will  be  dismissed,  if  it  is  shown  that  plaintiff's  rights  were  not 
denied,  and  he  had  given  no  reasonable  notice  to  his  co-tenant  of  his 
demand  to  be  admitted  to  joint  possession;  but  where  the  defend- 
ant in  such  an  action,  by  his  answer,  denies  the  plaintiff's  title,  he 
thereby  admits  an  ouster,  and  the  action  lies.  Allen  v.  Sallinger,  103 
N.  C.f  14. 

One  tenant  in  common  is  allowed  to  sue  alone  and  recover  the  en- 
tire interest  in  the  property  against  another  claiming  adversely  to 
his  co-tenants  as  well  as  to  himself,  in  order  to  protect  their  rights 
against  trespassers  and  disseisors.  Gilchrist  v.  Middletion,  107  N. 
C,  663. 

While  a  tenant  In  common  of  a  chattel  cannot  maintain  an  action 
against  his  co-tenant  for  conversion  upon  the  ground  merely  that 
his  demand  for  possession  has  been  refused:  yet,  if  the  tenant  in 
possession  withholds  the  common  property,  or  exercises  such  do- 
minion over  it  as  amounts  to  a  denial,  or  is  inconsistent  with  the 
rights  of  his  co-tensnt  an  action  in  the  nature  of  trover  will  lie. 
Waller  v.  Bowling,  108  N.  C,  289. 

While  one  tenant  in  common  suing  a  trespasser  in  ejectment  and 
proving  title  to  an  undivided  interest  is  entitled  to  judgment  for  the 
possession  of  the  whole  land,  though  the  evidence  establishing  his 
right  demonstrates  that  others  than  the  defendant  nold  as  co-ten- 
ants, and  that  the  other  undivided  Interests  and  the  action  enure  to 
their  benefit:  yet.  when  the  defendant  is  a  co-tenant,  the  plaintiff 
should  have  judgment  only  for  the  recovery  of  the  interest  to  which 
he  shows  title.  Foster  v.  Hackett.  112  N.  C,  546:  Gilchrist  v.  Mid- 
dleton,  107  N.  C,  663. 

Tenant  by  the  curtesy.— A  tenant  by  the  curtesy  initiate  Is  the  real 
party  In  interest  in  an  action  for  the  recovery  of  possession  of  the 
wife's  land  and  may  sue  without  joining  her  as  a  party  plaintiff 
when  the  marriage  was  prior  to  1868.  Wilson  v.  Arentz,  70  N.  C, 
670;  State  v.  Mills,  91  N.  C,  581;  Morris  v.  Morris,  94  N.  C,  613. 
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The  husband  cannot  maintain  an  action  in  his  name  alone  to  re- 
cover lands  of  which  he  is  tenant  by  the  curtesy  initiate  where  the 
marriage  occurred  since  1868  but  the  wife  can  maintain  such  ac- 
tion, either  by  joining  her  husband  or  suing  alone.  Walker  v.  Long, 
109  N.  C,  510;  nor  can  the  husband  recover  rents  of  wife's  land. 
Thompson  v.  Wiggins,  109  N.  C.f  508. 

Trustees. — A  trustee  may  sue  in  his  own  name,  or  he  may  join  his 
cestui  que  trust.  Rankin  v.  Allison,  64  N.  C,  673;  Biggs  v.  Williams, 
66  N.  C.,  427;  Mebane  v.  Mebane,  66  N.  C.,  334;  Wynne  v.  Heck,  92 
N.  C,  414. 

The  fact  that  the  plaintiff  sued  as  trustee  when  the  sum  was  due 
him  Individually,  would  not  prevent  his  recovery.  Brem  v.  Cov- 
ington, 104  N.  C,  589. 

Where  a  note  was  made  payable  to  "J.,  cashier,"  and  collateral  se- 
curity delivered  to  him,  he  being  a  member  and  cashier  of  the  firm 
of  "C.  &  J.,"  the  owners  of  the  debt,  an  action  for  the  foreclosure  of 
the  mortgage  security  was  properly  brought  in  the  name  of  the 
cashier,  he  being  the  holder  of  the  collateral  as  trustee  for  the  firm. 
Jenkins  v.  Wilkinson,  113  N.  C,  532. 

Substituted  trustee  under  Code,  Sec.  1276. — Where  the  trustee,  in 
a  conveyance  to  secure  creditors,  died  before  fully  administering 
the  trust,  and  another  person  is  appointed  trustee  under  the  statute 
the  substituteu  trustee  can  maintain  an  action  against  the  personal 
representatives,  heirs  at  law  or  devisees  of  the  deceased  trustee  for 
such  portion  of  the  trust  estate  as  the  original  trustee  was  seized  or 
possessed  of  at  his  death.  In  such  action  it  is  not  proper  to  make 
creditors  of  the  trustee,  whose  demands  were  contested,  parties,  as 
they  are  not  necessary  to  the  settlement  of  the  only  issue  raised, 
viz.,  the  amount  and  custody  of  the  unadministered  trust  estate. 
Warren  v.  Howard,  99  N.  C,  190. 

Trustee  with  an  interest. — Where  a  note  is  handed  to  a  party  with- 
out endorsement  by  the  payee  to  collect,  and  out  of  the  money,  when 
collected,  to  pay  himself  a  debt  which  the  payee  owed  him  and  pay 
the  balance  to  the  payee,  such  party  is  entitled  to  sue  upon  the  note. 
Willey  v.  Gatling,  70  N.  C,  410. 

*  • 

Cestui  que  trust. — When  property  is  conveyed  to  trustees  with 
power  to  make  repairs,  the  cestui  que  trust  is  not  a  necessary  party 
to  proceedings  to  enforce  a  mechanic's  lien  therefor.  Cheatham  v. 
Rowland,  92  N.  C,  340. 

A  bill  of  sale  which  recited  that,  in  consideration  of  a  sum  "paid 
by  W.,  agent"  for  plaintiff,  a  bargainor  sold  and  conveyed  a  stock  of 
goods,  vested  the  title  in  the  plaintiff  and  not  in  the  agent,  and 
the  former  may  maintain  an  action  of  claim  and  delivery  for  the 
goods.    Woolen  Company  v.  McKlnnon,  114  N.  C,  661. 

Action  by  heirs-at-law  of  cestui  que  trust. — In  an  action  by  the 
heirs-at-law  of  a  cestui  que  trust  who  is  deceased  his  administrator  Is 
not  a  necessary  party  to  an  action  which  is  for  recovery  of  real  es- 
tate in  the  trust  though  the  trustee  is  entitled  to  have  him  brought 
in  if  he  sodesire.     Maxwell  v.  Barringer,  110  N.  C,  76. 

Landlord  and  tenant. — Except  as  to  the  landlord,  the  tenant  is  en- 
titled to  possession  of  the  crop,  and  is  the  'party  in  interest"  to 
bring  suit  for  it.     Bridgers  v.  Dill,  97  N.  C,  202. 

■ 

Bond  to  make  title. — A  bond  to  make  title  to  land  on  the  payment 
of  the  purchase-money  may  be  assigned,  and  an  action  for  damages 
for  non-performance  brought  by  the  assignee.  Utley  v.  Foy,  70  N. 
C.f  303. 
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Receivers. — A  receiver  of  a  corporation  appointed  by  the  circuit 
court  of  the  United  States  cannot  sue  in  the  state  court  in  his 
own  name,  nor  without  order  of  the  court,  to  recover  the  property 
of,  or  collect  debts  due  to,  the  corporation.  Battle  v.  Davis,  66  N. 
C,  252. 

A  receiver  appointed  upon  the  dissolution  of  a  corporation,  or  a 
trustee  charged  with  the  collection  of  its  assets,  can  bring  suit  in 
his  own  name  against  a  debtor  of  the  corporation,  or  he  can  bring 
such  suit  in  the  name  of  the  corporation.  The  Code,  sec.  668;  Gray 
t.  Lewis,  94  N.  C,  392. 

A  receiver,  duly  appointed  and  having  power  to  collect  the  assets 
of  the  estate  committed  to  him,  can  maintain  an  action  upon  a  policy 
of  insurance  issued  to  the  person  whom  he  represents,  in  his  own 
name.    Boyd  v.  Insurance  Co.,  Ill  N.  C,  372. 

A  consent  order  that  B.  should  collect  assets  and  sell  property  un- 
til a  future  order  of  the  Court,  and  that  a  motion  for  the  appoint- 
ment of  a  receiver  should  be  continued  without  prejudice,  did  not 
have  the  effect  to  constitute  B.  a  receiver  or  trustee  of  an  express 
trust,  and  he  could  not  maintain  an  action  to  recover  assets  in  his 
own  name.     Boyd  v.  Insurance  Co.,  Ill  N.  C,  372. 

Commissioner. — Where  a  commissioner,  appointed  to  conduct  a  ju- 
dicial sale,  was  directed  to  sell  for  cash,  and  did  so,  except  that  one 
of  the  purchasers  did  not  immediately  pay  his  bid,  the  commissioner 
may  maintain  an  independent  action  in  his  own  name  to  recover 
the  amount  of  the  bid.    Lackey  v.  Person,  101  N.  C,  651. 

Depositor. — A  single  depositor  may  maintain  an  action,  in  his  own 
name,  against  the  directors  of  a  bank  for  the  loss  of  a  deposit  re- 
sulting from  their  fraud,  neglect  or  mismanagement.  Tate,  Treas- 
urer v.  Bates,  118  N.  C,  288. 

Action  by  undisclosed  foreign  principal. — Even  if  it  were  settled 
(which  is  not  the  case)  that  an  undisposed  foreign  principal  cannot 
maintain  an  action  on  a  contract  made  by  his  agent  with  another, 
this  rule  would  not  apply  where  the  parties  are  residents  of  differ- 
ent States  of  the  American  Union,  for  they  are  not  foreign  to  each 
other  in  such  a  sense  as  to  permit  the  operation  of  the  rule  stated. 
Barham  v.  Bell,  112  N.  C,  131. 

Non-residents. — Non-residents  can  sue  in  the  courts  of  this  state. 
Walters  v.  Breeder,  48  N.  C,  64;  Miller  v.  Black,  47  N.  C,  341; 
Thompson  v.  Telegraph  Co.,  107  N.  C,  449. 

Sheriff. — The  sheriff  selling  under  execution  may  bring  an  action 
in  his  own  name  against  the  purchaser  for  the  amount  bid  upon 
tendering  a  deed  for  the  land  sold.  McKee  v.  Lineberger,  69  N.  C, 
217. 

Holder  of  unaccepted  order  or  check. — No  liability  attaches  on  an 
unaccepted  order  in  favor  of  payee  or  his  assignee  against  the 
drawee  or  his  principal.  Marriner  v.  Lumber  Co.,  113  N.  C,  52; 
Hawes  v.  Blackwell,  107  N.  C,  196;  Bank  v.  Bank,  118  N.  C,  783. 

Holder  of  open  account. — The  possession  of  an  open  account  In 
favor  of  another  is  not  evidence  of  the  ownership  thereof  in  the 
holder.    Gregg  v.  Mallett,  111  N.  C,  74. 

An  action  to  try  the  title  to  a  public  office. — An  action  to  try  the 
title  to  a  public  office  may  be  brought  by  the  attorney  general,  either 
on  his  own  information  or  on  the  complaint  of  a  private  party.  Peo- 
ple v.  Hilliard,  72  iv  C,  169;  Saunders  v.  Gatling,  81  N.  C,  298; 
Brown  v.  Turner,  70  N.  C,  93;  Foard  v.  Hall,  111  N.  C,  369. 

8ee  Sec  607,  post  and  notes  thereto. 
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Substituted  plaintiffs. — Where  an  amendment  was  allowed  with- 
out objection,  by  which  new  parties  were  made  to  the  complaint,  and 
subsequently  the  names  of  the  original  parties  were  stricken  from 
the  record,  but  no  change  was  made  in  the  allegations  in  the  com- 
plaint, the  action  mignt  be  prosecuted  to  judgment  in  the  name  of 
the  new  parties,  as  if  they  had  been  original  parties.  Richards  y. 
Smith,  98  N.  C.,  509. 

Where  plaintiff  sells  his  claim  after  beginning  the  action,  the  pur- 
chaser may  be  made  a  party  plaintiff,  even  though,  under  The  Code, 
the  right  of  action  was  not  assignable.  Leavering  v.  Smith,  115  N. 
C,  385:  Field  v.  Wheeier,  120  N.  C,  264. 

Sec  Sec.  273,  post. 

Corporation. — Individual  stockholders,  in  their  own  name,  are  not 
the  proper  parties  to  assert  the  rights  of  a  corporation;  action 
should  be  brought  by  and  for  the  corporation  itself.  If  its  officers  or 
other  stockholders  fail  to  do  their  duty  In  that  respect,  the  remedy 
is,  as  a  general  rule,  to  be  sought  within  the  corporate  organisation. 
Moore  v.  Mining  Co.,  104  N.  C,  534. 

Insurance  policy. — The  Constitution,  art.  10,  sec.  7,  clearly  looks 
to  tne  provision  for  the  wife  and  children,  so  that  they  may  not  be 
left  destitute  by  the  death  of  an  insolvent  husband  and  father,  and 
it  is  personal  to  them  when  they  survive.  Hooker  v.  Sugg,  102  N. 
C,  115. 

Petition  to  sell  land  to  make  assets. — A  judgment  was  obtained 
and  docketed  against  one  W.,  who  afterwards  purchased  a  tract  of 
land,  and,  being  at  the  time  indebted  beyond  his  ability  to  pay,  exe- 
cuted a  deed  to  one  C,  and  died.  The  assignee  for  value  of  the 
judgment  brought  action  to  declare  void  the  conveyance,  and  to 
have  the  land  sold  in  discharge  thereof.  The  defendant  demurred 
that  only  the  administrator  of  W.  could  maintain  an  action  to  sea 
W.'s  land:  Held,  that  the  demurrer  must  be  sustained.  Tuck  v. 
Walker,  106  N.  C,  285. 

Action  by  member  of  religious  society-— In  the  absence  of  a  trus- 
tee ana  a  governing  body  authorized  to  appoint,  any  member  of  a 
religious  society  has  such  a  beneficial  interest  as  will  enable  him, 
In  behalf  of  his  fellow  members,  to  maintain  such  action  as  may  be 
necessary  to  protect  their  common  interest.     Nash  v.  Sutton,  109 

**   C.,  550.  ^  fj>  _ .     . 

An  individual  member  of  a  religious  society  has  an  equitable  in- 
terest in  the  property  held  by  the  church  and  can  maintain  an  ac- 
tion for  the  removal  of  faithless  trustees,  who  have  deprived  the 
society  of  property  held  by  them  in  trust  for  the  purposes  and  in 
the  manner  set  forth  in  chapter  54  of  The  Code.  Nash  v.  Sutton, 
117  N.  C,  231. 

Devisee.— A  testator's  will  contained  the  following  provision:  "It 
is  my  will  ana  I  direct  that  my  real  estate  and  personal  property  be 
kept  together  for  the  use  and  benefit  of  my  four  daughters  (naming 
them)  as  long  as  they  or  any  two  of  them,  will  remain  together, 
and  three  of  them  (one  having  died),  the  year  after  testator  s  death, 
lived  and  raised  on  the  land  devised,  a  bale  of  cotton,  which  the  ex- 
ecutor took  and  sold:  Held,  that  they  were  entitled  to  recover,  and 
that  a  justice  of  the  peace  had  jurisdiction  of  the  action.  Stike- 
leather  v.  Stikeleather,  100  N.  C,  89. 

Mortgage— action  to  recover  surplus.— When  the  proceeds  of  real 
estate  in  proceedings  to  foreclose  a  mortgage  given  by  a  person 
since  deceased,  is  paid  into  the  clerk's  office  by  judicial  order,  and 
subsequently  it  is  directed  that  the  surplus  of  the  fund,  after  pay- 
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ment  of  mortgage  debt,  be  paid  to  the  administrator  of  the  mortga- 
gor, as  assets  to  pay  debts,  non-compliance  with  such  judgment  is* 
a  breach  of  the  bond  and  the  administrator  is  the  proper  party  to 
maintain  an  action  therefor.     Sharpe  v.  Connelly,  105  N.  C,  87. 

Action  by  mortgagee  to  recover  realty. — The  legal  title  of  lands 
passes  by  a  mortgage  to  the  mortgagee,  who  may  maintain  an  action 
to  recover  possession  of  the  same  after  default.  Kiser  v.  Combs, 
114  N.  C,  640. 

Purchaser  from  the  attorney  of  administrator. — One  purchasing  a 
note,  given  to  one  who  died  intestate  in  Virginia,  from  the  attorney 
of  his  administrator,  obtains  the  legal  title  and  may  sue  thereon. 
RIddick  v.  Moore,  65  N.  C,  382. 

Purchaser  at  tax  sale. — Since  the  statute  makes  the  sheriff's  tax 
deed  prima  facie  evidence  of  title,  the  purchaser,  as  plaintiff  in  eject- 
ment, is  entitled  to  recover  upon  proof  of  the  tax  deed  conveying  the 
land,  if  defendant  introduces  no  evidence  of  his  title  and  of  his  hav- 
ing paid  the  taxes  for  which  the  land  was  sold.  Moore  v.  Byrd,  118 
N.  C,  688:  Basnight  v.  Smith,  112  N.  C,  233. 

State  treasurer. — The  Acts  of  1891  (chapter  155,)  and  of  1893 
(chapter  478),  do  not  give  to  the  State  Treasurer  the  exclusive  right 
to  institute  proceedings  for  a  receiver  so  as  to  take  away  the  right 
of  any  creditor,  by  a  general  creditors'  bill,  to  begin  an  action  for 
that  purpose  in  the  Superior  Court  of  the  county  where  the  bank  is 
situated.    Worth,  Treasurer,  v.  Bank,  121  N.  C.f  343. 

Action  for  slander  of  wife. — An  action  by  husband  for  slander  of 
Mb  wife,  the  wife  not  being  a  party  and  the  complaint  alleging  no 
special  damage  to  the  husband,  will  be  dismissed  by  the  Court  on 
motion  by  the  defendant,  or  ex  mtro  motu,  for  failure  of  the  com- 
plaint to  state  a  cause  of  action.     Harper  v.  Plnkston,  112  N.  C,  293. 

Husband  of  a  plaintiff  in  an  action  for  breach  of  promise. — The 
husband  of  a  plaintiff  in  an  action  for  breach  of  promise,  married 
since  suit  commenced,  is  not  a  necessary  party  thereto.  Shuler  v. 
Millsap,  U  N.  C..  297. 

Husband  for  sale  of  injurious  drugs  to  wife. — One  who,  despite 
the  protests  and  warnings  of  a  husband,  persistently  sells  lauda- 
num or  similar  drugs  or  intoxicating  liquors  to  the  latter's  wife, 
knowing  that  she  buys  it  for  use  as  a  beverage,  whereby  she  con« 
tracts  a  habit  destructive  to  her  mental  and  physical  faculties,  and 
causing  loss  to  the  husband  of  her  companionship  and  the  services 
pertaining  to  the  domestic  relation,  is  liable  in  damages  to  the  hus- 
band for  the  injuries  so  sustained.  Holleman  v.  Harvard,  119  N. 
C,  150. 

Wife,  vendee  of  husband. — A  conveyance  of  land  from  husband  to 
wife  will  pass  the  legal  estate  of  the  vendor  and  enable  the  vendee 
to  sustain  an  action  to  declare  title  and  recover  possession.  Wal- 
ker v.  Long,  109  N.  C,  510. 

Widow. — A  widow  who  pays  an  account  for  burial  expenses  of  her 
husband  is  the  proper  party  plaintiff  in  an  action  against  the  admin- 
istrator, being  the  real  party  in  interest.  Ray  v.  Honeycutt,  119  N. 
C,  510. 

A  widow  has  no  right  of  action  against  persons  wrongfully  caus- 
ing the  death  of  her  husband,  the  statute  (The  Code,  Section  1498) 
giving  a  right  of  action  only  to  the  personal  representative  of  the 
person  killed.     Howell  v.  Commissioners,  121  N.  C,  362. 

Action  for  seduction. — "Feigned  issues"  being  abolished  by  the 
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Constitution,  the  woman,  when  of  age,  and  not  her  father,  is  the 
real  party  in  interest  in  an  action  for  seduction.  Hood  v.  Sudderth, 
111  N.  C,  215:  Scarlett  v.  Norwood,  115  n..  C,  284. 

But  the  father  can  sue  for  seduction  of  minor  daughter.  Scarlett 
v.  Norwood,  115  N.  C,  284 ;  Abbott  v.  Hancock,  123  N.  C.,  99. 

Mother. — The  mother  is  entitled  to  bring  an  action  for  seduction 
of  infant  daughter  in  lieu  of  the  father,  where  it  Is  admitted  that 
the  latter  is  living  out  of  the  state.     Abbott  v.  Hancock,  123  N.  C,  99. 

Lunatic. — An  action  for  divorce  may  be  maintained  by  a  guardian 
of  a  lunatic  in  the  name  of  his  ward.  Sims  v.  Sims,  121  N.  C.  ,297. 

Action  by  infant. — Where  an  infant  institutes  an  action  in  his 
own  name  and  arrives  at  full  age  before  the  trial,  the  judgment 
is  binding  on  both  plaintiff  and  defendant.  Hicks  v.  Beam,  112  N. 
C,  642. 

Action  for  non-delivery  of  telegram. — Plaintiff  can  maintain  an 
action  against  a  telegraph  company  for  the  non-delivery  of  a  tele- 
graphic message  which  was  sent  by  his  sister,  whom  he  had  left  in 
charge  of  his  house,  to  his  father,  whom  he  was  visiting,  telling 
father  to  inform  plaintiff  of  the  illness  of  one  of  his  children.  The 
plaintiff,  on  the  face  of  the  message,  is  the  real  party  in  interest 
Sherrill  v.  Telegraph  Co.,  109  N.  C,  527;  Young  v.  Telegraph  Co.,  107 
N.  C,  370. 

Where  a  telegraph  company  is  shown  to  be  negligent  in  the  deliv- 
ery of  a  message  received  by  its  agent  for  transmission,  either  the 
sender  or  sendee  may  recover  compensatory  damages  for  mental 
anguish  suffered  by  him  in  consequence  of  delay  in  the  delivery  of 
the  message.  Sherrill  v.  Telegraph  Co.,  117  N.  C,  352,  or  the  un- 
disclosed principal  of  sender,  Landie  v.  Tel.  Co.,  124  N.  C.(  528. 

Equitable  owner  of  bills  and  bonds. — The  equitable  owner  of  bills, 
bonds  and  promissory  notes  can  maintain  an  action  on  them  in  his 
own  name,  so  the  assignee  of  an  unendorsed  bond  or  note  may 
bring  an  action  on  it  in  his  own  name.    Kiff  v.  Weaver,  94  N.  C,  274. 

Bills,  bonds  and  promissory  notes,  and  all  other  evidences  of 
debts,  although  payable  to  order  and  not  endorsed,  may  be  given  as 
donatfoncs  cavsa  mortis  and  the  donee  may  sue  on  them  in  his  own 
name.     Kiff  v.  Weaver,  94  N.  C,  274. 

Negotiable  paper  endorsed  before  maturity. — The  law  presumes 
that  the  holder  of  negotiable  paper  is  the  owner  and  took  it  for 
value  and  before  dishonor,  and  that  an  undated  endorsement  of  the 
same  was  made  at  the  date  of  the  note.  Tredwell  v.  Blount.  86  N. 
C,  33:  Pugh  v.  Grant,  86  N.  C,  39;  Miller  v.  Tharel,  75  N.  C,  148. 

A  negotiable  note  endorsed  before  maturity,  is  not  subject  to  a 
set-off  in  favor  of  the  maker  of  a  debt  by  the  payee  at  the  time  of 
making  the  note.  The  presumption  of  law  is  that  the  holder  of  such 
paper  is  the  owner,  that  he  took  it  for  value  and  before  dishonor, 
and  that  an  undated  endorsement  thereon  was  made  at  the  date  of 
the  note.  Tredwell  v.  Blount,  86  N.  C  33;  Pugh  v.  Grant,  86  N. 
C  39:  Applegarth  v.  Tillery,  105  N.  C,  407. 

The  maker  of  a  note  was  examined  in  a  supplemental  proceeding, 
brought  against  the  payee,  and  upon  such  examination  admitted 
that  he  owed  the  payee  the  amount  of  the  note.  An  order  was 
made  that  a  part  of  the  money  due  on  the  note  be  paid  to  the  plain- 
tiffs in  such  proceeding,  with  which  order  the  maker  complied.  At 
the  time  the  proceedings  were  commenced  the  payee  in 
the  note  had  already  transferred  it,  bona  fide,  and  before  maturity, 
to  A,  who  was  never  made  a  party  to  the  proceeding:  Held,  that  A 
could  recover  from  the  maker,  in  a  separate  action,  the  full  amount 
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of  the  note,  with  Interests  and  costs,  as  it  was  the  maker's  folly  to 
admit  owing  the  note  to  the  payee  before  ascertaining  whether  the 
note  had  been  negotiated;  and  A  not  being  a  party,  all  that  was 
done  in  the  supplemental  proceeding  was  res  inter  alios  as  to  him. 
Rice  v.  Jones,  103  N.  C,  226. 

The  assignee,  for  value  of  a  note  before  it  is  due,  and  without 
notice,  takes  it,  discharged  of  any  equities  of  the  maker,  or  anyone 
claiming  under  him,  against  the  payee.  Lawrence  v.  Weeks,  107 
N.  C.  119. 

Where  a  bank  receives,  in  the  usual  course  of  business,  a  draft 
for  collection,  its  possession  is  prima  facie  evidence  that  the  person 
for  whom  the  bank  received  it  is  the  owner,  the  bank  being  a  trus- 
tee or  agent  in  that  respect.  Banking  Co.  v.  Railroad  Co.,  Ill  N. 
C.  122. 

When  a  note  is  declared  void  by  a  statute,  it  is  void  into  what- 
soever hands  it  may  come;  but  when  the  statute  merely  declares 
it  illegal,  the  note  is  good  in  the  hands  of  an  innocent  holder.  Ward 
v.  Sugg,  113  N.  C,  489. 

The  remedy  of  the  innocent  holder  of  a  note  bearing  usurious 
interest,  as  to  the  Interest,  is  against  the  payee  who  has  endorsed 
the  note  to  him,  and  not  against  the  maker,  who  is  the  victim  of 
an  oppression  denounced  by  the  statute.  The  law  will  not  lend 
its  aid  to  enforce  a  contract  which  is  "deemed  forfeited"  by  the  very 
act  of  making  it.  If  this  were  otherwise,  the  protection  intended  by 
the  statute  would  be  delusive  and  nugatory-  Ward  v.  Sugg,  113  N. 
C.,489:  Bank  v.  McNair,  116  N.  C,  550. 

While,  if  the  note  be  in  the  hands  of  the  original  payee,  an  en- 
dorsement may  be  shown  to  have  been  upon  certain  conditions,  yet 
a  bona  fide  holder  for  value,  before  maturity  and  after  notice,  is  not 
affected  by  any  equities  existing  between  the  original  parties,  and 
the  same  rule  applies  between  the  last  payee  and  all  .endorsers. 
Davidson  v.  Powell,  *x4  N.  C,  575. 

See  Sees.  179,  243  and  244,  post,  and  cases  there  cited. 

Holder  of  unendorsed  negotiable  paper. — The  real  owner  of  a 
negotiable  note  may  sue  upon  it  without  endorsement  Andrews 
t.  McDaniel,  68  N.  C,  385. 

The  possession  of  an  unendorsed  negotiable  note  or  bond  raises 
a  presumption  that  the  holder  is  the  rightful  owner  thereof,  and 
this  presumption  is  not  rebutted  by  a  denial  in  the  answer.  Jack- 
son v.  Love,  82  N.  C,  405;  Kiff  v.  Weaver,  94  N.  C,  274. 

The  holder  of  a  note  without  endorsement  now  sues  on  it  in  his 
own  name,  and  not,  as  formerly,  in  the  name  of  the  payee.  Abrams 
▼.  Cureton,  74  N.  C,  523. 

To  give  title  to  a  note  or  bond,  an  endorsement  or  assignment  is 
not  necessary.     Thompson  v.  Onley,  96  N.  C.t  9. 

The  bare  possession  of  a  bond  or  note,  unendorsed,  by  a  stranger, 
does  not  raise  a  presumption  as  against  payee  that  it  is  the  property 
of  the  person  having  possession.    Thompson  v.  Onley,  96  N.  C,  9. 

The  delivery  of  unendorsed  promissory  notes  passes  an  equitable 
title.    Carpenter  v.  1  ucker,  98  N.  C,  316. 

A  note  may  be  transferred  by  delivery  and  without  endorsement, 
the  transferee  becoming  the  equitable  owner  thereof.  Jenkins  v. 
Wilkinson,  113  N.  C,  532;  Miller  v.  Tharel,  75  N.  C,  148;  Jackson 
t.  Love,  82  N.  C,  405. 

The  transfer  of  an  unendorsed  negotiable  note  (unless  payable  to 
bearer)  takes  the  paper  subject  to  all  equities  which  the  maker  has 
against  the  payee.     Bresee  v.  Crumpton,  121  N.  C,  122. 

The  assignee  of  a  negotiable  note  endorsed  by  the  clerk  of  the 
payee  without  authority  is  simply  the  holder  of  unendorsed  negoti- 
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able  paper  and  as  sucn  has,  prima  facie,  the  equitable  title  and  can 
maintain  an  action  thereon  under  section  177  of  The  Code.  Bresee 
v.  Crumpton,  121  N.  C,  122. 

W  nere  a  note  was  given  to  a  local  agent  of  an  insurance  company 
for  the  initial  premium  on  a  policy,  to  be  cancelled  and  returned  to 
the  maker  upon  certain  contingencies  (which  happened)  and  the 
note  was  immediately  assigned  without  endorsement  to  a  general 
agent  of  the  company:  Held,  that  inasmuch  as  the  company  would 
have  held  the  note  subject  to  the  agreement  between  the  maker 
and  the  local  agent,  the  transferee  (the  general  agent)  who  was 
fixed  with  notice  that  the  note  was  a  premium  note,  the  property  of 
tne  company,  was  not  a  holder  without  notice  of  what  would  have 
affected  the  note  in  the  hands  of  the  company.  Bresee  v.  Crumpton, 
121  N.  C,  122. 

Assignee  of  non-negotiable  paper. — The  assignee  of  paper  non-ne- 
gotiable can  sue  in  his  own  name  (Bank  v.  Bynum,  84  N.  C,  24,)  but 
he  succeeds  only  to  the  rights  of  the  assignor,  and  is  affected  by 
all  defences  against  him  at  the  date  of  the  assignment,  or  which 
accrued  before  notice  thereof  to  the  maker.  Havens  v.  Potts,  86 
N.  C,  31. 

The  holder  of  a  bond  which  is  not  negotiable  may  sue  upon  it  in 
uxs  own  name.     Sutton  v.  Owen,  65  N.  C,  123. 

The  assignee  of  a  note  not  made  payable  to  bearer  or  order,  but 
to  the  payee  alone,  can  maintain  an  action  on  it,  and  this  though 
there  is  no  written  assignment.    Wllcoxon  v.  Logan,  91  N.  C,  449. 

The  assignee  of  a  promissory  note  or  bill  of  exchange  endorsed 
before  maturity,  takes  it  free  from  all  equities  and  defences  it  may 
be  subject  to  in  the  hands  of  the  payee;  but  the  assignee  of  a  non- 
negotiable  instrument,  even  before  maturity,  takes  it  subject  to  all 
equities  or  counterclaims  existing  between  the  original  parties  at 
the  time  of  the  assignment.  Bonds  or  sealed  notes,  not  being  nego- 
tiable until  after  endorsement,  are  on  the  same  footing  with  non- 
negotiable  instruments  and  bills  of  exchange  and  promissory  notes, 
transferred  after  maturity.     Spence  v.  Tapscott.  93  N.  C,  246. 

M.  executed  to  "B.,  executor  of  R.  B.,"  a  bond  for  the  payment  of 
money;  B.  died  and  his  administrator  brought  action  for  the  recov- 
ery of  the  amount  due;  B.'s  administrator  cannot  maintain  the  ac- 
tion, and  it  should  have  been  brought  by  the  administrator  de  honi* 
nun  of  R.  B.  While  the  possession  of  a  bond  made  payable  to  an- 
other party  will  ordinarily  raise  a  presumption,  as  against  the 
obligor,  that  he  who  has  that  possession  is  the  rightful  owner,  and 
will  enable  him  to  maintain  an  action  thereon  in  his  own  name,  yet 
where,  upon  the  face  of  tne  instrument,  it  appears  that  the  person 
to  whom  it  was  given  took  it  in  a  fiduciary  capacity,  the  possession 
by  the  personal  representative  raises  no  presumption  that  his  intes- 
tate had  become  the  owner  in  his  individual  capacity,  and  the  bur- 
den is  upon  him  to  show  affirmatively  a  transfer  of  ownership.  Bal- 
linger  v.  Cureton,  104  N.  C,  474. 

Where  one  partner,  In  discharge  of  his  individual  indebtedness, 
and  without  the  knowledge  or  consent  of  his  copartner,  transferred 
to  W.,  by  endorsement  in  the  firm  name,  a  note  belonging  to  the 
firm  and  past  due,  the  partnership  receiving  no  benefit,  and  being, 
at  the  time  insolvent,  and  the  note  was  afterwards  paid  by  the 
otliror  to  W.:  /Mdf  in  an  action  by  the  assignee  of  the  firm  against 
W.,  to  collect  the  amount  paid  him,  that  the  plaintiff  was  entitled  to 
recover.  In  such  case,  the  amount  due  being  less  than  two  hun- 
dred dollars,  a  justice  of  the  peace  has  jurisdiction  of  the  action. 
Hartness  v.  Wallace,  106  N.  C.  427. 

A  bond  Is  non-negotiable  until  after  endorsement,  and  an  assignee 
of  an  unendorsed  bond  takes  it  subject  to  any  equities  or  other  de- 
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fences  existing  in  favor  of  the  maker  at  the  time  of,  or  before  notice 
of,  the  assignment     Loan  Association  v.  Merritt,  112  N.  C,  243. 

When,  in  an  action  to  foreclose  a  mortgage  given  to  secure  notes 
assigned  to  plaintiffs,  the  answer  did  not  state  facts  sufficient  to 
amount  to  a  plea  of  illegality  or  fraud  in  the  inception  or  transfer 
of  the  notes,  and  there  was  no  evidence  tending  to  support  such  a 
defence,  the  production  of  the  notes  by  the  plaintiff  was  prima  facie 
evidence  of  ownership,  and  it  devolved  on  defendant  to  rebut  the 
presumption.     Triplett  v.  Foster,  115  N.  C,  335. 

Assignment  "for  collection/1 — The  purchaser  of  a  note  not  en- 
dorsed, from  one  to  whom  the  obligee  had  given  it  for  the  purpose 
of  collection,  does  not  become  the  real  party  in  interest.  McMinn 
v.  Freeman,  68  N.  C,  341. 

A  party  to  wnom  a  note  is  assigned,  merely  for  the  purposes  of 
collection,  can  not  bring  suit  in  his  own  name  upon  it.  Abrams  v. 
Cureton,  74  N.  C,  523. 

When  the  plaintiff  transfers  the  claim,  upon  which  an  action  is 
subsequently  brought,  to  an  attorney  at  law,  for  collection,  with 
directions  to  him  to  apply  the  proceeds  to  demands  which  he  held 
for  collection  against  the  plaintiff  due  other  parties,  the  plaintiff 
cannot  maintain  an  action  in  his  name  to  recover  the  sum  alleged  to 
be  due  upon  the  claim.  The  effect  of  the  transfer  was  to  vest  the 
ownership  of  the  claim  in  the  attorney,  as  a  "trustee  of  an  express 
trust."  and  the  action  should  have  been  brought  in  his  name  alone, 
or,  in  conjunction  with  that  of  the  cestui  que  trust.  Wynne  v.  Heck, 
92  N.  C,  414. 

Assignment  of  judgment. — The  assignee  of  a  judgment  can  main- 
tain an  action  on  it  in  his  own  name.     Moore  v.  Now  ell,  94  N.  C,  265. 

While  judgments  are  not  treated  as  contracts  for  all  purposes, 
they  are  so  treated  for  the  purpose  of  distinguishing  them  from 
causes  of  action  arising  ex  delicto,  and  are  not  embraced  in  sec.  177 
of  The  Code,  forbidding  the  assignment  of  things  In  action  not 
arising  out  of  contract.     Moore  v.  Nowell,  94  N.  C,  265. 

A  surety  who  pays  the  amount  recovered  against  him  and  his 
principal,  or  co-sureties,  may  have  the  judgment  assigned  to  an- 
other in  trust  for  his  use,  and  it  will  continue  in  force  for  his  benefit, 
and  he  may,  upon  motion  in  the  cause,  have  satisfaction  of  the 
Judgment  rendered,  even  against  the  consent  of  the  assignee.  Rice 
t.  Hearn,  109  N.  C,  150. 

Under  section  177  of  The  Code  an  action  must  be  prosecuted  by 
the  real  party  in  Interest;  hence,  where  an  assignment  of  a  judg- 
ment for  one  of  the  defendants  against  the  plaintiff  was  made  dur- 
ing the  pendency  of  the  appeal,  and  it  appeared  that  the  judgment 
was  bought  for  another  person,  such  person  and  not  the  nominal 
assignee  should  be  substituted  as  plaintiff  under  Section  975  of  The 
Code.    Field  v.  Wheeler,  120  N.  C,  264. 

Assignee  of  one  or  several  payees. — One  of  three  persons  to  whom 
a  note  is  payable,  as  executors,  cannot  assign  it  so  as  to  enable  the 
assignee  to  sue  in  his  own  name.    Johnson  v.  Mangum,  65  N.  C,  1461 

Assignee  of  part  of  the  demand. — Where  the  holder  of  a  claim,  se- 
cured by  a  lien,  prior  to  the  commencement  of  the  action  assigns  a 
portion  of  a  claim  to  another,  such  assignee  is  not  a  necessary  party 
to  the  action.     Boyle  v.  Robbins,  71  N.  C,  130. 

Assignee  of  insurance  policy. — An  assignment  of  a  fire  policy  to 
one  having  no  interest  in  the  property  is  valid  where  made  on  the 
assent  of  the  Insurer,  procured  without  false  representations  or 
suppression  of  facts.     Blackburn  v.  Insurance  Co.,  116  N.  C,  821. 
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Assignment  without  prejudice. — A  defendant  cannot  set  off 
against  the  assignee  of  a  note,  assigned  after  maturity,  the  indebt- 
edness of  the  assignor  to  him  at  the  date  of  the  assignment  Mc- 
Connaughey  v.  Chambers,  6*  N.  C,  284;  Neal  v.  Lee,  64  N.  C.,  678. 

The  case  of  Neal  v.  Lea  is  expressly  overruled  and  the  contrary 
doctrine  clearly  held  in  Harris  v.  Burwell,  65  N.  C,  584. 

A  note  transferred  after  it  is  due,  with  or  without  endorsement, 
is  subject  to  any  set-off  which  the  maker  had  against  any  holder 
at  the  time  of  his  transfer  or  before  notice  thereof.  Martin  v.  Rich- 
ardson, 68  N.  C,  255;  Whedbee  v.  Riddick,  79  N.  C,  521;  Pugh  v. 
Grant,  86  N.  C.,  39. 

In  an  action  for  damages  for  non-performance  of  a  bond  to  make 
title,  a  note  given  to  one  of  the  obligors  to  induce  her  to  submit  to  a 
private  examination,  cannot  be  used  as  a  counterclaim.  Utley  v. 
Foy,  70  N.  C,  303. 

A  note  in  renewal  of  a  former  note  of  the  maker  for  money  won  at 
cards,  given  to  one  who  is  endorsee  of  such  former  note  for  value 
ana  without  notice,  is  not  affected  by  the  yarning  consideration.  Cal- 
vert v.  Williams,  64  N.  C,  168;  contra  if  the  new  note  had  been  exe- 
cuted to  the  original  payee.     Palmer  v.  Giles,  58  N.  C,  75. 

The  construction  placed  upon  this  section,  by  Harris  v.  Burwell. 
65  N.  C,  584,  and  Martin  v.  Richardson,  68  N.  C,  255,  is  confined  to 
the  makers  of  promissory  notes,  and  does  not  apply  as  between  en- 
dorsers.    Adrian  v.  McCaskill,  103  N.  C,  182. 

When  a  note  is  endorsed  after  maturity  the  endorsee  takes  it 
subject  to  any  set-off  or  counterclaim  existing  at  that  time.  Lane 
v.  Richardson,  104  N.  C,  642. 

Not  assignable. — Any  claim  or  demand  can  be  transferred,  and 
the  assignee  maintain  an  action  on  it  in  his  own  name,  except  when 
it  is  to  recover  damages  for  a  personal  injury,  or  for  breach  of 
promise  of  marriage,  or  when  it  is  founded  on  a  grant  made  void 
by  statute,  or  when  the  transfer  is  forbidden  by  statute,  or  when  it 
would  contravene  public  policy.     Petty  v.  Rousseau,  94  N.  C,  355. 

Power  of  attorney  to  dismiss  an  action. — A  power  of  attorney, 
given  by  a  married  woman  to  dismiss  an  action  concerning  her  land, 
need  not  be  registered.    Hollingsworth  v.  Harman,  83  N.  C,  153. 

Personal  representative  of  husband  a  necessary  party. — In  an  ac- 
tion to  foreclose  a  mortgage  upon  the  separate  estate  of  the  wife, 
made  to  secure  a  debt  of  the  husband,  his  personal  representative 
(he  being  dead)  is  a  necessary  party.  Mebane  v.  Mebane,  80  NT. 
C,  34. 

Wife  when  a  necessary  party. — The  wife  is  not  a  necessary  party 
in  an  action  brought  by  her  husband  as  tenant  by  the  curtesy  ini- 
tiate to  recover  her  land  if  the  marriage  took  place  before  186*. 
Wilson  v.  Acentz,  70  N.  C,  670;  Osborne  v.  Mull,  91  N.  C,  206;  Mor- 
ris v.  Morris,  94  N.  C,  618;  Houston  v.  Brown,  52  N.  C.t  161;  State 
v.  Mills,  91  N.  C,  593. 

But  it  is  otherwise  where  the  marriage  has  taken  place  since  1868. 
in  which  case  the  husband  can  not  maintain  the  action,  but  the  wife 
can,  either  suing  alone  or  joining  her  husband.  Walker  v.  Long, 
109  N.  C,  510. 

A  tenant  by  the  curtesy  initiate  has  an  interest  in  the  land,  and 
is  a  necessary  party  to  an  action  concerning  it  where  marriage  took 
place  prior  to  1868,  and  if  he  refuses  to  be  a  co-plaintiff  with  his  wife 
in  such  action,  he  should  be  made  a  defendant.  McGlennary  v.  Mil- 
ler, 90  N.  C,  215,  otherwise  if  marriage  has  been  since  1868,  see  last 
note  above. 
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Where  the  feme  covert  is  a  defendant. — A  decree  for  the  sale  of 
land  is  not  conclusive  upon  a  feme  corert  defendant  whose  husband  is 
not  served  with  process  nor  otherwise  made  a  party,  nor  leave  ob- 
tained from  the  court  to  proceed  without  him.  Gully  v.  Macy,  81 
N.  C„  356. 

The  defence  of  coverture  must  be  pleaded  and  in  apt  time  in  order 
to  be  available.  Neville  v.  Pope,  95  N.  C.,  346:  Vick  v.  Pope,  81  N. 
C,  25:  Newhart  v.  Peters,  80  N.  C,  166:  Nicholson  v.  Cox,  83  N.  C, 
48:  Johnston  v.  Cochrane,  84  N.  C,  446,  cited  in  Baker  v.  Garris,  108 
X.  C  225:  Patterson  v.  Gooch,  Id.  507. 

An  action  to  recover  possession  of  land  may  be  sustained  against 
a  married  woman  alone,  whose  husband  is  an  alien,  resides  abroad, 
or  bas  abandoned  his  wife.  Finley  v.  Saunders,  98  N.  C,  462:  Heath 
v.  Morgan,  117  N.  C,  508:  Levi  v.  Marsha,  122  Ni  C,  565. 

Action  against  husband  and  wife  for  wife's  land. — Where  husband 
and  wife  are  jointly  sued  for  the  wife's  land,  the  piaintiff  is  not  en- 
titled to  a  judgment  for  the  wife's  interest  upon  his  failure  to 
answer.    Walton  v.  Parish,  95-259. 

Divorce  a  mensa  et  thoro. — A  divorce  a  ntcnm  et  thoro  does  not 
change  the  property  rights  of  either  the  husband  or  wife.  Castle- 
bury  v.  Maynard,  95  N.  C,  281,  except  that  husband's  right  as  tenant 
by  curtesy  is  destroyed.     Taylor  v.  Taylor,  112  N.  C,  134. 

Action  for  breach  of  promise. — The  husband  of  a  plaintiff  married 
after  suit  brought  is  not  a  necessary  party  in  an  action  for  breach 
of  promise  of  marriage.     Shuler  v.  Millsap,  71  N.  C,  297. 

The  right  to  sue  alone  does  not  remove  the  protection  of  cover- 
ture as  regards  the  statute  of  limitations. — The  right  to  sue  alone  is 
a  privilege  which  may  be  used  to  the  advantage  of  a  feme  cotert,  but 
cannot  operate  to  her  prejudice,  and  does  not  remove  the  disability 
of  coverture  so  as  to  allow  the  statute  of  limitation  to  bar  her  right 
of  action.  Lippard  v.  Troutman,  72  N.  C,  551;  Briggs  v.  Smith,  83 
X.  C,  306:  Campbell  v.  Carter,  95  N.  C,  150. 

Note. — But  now  by  ch.  78,  acts  1899,  married  women  are  stricken 
out  of  sees.  148  and  163  ante,  and  from  the  date  of  that  act  time  runs 
against  them  as  against  any  other  adult. 

Jurisdiction. — A  proceeding  under  the  statute  (The  Code,  Sec. 
1790)  to  establish  a  claim  against  a  feme  vouerl,  and  to  have  a  lien 
declared  for  materials  furnished,  and  work  and  labor  done,  in  erect- 
ing a  house  on  her  land,  must  be  brought  before  a  justice  of  the 
peace,  if  the  amount  claimed  is  under  two  hundred  dollars.  Where 
the  proceeding  is  not  under  the  statute,  but  a  civil  action,  to  coerce 
payment  out  of  the  separate  estate  of  a  feme  covert,  for  her  contracts^ 
the  superior  court  alone  has  jurisdiction,  although  the  amount  be 
leas  than  two  hundred  dollars.     Smaw  v.  Cohen,  95  N.  C,  85. 

Justices  of  the  peace  have  no  jurisdiction  to  enforce  contracts 
of  a  married  woman,  unless  she  is  a  free  trader,  whether  she  has 
separate  property  which  she  has  charged  or  not.  Doroughty  v. 
Sprinkle,  88  N.  C,  300;  Berry  v.  Henderson,  102  N.  C,  525. 

Ante-nuptial  debts  of  a  married  woman  up  to  two  hundred  dol- 
lars can  be  recovered  by  action  against  her  before  a  justice  of  the 
peace.  The  Code,  Sec.  1823:  Hodges  v.  Hill,  105  N.  C,  130;  Neville 
v.  Pope,  95  N.  C  346;  Beville  v.  Cox,  107  N.  C,  175;  S.  C.  109  N.  C. 
289. 

Beneficiary  of  contract  but  not  a  party  to  it. — One  not  a  party  or 
privy  to  a  contract,  but  who  is  a  beneficiary  thereof — who  furnishes 
the  consideration  money  of  the  contract — is  entitled  to  maintain  an 
action  for  its  breach.    Gorrell  v.  Water  Supply  Co.,  124  N.  C,  328. 
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Relators  are  parties  to  the  action. — Relators  in  actions  upon  offi- 
cial bonds  are  tne  real  plaintiffs,  and  miscalling  them  will  not  impair 
their  right  to  recover  when  it  is  patent  from  the  pleadings  that  they 
have  a  good  cause  of  action.  Warrenton  v.  Arrington,  101  N.  C, 
109;  Cook  v.  Smith,  119  N.  C,  355. 

Guardians  and  next  friends  are  not  reaiiy  parties. — The  guardian 
or  next  friend  of  an  infant  is  not,  properly  speaking,  a  party  to  the 
action,  although  his  name  appears  in  the  record.  George  v.  High, 
85  N.  C,  113:  Tate  v.  Mott,  96  N.  C,  19;  Mason  v.  McCormick,  75  N. 
C,  263 ;  Smith  v.  Smith,  108  N.  C,  365. 

Misnomer. — Names  are  used  to  designate  persons,  and  where  the 
identity  is  certain  a  variance  in  the  name  is  immaterial;  Code  276: 
Gibbs  v.  Fuller,  66  N.  C,  116;  Clawson  v.  Wolfe,  77  N.  C,  100;  Pat- 
terson v.  Walton,  119  N.  C,  500. 

Unless  expressly  prohibited. — A  party  has  a  right  to  sue  in  his 
own  name  in  all  cases,  unless  expressly  prohibited.  Brown  v.  Tur- 
ner, 70  N.  C,  93. 

Remanded. — When  omitted  persons  are  parties  in  Interest  and 
necessary  to  a  final  adjudication,  the  cause  may  be  remanded  to 
make  them  parties.  Meadows  v.  Marsh,  123  N.  C,  189;  Finlayson  v. 
Klrby,  121  N.  C,  106. 

Sec.  178.    Action  by  and  against  a  married  woman.    C.  €• 
JP.,  8.  56. 

When  a  married  woman  is  a  party,  her  husband  must  be 
joined  with  her,  except  that, 

(1)  When  the  action  concerns  her  separate  property,  she 
may  sue  alone. 

When  wife  may  sue  alone. — A  married  woman  may  sue  alone  when 
the  action  concerns  her  separate  property.  McCormac  v.  Wiggins, 
84  N.  C,  278;  McGlennary  v.  Miller,  90  N.  C,  215. 

She  may  sue  alone  in  an  action  for  breach  of  promise  of  mar- 
riage.    Shuler  v.  Millsaps,  71  N.  C,  297. 

A  wife  abandoned  by  her  husband  may  maintain  an  action  in  tort, 
in  her  own  name,  against  a  third  person.  Brown  v.  Brown,  121  N. 
C,    8;  Hall  v.  Walker,  118  N.  C,  377. 

Husband  is  not  a  necessary  party  to  an  action  by  the  wife  for  a 
tort.     Strother  v.  R.  R.,  123  N.  C.,  197. 

Husband  neglecting  to  employ  counsel. — Where  the  wife  sued 
jointly  with  her  husband,  accepts  service  of  the  summons,  relying 
on  him  to  employ  counsel,  which  he  falls  to  do,  she  can  be  relieved 
from  a  judgment  taken  by  default  against  her.  Nicholson  v.  Cox,  83 
N.  C,  48;  Sikes  v.  Weatherly,  110  N.  C,  131. 

Judgment  binding  on  feme,  if  represented  by  counsel.-— A  judg- 
ment against  a  married  woman,  appearing  in  the  suit,  brought 
against  her  jointly  with  her  husband,  by  counsel  of  her  husband's 
selection,  is  binding  on  her,  unless  it  is  obtained  by  the  fraudulent 
combination  of  the  husband  with  the  adverse  litigant.  Vick  v.  Pope, 
81  N.  C.,  22:  Frazier  v.  Pelton,  8  N.  C,  231;  Green  v.  Branton,  16 
N.  C,  500;  Grantham  v.  Kennedy,  91  N.  C,  156:  Wilcox  v.  Arnold, 
116  N.  C,  711,  but  judgment  not  binding  if  feme  is  present  in  per- 
son as  well  as  by  attorney,  and  assenting,  McLeod  v.  Williams,  122 
N.  C,  451.     (Clark  and  Montgomery,  J.  J.,  dissenting.) 

114 


ACTION  BY   AND  AGAINST   MARRIED  WOMAN.        §  178 

Service  of  summons. — In  all  actions  whose  object  Is  to  bind  real 
estate  belonging  to  the  wife,  service  of  the  summons  must  be  made 
ptrsonally  upon  her  as  well  as  upon  her  husband.  Rowland  v.  Per- 
ry, 64  N.  C.f  578. 

Acceptance  of  service. — A  married  woman  can  accept  service  of 
summons.  Nicholson  v.  Cox,  83  N.  C.,  44;  Johnson  v.  Futrell,  86  N.  C., 
123:  Godwin  v.  Monds,  106  N.  C,  450. 

(2)  When  the  action  is  between  herself  and  her  husband 
she  may  sue  or  be  sued  alone ; 

And  in  no  case  need  she  prosecute  or  defend  by  a  guar- 
dian or  next  friend. 

Suit  between  wife  and  husband. — A  married  woman  may  sue  her 
husband  or  be  sued  by  him  alone.  McCormac  v.  Wiggins,  84  N.  C, 
278:  Manning  v.  Manning,  79  N.  C,  293;  McGlennary  v.  Miller,  90 
N.C.,  215;  Taylor  v.  Apple,  Id.  346;  State  v.  Bdens,  95  N.  C,  695. 

Where  B.,  the  husband,  conveyed  a  tract  of  land  to  S.,  in  trust  "to 
allow  the  said  B.  and  M.  his  wife  to  have  the  rents,  etc.,  for  their 
own  use;  and  further,  that  out  of  said  rents,  etc.,  to  support  the  said 
M.  in  such  manner  as  she  has  heretofore  lived,"  the  wife  could,  in 
her  name  alone,  maintain  an  action  against  the  trustee  and  the 
husband  to  compel  a  performance  of  the  trust,  especially  as  it  was 
evident  the  husband  refused  to  be  associated  with  her,  and  it  was 
probable  the  plaintiff  might  be  entitled  to  some  relief  against  him. 
Barnes  v.  Barnes,  104  N.  C,  613. 

Sec.  179.    Action  by  executor ,  truMee,  <£c.    €•  C.  P.,  s.  5? '. 

An  executor  or  administrator,  a  trustee  of  an  express  trust, 
or  a  person  expressly  authorized  by  statute,  may  sue  with- 
out joining  with  him  the  person  for  whose  benefit  the  action 
is  prosecuted.  A  trustee  of  an  express  trust,  within  the 
meaning  of  this  section,  shall  be  construed  to  include  a  per- 
son with  whom,  or  in  whose  name,  a  contract  is  made  for 
the  benefit  of  another. 

**<*,  authorities  cited  under  sec.  177  ante. 

Guardian. — A  guardian  may  sue  for  the  benefit  of  his  wards  with- 
out joining  the  wards  as  parties.  Rankin  v.  Allison,  64  N.  C,  673; 
Mebane  v.  Mebane,  66  N.  C,  334;  Love  v.  Johnston,  72  N.  C,  415. 

Survivor  of  joint  guardians. — A  survivor  of  joint  guardians  may 
sue  on  a  note  payable  to  both.  Biggs  v.  Williams,  66  N.  C,  427; 
Mebane  v.  Mebane,  66  N.  O.,  334. 

Administrator  of  guardian. — The  administrator  of  a  deceased 
guardian  cannot  maintain  a  suit  on  the  bond  of  a  clerk  and  mas- 
ter for  a  sum  due  the  ward  of  such  deceased  guardian.  Davis  v. 
Fox.  69  N.  C,  435;  Alexander  v.  Wriston,  81  N.  C,  191. 

Trustees, — A  trustee  may  sue  upon  a  bond,  given  to  his  cestui  que 
trv*t,  in  his  own  name.    Davidson  v.  Elms,  67  N.  C,  228. 
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Where  a  judgment  recovered  against  a  guardian  has  been  assigned 
to  a  person  who  paid  the  amount  of  it  with  the  money  of  one  of  the 
sureties,  the  plaintiff  in  such  judgment,  and  not  the  assignee  of  it, 
is  the  trustee  of  an  express  trust,  who  can  sue,  as  relator  in  an  ac- 
tion upon  the  guardian  bond.    Jones  v.  McKinnon,  87  N.  C,  294. 

An  assignment  of  a  note  for  the  purpose  of  collection  merely  does 
not  constitute  the  assignee  a  trustee  of  an  express  trust  Abrams 
v.  Cureton,  74  N.  C,  523. 

The  possession  and  working  of  a  mill  after  its  transfer  to  a  trustee 
is  prima  facie  evidence  of  a  personal  interest  in  its  operations,  enti- 
tling the  party  to  an  action  for  damages  against  one  impeding  its 
work,  though  the  trustee  must  sue  for  damages  affecting  the  land  as 
an  inheritance.     Salisbury  v.  Railroad,  91  N.  C,  490. 

Receiver. — A  receiver  appointed  by  the  United  States  Court  is 
not  a  "trustee  of  an  express  trust"  within  the  meaning  of  this  sec- 
tion, nor  one  "expressly  authorized  by  statute,"  so  as  to  enable  him 
to  sue  in  behalf  of  the  corporation  placed  in  his  hands  for  settle- 
ment    Battle  v.  Davis,  66  N.  C,  252. 

A  receiver  may  bring  an  action  without  leave  of  court.  Weill  v. 
Bank,  106  N.  C,  1;  Gray  v.  Lewis,  94  N.  C,  392:  Boyd  v.  Ins.  Co.,  Ill 
N.  C,  374;  Davis  v.  Industrial  Mfg.  Co.,  114  N.  C,  321. 

8e4i  Sec.  379,  post 

Assignee. — The  assignee  of  an  insolvent  firm  can  maintain  an  ac- 
tion to  recover  proceeds  of  a  note  to  the  firm  which  had  been  wrong- 
fully passed  over  by  one  of  the  firm  for  his  individual  indebtedness. 
Hartness  v.  Wallace,  106  N.  C,  427. 

Administrator. — In  an  action  by  an  administrator  against  the  bond 
of  a  previous  administrator,  the  next  of  kin  of  the  intestate  need 
not  be  joined.  Flack  v.  Dawson,  69  N.  C,  42.  See  also  cases  cited 
under  Sec.  177,  ante. 

Sec.  180.  Infants  to  sue  by  guardian  or  next  friend.  C.  C. 
P.,  8.  58.  1870-'71,  c.  233,  8.  1.  1871-9729  e.  95,8.  1. 
1893,  c.  5,  s.  1. 

In  actions  and  special  proceedings  whenever  any  of  the 
parties  plaintiff  are  infants,  idiots,  lunatics  or  persons  iwn 
compos  mentis,  whether  said  infants,  idiots,  lunatics  or  per- 
sons non  compos  mentis  be  residents  or  non-residents  of  thi9 
state,  said  infants,  idiots,  lunatics  or  persons  non  composmentis 
shall  appear  by  their  general  or  testamentary  guardian,  if 
they  have  any  within  the  state  [and  if  there  shall  be  no 
such  guardian,  then  said  infante,  idiots,  lunatics  or  persons 
non  compos  mentis  may  appear  by  their  next  friend] . 

Amended  by  striking  out  words  in  brackets  and  insert- 
ing in  lieu  thereof  the  following  :  "  But  if  the  action  or  pro- 
ceeding be  against  such  guardian,  or  if  there  be  no  such 
guardian,  then  said  infants,  lunatics  or  persons  non  compos 
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mentis  may  appear  by  their  next  friend :  Provided,  however, 
that  the  duty  of  the  State  Solicitors  to  prosecute  in  the  case 
specified  in  chapter  entitled  *  Guardian  and  Ward '  shall  not 
be  affected  by  the  provisions  of  this  section."  Acts  1893, 
ch.  6. 

Persons  having  an  adverse  interest  cannot  act  as  next  friend  or 
guardian. — No  one  who  has  an  interest  in  the  action  hostile  to  that 
of  tne  infants  will  be  permitted  to  conduct  the  same.  George  v. 
High,  85  N.  C„  113. 

roreign  guardian. — A  guardian  appointed  in  another  state  has  no 
authority  to  represent  his  wards  in  suits  and  proceedings  in  this 
state,  but  when  he  brings  suit  for  them  as  guardian  it  will  be  treated 
as  if  he  were  next  friend.     Tate  v.  Mott,  96  N.  C,  19. 

Infant  widow. — An  infant  widow  without  guardian  may  dissent 
and  apply  for  year's  provision  by  next  friend.  Holloman  v.  Hollo- 
man,  125  N.  C. 

infants  bound  by  judgment. — Infants  may  sue  and  be  sued,  and  are 
as  much  bound  by  the  judgment  as  persons  ttui  juris,  but  infants 
must  sue  by  next  friend  or  guardian,  and  defend  actions  against 
them  by  a  regular  guardian,  or,  if  they  have  none  in  this  state,  by  a 
guardian  ad  litem.    Ward  v.  Lowndes,  96  N.  C,  367. 

Where  an  infant  sues  by  a  next  friend,  he  is  as  much  bound  by  the 
judgment  as  an  adult,  and  this  rule  applies  to  non-resident  as  much' 
as  to  resident  infants.    Tate  v.  Mott,  96  N.  C,  19. 

It  is  not  essential  that  the  infant  should  know  that  an  action  has 
been  brought  in  his  favor  by  a  next  friend,  as  his  incapacity  to  judge 
for  himself  is  presumed,  but  the  court  may  inquire  into  the  propriety 
of  the  action  and  take  such  steps  as  may  be  necessary.  Tate  v. 
Mott  96  N.  C,  19. 

Where  the  lands  of  infants  are  sold  under  an  order  of  the  superior 
court  upon  an  ex  parte  petition,  in  which  the  infants  are  represented 
by  next  friend,  it  is  presumed  that  the  court  protected  their  inter- 
ests, and  was  careful  to  see  that  they  suffered  no  prejudice.  Tyson 
v.  Belcher,  102  N.  C,  112. 

• 

Next  friend  removable. — The  court  has  power,  for  good  cause 
shown,  to  remove  the  next  friend  of  an  infant  litigant,  and  appoint 
another  as  often  as  may  be  necessary.     Tate  v.  Mott,  96  N.  C,  19. 

Appointment  not  impeachable  collaterally. — The  presence  of  a 
next  friend  or  guardian  ad  litem  to  represent  an  infant,  and  his  rec- 
ognition by  the  court,  preclude  inquiry  as  to  his  authority  to  act  in 
a  collateral  proceeding.     Summer  v.  Sessoms,  94  N.  C,  371. 

Non  compos  mentis. — Persons  non  compos  mentis  may  sue  by  their 
next  friend  when  they  have  no  general  or  testamentary  guardian. 
Smith  v.  Smith,  106  N.  C,  498. 

Guardian  or  next  friend  not  party  to  suit. — One  who  conducts  a 
suit  as  guardian  or  next  friend  of  infants  is  not  a  party  of  record 
nor  estopped  by  it.  The  infants  themselves  are  the  real  plaintiffs. 
George  v.  High,  85  N.  C,  113;  Branch  v.  Goddin,  60  N.  C,  497:  Mason 
v.  McCormlck,  75  N.  C.  263 :  Smith  v.  Smith,  108  N.  C,  365. 

For  appointment  of  guardians  ad  litem  and  next  friends,  see  Sec. 
181  and  rules  of  superior  court  16  and  17,  post. 
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Sec.  181.    Infants,  etc.,  to  defend  by  guardian  ad  litem.    C. 
C.  F.,  s.  59.    1870-'71,  c.  233,  s.  5.    1871-'2,  c.  95,  s.  2. 

In  all  actions  and  special  proceedings,  whenever  any  of 
the  defendants  are  infants,  idiots,  lunatics  or  persons  rum 
compos  mentis,  said  infants,  idiots,  lunatics  or  persons  non 
compos  mentis  shall  defend  by  their  general  or  testamentary 
guardian,  if  they  have  any  within  this  state,  whether  said 
infants,  idiots,  lunatics  or  persons  non  compos  mentis  are  resi- 
dents or  non-residents  of  this  state  ;  and  if  said  infants,  idiots, 
lunatics  or  persons  non  compos  mentis  have  no  general  or 
testamentary  guardian  within  this  state,  and  any  of  the  de- 
fendants in  said  action  or  special  proceeding  shall  have  been 
summoned,  then  it  shall  be  lawful  for  the  court,  wherein 
said  action  or  special  proceeding  is  pending,  upon  motion 
of  any  of  the  parties  to  the  said  action  or  special  proceed- 
ing, to  appoint  some  discreet  person  to  act  as  guardian  ad 
litem  to  defend  in  behalf  of  such  infants,  idiots,  lunatics  or 
persons  non  compos  mentis,  and  such  guardian  so  appointed 
shall,  if  the  cause  in  which  he  is  appointed  be  a  civil  action, 
file  his  answer  to  the  complaint  within  the  time  required 
for  other  defendants,  unless  such  time  be  extended  by  the 
court  for  good  cause ;  and  if  the  cause  in  which  he  is  so  ap- 
pointed be  a  special  proceeding,  a  copy  of  the  complaint, 
with  the  summons,  shall  be  served  on  said  guardian  ad  litem, 
and  after  twenty  days'  notice  of  said  summons  and  complaint 
in  such  special  proceeding,  and  after  answer  filed  as  above 
prescribed  in  such  civil  action,  the  court  may  proceed  in  the 
cause  to  final  judgment  and  decree  therein  in  the  same  man- 
ner as  if  there  had  been  personal  service  upon  the  said  infant, 
idiot,  lunatic  or  person  non  compos  mentis,  defendants,  and 
any  decree  or  judgment  in  the  case  shall  conclude  the  infant, 
idiot,  lunatic  or  person  non  compos  mentis,  defendants,  as 
effectually  as  if  he  or  they  had  been  personally  summoned. 

General  guardian. — Service  of  process  against  infants  should  be 
made  on  their  general  guardian,  if  they  have  one.  Chambers  v. 
Penland,  78  N.  C,  53.     See  Sec.  217,  post. 

Infants  cannot  accept  service. — Infant  defendants  cannot  accept 
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service  of  process.  Bass  v.  Bass,  78  N.  C,  374;  Nicholson  v.  Cox, 
83  N.  C,  44,  but  such  irregularity  is  cured  by  Sec.  387  when  a  guar- 
dian ad  litem  was  appointed.     Cates  v.  Pickett,  97  N.  C,  21. 

No  recovery  against  minor  if  no  guardian  ad  litem, — A  recovery 
cannot  be  had  against  a  minor  when  no  guardian  ad  litem  has  been 
appointed  to  represent  him.    Thorp  v.  Minor,  109  N.  C,  152. 

When  the  guardian  ad  litem  does  not  accept. — If  the  guardian  ad 
litem  who  is  appointed  does  not  accept  and  defend  as  the  law  pre- 
scribes, the  judgment  is  void  as  to  the  infants.  Isler  v.  Murphy, 
71  N.  C,  436. 

Plaintiff  not  bound  to  move  for  appointment  of  guardian  ad  litem. 
—A  plaintiff  is  not  bound  to  move  for  the  appointment  of  a  guardian 
ad  litem  of  an  infant  defendant,  and  his  failure  to  do  so  is  not  such  a 
lathe*  as  will  work  a  discontinuance.  Turner  v.  Douglas,  72  N. 
C,  127. 

Judgment  against  infant  appearing  by  attorney. — Such  judgment 
Is  not  irregular  or  void  but  valid  unless  reversed.  Tate  v.  Mott,  96 
N.  C,  25:  White  v.  Morris,  107  N.  C,  92;  Turner  v.  Douglas,  72  N. 
C,  127,  citing  Pender  v.  Askew,  14  N.  C,  149;  White  v.  Albertson, 
/d.341;  Skinner  v.  Moore,  19  N.  C,  138;  Marshall  v.  Fisher,  46  N.  C.f 
111.  Voidable  and  set  aside  by  motion.  Burgess  v.  Klrby,  94  N.  C, 
580;  England  v.  Garner,  90  N.  C,  197. 

Guardian  ad  litem  appointed  only  upon  an  application  in  writing. — 
The  court  should  see  that  the  next  friend  or  guardian  ad  litem  is  ap- 
pointed upon  due  consideration  of  an  application  in  writing,  and  not 
upon  a  simple  suggestion.     Morris  v.  Gentry,  89  N.  C,  248. 

The  provisions  of  the  statute  in  regard  to  the  appointment  of 
guardians  ad  litem  should  be  strictly  observed,  but  mere  irregulari- 
ties in  observing  them,  not  affecting  a  substantial  right,  will  not 
rttiate  judgments  and  decrees  obtained  in  the  action  or  proceeding 
in  which  such  irregularities  exist.  White  v.  Morris,  107  N.  C,  92 ; 
Ward  v.  Lowndes,  96  N.  C,  367. 

Irregular. — Regularly  the  guardian  ad  litem  should  be  served  with 
summons  and  a  copy  of  complaint,  and  should  file  answer  for  infant 
defendant  If  this  is  not  done,  there  is  irregularity.  Coffin  v.  Cook, 
106  N.  C,  376;  White  v.  Morris,  107  N.  C,  92. 

Guardian  ad  litem  cannot  be  appointed  until  the  summons  is 
served  upon  the  infant  defendants, — A  guardian  ad  litem  cannot  be 
appointed  until  the  summons  is  properly  served  and  the  other  re- 
quirements of  this  section  complied  with.  Hyman  v.  Jarnigan,  65  N. 
C.  96:  Turner  v.  Douglas.  72  N.  C,  127. 

Whether  a  valid  sale  of  an  infant's  land  can  be  made  without  ser- 
vice of  a  summons  upon  him,  quaere.    Allen  v.  Shields,  72  N.  C,  504. 

This  section  permits  the  appointment  of  a  guardian  ad  litem  for  a 
4(fen(iant  who  is  an  infant  or  wow  compos,  only  after  service  on  the 
infant  etc.  Moore  v.  Gidney,  75  N.  C,  34;  Nicholson  v.  Cox,  83  N. 
C,  44. 

A  decree  Is  not  conclusive  upon  infant  defendants  who  are  not 
served  with  process,  and  where  the  guardian  ad  litem  was  nominated 
by  the  plaintiff,  and  filed  an  answer  prepared  tor  him  at  the  plain- 
tiff's instance,  without  inquiry  into  the  rights  of  the  infant  defend- 
ants, the  decree  will  be  set  aside.    Gulley  v.  Macey,  81  N.  C,  356. 

A  judgment  obtained  before  the  C.  C.  P.  will  not  be  vacated  be- 
cause some  of  a  number  of  infant  defendants,  united  in  interest,  ap- 
peared by  a  guardian  ad  litem  appointed  without  process  previously 
served  on  such  infants.    As  to  actions  brought  since  C.  C.  P.,  a 
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previous  service  of  process  is  required  before  the  court  can  appoint 
a  guardian  ad  litem.  Matthews  v.  Joyce,  85  N.  C.,  258;  Fry  v.  Currie, 
91  N.  C.,  436. 

Where,  under  the  former  system,  a  petition  to  sell  land  for  assets 
was  filed  in  a  court  having  jurisdiction  of  the  proceeding,  and  a 
guardian  ad  litem  was  appointed,  but  no  service  was  made  on  the 
infants,  even  if  the  judgment  was  irregular,  it  was  not  void  and 
could  not  be  attacked  collaterally.     Hare  v.  riolloman,  94  N.  C,  14. 

Where  the  record  shows  that  a  guardian  ad  litem  was  appointed, 
but  it  does  not  appear  affirmatively  that  the  infant  was  ever  served, 
the  defect  must  be  taken  advantage  of  in  a  direct  proceeding  to 
attack  the  judgment,  and  is  not  available  in  a  collateral  action. 
Sumner  v.  Sessoms,  94  N.  C,  371. 

Before  the  adoption  of  the  new  system  of  procedure,  it  was  the 
common  practice  for  the  administrator  to  file  his  petition  to  sell 
land  for  assets,  and  if  the  heir  was  an  infant,  to  have  a  guardian 
ad  litem  appointed  without  any  service  upon  the  infant  at  all.  Cates 
v.  Pickett,  97  N.  C,  21. 

Note. — See  the  curative  statute,  Sec.  387,  post,  and  cases  cited. 

Guardian  ad  litem  not  taxable  with  costs. — Guardians  ad  litetn  are 
not  parties  to  the  action,  and  can  only  be  taxed  with  costs  when  the 
court  adjudges  that  there  was  bad  faith  or  mismanagement,  or  that 
they  officiously  procured  themselves  to  be  appointed  to  bring  an 
unnecessary  action.     Smith  v.  Smith,  108  N.  C,  365. 

Proceedings  apparently  regular. — Where  it  appears  in  the  record 
that  all  the  defendants  were  served,  and  it  does  not  appear  that  any 
of  them  were  infants,  the  judgment  is,  on  its  face,  regular,  and  if 
any  of  the  defendants  wish  to  set  up  infancy,  it  must  be  done  by 
motion  in  the  cause  to  set  the  judgment  aside  for  irregularity. 
Burgess  v.  Kirby,  94  N.  C,  575. 

Note. — See  rule  17,  of  rules  prescribed  by  the  supreme  court  for 
the  superior  courts,  post. 

Sec.  182.      Guardian  ad  litem  to  fits  answer.    1870-971,  c. 
233,  8.  4. 

Whenever  any  guardian  ad  litem  shall  be  appointed,  he 
shall  file  an  answer  in  said  action  or  special  proceeding, 
admitting  or  denying  the  allegations  thereof;  the  costs  and 
expenses  of  which  said  answer,  in  all  applications  to  sell  or 
divide  the  real  estate  of  said  infants,  shall  be  paid  out  of 
the  proceeds  of  the  property,  or  in  case  of  a  division,  shall 
be  charged  upon  the  land,  if  the  sale  or  division  shall  be 
ordered  bv  the  court,  and  if  not  ordered  in  anv  other  man- 
ner  the  court  shall  direct. 

Answer. — The  guardian  ad  litnn  should  file  an  answer  for  the  in- 
fant defendants.     Moore  v.  Gidney,  75  N.  C,  34. 

If  the  guardian  ad  litem  files,  without  inquiry  into  the  rights  of 
the  infant  defendants,  an  answer  prepared  for  him  at  the  plaintiff's 
instance,  the  judgment  will  not  conclude  the  infant  defendants. 
Gulley  v.  Macey,  81  N.  C.,  356. 
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No  answer  filed. — Where  the  record  shows  that  a  guardian  ad 
litem  was  appointed  in  1866,  but  no  answer  was  filed  for  the  infants, 
and  no  effort  made  to  assert  their  rights,  but  the  infants  delayed  ac- 
tion until  the  youngest  of  them  was  twenty-four  years  old:  It  was 
held,  that  the  cause  would  not  be  opened  to  allow  them  to  assert 
their  rights,  when  it  had  proceeded  to  an  end  and  all  that  was  nec- 
essary was  a  final  decree.    Williams  v.  Williams,  94  N.  C,  732. 

See.  183.     Who  to  be  plaintiffs.    C.  C.  P.,  s.  00. 

All  persons  having  an  interest  in  the  subject  of  the  action, 
and  in  obtaining  the  relief  demanded,  may  be  joined  as 
plaintiffs,  except  as  otherwise  provided. 

Widow  and  administrator  of  a  tenant  in  common.— Where  one 
tenant  in  common  dies,  both  his  widow  and  administrator  are  neces- 
sary parties  in  a  petition  filed  by  the  other  tenants  in  common  for 
partition.    Gregory  v.  Gregory,  69  N.  C,  522. 

Tenants  in  common. — The  executor  of  one  of  two  tenants  in  com- 
mon may  sue  on  the  bond  of  a  clerk  of  the  superior  court  to  re- 
cover money  received  by  him  on  a  sale  of  the  lands  for  partition, 
without  joining  the  co-tenant  of  his  testator.  State  v.  Blair,  76  N. 
C,  78. 

One  tenant  in  common  may  sue  without  Joining  his  co-tenants 
for  the  recovery  of  the  possession  of  the  common  property.  Thames 
v.  Jones,  97  N.  C,  121;  Fox  v.  Stanford,  90  N.  C,  296;  Overcash  v. 
Griffln.  89  N.  C.  384;  Yancey  v.  Greenlee,  90  N.  C  317;  Lafoon  v. 
Shearin,  96  N.  C,  391. 

tffr,  also.  Sec.  173,  and  cases  cited. 

Immaterial  whether  plaintiff  or  defendant. — It  is  immaterial 
whether  a  party  to  the  action  is  made  plaintiff  or  defendant.  Teague 
v.  Downs,  69  N.  C.f  280:  Daniels  v.  Fowler,  120  N.  C,  18. 

Stockholders  individually  liable. — Where  the  stockholders  of  a 
bank  are  made  by  the  charter  liable  to  "pay  the  creditors  of  the 
bank."  the  creditors  are  joint  obligees,  and  the  action  must  be 
brought  in  the  name  of  the  plaintiff  and  all  other  creditors  who  will 
become  parties  to  the  action.  Von  Glahn  v.  Harris,  73  N.  C,  323; 
Von  Glahn  v.  Latimer,  73  N.  C,  333;  Long  v.  Bank,  81  N.  C,  41. 

Creditors- — Different  creditors  may  unite  in  one  action  to  set  aside 
a  fraudulent  conveyance  of  the  common  debtor.  Wall  v.  Fairley, 
73  N.  C,  464;  Mebane  v.  Layton,  86  N.  C,  571. 

In  an  action  by  heirs  at  law  and  distributees  to  set  aside  convey- 
ances procured  from  their  ancestor  by  fraud  and  imposition,  the 
creditors  are  not  necessary  parties.  Daniels  v.  Fowler,  120  N.  C, 
18,  citing  Carleton  v.  Byers,  93  N.  C,  302;  Hancock  v.  Wooten,  107 
N.  C,  9. 

In  a  proceeding  by  an  administrator  to  sell  land  of  a  decedent  for 
assets,  a  creditor  has  no  right  to  become  a  party  plaintiff.  Rawls  v. 
Carter,  119  N.  C  696,  citing  Dickey  v.  Dickey,  118  N.  C,  956;  Smith 
▼.  Oray,  116  N.  C,  311;  Carter  v.  Rountree,  109  N.  C,  29;  Uzzle  v. 
Vinson,  111  N.  C,  138. 

In  a  creditor's  bill. — The  right  of  any  creditor  to  become  a  plain- 
tiff in  a  creditor's  bill  rests  upon  the  same  ground  as  his  right  to  sue 
alone,  and  the  possession  of  evidences  of  debt,  accompanied  by  veri- 

121 


§183 


clark's  code  of  civil  procedure. 


fying  affidavits,  makes  a  prima  facie  case  justifying  an  order  of  ad- 
mission.    Long  v.  Bank,  85  N.  C,  354. 

Where  in  a  creditors'  bill  a  party's  claim  is  disputed,  he  must  get 
a  standing  in  court  by  establishing  his  own  claim  before  he  can  dis- 
pute that  of  another.     Moore  v.  Edwards,  92  N.  C,  43. 

Where  an  action  is  brought  by  one  creditor,  in  behalf  of  him- 
self and  all  other  creditors,  every  creditor  has  an  inchoate  interest 
in  the  suit,  and  is,  in  an  essential  sense,  a  party  to  the  action.  If 
a  creditor  institutes  an  independent  action  to  recover  his  demand, 
he  may  be  enjoined  and  forced  to  seek  his  remedy  in  the  creditor's 
bill,  and  if  he  declines  to  do  so  he  is  bound  by  the  decree  in  such 
action.     Dobson  v.  Simonton,  93  N.  C,  268. 

Judgment  creditors  bill. — An  action  may  be  brought  by  a  single 
creditor,  or  as  many  as  he  may  choose  to  unite  with  him,  and  is  in 
the  nature  of  a  judgment  creditor's  bill,  and  the  plaintiff  or  plaintiffs 
in  such  action  acquire  a  preference  by  way  of  equitable  lien  upon 
both  the  legal  and  equitable  assets  of  the  debtor  from  the  corn- 
commencement  thereof.     Hancock  v.  Wooten,  107  N.  C,  9. 

Distinction  between  general  creditors'  bill  and  judgment  creditors' 
bill  again  adverted  to.     Smith  v.  Summerfleld,  108  N.  C,  286. 

A  creditor  who  is  made  a  defendant  in  a  creditors'  bill  may  be- 
come a  plaintiff  by  conforming  to  usual  requirements.  Goldberg  v. 
Cohen,  119  N.  C,  68. 

Cestuis  que  trustent. — In  an  action  for  the  cancelling  of  certain 
mortgages  and  the  foreclosure  of  a  subsequent  trust  deed  to  the 
same  land,  the  mortgagor  may  join  with  him  as  parties  plaintiff  the 
cestui*  our  trustent  under  such  deed.  Springer  v.  Sheets,  115  N.  C, 
371. 

Partners. — It  is  the  general  rule  in  all  suits  relating  to  a  partner 
ship,  all  the  partners  are  necessary  parties,  plaintiff  or  defendant. 
Heaton  v.  Wilson,  123  N.  C,  398. 

Action  against  new  corporation. — Where  an  old  corporation  is  by 
transfer  of  all  of  its  property,  franchises  and  privileges,  merged 
into  a  new  corporation  with  the  same  stockholders  and  directors  as 
the  old,  which  assumes  all  the  liabilities  of  the  old  corporation. 
Section  667  of  The  Code,  providing  for  a  continuance  of  a  corpora- 
tion for  three  years  after  its  charter  expires  to  wind  up  its  business, 
does  not  apply  so  as  to  make  the  old  corporation  a  necessary  party 
to  the  action  against  the  new.  Friedenwald  v.  Tobacco  Works,  117 
N.  C,  544. 

Next  of  kin. — In  a  suit  upon  an  administration  bond  the  next  of 
kin  of  the  intestate  are  not  necessary  parties,  and  in  such  a  suit  the 
administrator  of  the  principal  in  the  bond  need  not  be  joined.  Flack 
v.  Dawson,  69  N.  C,  42. 

The  heirs  or  next  of  kin  of  a  decedent  have  no  right  to  be  made 
parties  to  an  action  of  account  against  the  administrator,  although 
they  allege  collusion  between  the  plaintiff  and  the  administrator. 
Byrd  v.  Byrd,  117  N.  C,  523. 

The  interest  which  requires  a  party  to  be  joined. — The  interest 
which  requires  an  additional  party  to  be  made  Is  an  interest  in  the 
controversy  and  not  an  interest  in  the  thing  which  is  the  subject  of 
controversy.  Wade  v.  Saunders,  70  N.  C,  277;  Garrison  v.  Cox,  99 
N.  C,  482:  McDonald  v.  Morris,  99  N.  C,  101:  Colfcrove  v.  Koonce. 
76  N.  C,  363. 

Conflicting  claimants. — A  party  who  is  sued  on  a  note  given  for 
the  rent  of  land  may  allege  that  a  third  party  claims  the  land  by  a 
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paramount  title,  and  has  brought  suit  for  damages  during  the  same 
term,  for  which  the  note  was  given,  and  require  such  a  party  to  be 
made  plaintiff.    McKesson  v.  Mendenhall,  64  N.  C,  502. 

Withdrawal  of  plaintiff. — One  of  several  parties  plaintiff  with- 
drew, on  leave  of  the  court,  from  the  action:  Held,  he  is  not  bound 
by  a  subsequent  judgment  rendered  in  the  case.  Owen  v.  Alexan- 
der, 70  N.  C,  1. 

See,  also,  cases  cited  under  Sec.  179,  ante. 

Parties  will  not  be  re-arranged  on  same  side  to  show  diversity  of 
citizenship  if  adversary. — In  an  action  by  a  mortgagor  to  cancel  cer- 
tain mortgages  and  to  foreclose  a  subsequent  trust  deed  to  the  same 
property,  although  the  cestuis  que  trustent  have  a  common  interest 
with  plaintiff  in  showing  the  discharge  of  said  mortgages,  they  are 
nevertheless  his  adversary  parties  as  to  other  matters  in  contro- 
versy, and  will  not  be  re-arranged  as  parties  plaintiff  so  as  to  show 
diversity  of  citizenship.    Springer  v.  Sheets,  115  N.  C,  371. 

8ee.  184.     Hlio  to  be  defendants.    C.  C.  P.,  *.  01. 

Any  person  may  be  made  a  defendant  who  has,  or  claims, 
an  interest  in  the  controversy  adverse  to  the  plaintiff,  or  who 
is  a  necessary  party  to  a  complete  determination  or  settle- 
ment of  the  questions  involved  therein  ;  and  in  an  action 
to  recover  the  possession  of  real  estate,  the  landlord  and 
tenant  thereof  may  be  joined  as  defendants ;  and  any  per- 
son claiming  title  or  right  of  possession  to  real  estate  may 
be  made  party  plaintiff  or  defendant,  as  the  case  may  require, 
to  any  such  action.       SUPREME  CT  UBilAi* '*', 

Proceedings  to  lay  off  dower. — One  claiming  land  by  purchase 
from  a  decedent  is  a  proper  party  defendant  in  proceedings  for 
dower  therein  by  the  widow  of  such  decedent.  Carney  v.  White- 
hurst,  64  N.  C,  426;  Moore,  f-r  parte,  64  N.  C.,  90. 

The  court  may  permit  creditors  of  the  deceased  husband  to  be 
made  parties  to  contest  the  widow's  claim.  Welfare  v.  Welfare, 
108  N.  C,  275;  Lowery  v.  Lowery,  64  N.  C,  110;  Avery  ex  parte,  64 
N.  C.,  113. 

The  action  of  the  assignees  of  the  dower  right  is  primarily  against 
the  widow,  but  in  the  absence  of  an  averment  that  the  lands  des- 
cribed were  all  of  which  she  was  entitled  to  be  endowed,  the  heirs 
and  devisees  are  properly  made  parties,  so  that  the  whole  matter 
may  be  determined  in  one  action.     Parton  v.  Allison,  111  N.  C,  429. 

A  widow  who  transferred  her  right  of  dower  before  the  same  was 
allotted  is  a  necessary  party  in  a  proceeding  to  have  the  same  set 
apart  Such  a  conveyance  will  be  treated  in  equity  as  a  contract  to 
have  it  allotted  to  her  and  then  to  convey  it  to  the  purchasers.  Par- 
ton  v.  Allison.  Ill  N.  C,  429. 

Petition  for  partition. — The  administrator  of  the  ancestor  of  ten- 
ants in  common  is  not  a  proper  party  to  proceedings  for  a  partition 
of  the  descended  land.    Garrison  v.  Cox,  99  N.  C,  478. 
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Petition  to  sell  land  to  make  assets. — In  a  petition  to  sell  lands 
for  assets  to  pay  debts,  a  mortgagee  of  the  interest  of  one  of  the 
heirs  at  law  should  not  be  made  a  party.  Battle  v.  Duncan,  90  N.  C, 
546;  Wharton  v.  Wilkinson,  92  N.  C.  407. 

In  ppoceedings  by  an  administrator  for  leave  to  sell  land  to  make 
assets  to  pay  decedent's  debts,  the  heir  has  a  right  to  show  that 
judgments  taken  against  the  administrator  after  the  commencement 
of  the  proceedings  were  wrongfully  suffered  to  be  entered  against 
him.  In  such  case  it  seems  the  judgment  creditors  ought  to  be 
made  parties.     Tilley  v.  Bivins,  112  N.  C,  348. 

Creditor's  bill  to  subject  land  of  decedent. — Where,  in  a  creditor's 
bill  against  the  personal  representative,  it  is  sought  to  have  the  lands 
of  decedent  sold  for  the  satisfaction  of  the  debts  proven,  the  real 
representatives  of  decedent  must  be  made  parties  before  any  judg- 
ment subjecting  the  real  estate  can  be  entered.  PerkinB  v.  Berry, 
103  N.  C.,  131. 

Proceedings  to  foreclose. — A  married  woman  who,  with  her  hus- 
band, executes  a  mortgage  of  land,  is  a  necessary  party  defendant 
in  foreclosure  proceedings.  Nimrock  v.  Scanlin,  87  N.  C.f  119;  Van- 
story  v.  Thornton,  114  N.  C,  376. 

The  wife  and  heir-at-law  of  a  mortgagor  being  necessary  parties 
in  an  action  to  foreclose,  a  widow,  who  as  feme  covert  joined  in 
the  mortgage  of  her  husband,  and  the  devisee  of  the  mortgagor  and 
those  claiming  under  him,  are  likewise  necessary  parties.  Chad- 
bourn  v.  Johnston,  119  N.  C,  282. 

Mortgagees. — Where,  at  the  call  of  a  case  for  trial  in  the  court  be- 
low it  appeared  that  the  plaintiff  was  willing  to  proceed  without  cer- 
tain mortgagees  of  defendant  being  made  parties,  and  that  defend- 
ants had  excepted  to  a  former  order  of  the  court  directing  such 
mortgagees  to  be  made  parties,  and  that  the  validity  of  the  mortgages 
could  not  be  affected  by  the  result  of  the  trial,  it  was  a  matter  en- 
tirely within  the  discretion  of  the  trial  judge  to  determine  whether 
or  not  the  cause  should  be  tried  before  some  of  the  mortgagees  were 
brought  in.     Shober  v.  Wheeler,  113  N.  C,  370. 

Where  the  assignee  of  a  mortgage  deposits  it  as  collateral  security 
for  a  debt  due  by  him,  the  mortgagee  is  not  a  necessary  party  to  an 
action  brought  by  the  holder  of  the  collateral  against  his  debtor 
and  the  mortgagors  to  recover  the  debt  and  to  foreclose  the  mort- 
gage.    Styers  v.  Alspaugh,  118  N.  C,  631. 

Attachment  of  mortgaged  property. — A  mortgagee  may  join 
with  his  mortgagor  in  defending  an  attachment  against  the  mort- 
gaged property.     Bear  v.  Cohen,   65  N.  C,  511. 

Action  for  the  recovery  of  real  estate. — When  in  an  action  of 
ejectment  both  the  plaintiff  and  a  third  party  claim  to  be  the  land- 
lord of  defendant,  such  third  party  has  a  right,  upon  affidavit,  to  be 
let  in  as  a  party  defendant  to  the  action.  Rollins  v.  Rollins,  76  N. 
C.  264:  Bryant  v.  Kinlaw,  90  N.  C,  341. 

In  a  suit  by  a  purchaser  at  an  execution  sale,  seeking  to  dispossess 
the  husband  of  his  wife's  land,  the  wife's  possessory  right  is  such 
an  interest  in  the  controversy  as  entitles  her  to  be  made  a  party 
defendant.     Cecil  v.  Smith,  81  N.  C,  285;  Walton  v.  Parish,  95  N. 

C,  259. 

In  an  action  to  recover  land,  a  third  party,  claiming  to  be  joint 
owner  with  the  defendant,  has  the  right,  on  affidavit,  to  be  let  in  as  a 
party  defendant.     Lytle  v.  Bergen,  82  N.  C,  301. 
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In  an  action  to  recover  land,  where  the  defendant  in  possession 
has  mortgaged  the  land,  and  it  has  been  sold,  upon  default,  under 
the  mortgage,  the  purchaser  at  the  sale  is  entitled  to  be  made  a 
party  defendant  upon  application.  Keathley  v.  Branch,  84  N.  C, 
202. 

Where  any  one  has  equitable  claims  upon  land  he  should  be  made 
a  party  defendant  in  an  action  to  recover  land  but  not  in  an  action 
to  enforce  specific  performance  of  a  contract  to  convey  it  Swepson 
v.  Johnson,  84  N.  C,  449. 

interest  in  the  controversy. — The  claim  adverse  to  the  plaintiff 
must  be  of  an  interest  in  the  controversy,  and  not  merely  an  interest 
In  the  thing  in  controversy,  to  require  such  claimant  to  be  made  a 
party  defendant.  Wade  v.  Saunders,  70  N.  C,  277;  Jones  v.  Ashe- 
Title,  116  N.  C,  817:  Asheville  v.  Aston,  92  N.  C,  588. 

In  an  action  upon  the  defendant's  bond  to  recover  purchase-money 
of  land,  a  third  person  claiming  title  to  the  land  adverse  to  the  plain- 
tiff, is  not  a  proper  or  necessary  party.  McDonald  v.  Morris,  89  N. 
C,  99:  Kornegay  v.  Steamboat  Co.,  107  N.  C,  117. 

Creditors. — Creditors  are  proper  parties  to  a  proceeding  brought 
by  a  legutee  or  distributee  against  an  executor  or  administrator  for  an 
account  and  settlement  of  the  estate,  for,  in  such  case,  the  legatee  or 
distributee  has  a  right  to  have  an  account  taken,  to  ascertain  the 
balance,  after  providing  for  all  the  debts.  Carlton  v.  Byers,  93  N. 
C  302. 

Creditors  are  not  proper  parties  to  a  proceeding  brought  by  an  ad- 
ministrator against  the  next  of  kin  of  his  intestate  for  a  settlement 
of  the  estate.     Carlton  v.  Byers,  93  N.  C,  302. 

Landlord. — The  landlord  may  be  joined  with  the  tenant  as  defend- 
ant in  an  action  to  recover  real  property,  and  may  set  up  a  separate 
defence.  Harkey  v.  Houston,  65  N.  C.f  137:  Isler  v.  Foy,  66  N.  C, 
547:  Batchelor  v.  Macon,  67  N.  C,  181. 

A  landlord  let  in  to  defend  an  action  of  ejectment  is  not  restricted 
to  the  defences  to  which  his  tenant  is  confined.  Isler  v.  Foy,  66  N. 
C.  547:  Maddrey  v.  Long,  86  N.  C,  383. 

Cosurety. — In  an  action  against  one  co-surety  on  a  note,  upon  an 
allegation  that  said  note  had  been  delivered  up  for  less  than  its 
Tilue  by  reason  of  fraudulent  representations  of  such  co-surety,  the 
other  co-surety  should  be  made  a  party  defendant.  Gill  v.  Young, 
82  N.  C,  273. 

Heirs  at  law. — The  heirs  at  law  are  necessary  defendants  in  an 
action  for  the  price  of  land  brought  against  the  personal  representa- 
tive of  a  deceased  vendee.     Paschal  v.  Brandon,  79  N.  C,  504. 

Reversioner. — The  refusal  of  the  court  to  allow  a  reversioner, 
upon  his  application,  to  be  made  a  party  defendant  in  a  suit  brought 
by  the  holder  of  the  life  estate  against  a  city  for  damage  to  the  land 
caused  by  the  widening  of  a  street,  was  error,  although  such  rever- 
sioner had  refused  to  join  in  the  suit  at  request  of  the  plaintiff. 
Jones  v.  Asheville,  116  N.  C,  817. 

Bonds  of  defendant  in  claim  and  delivery. — Where  a  defendant  in 
claim  and  delivery,  on  a  first  replevin  bond  proving  insufficient 
in  amount,  executes  an  additional  bond,  with  a  different  surety, 
plaintiff  may  have  judgment  against  the  surety  on  the  first,  though 
he  has  not  made  the  administrator  of  the  surety  on  the  additional 
bond  a  party  to  the  action.     Smith  v.  Whitten,  117  N.  C,  390. 
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Receiver. — Where  judgment  has  been  obtained  against  a  receiver 
he  is  not  a  necessary  party  to  an  action  against  the  sureties  on  his 
bond.     Black  v.  Gentry,  119  N.  C,  502. 

Death  of  defendant  after  verdict  and  before  judgment. — Where  a 
defendant  dies  after  verdict  and  before  judgment,  the  plaintiff  is 
entitled  to  judgment  without  making  the  personal  representative 
a  party.     Beard  V.  Hall,  79  N.  C,  506. 

Damage  from  separate  acts  of  several  persons. — When  damage  re- 
sults from  the  separate  acts  of  several  persons  having  a  like  interest 
adverse  to  the  plaintiff  they  may  all  be  united  as  defendants.  Long 
v.  Swindell,  77  N.  C,  176:  Solomon  v.  Bates,  118  N.  C,  316. 

All  torts  are  joint  and  several,  and  where  one  partner  commits  a 
tort  in  the  prosecution  of  the  partnership  business,  the  injured  party 
may,  at  his  election,  sue  all  the  partners,  or  any  one  or  more  of 
them.     Mode  v.  Penland,  93  N.  C,  292. 

Action  against  corporation. — In  an  action  against  a  corporation, 
founded  upon  alleged  fraudulent  practices  perpetrated  by  its  officers 
it  is  not  necessary  to  make  such  officers  parties,  if  no  relief  is  de- 
manded, against  them  personally.  Mining  Co.  v.  Smelting  Co.,  99 
N.   C,   445. 

In  an  action  against  a  corporation  charged  to  be  fraudulently  in 
possession  of  the  assets  of  another  corporation  which  had  been 
merged  into  it,  the  officers  of  the  corporation  are  not  necessary 
parties.     Friedenwald  v.  Tobacco  Works,  117  N.  C,  545. 

The  State. — The  state  (not  the  public  treasurer)  is  the  proper 
party  defendant  in  an  action,  wherein  the  plaintiff  demands  the  re- 
turn of  bonds  exchanged  for  other  bonds,  and  the  jurisdiction  of 
such  claim  is  solely  in  the  supreme  court.  Martin  v.  Worth,  91  N. 
C,  45. 

The  supreme  court  has  jurisdiction  only  to  pass  on  claims  against 
the  state,  when  questions  of  law  are  involved.  If  the  claim  only 
involves  questions  of  fact,  the  legislature  is  the  proper  place  to  get 
redress.     Reeves  v.  The  State,  93  N.  C,  257. 

Cestui  que  trust. — In  an  action  brought  to  set  aside  a  fraudulent 
assignment,  the  cestui  que  trust  is  not  a  necessary  party,  and 
will,  in  the  absence  of  bad  faith  on  the  part  of  the  assignee  or  trus- 
tee, be  bound  by  his  acts.  Hancock  v.  Wooten,  107  N.  C,  9;  Cheath- 
am v.  Rowland,  92  N.  C,  340. 

Administrator  de  bonis  non. — Where  an  executor  dies,  leaving  un- 
administered  assets,  an  action  for  a  settlement  must  be  brought  by 
an  administrator  (U*  bonis  non.  Hardy  v.  Miles,  91  N.  C.,131;  Merrill 
v.  Merrill,  92  N.  C,  665;  Tulburt  v.  Holler,  102  N.  C,  407;  Gilliam  v. 
Watkins,  104  N.  C,  180. 

Severance  of  defendants. — In  an  action  against  several  defendants 
whose  liability  is  joint  and  whose  interest  in  the  action  is  identical, 
the  defendants  will  not  be  permitted  to  sever  in  their  defence.  Von 
Glahn  v.  DeRossett,  76  N.  C,  292. 

See,  also,  Sees.  177  and  179,  ante,  and  Sees.  185  and  186,  post. 

Sec.  1S5.    Turtles  to  be  joined,  etc.    C.  C.  T.9  s.  62. 

Of  the  parties  to  the  action,  those  who  are  united  in  inter- 
est must  be  joined  as  plaintiffs  or  defendants;  but  if  the 
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consent  of  any  one  who  should  have  been  joined  as  plaintiff 
cannot  he  obtained,  he  may  be  made  a  defendant,  the  reason 
thereof  being  stated  in  the  complaint ;  and  when  the  question 
is  one  of  a  common  or  general  interest  of  many  persons,  or 
where  the  parties  may  be  very  numerous,  and  it  may  be  im- 
practicable to  bring  them  all  before  the  court,  one  or  more 
may  sue  or  defend  for  the  benefit  of  the  whole. 

In  foreclosure  proceedings. — In  foreclosure  proceedings  all  ihe 
mortgagees  and  judgment  creditors  should  be  made  parties,  in  order      ^ 
to  have  a  full  adjustment  of  the  rights  of  each.     Hinson  v.  Adrian, 
86  X.  C,  61 ;   LeDuc  v.  Brandt,  110  N.  C,  .289. 

In  an  action  to  foreclose  a  mortgage,  the  mortgagees  are  neces- 
sary parties,  that  the  legal  title  may  pass  to  the  purchaser.  A.  mort- 
gagee who  has  assigned  his  interest  is  not  a  necessary  party.  Pul- 
len  v.  Heron  Mining  Co.,  71  N.  C,  567. 

A  decree  of  foreclosure  of  mortgage  made  before  all  the  heirs  at 
law  of  the  mortgagee,  who  had  been  declared  "necessary  partie3," 
were  made  parties  of  record,  is  irregular,  and  will  be  set  aside  upon 
proper  application.    Hughes  v.  Hodges,  94  N.  C,  56. 

The  administrator  is  not  a  necessary  party  in  an  action  by  a  mort- 
gagee to  foreclose  a  mortgage  after  the  death  of  the  mortgagor. 
Praser  v.  Bean,  96  N.  C,  327,  but  the  widow,  neirs  at  law  and  de- 
visees are.     Chadbourn  v.  Johnston,  119  N.  C,  282. 

Where,  in  a  proceding  to  foreclose  a  mortgage,  a  person  who 
claimed  under  a  deed  antedating  the  mortgage  but  not  registered 
until  after  the  commencement  of  the  action,  was  made  a  party,  the 
rights  of  such  person  were  not  affected  by  the  fact  that  an  heir 
of  a  deceased  co-grantee  in  such  deed  was  not  also  made  a  party 
and  an  exception  to  the  proceeding  on  that  ground  is  untenable. 
Patterson  v.  Mills,  121  N.  C,  258. 

Subsequent  mortgagee. — The  plaintiff  furnished  to  defendant  ma- 
terials for  fitting  a  steam  boat,  and  they  were  used  for  this  purpose, 
and  shortly  thereafter,  in  the  same  year,  duly  filed  notice  of  lien; 
in  an  action  to  enforce  this  lien,  a  subsequent  mortgagee  was  not  a 
necessary  party,  and  still  less  where  the  court  was  ready  to  pro- 
ceed to  judgment  when  the  motion  was  made.  Kornegay  v.  Steam- 
boat Co.,  107  N.  C,  115. 

Subsequent  encumbrancers,  while  proper  parties  to  a  suit  for 
foreclosure  of  a  mortgage,  are  not  necessary  parties.  Williams  v. 
Kerr.  113  N.  C,  306. 

Wife  of  mortgagor. — The  wife  of  a  mortgagor  has  no  such  inter- 
est in  the  lands  mortgaged  as  to  make  her  a  necessary  party  to  pro- 
ceedings to  foreclose  a  mortgage.  Btheridge  v.  Vernoy,  71  N.  C , 
184. 

Note. — This  seems  t6  apply  only  where  the  mortgage  is  for  the 
purchase-money  of  the  land  mortgaged,  or  where  the  marriage  was 
prior  to  1867. 

Mortgagees. — The  mortgagees  of  lands  should  be  made  parties  to 
action  in  which  it  may  become  necessary  to  sell  them,  and  distribute 
the  proceeds  of  sale.    Pitt  v.  Moore,  99  N.  C,  85. 
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Heirs  of  trustee. — Where  land  is  given  to  a  trustee  to  hold  on 
various  trusts,  and  after  the  death  of  the  trustee  an  action  is  brought 
to  construe  the  trusts  and  enforce  the  provisions  of  the  deed,  the 
court  cannot  decree  a  conveyance  of  the  legal  estate,  unless  all  of 
the  heirs  of  the  trustee  are  parties.  Graves  v.  Trueblood,  96  N.  C, 
495. 

Cestuis  que  trust. — The  cestui*  que  twist  may  be  made  parties  by 
the  plaintiffs,  or  they  may  be  permitted  to  come  in  and  unite  in  the 
defence,  or  the  court  may,  upon  proper  cause  shown  by  the  assignee 
or  trustee,  at  his  Instance,  require  their  presence,  but  in  no  case 
will  the  death  of  all  or  any  of  the  cestui*  que  trust  be  a  legal  cause 
of  continuance,  unless  the  assignee  of  trustee  is  not  defending  in 
good  faith,  or  unless  the  court  is  of  the  opinion  that  the  ends  of 
justice  will  be  better  subserved  by  the  presence  of  the  representa- 
tives. Hancock  v.  Wooten,  107  N.  C,  9;  Barrett  v.  Brown,  86  N.  C, 
556. 

A  beneficiary  under  a  trust  deed  is  a  necessary  party  to  an  action 
by  a  mortgagor  to  cancel  certain  mortgages  on  the  land  described 
in  said  deed,  and  to  foreclose  said  trust  deed,  although  the  trustee 
has  been  made  a  party  to  the  action.  Springer  v.  Sheets,  115  N.  C, 
371. 

Legatees. — In  proceedings  by  legatees  to  secure  a  fund,  the  con- 
tingent interest  of  the  ulterior  legatees  (where  there  is  a  devise 
over)  should  be  represented  by  making  them  parties  to  the  action. 
Peacock  v.  Harris,  85  N.  C,  146. 

Devisavit  vei  non. — When  an  issue  devisor  it  vet  non  is  raised  the 
court  will  require  all  persons  interested  in  the  matter  to  be  brought 
before  it.  Hutson  v.  Sawyer,  104  N.  C,  1.  In  proceedings  of  this 
nature,  strictly  speaking,  there  are  no  parties.  Collins  v.  Coljins, 
125  N.  C. 

Winding  up  partnership. — It  is  only  when  the  court  undertakes  to 
wind  up  the  affairs  of  a  partnership  and  make  distribution  of  its 
assets  that  all  the  creditors  are  required  to  be  made  parties.  Smith 
v.  Summerfleld,  108  N.  C,  284. 

Sureties  on  administration  bond. — In  an  action  against  one  surety 
on  an  administration  bond,  it  is  not  error  in  the  court  to  refuse  to 
make  an  order  to  join  the  other  sureties.  Brown  v.  McKee,  108  N. 
C,  387. 

Administrator  de  bonis  non. — Though  an  administrator  d.  b.  it. 
is  the  proper  party  to  bring  suit  to  collect  assets  to  pay  the  debts  ot 
the  estate,  his  refusal  to  do  so,  without  indemnity,  makes  it  compe- 
tent for  the  creditors  to  sue,  making  him  a  party  defendant,  either 
under  this  section  or  the  former  equity  practice.  Wilson  v.  Pearson, 
102  N.  C,  290;  Tuck  v.  Walker,  106  N.  C,  285;  Clement  v.  Cozart,  107 
N.  C,  695. 

Injunction. — A  public  ministerial  officer — here  a  sheriff — should 
not  be  made  a  party  to  an  action  for  an  injunction  to  restrain  the 
enforcement  of  a  judgment  of  a  court  or  the  performance  of  any  act 
as  public  agent,  unless  he  has  a  personal  interest  in  the  subject  of 
the  action.     Stout  v.  McNeill,  98  N.  C,  1. 

Proceedings  to  restore  lost  records. — Semble,  that  all  persons 
whose  estates  may  be  affected  by  a  proceeding  to  restore  lost  rec- 
ords should  be  made  parties.     Cowles  v.  Hardin,  79  N.  C,  577. 

Action  to  subject  land  of  a  deceased  debtor. — The  personal  repre- 
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sentative  of  a  deceased  person  is  a  necessary  party  to  an  action  by 
creditors  against  the  heirs  at  law  to  subject  land  to  the  payment  of 
debt,  when  the  alleged  debt  is  denied.  Wall  v.  Fairley,  77  N.  C, 
105. 

A  creditor  can  not  sell  the  property,  real  or  personal,  of  a  deceased 
debtor,  but  must  proceed  through  the  administrator  who  is'  a  neces- 
sary party  to  any  proceeding  for  or  against  the  estate,  and,  in  any 
proceeding  relating  to  the  real  estate,  the  heirs  are  also  necessary 
parties.    Webb  v.  Atkinson,  122  N.  C,  683. 

Heirs  of  deceased  partners, — The  heirs  of  deceased  partners  are 
not  necesary  parties  to  an  action  to  subject  the  real  property  of  the 
firm  to  the  claim  of  its  creditors.  McCaskill  v.  Lancaster,  83  N. 
C  393. 

Wife  of  a  defendant. — In  a  proceeding  by  the  next  of  kin  against 
the  administrator  for  a  settlement,  it  is  not  ground  for  a  demurrer 
that  the  defendant's  wife,  who  is  one  of  the  next  of  kin,  is  made 
co-defendant  with  him  without  alleging  in  the  complaint  that  she 
had  refused  to  join  as  plaintiff.  McCormack  v.  Wiggins,  84  N.  C, 
278. 

A  wife  and  husband  need  not  be  put  on  opposite  sides  of  a  case 
because  their  interests  are  antagonistic.  Teague  v.  Downs,  69  N.  C, 
288. 

Wife  not  a  necessary  party. — The  wife  is  not  a  necessary  party  to 
an  action  brought  by  her  husband,  as  tenant  by  the  curtesy  initiate, 
to  recover  her  land  when  marriage  was  before  1868.  Wilson  v. 
Arentz,  70  N.  C,  670,  but  wife  is  proper  party  where  marriage  has 
taken  place  since  1868.  Walker  v.  Long,  109  N.  C,  510.  See  Sec. 
177  ante. 

Widow  of  tenant  In  common, — The  widow  of  a  deceased  tenant 
in  common  is  a  necessary  party  to  a  proceeding  for  partition  of 
the  land  held  in  joint  tenancy  by  her  husband.  Gregory  v.  Gregory, 
69  N.  C,  522. 

Action  to  recover  land. — When  a  defendant  in  an  action  to  recover 
land  sets  up  an  equitable  defence,  all  persons  interested  in  that 
equity  are  necessary  parties.     Ten  Broeck  v.  Orchard,  74  N.  C,  409. 

One  claiming  title  paramount  and  adverse  to  both  plaintiff  and 
defendant,  in  an  action  to  recover  real  property,  has  no  right  to  be 
made  a  party.  He  must  be  connected  in  interest  with  either  one 
or  the  other.     Colgrove  v.  Koonce,  76  N.  C,  363. 

Pending  an  action  to  recover  land,  B.,  plaintiff,  died,  leaving  a 
will,  wherein  he  provided  that  his  wife  should  have  the  use  of  spe- 
cific personal  property  and  the  rents  and  profits  of  his  real  estate, 
to  be  paid  to  her  by  the  executor  for  her  life,  or  widowhood,  the 
executor  to  "have  charge  of  the  renting  and  letting  of  the  same," 
and  after  the  death  or  marriage  of  the  wife,  the  executor  was  di- 
rected to  "sell  off  all  my  property,  real  and  personal,  and  reduce  my 
property  of  every  kind,  to  cash:"  Held,  that  the  executor  was  prop- 
erly made  party  to  the  action  because  the  terms  of  the  will  vested 
in  him  the  right  to  possession,  and  further,  if  that  was  not  so,  he  was 
entitled  to  the  damages  which  might  be  recovered  up  to  the  death 
of  the  testator  for  withholding  the  land.  McAlpine  v.  McDaniel, 
101  N.  C,  550.  And  the  administrator  d.  o.  n.  c.  t.  a.  of  such  execu- 
tor can  recover  the  land.     Smathers  v.  Moody,  112  N.  C,  792. 

Grantor  not  necessary  party  in  ejectment  against  grantee. — Dur- 
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lug  the  pendency  of  an  action  relating  to  land  between  P.  and  C,  In 
which  there  was  subsequently  a  decree  directing  P.  to  convey  the 
land  to  C.  upon  the  payment  by  the  latter  of  the  balance  of  the  pur- 
chase-money, P.  conveyed  to  other  parties;  therefore  C.  brought  suit 
for  the  lend  against  P.  and  his  grantees,  who  were  In  possession: 
EcUl,  that  P.  was  not  a  necessary  party,  and  It  was  not  error  to  allow 
plaintiff  to  enter  a  non-suit  as  to  P.,the  grantor  of  the  other  defend- 
ants.   Carr  v.  Alexander,  112  N.  C,  783. 

Heirs  of  a  testator. — Nor  are  the  heirs  of  a  testator,  under  a  will 
devising  the  land  to  be  sold  and  converted  Into  money,  necessary 
parties  in  a  proceeding  to  sell  the  land.  Harris  v.  Bryant,  83  N. 
C,  561. 

Next  of  klri.— In  an  action  upon  an  administration  bond  the  next 
of  kin  of  the  principal's  intestate  are  not  necessary  parties,  and  the 
administrator  of  the  principal  need  not  be  joined  ad  a  defendant 
Flack  v.  Dawson,  69  N.  C,  42. 

Neither  heirs  at  law  or  next  of  kin  are  proper  parties  to  an  ac- 
tion against  administrator  by  creditor.     Byrd  v.  Byrd,  117  N.  C,  523. 

Practice  in  equity  as  to  joinder  of  parties. — The  practice  in  equity 
as  to  joinder  of  parties  applies  to  all  actions,  legal  as  well  as 
equitable,  under  the  C.  C.  P.     Hughes  v.  Boone,  81  N.  C,  204. 

Joinder  of  unnecessary  parties. — The  joinder  of  unnecessary 
parties  is  immaterial,  except  as  to  costs.  Rowland  v.  Gardner,  69 
N.  C,  53;  Falls  v.  Gamble,  66  N.  C,  455:  Burns  v.  Ashworth,  72  N. 
C,  496;  Wool  v.  Edenton,  113  N.  C,  33. 

The  misjoinder  of  parties  plaintiff  is  not  fatal  to  the  action,  ss 
judgment  may  be  rendered  for  those  who  are  entitled  to  it  War- 
renton  v.  Arlington,  101  N.  C,  109;  Green  v.  Green,  69  N.  C,  394. 

The  introduction  of  unnecessary  parties  into  an  action  will  not 
defeat  the  right  of  those  entitled  to  recover.  McAlpine  v.  Daniel, 
101  N.  C.,  550. 

It  Is  wholly  immaterial  that  an  uninterested  party  Is  united  with 
the  true  owner  as  plaintiff,  in  an  action  to  recover  a  debt,  because 
a  reception  of  payment  by  either  plaintiff  would  be  with  the  assent 
of  the  other.     Perkins  v.  Berry,  103  N.  C,  131. 

Additional  parties. — Additional  parties,  if  application  is  made  by 
them,  can  be  joined  by  amendment.    Isler  v.  Koonce,  83  N.  C,  56. 

The  court  will  not  grant  an  order  to  make  parties,  unless  it  ap- 
pears probable  that  the  proposed  parties  are  in  some  way  necessary 
to  a  proper  and  complete  determination  of  the  action.  Lee  v.  Eure, 
92  N.  C,  283. 

Where  the  answer  asks  that  new  parties  be  made,  this  will  not 
be  done,  when  taking  the  answer  as  true  such  party  would  have  no 
ground  on  which  to  resist  the  plaintiff's  claim.  Morehead  v.  Rail- 
road, 98  N.  C,  362. 

Where  parties  in  interest  are  very  numerous. — Where  it  is  alleged 
that  the  parties  are  so  numerous  that  it  is  Impracticable  to  bring 
them  all  before  the  court,  one  may  sue  or  be  sued  for  ail  the  others. 
Bronson  v.  Insurance  Co.,  85  N.  C,  411;  McMillan  v.  Reeves,  102 
N.  C.  550. 

Where  the  parties  in  Interest  are  very  numerous,  and  it  Is  imprac- 
ticable to  bring  them  all  before  the  court,  one  or  more  may  sue  or 
defend,  for  the  benefit  of  all,  but  how  far  those  not  actually  before 
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the  court  may  be  affected  by  the  Judgment,  is  lelt  open.    Thames  y. 
Jones.  97  N-  C  121. 

No  member  of  a  class  In  esse. — Where  no  member  of  a  class  to 
whom  a  conditional  limitation  is  limited  Is  in  esse,  a  proceeding 
for  partition  to  which  all  of  the  parties  in  interest  who  are  in  esse 
are  parties,  will  not  give  them  a  fee  simple.  Overman  v.  Sims, 
96  N.  C,  451;  Young  v.  Young,  97  N.  C,  132;  Aydlett  v.  Pendleton. 
Ill  N.  C.f  28. 

Joinder  of  corporation  and  its  servant. — The  corporation  and  its 
servant,  by  whose  act  the  injury  was  done,  may  be  joined  in  the 
action.    Hussey  v.  Railroad,  98  N.  C,  34. 

Proceedings  to  vacate  charter. — A  judgment  creditor  of  a  corpora* 
tion  may  come  In  as  a  party  to  a  proceeding  by  the  attorney  general 
to  vacate  the  charter.     State  v.  Simonton,  78  N.  C.,  57. 

Defunct  corporation. — The  plaintiff  brought  suit  against  one  cor- 
poration, as  the  assignee  of  another  corporation,  to  have  a  deed, 
alleged  to  have  been  fraudulently  procured  by  the  assignor,  set 
aside,  and  also  to  recover  moneys  alleged  to  be  due  from  the  as- 
signor. The  complaint  alleged,  and  the  facts  were  so  found  to  be, 
that  the  defendant  took  the  assignment  with  full  knowledge  of  all 
the  facta;  that  it  received  all  the  property  and  effects  and  assumed 
ill  the  liabilities  of  the  assignor;  that  the  stockholders  in  both  cor- 
porations were  identical,  and  the  assignor  was  a  non-resident,  and 
had,  in  fact,  ceased  to  exercise  its  corporate  functions:  Held,  that 
the  assignor  waB  not  a  necessary  party.  Mining  Go.  v.  Smelting  Co., 
59  N.  C,  445. 

A  corporation  is  a  necessary  party  to  an  attachment  proceeding 
to  subject  the  amounts  due  it  from  unpaid  subscriptions  to  its  stock 
to  the  payment  of  its  debts.  Cooper  v.  Security  Company,  122  N. 
0.  468. 

Party  of  record. — Where  it  appears  from  the  record  that  a  person 
was  a  party  to  an  action,  when  in  fact  he  was  not,  the  legal  presump- 
tion that  he  was  a  party  is  conclusive,  until  removed  by  a  correction 
of  the  record  itself,  by  a  direct  proceeding  for  that  purpose.  Sum- 
ner v.  Sessoms,  94  N.  C,  371;  Harrison  r.  Hargrove,  120  N.  C,  97; 
Brickhouse  v.  Sutton,  99  N.  O.,  103. 

Heirs  of  obligor  In  a  bond  to  make  title. — In  an  action  brought 
by  the  personal  representative  of  an  obligor  in  a  bond  for  title  to 
subject  the  land  to  the  payment  of  the  purchase  money,  the  heirs  at 
law  of  the  obligor  are  necesary  parties,  in  order  to  a  valid  judicial 
sale  of  the  land.  Perhaps  if  the  bond  had  been  recorded,  as  required 
by  Sec.  1492,  and  that  section  had  been  complied  with  in  all  other 
aspects,  a  «sl£  would  be  valid,  although  ordered  in  an  action  to 
•inch  the  heirs  .at  law  of  the  vendor  were  not  parties.  Grubb  v. 
Lookabill.  100  N.  C,  267. 

Creditors. — The  court  cannot  deprive  plaintiffs  in  a  creditor's  bill 
of  their  preference  by  the  Joinder  of  new  parties  or  the  consolida- 
tion of  other  actions  or  proceedings  where  it  is  necessary,  in  the 
interest  of  convenience  and  justice,  to  require  such  joinder,  but  the 
preferences  or  priorities  of  the  various  parties  litigant  will  be  pre- 
served.   Hancock  v.  Wooten,  107  N.  C,  9;  LeDuc  v.  Brandt,  110  N. 
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debtor  to  obtain  judgment  for  their  respective  claims  and  set  aside 
an  alleged  fraudulent  conveyance  of  the  debtor's  property,  and  the 
parties  so  uniting  may  acquire  a  preference,  by  way  of  equitable 
lien  over  other  general  creditors.  Smith  v.  Summerfield,  108  N.  C, 
284. 

In  an  action  by  creditors  to  subject  property  to  the  satisfaction 
of  their  debts,  it  is  not  necessary  they  should  seek  to  subject  all  the 
property  of  the  debtors,  or  make  parties  those  who  claim  any  por- 
tion not  sought  to  be  reached.  Smith  v.  Summerfield,  108  N.  C, 
284. 

Proceedings  to  remove  a  trustee. — Creditors  to  be  paid  out  of  a 
sinking  fund  are  not  necessary  parties  to  a  proceeding  to  remove 
the  trustee  of  such  fund.     Railroad  v.  Wilson,  81  N.  C,.  223. 

Suit  to  enforce  a  trust. — In  a  suit  to  enforce  a  trust,  the  trustee 
and  ceatim  que  trustetit  are  all  necessary  parties,  except  where  the 
trustee  has  assets  sufficient  to  pay  all  the  creditors  in  full  and  has 
paid  all  except  plaintiff.  Barrett  v.  Brown,  86  N.  C,  556.  Cestui*  que 
trustvnt  not  necessary  parties  in  proceeding  to  set  aside  a  fraudulent 
assignment.     Hancock  v.  Wooten,  107  N.  C,  9. 

To  set  aside  deed  of  ancestor. — In  an  action  by  heirs  at  law  and 
distributees  to  set  aside  deeds  procured  from  their  ancestor  by 
fraud  and  imposition,  it  is  immaterial  and  not  ground  for  demurrer 
that  the  personal  representative  is  made  a  party  defendant,  instead 
of  plaintiff,  especially  where  it  is  alleged  and  admitted  that  there 
was  no  creditors.     Daniels  v.  Fowler,  120  N.  C,  14. 

Enforcement  of  mechanics  lien.— The  principal  contractor  is  a 
necessary  party  to  an  action  to  enforce  the  lien  of  a  sub-contractor, 
but  a  trustee  in  a  conveyance,  subject  to  the  lien,  is  not  an  essen- 
tial party.     Lumber  Co.  v.  Hotel  Co.,  1Q9  N.  C,  658. 

Parties  interested  in  the  fund. — Where  the  pleadings  show  that 
there  are  others  besides  the  plaintiffs  Interested  In  the  fund,  the 
defendant  has  a  right  to  require  that  they  be  made  parties  to  the 
record.     Southall  v.  Shields,  81  N.  C,  28. 

The  assured  in  an  insurance  policy  assigned  as  collateral  is  a 
necessary  party  to  an  action  on  the  policy.  Proctor  v.  Insurance 
Co.,  124  N.  C,  265. 

Reversionary  interest. — Persons  having  a  reversionary  interest 
in  land  are  necessary  parties  in  a  proceeding  for  partition  thereof. 
Bell  v.  Adams,  82  N.  C,  118. 

Joint  obligations. — The  rule  of  the  Revised  Code,  Ch.  31,  Sec.  84, 
that  "in  cases  of  joint  obligation  of  partners  in  trade  or  others, 
suit  may  be  brought  against  any  or  all  of  them"  is  repealed  by  this 
section,  except  as  to  the  classes  specified  in  Sec.  186,  post.  Merwin 
v.  Ballard,  65  N.  C,  168.  (Note.— Sec.  84,  Ch.  31,  R.  C,  is  re-enacted 
by  Sec.  187,  post.) 

The  owner  of  a  note  endorsed  by  the  payees  for  the  accommoda- 
tion of  the  maker  may  sue  any  one  of  the  several  endorsers  without 
joining  the  maker  or  any  other  endorser.  Bank  v.  Carr,  121  N.  C, 
113;  Trust  Company  v.  Carr,  121  N.  C,  114, 

Trespass. — A  defendant  in  an  action  of  trespass  vi  et  armis  begun 
before  The  Code  was  adopted  and  tried  afterward,  having  neglected 
to  plead  in  abatement,  for  non- joinder  of  necessary  parties,  or  to 
demur  under  Sec.  239,  or  raise  the  objection  by  answer  under  Sec. 
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.241.  can  not  take  advantage  of  it  afterward.    Lewis  v.  McNatt,  65 
N.  C,  63. 

In  the  supreme  court. — If  it  should  appear  from  the  record  on 
appeal  that  other  parties  are  necessary  to  a  final  determination  of 
the  matters  involved,  the  case  will  be  remanded  that  they  may  be 
brought  in  by  legal  process.  Brooks  v.  Head  en,  80  N.  C,  11;  Finlay- 
son  v.  Kirby,  121  N.  C,  106;  Kornegay  v.    Morris,  123  N.  O.,  128. 

See,  also,  Sees.  177,  179,  183  and  184,  ante,  and  Sees.  186  and  379, 
post,  and  cases  there  cited. 

Sec.  186.    Parties  to  bills  and  notes,  etc.    C.  C.  P.,  s.  63. 

Persons  severally  liable  upon  the  same  obligation  or  instru- 
ment, including  the  parties  to  bills  of  exchange  and  promis- 
sory notes,  may  all  or  any  of  them  be  included  in  the  same 
action  at  the  option  of  the  plaintiff. 

Joint  contracts. — Section  84  of  chapter  31  of  the  Revised  Code  is 
repealed,  except  as  to  those  cases  embraced  by  this  section  of  the 
Code  of  Civil  Procedure.     Merwin  v.  Ballard,  65  N.  C,  168. 

Set  Sec.  187,  re-enacting  the  provision  of  the  Revised  Code  re- 
ferred to. 

Independent  contracts  not  having  the  same  parties.— A  cause  of 
action  in  which  several  defendants  are  jointly  liable  cannot  be 
united  in  the  same  action  with  one  in  which  only  part  of  them  are 
liable.    Logan  v.  Wallis,  76  N.  C,  416. 

A  suit  can  be  maintained  upon  two  official  bonds  in  one  action 
against* the  principal  and  such  sureties  as  are  upon  both  bonds, 
though  there  are  other  sureties  to  both  bonds  who  are  not  parties 
to  the  action.     Syme  v.  Bunting,  86  N.  C,  175. 

Endorser  of  a  note  after  judgment  on  It. — One  who  endorses  a 
note  after  judgment  rendered  on  it,  if  he  makes  any  contract  at  all 
with  the  payee  or  his  endorsee,  becomes  only  a  guarantor,  and  can- 
not be  joined  with  the  maker  and  previous  endorser  in  an  action  on 
tne  judgment    Wooten  v.  Maultsby,  69  N.  C,  462. 

Former  guardian. — A  former  guardian  is  not  a  necessary  party  to 
a  suit  brought  on  a  bond,  made  payable  to  him  as  guardian,  by  a 
firm  of  which  he  was  a  member,  and  transferred  to  his  ward  on  set- 
tlement   Gudger  v.  Baird,  66  N.  C,  438. 

Judgment  against  maker. — Where  judgment  is  rendered  against 
the  maker,  the  note  as  to  him  is  merged  in  the  judgment — not  so 
as  to  the  sureties,  when  not  made  parties,  their  liability  to  the 
holder  still  exists.    Bank  v.  Lumber  Company,  123  N.  C,  24. 


See.  187.    Joint  contracts  of  copartners.    R.  €.,  c.  31,s.  84. 
1871-'29c.24,s.l. 

In  all  cases  of  joint  contracts  of  copartners  in  trade  or 
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others,  suit  may  be  brought  and  prosecuted  on  the  same, 
against  all  or  any  number  of  the  persons  making  such  con- 
tracts. 

Joint  contracted — Under  the  former  practice,  if  an  action  was 
brought  on  a  joint  contract,  and  the  plaintiff  took,  judgment  against 
a  part  only  of  those  liable  thereon,  there  could  be  no  recovery  in 
a  subsequent  suit  against  those  omitted;  but  it  was  different  where, 
as  in  tort,  the  liability  was  several.  But  now  by  The  Code,  all  con- 
tracts are  several  in  legal  effect,  although  joint  in  form.  Rufty  v. 
Claywell,  93  N.  C,  308. 

Where  four  copartners  joined  in  a  note  to  purchase  property  for  the 
partnership  account,  and  after  the  dissolution  of  the  firm,  the  plain- 
tiff paid  more  than  his  proportion  of  the  note,  and  brought  suit 
against  the  defendant  for  contribution,  the  other  partners  are  not 
necessary  parties  where  they  are  all  insolvent,  one  of  them  dead 
with  no  representative,  and  another  a  non-resident  of  the  state. 
Scott  v.  Bryan,  96  N.  C,  289. 

The  fact  that  the  assets  of  a  partnership  are  not  sufficient  to  pay 
the  partnership  debts,  or  that  a  receiver  has  charge  of  the  assets, 
or  that,  there  being  many  creditors,  a  multiplicity  of  suits  may  en- 
sue, cannot  deprive  a  creditor  of  his  right  to  enforce  his  claim 
against  any  one,  or  several,  or  ail  of  the  partners.  Hanstein  r. 
Johnson,  112  N.  C,  254. 

When  one  of  the  obligors  becomes  administrator  of  one  of  tht 
payees. — If  one  of  several  obligors  becomes  administrator  of  one  of 
the  payees,  the  right  to  %ue  the  principal  obligor  remained,  even 
at  law  under  the  old  system  of  procedure.  McDowell  v.  Butler,  54 
N.  C,  811. 

Covenant  not  to  sue. — A  covenant  not  to  prosecute  the  suit  to 
judgment,  given  to  one  of  two  makers  of  a  promissory  nqte,  does 
not  extinguish  the  note  as  to  the  other  maker.  Winston  v.  Dalby. 
64  N.  C,  299;  Russell  v.  Adderton,  64  N.  0.,  417;  Sandiin  v.  Ward, 
94  N.  C,  490 

Covenant  not  to  issue  execution. — A  covenant  by  a  judgment  cred- 
itor with  the  principal  debtor,  after  judgment  rendered,  not  to  issue 
execution,  releases  the  sureties.    Evans  v.  Rapier,  74  N.  C,  639. 

Sec.  188.    Actions,  wh&i  not  to  abate.    C.  C.  P.,  #.  64.  JR.  C, 
c.  1,  *.  4.    R.  €.,  c.  46,  *.  43.    1887,  c  389.     1893,  c.  206. 

(1)  No  action  shall  abate  by  the  death,  marriage  or  other 
disability  of  a  party,  or  by  the  transfer  of  any  interest 
therein,  if  the  cause  of  action  survive  or  continue.  In  ca9e 
of  death,  except  in  suits  for  penalties,  and  for  damages 
merely  vindictive,  marriage  or  other  disability  of  a  party, 
the  court,  on  motion  at  any  time  witlrin  one  year  there- 
after, or  afterwards  on  a  supplemental  complaint,  may 
allow  the  action  to  be  continued   by  or  against  his  repre- 
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sentative  or  successor  in  interest.  Id  case  of  any  other 
transfer  of  interest,  the  action  shall  be  continued  in  the 
name  of  the  original  party,  or  the  court  may  allow  the  person 
to  whom  the  transfer  is  made  to  be  substituted  in  the  action. 

Amendment.    1887,  c.  389,— new  parties  nuiife  Qy  clerk. 

Whenever  any  party  to  an  action  now  pending  or  here- 
after brought  iu  the  superior  courts  of  this  state  shall  die 
pending  the  action,  the  death  of  such  party  may  be  sug- 
gested before  the  clerk  of  the  superior  court  where  the 
action  is  pending  during  vacation.  When  the  suggestion 
of  the  death  of  a  party  has  been  made  before  any  clerk,  it 
shall  be  the  duty  of  such  clerk  to  issue  a  summons  to  the 
party  or  parties  who  succeed  to  the  rights  or  liabilities  of 
the  defendant  or  defendants  commanding  them  to  appear 
before  him  on  a  day  to  be  named  in  said  summons,  which 
shall  be  at  least  twenty  days  after  the  service  thereof,  and 
answer  the  Qomplaint,  and  the  issue  or  issues  joined  by  the 
filing  of  the  said  answer  shall  stand  for  trial  at  the  term  of 
the  superior  court  next  following.  When  the  plaintiff  or 
plaintiffs  shall  die,  and  the  suggestion  of  the  death  of  a 
party  is  made,  it  shaU  be  the  duty  of  the  clerk  before  whom 
the  suggestion  is  made  to  issue  a  notice  to  the  parties  or 
party  succeeding  to  the  rights  of  party  deceased  who  will 
be  necessary  to  the  prosecution  of  the  action  to  final  judg- 
ment to  appear  and  become  party  plaintiff;  and  in  event 
the  party  made  plaintiff  shall  file  an  amended  complaint, 
then  the  defendant  shall  have  twenty  days  after  notice  of 
the  amended  complaint  being  filed  in  which  to  file  an 
answer  thereto,  and  the  issue  thus  made  up  shall  stand  for 
trial  at  the  succeeding  term. 

Note. — By  C.  206,  1893,  adm'r  d.  b.  n.  or  c.  t.  a.  can  be  substituted 
as  parties  In  action  brought  by  personal  representative  for  final 
settlement 

Powers  of  clerk  under  this  amendment. — Under  chapter  389,  Acts 
of  1887,  the  clerk  of  the  superior  court  has  power  to  issue  summons 
against  infant  defendants  ordered  to  be  made  parties  to  an  action 
pending  and  for  trial  at  term  and  to  appoint  a  guardian  ad  litem  for 
them.    Lowe  v.  Harris,  121  N.  C,  287. 
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Habeas  corpus — In  a  habeas  corpus  preceding  brought  to  secure  the 
custody  of  infant  children,  the  respondent  (in  whose  favor  judgment 
had.  been  rendered  below)  died  pending  appeal:  Held  (1)  the  pro- 
ceeding abated,  and  could  not  be  revived  against  the  personal  repre- 
sentative; (2)  neither  was  entitled  to  judgment  for  costs.  Brown 
v.  Ralnor,  108  N.  C.,  204. 

Action  on  official  bond. — If  the  relator  in  an  action  brought  by  the 
state  upon  an  official  bond  dies  or  goes  out  of  office  the  action  does 
not  abate.     Davenport  v.  McKee,  98  N.  C,  500. 

Action  on  contract. — All  causes  of  action  founded  upon  contract 
debt  or  other  duty,  survive  against  the  personal  representative  of 
the  person  chargeable  therewith.     Miller  v.  Leach,  95  N.  C.,  229. 

Action  for  waste. — When,  in  an  action  to  recover  damages  for 
waste  against  a  tenant  for  life,  the  defendant  dies,  his  personal  rep- 
resentative may  be  made  a  party.  So  much,  however,  of  the  action 
as  is  for  punitory  damages  abates.  Shields  v.  Lawrence,  72  N. 
C,  43. 

Action  for  conversion. — So,  too,  an  action  for  damages  for  the 
wrongful  taking  and  conversion  of  personal  property  does  not 
abate.     Sledge  v.  Reid,  73  N.  C,  440. 

Action  for, trespass  causing  death. — An  action  for  trespass, 
brought  to  recover  damages  for  a  death  caused  by  a  wrongful  act, 
does  not  abate  by  the  death  of  the  defendant.  Collier  v.  Arrington, 
61  N.  C,  356. 

Action  for  personal  injuries*, — An  action  to  recover  damages  for 
injuries  to  the  person  does  not  abate  by  the  death  of  the  plaintiff, 
except  as  to  vindictive  damages.     Peebles  v.  Railroad,  63  N.  C,  238 

It  is  otherwise  since  passage  of  Code,  Sec.  1491,  and  the  entire 
action  abates.  Hancock  v.  R.  R.  87  N.  C.,  351;  Harper  v.  Commre. 
123  N.  0.,  118. 

Action  for  assault  and  battery. — An  action  for  damages  for  an  as- 
sault does  not  survive  to  the  personal  representative.  Hannah  v. 
Railroad  Co.,  87  N.  C,  351. 

A^ricn  for  breach  of  promise. — An  action  for  damages  for  breach 
of  promise  to  marry  does  not  abate  upon  the  death  of  the  defendant 
Allen  v.  Baker,  86  N.  C,  81;  Shuler  V.  Millsap,  71  N.  C,  297. 

Action  for  the  tort  of  the  wife. — Where  husband  and  wife  are 
jointly  sued  for  the  wrong  of  the  wife,  and  the  wife  dies,  the  action 
abates.    Roberts  v.  Lisenbee,  86 'N.  C,  136. 

Transfer  of  Interest,  pendente  lite. — Where  the  plaintiff  transfers 
his  interest  in  the  subject-matter  of  the  controversy,  the  cause  may 
still  proceed  in  his  name,  or  the  assignee  may  be  substituted  in  his 
place.     Davis  v.  Higgins,  91  N.  C,  382. 

When  this  substitution  is  made,  the  assignee  becomes  liable  for 
the  costs.     Davis  v.  Higgins,  92  N.  C,  203. 

In  an  action  to  recover  land,  a  purchaser,  after  the  commencement 
of  the  action,  may  be  substituted  as  party  Talbert  v.  Becton,  111 
N.  C.  543. 

Opposite  party  should  suggest  the  death. — When  either  party  to 
suit  dies  before  judgment,  the  adverse  party  should  suggest  the 
death  to  the  court.  A  judgment  in  favor  of  a  dead  man  is  not  ir- 
regular. A  judgment  taken  againnt  a  dead  man  is  irregular  and 
voidable.    Wood  v.  Watson,  107  N.  C,  52;  Taylor  v.  Gooch,  110  N. 
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C,  387;  Everett  v.  Reynolds,  114  N.  C,  367;  Burke  v.  Stokeley,  65 
N.  C,  569. 

Insane  person. — A  judgment  against  an  insane  person  is  voidable. 
Thomas  v.  Hunsucker,  108  N.  C.,  720. 

Where  cause  of  action  survives,  abatement  Is  only  on  motion.— 
Where  the  cause  of  action  survives,  the  suit  can  be  abated  only  on 
motion  of  a  party,  and  whether  it  shall  be  then  is  a  matter  in  the 
discretion  of  the  court.  Moore  v.  Railroad  Co.,  74  N.  C,  528;  Lord 
t.  Beard,  79  N.  C,  5;  Baggarly  v.  Calvert,  70  N.  C,  688. 

Where  two  of  several  plaintiffs  died  and,  there  being  no  personal 
representative  within  a  year  thereafter,  no  motion  was  made  to  con- 
tinue  the  action  as  to  them,  but  the  cause  remained  upon  the  docket 
and  was  proceeded  with  by  the  remaining  plaintiffs,  whose  rights 
were  finally  determined,  and  the  defendants  did  not  apply  to  have 
the  action  abated  as  to  the  deceased  parties,  it  was  within  the  dis- 
cretion of  the  presiding  judge  to  allow  the  personal  representative 
of  such  deceased  parties  to  file  a  supplementary  complaint  and  pros- 
ecute the  action,  his  motion  to  be  allowed  to  do  so  having  been  made 
before  the  final  judgment  was  rendered  in  the  cause.  Coggins  v. 
Plythe,  114  N.  C,  275. 

(2)  After  a  verdict  shall  be  rendered  in  any  action  for  a 
wrong,  such  action  shall  not  abate  by  the  death  of  a  party. 

See  Sec.  424  (4)  post. 

Death  of  a  party  after  judgment. — When  a  party  to  an  action  dies 
after  judgment  the  action  abates,  just  as  it  would  by  his  death  be- 
fore judgment  Aycock  v.  Harrison,  71  N.  C,  432.  When  cause 
of  action  has  accrued  since  C.  C.  P.  judgment  is  irregular  not  void. 
Lynn  v.  Lowe,  88  N.  C,  481;  Beard  v.  Hall,  79  N.  C,  506;  Wood  v. 
Watson,  107  N.  C,  52;  Everett  v.  Reynolds,  114  N.  C,  366. 

Where  a  judgment  h.as  been  rendered  against  a  surety  to  a  bond, 
▼ho  died  after  the  judgment  was  entered,  his  administrator  cannot 
set  up  as  a  defence  to  a  notice  to  show  cause  why  judgment  should 
not  be  entered  against  him  as  administrator,  and  execution  issue, 
that  his  intestate  was  insane  when  he  signed  the  bond.  Such  mat- 
ter must  be  brought  forward  by  a  direct  proceeding  to  attack  the 
judgment    Rollins  v.  Love,  97  N.  C,  210. 

Plea  In  abatement  must  be  insisted  on  before  verdict. — A  party 
cannot  have  the  benefit  of  a  plea  in  abatement  by  a  mofron  in  arrest 
of  judgment.  The  pendency  of  a  former  action  is  strictly  a  matter 
of  abatement,  and  must  be  set  up  in  the  answer  or  insisted  upon 
before  verdict,  else  it  is  deemed  waived.  Hawkins  v.  Hughes,  87  N. 
C,  115;  Davis  v.  Terry,  114  N.  C,  28. 

Judgment  revived  against  administrator  d.  b.  n. — A  plaintiff  who 
has  recovered  a  judgment  against  an  administrator  can  revive  the 
same,  after  his  death,  against  the  administrator  *1c  hwrix  non. 
Thompson  v.  Badham,  70  N.  C.  141;  Grant  v.  Reese,  94  N.  C,  723. 

Assignee  of  dormant  judgment. — Where  the  assignee  of  a  judg- 
ment which  had  become  dormant,  instituted  in  his  own  name,  as 
assignee,  proceedings  for  leave  to  issue  execution,  to  which  the  de- 
fendant was  a  party  but  made  no  opposition,  and  the  leave  was 
granted,  the  defendant  and  those  claiming  under  him  were  con- 
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eluded  by  those  proceedings  frpi*  denying  thje  assignment    Wlndley 
v.  Bonner,  99  N.  C.,  54. 

« 

(3)  At  any  time  after  the  death,  marriage  or  other  disa- 
bility of  <the  party  pJaiatiff,  the  court  in  which  an  action 
is  pending,  upon  notice  to  such  persons  as  it  may  direct, 
and  upon  application  of  any  person  aggrieved,  may,  in  its 
discretion,  order  that  the  action  be  deemed  abated,  unless 
the  same  be  continued  by  the  proper  parties,  within  a  time 
to  be  fixed  by  the  court,  not  less  than  six  months,  nor 
exceeding  one  year  from  the  granting  x>f  the  order. 

Discretionary. — The  law  entrusts  the  power  of  abatement  to  the 
court  to  prevent  advantage  being  taken  of  the  ignorance  or  poverty 
of  the  parties.  The  court  will  accordingly  so  rule,  in  each  case,  a* 
to  time  and  notice,  as  to  promote  the  ends  of  justice.  Baggarly  v. 
Calvert,  70  N.  C,  688;  Moore  v.  R.  R.,  74  N.  C,  528;  Coggins,  v. 
Flythe,  114  N.  C.  275. 

In  the  supreme  court. — See  Rule  46,  post. 

Sec.  189.     Court   may   determine'  controversy  and  inter- 
pleader.    C.  C.  P.,  s.  65* 

The  court,  either  between  the  terms  or  at  a  regular  term, 
according  to  the  nature  of  the  controversy,  may  determine 
any  controversy  before  it,  when  it  can  be  done  without 
prejudice  to  the  rights  of  others  or  by  saving  their  rights; 
but  when  a  complete  determination  of  the  controversy  can- 
not be  had  without  the  presenqe  of  other  parties,  the  court 
must  cause  them  to  be  brought  in.  And  when  in  an  action 
for  the  recovery  of  real  or  personal  property,  a  person  not  a 
party  to  the  action,  but  having  an  interest  in  the  subject 
matter  thereof,  makes  application  to  the  court  to  be  made  a 
party,  it  may  order  him  to  be  brought  in  by  the  proper 
amendment.  A  defendant  against  whom  an  action  is  pend- 
ing upon  a  contract  or  for  specific  real  or  personal  property, 
upon  proof  by  affidavit  that  a  person  not  a  party  to  the  ac- 
tion makes  a  demand  against  him  for  the  same  debt  or 
property  without  collusion  with  him,  may,  at  any  time 
before  answer,  apply  to  the  court,  upon  notice  to  that  per- 
son and   the  adverse  party,  for  an  order  to  substitute  that 
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person  in  his  place,  and  to  discharge  him  from  liability  to 
either,  on  his  paying  into  court  the  amount  of  tbe  debt,  or 
delivering  the  possession  of  the  property,  or  its  value,  to 
sueh  person  aft  the  court  shall  direct.  The  court,  in  it»  dis- 
cretion, may  make  such  an  order. 

Application  for  dower. — Where  a  widow,  as  general  devisee  of  her 
hatband's  estate,  has  conveyed  a  large  portion  of  the  land  In  trust 
to  secure  her  own  debt*,  and  then  dissents  from  the  will  and  asks 
for  dower,  the  trustee  is  not  a  necessary  party  to  her  petition.  Ram- 
soar  v.  Ramsour,  63  N.  C,  231.  The  heirs  should  be  made  parties 
and  creditors  may  be  allowed  to  come  In.  Avery  ex  parte,  64  N.  C. 
113. 

The  court  may  permit  a  creditor  of  a  person  who  died  seized  and 
possessed  of  lands,  to  be  made  a  party  to  a  proceeding  for  dower, 
and  contest  the  claim  of  the  widow.    Welfare  v.  Welfare,  108  N.  C, 

m. 

Action  to  recover  real  property. — Where  both  the  plaintiff  and  a 
third  party  claim  to  be  the  landlord  of  the  defendant,  such  third  per- 
son has  a  right,  upon  affidavit,  to  be  let  in  as  a  party  defendant  to 
an  action  to  recover  such  property.    Rollins  v.  Rollins,  76  N.  C,  264. 

If  in  such  an  action  Judgment  is  rendered  against  the  tenant,  no 
writ  of  possession  will  Issue  till  the  controversy  is  also  decided 
between  the  plaintiff  and  the  intervener.  Rollins  v.  Henry,  76  N*. 
C,  269. 

In  a  suit  by  a  purchaser  at  an  execution  sale  seeking  to  dispossess 
the  husband  of  the  wife's  land,  the  wife's  possessory  right  is  such  an 
Interest  In  the  controversy  as  entitles  her  to  be  made  a  party  de- 
fendant   Cecil  v.  Smith,  81  N.  C,  285;   Young  V.  Greenlee,  82  N. 

C,  346. 

In  an  action  for  the  recovery  of  real  property,  a  person  who 
claims  title,  paramount  and  adverse,  both  to  plaintiff  and  defendant, 
afcoold  not  be  permitted  to  make  himself  a  party  to  the  action.  Col- 
grove  v.  Koonce,  76  N.  C,  363;  McDonald  v.  Morris,  89  N.  C,  99. 
See  Sec.  184,  ante,  and  notes. 

A  third  party  claiming  to  be  joint  owner  with  the  defendant  has 
tbe  right,  on  affidavit,  to  be  let  in  as  a  party  defendant  Lytle  v. 
Burgm,  82  N.  C,  301;  Jones  v.  Ashevllle.  116  N.  C,  817. 

Where  A  purchased  land  for  B,  taking  title  to  himself,  and  after- 
ward conveyed  the  legal  estate  to  C,  while  B  conveyed  her  equity  to 

D,  upon  suit  brought  by  C  to  obtain  title  and  possession  of  the 
land.  A  is  a  necessary  party  to  the  action.  Matthews  v.  McPherson, 
65  N.  C,  189. 

Where  a  wife  asserts  an  Independent  title  in  herself,  she  has  the 
right  to  intervene  and  defend  in  an  action  of  ejectment  brought 
against  her  husband.    Taylor  v.  Apple,  90  N.  C,  343. 

A  claimant  to  land  in  dispute  between  other  parties  to  a  suit,  who 
to  not  connected  with  any  interest  in  that  controversy,  but  claims  by 
a  title  different  from  that  of  both  claimants  in  the  suit,  cannot  inter- 
vene and  become  a  party.  A  party  may  intervene  when  he  has  an 
Interest  in  the  controversy,  but  not  when  he  has  only  an  interest 
In  the  thing  which  is  the  subject  of  the  controversy.  Asheville  Di- 
vision v.  Aston,  92  N.  C,  688. 
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Fraudulent  vendees. — In  a  proceeding  under  Sees.  318,  324,  C.  C. 
P.,  to  subject  the  lands  of  a  deceased  debtor  to  sale  to  satisfy  a 
judgment  lien  thereon,  the  vendees  in  an  alleged  fraudulent  convey- 
ance made  by  the  judgment  debtor  before  the  attachment  of  the 
lien,  are  not  necessary  or  proper  parties;  and  if  they  have  been 
joined  as  defendants,  the  plaintiff  may  be  permitted  at  any  time  to 
enter  a  nonsuit,  or  twl.  pros,  as  to  them,  notwithstanding  they  may 
have  filed  answers  asserting  counterclaims  and  asking  for  affirma- 
tive relief.  These  provisions  of  the  C.  C.  P.  not  being  brought  for 
ward  in  The  Code,  all  creditors  are  now  required  to  seek  payment 
from  the  personal  representative,  who  will  apply  the  assets  accord- 
ing to  the  respective  priorities  of  the  demands.  Lee  v.  Bure,  93  N. 
C,  5. 

Purchaser  under  junior  judgment. — It  seems  that  a  purchaser  un- 
der a  junior  judgment,  who  acquired  his  title  after  the  action  against 
L.  and  wife  was  begun,  will  not  be  allowed  to  make  himself  a  party 
defendant  and  assert  his  title  in  that  cause.  Mooring  v.  Little,  98 
N.  C,  472. 

Purchaser  at  execution  sale. — In  an  action  by  such  purchaser 
against  the  defendant  in  the  execution  no  intervenor  can  come  in. 
Bryant  v.  Kinlaw,  90  N.  C,  337. 

Supplementary  proceedings  against  corporation. — The  owner  of 
orders  for  the  payment  of  shares  of  stock  in  a  corporation  cannot 
be  allowed  to  interplead  in  supplementary  proceedings  by  a  plain- 
tiff judgment  creditor  who  has  obtained  his  judgment  Heggie  v. 
B.  &  L.  Association,  107  N.  C,  581. 

Petition  for  partition — In  proceedings  for  partition  the  personal 
representative  of  ancestor  cannot  be  allowed  to  interplead  and  ask 
for  license  to  sell  the  land  for  assets.    Garrison  v.  Cox,  99  N.  C,  478. 

in  a  justice's  court;  intervener. — The  question  of  title  which  ar- 
rests further  proceedings  (in  actions  affecting  real  property)  before 
a  justice,  is  between  the  parties  to  the  action,  and  a  jurisdiction  once 
acquired  cannot  be  divested  by  the  intervention,  in  that  court,  of 
a  stranger  asserting  a  superior  title  in  himself.  Davis  v.  Davis,  83 
N.  C,  71. 

Defences  of  intervening  landlord, — A  landlord  let  in  to  defend  an 
action  of  ejectment  is  not  restricted  to  the  defences  to  which  nia 
tenant  is  confined.  Isler  v.  Foy,  66  N.  C,  547;  Maddrey  v.  Long,  SS 
N.  C,  383. 

Bond  by  intervener. — A  landlord  may  be  joined  with  his  tenant  as 
defendant  in  an  action  against  the  former  for  possession  of  the 
land  occupied  by  him,  and  when  so  joined  by  the  Act  of  1869*70. 
each  must  give  bond  to  the  plaintiff  for  costs  and  damage-?,  or  make 
the  affidavit  and  file  the  certificate  required  to  enable  him  to  defend 
as  a  pauper.     Harkey  v.  Houston,  65  N.  C,  137. 

Pleadings  by  Intervener. — In  an  action  by  one  creditor  in  behalf 
of  all.  against  an  executor  or  administrator  for  an  account,  another 
creditor  coming  in  need  not  file  a  complaint,  unless  his  claim  is  de- 
nied, but  such  claim  must  be  verified,  unless  it  is  a  Judgment  or 
some  writing  signed  by  the  deceased.     Isler  v.  Murphy,  76  N.  C  58. 

Right  to  intervene. — The  right  of  an  outside  claimant  to  inter 
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* 

veneis  well  settled.    Sims  v.  Goettle,  82  N.  C,  268;  Toms  v.  Warson, 
66  N.  a.  417:  Jones  v.  Asheville,  116  N.  C.,  817. 

A  person  Interested  only  in  subject  matter  of  litigation  is  not  en- 
titled to  intervene.  Colgrove  v.  Koonce,  76  N.  C,  363;  Wade  v. 
Saunders,  70  N.  C,  270. 

Right  to  call  in  additional  parties. — The  uefendant  upon  showing 
that  a  third  party  claims  an  interest  in  the  property  in  litigation, 
can  have  such  third  party  made  a  party  to  the  action.  Winfleld  v. 
Burton.  79  N.  C.,  388. 

Necessary  parties. — Where  lessors  sue  lessees  for  rent,  and  the 
defendants  answer  that  other  persons  ownea  the  land  at  the  time  of 
the  lease  and  ever  since,  and  have  brought  suit  for  the  rent,  such 
other  persons  are  necessary  parties  to  the  action.  McKesson  v. 
Mendenhall,  64  N.  C,  286. 

Interpleader  in  quo  warranto  to  vacate  a  charter. — The  court  has 
power  to  allow  a  judgment  creditor  of  a  corporation  to  interplead  in 
an  action  in  the  nature  of  a  quo  warranto,,  brought  by  the  attorney 
general,  to  vacate  the  charter.     State  v.  Simonton,  78  N.  C,  57. 

Right  to  interplead  lost  by  lapse  of  time. — In  an  action  for  the  re- 
covery of  personal  property,  a  third  party  claiming  the  same  loses 
his  right  to  be  made  a  party  to  the  suit  by  allowing  three  years  to 
pass  after  notice  of  the  action,  before  moving  to  interplead. 
Clemmons  v.  Hampton,  70  N.  C,  534. 

This  section  applies. — This  section  confers  on  the  court  the  right 
to  determine  the  opposing  claims  of  execution  creditors  to  the  fund 
under  its  control,  upon  a  motion  in  the  cause  in  which  the  execu- 
tion issued  which  produced  the  fund.  Dewey  v.  White,  65  N.  C, 
225;  Pox  v.  Kline,  85  N.  C,  173. 

May  appeal. — Where  one  has  a  right  to  intervene  an  appeal  lies 
from  its  refusal.  Rollins  v.  Rollins,  76  N.  C,  264;  Keathley  v.  Bank, 
84  N.  C,  202. 

This  section  does  not  apply. — The  right  of  interpleader  given  by 
this  section  applies  to  an  action  properly  constituted  in  court  only, 
and  not  to  rules  or  motions  as  to  funds  in  a  sheriff's  hands.  Bates 
V.Lilly.  65  N.  C,  232;  Dewey  v.  White,  65  N.  C,  225;  Milliken  v.  Pox, 
84  N.  C,  107. 

This  section  does  not  embrace  a  case  where  a  sheriff  has  an  execu- 
tion in  favor  of  one  person  and  levies  it  upon  property  claimed  by 
another  than  the  defendant  in  the  execution.  In  such  case,  the 
sheriff  cannot  require  these  persons  to  interplead.  Dewey  v.  White, 
65  N.  C,  225. 

See,  also,  a  general  discussion,  without  particular  adjudication, 
hi  regard  to  this  section,  in  Thomas  v.  Kelly,  74  N.  C,  417. 

Intervention  in  claim  and  delivery. — See  Sec.  331,  post. 

intervention  in  attachment. — See  Sec.  375,  post. 
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See.  1.9f>.    AetHms  to  be  trieil  where  subject-matter  situated* 

c.  a  r.,  s.  an. 

Actions  for  the  following  causes  must  be  tried  in  the 
county  in  which  the  subject  of  the  action,  or  some  part 
thereof,  ig  situated,  subject  to  the  power  of  the  court  to 

■ 

change  the  place  of  trial,  in  the  cases  provided  in  this  Code: 
if 

Waiver  of  venue. — The  venue  can  be  waived  by  consent  of  parties. 
Leach  v.  Railroad,  65  N.  C,  486;  Edwards  v.  Commrs.  70  N.  C,  571; 
■        Baruch  v.  Long,  117  N.  C.,  509;  Crabtree  v.  Scheelky,  119  N.  C,  51 
I       See  cases  cited  Sec.  195,  post. 

Subject  to  legislative  control. — Venue  is  under  the  control  of  the 
legislature.    State  v.  Woodard,  123  N.  C,  710. 

(i)  For  the  recovery  of  real  property  or  of  an  estate  or 
interest  therein,  or  for  the  determination  in  any  form  of 
such  right  or  interest,  and  for  injuries  to  real  property; 

V 

Petition  for  dower. — A  petition  for  dower  must  be  filed  in  the 
county  of  the  husband's  last  usual  residence.  Askew  v.  Brawn, 
81  N.  0.,  350. 

Land  lying  In  two  counties. — Where  the  complaint  in  an  action 
against  several  defendants  to  recover  land,  deoerlbed  the  locus  U 
(jiM)  as  several  tracts  adjoining  each  other,  and  situated  in'  the  coun- 
ties of  Cumberland  and  Bladen,  of  which  the  defendants  are  in  pos- 
session, and  wrongfully  withhold  from  the  plaintiffs,  under  this  alle- 
gation the  superior  court  of  either  county  had  jurisdiction.  Thames 
v.  Jones,  97  N.  C,  121. 

When  chief  object  of  action  concerns  real  estate. — When  an  action 
relating  to  real  estate  is  brought  in  a  county   other  than  that  in 
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which  tfie  land  ig  situated,  the  jtidge  must,  upon  proper  application 
inatfe  in  apt  tiine,  direct  its  removal  to  the  proper  county.  The 
fact  that  there  arte  other  questions  to  be  determined  in  the  action, 
does  not  alter  the  case  when  the  chief  purposes  of  the  suit  are  to 
compel  one  defendant  (trustee)  to  sell  and  another  defendant  to 
convey,  lands  situated  In  a  county  other  than-  that  In  which  the 
action  is  pending.     Manufacturing  Co.  v.  Brower,  105  N.  C,  440. 

Action  for  injury  to  real  estate. — The  fact  that  a  complaint  for 
injuries  to  real  estate  fails  to  expressly  allege  in  what  county  the 
land  lies  is  Immaterial  where  the  complaint  sets  up  as  a  cause  of 
action  a  breach  of  an  agreement  contained  in  a  former  judgment 
between  the  same  parties  which  is  appropriately  referred  to  in  the 
complaint  and  set  out  in  the  answer  and  which  shows  the  proper 
county.     Lucas  v.  Railway  Co.,  121  N.  C,  506. 

Action  to  set  aside  fraudulent  Judgments— Docketed  judgments 
confer  no  estate  or  interest  in  real  estate  within  the  meaning  of  sec- 
tion 190  (1)  of  The  Code  but  merely  the  right  to  subject  the  realty 
to  the  payment  of  the  judgment  by  sale  under  execution,  and,  hence, 
an  action  to  set  aside  judgments  as  fraudulent  and  for  the  appoint- 
ment of  a  receiver,  need  not  be  brought  in  the  county  where  the 
property  upon  which  such  judgments  are  liens  is  situate.  Baruch  v. 
Long,  117  N.  C,  509. 

(2)  For  the  partition  of  real  property  : 

(3)  For  the  foreclosure  of  a  mortgage  of  real  property  ; 

Action  by  holder  of  notes  given  for  purchase  of  land. — An  action  by 
the  holder  of  notes,  given  for  the  purchase  of  land,  against  the 
purchaser  and  others,  asking  to  be  subrogated  to  the  rights  of  the 
vendor  in  the  contract  for  the  sale  of  the  land,  is  in  effect  an  action 
"for  the  foreclosure  of  a  mortgage  of  real  estate,"  and  must  be  tried 
fa  the  county  where  the  land  is  situated.  Fraley  v.  Marsh,  68  N.  C. 
160. 

Action  for  breach  of  covenant  to  pay  for  improvements. — An  ac- 
tion for  breach  of  covenant  in  not  paying  for  improvements  made  on 
lands  by  the  mortgagors,  does  not  fall  under  the  provisions  of  this 
taction.    Phillips  v.  Holmes,  71  N.  C,  250. 

(4)  For  the  recovery  of  personal  property  [distrained  for 
my  cause] . 

Claim  and  delivery. — The  words  "distrained  for  any  cause,"  in 
this  subsection  do  not  apply  to  the  seizure  by  the  sheriff  in  the 
provisional  remedy  by  claim  and  delivery;  and  the  situation  of  the 
property  in  such  actions  in  which  claim  and  delivery  is  resorted  to, 
does  not  regulate  the  place  of  trial  of  such  actions.  Smithdeal  v. 
Witkerson,  100  N.  C.  52. 

Note. — The  words  "distrained  for  any  cause"  have  since  been 
stricken  out  of  this  subsection  by  chapter  219,  Acts  1889. 

ActTOn  to  set  aside  fraudulent  conveyance  of  personalty. — An  ac- 
tion to  set  aside  the  transfer  of  personal  property,  as  fraudulent  and 
for  the  appointment  of  a  receiver,  is  not  an  action  for  the  recovery 
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of  such  property  and,  hence,  need  not  be  brought  in  the  county 
where  the  same  is  located  as  provided  by  Ch.  219,  Acts  of  1889, 
amending  Section  190  (4)  of  The  Code.  Baruch  v.  Long,  117  N. 
C.,  509. 

Sec.  191.    Actions  to  be  tried  wfiere  cause  of  action  arose.    C. 
C.  P.,  8.  07. 

Actions  for  the  following  causes  must  be  tried  in  the  county 
where  the  cause,  or  some  part  thereof,  arose,  subject  to  the 
like  power  of  the  court  to  change  the  place  of  trial,  in  the 
cases  provided  in  this  Code  : 

(1)  For  the  recovery  of  a  penalty  or  forfeiture,  imposed 
by  statute ;  except  that,  when  it  is  imposed  for  an  offence 
committed  on  a  sound,  bay,  river,  or  other  body  of  water, 
situated  in  two  or  more  counties,  the  action  may  be  brought 
in  any  county  bordering  on  such  sound,  bay,  river,  or  other 
body  of  water,  and  opposite  to  the  place  where  the  offence 
was  committed  ; 

False  return  by  sheriff. — An  action  against  the  sheriff  of  a  county 
other  than  that  from  which  the  process  issued,  for  making  a  false 
return,  is  properly  brought  in  the  courts  of  the  county  to  which  that 
process  was  returnable.    Watson  v.  Mitchell,  108  N.  C,  364. 

This  subsection  applicable  only  to  the  superior  court. — This  sec- 
tion applies  to  those  actions  of  which  the  superior  court  has  juris- 
diction; it  does  not  embrace  those  within  the  jurisdiction  of  justices 
of  the  peace.     Fisher  v.  Bullard,  109  N.  C,  574. 

(2)  Against  a  public  officer  or  person  especially  appointed 
to  execute  his  duties,  for  an  act  done  by  him  by  virtue  of 
his  office;  or  against  a  person  who  by  his  command,  or  in 
his  aid,  shall  do  anything  touching  the  duties  of  such  offi- 
cer. 


Action  against  county  commissioners. — Suits  against  county  com- 
missioners must  be  brought  in  the  county  of  which  they  are  commis- 
sioners. Johnston  v.  Commissioners  of  Cleveland  Co.,  67  N.  C, 
101;  Alexander  v.  Commissioners  of  McDowell  Co.,  67  N.  C, 
330;  Jones  v.  Commissioners  of  Bladen  Co.,  69  N.  C,  412;  Steele  v. 
Commissioners  of  Rutherford  Co.,  70  N.  C,  137;  Comrs.  v.  Comrs. 
70  N.  C,  657. 

Action  against  public  officers  for  false  imprisonment. — Such  ac- 
tions should  be  removed  to  the  county  of  the  officers.  Shaver  v. 
Huntley,  107  N.  C,  623. 
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Action  against  cities  and  towns. — Cities  and  towns  must  be  sued 
in  the  county  in  which  they  are  located,  and  if  suit  is  brought  in 
another  county,  they  have  the  right  to  have  it  removed.  Jones  v. 
SUteaville.  97  N.  C,  86. 

Obligors  in  an  Indemnifying  bond. — The  obligors  on  a  bond  to 
indemnify  a  sheriff  against  loss,  etc.,  in  seizing  and  selling  property 
under  execution,  are  not  included  in  that  class  of  persons  "who,  by 
his  command  or  in  his  aid  shall  do  anything  touching  the  duties  of 
such  office/'  and  where  an  action  was  brought  in  the  county  of  L, 
against  such  obligors  residing  in  the  county  of  B,  as  aiders  and 
abettors  of  the  sheriff  of  the  latter  county  in  the  unlawful  seizure 
and  conversion  of  goods  under  execution,  it  was  not  error  to  refuse 
to  remove  the  cause  to  the  county  of  B  for  trial.     Harvey  v.  Brevard, 

?o  IN.  Vs.,  "Ai 

Sec.  192.  Actions  to  be  tried  where  plaintiff  or  defendant 
resides.  f .  V.  P.,  s.  <>8.  lHH8-'9,  c.  59.  1868->9,  c.  277, 
$.6. 

In  all  other  cases  the  action  shall  be  tried  in  the  county 
in  which  the  plaintiffs  or  the  defendants,  or  any  of  them, 
shall  reside  at  the  commencement  of  the  action  ;  or,  if  none 
of  the  defendants  shall  reside  in  the  state,  then  in  the  county 
in  which  the  plaintiffs,  or  any  of  them,  shall  reside  ;  and,  if 
none  of  the  parties  shall  reside  within  the  state,  then  the 
same  may  be  tried  in  any  county  which  the  plaintiff  shall 
designate  in  his  summons  and  complaint,  subject,  however, 
to  the  power  of  the  court  to  change  the  place  of  trial,  in  the 
cases  provided  by  statute.        ^jy^  „.  ^^ ._ » 

Parties  of  record. — The  "parties"  plaintiff  and  defendant  in  the 
contemplation  of  this  section,  are  the  parties  of  record,  and  no  ob- 
jection to  the  remit  can  be  taken  by  pleading  that  a  party  for  whose 
benefit  an  action  is  brought,  lives  in  another  county.  Rankin  v. 
Allison,  64  N.   C.,   673. 

Residence  of  domestic  corporations. — A  domestic  corporation  has 
no  residence,  within  the  meaning  of  this  section,  and  an  action  may 
therefore  be  brought  against  it  by  a  non-resident  plaintiff  in  any 
county  in  the  state.  Cline  v.  Manufacturing  Co.,  116  N.  C,  837; 
Alliance  v.  Murrell,  119  N.  C,  125. 

Residence  of  officers  of  corporation. — The  residences  of  officers 
and  directors  of  a  corporation  cannot  be  imputed  to  the  corporation. 
Cline  ▼.  Manufacturing  Co.,  116  N.  C,  837. 

Obligors  on  indemnifying  bond. — Where  an  action  is  brought  in 
one  county  against  the  sheriff  of  another,  and  also  against  other 
parties  (who  have  executed  to  him  an  indemnity  bond),  for  the  un- 
lawful seizure  and  sale  of  goods  under  execution,  if  a  mo/  pros,  is 
entered  as  to  the  sheriff,  his  co-defendants  are  not  entitled  to  have 

10  145 


§192  CLARK'S  CODE   OF  CIVIL  PROCEDURE. 

the  cause  removed  to  the  county  of  the  sheriff  for  trial.    Harvey  v. 
Rich,  98  N.  C.,  95. 

Assignment  "for  collection." — A  voluntary  assignment  of  a  note 
without  consideration  and  for  the  benefit  of  the  assignor,  will  not 
authorize  the  assignee  to  bring  suit  in  a  county  where  neither  of 
the  parties  to  the  instrument  reside.  Abrams  v.  CuTeton,  74  N.  C, 
623. 

Breach  of  covenant  to  pay  for  improvements. — An  action  for 
breach  of  covenant,  in  not  paying  for  improvements  made  by  mort- 
gagors of  real  estate,  must  be  brought  in  a  county  where  some  of  the 
parties  reside.     Phillips  v.  Holmes,  71  N.  C,  250. 

Sec.  IDS.    Actions  against  executors  and  administrators,  and 
upon  official  bonds.    C.  C.  P.,  s.  6H  (a).    l#08-'9,  c.  258, 

8.  1. 

All  actions  upon  official  bonds,  or  against  executors  and 
administrators  in  their  official  capacity,  shall  be  instituted 
in  the  county  where  the  bonds  shall  have  been  given,  if  the 
principal  or  any  of  the  sureties  on  the  bond  is  in  the  county ; 
if  not,  then  in  the  plaintiffs  county. 

Personal  representative. — An  administrator  or  executor  must  be 
sued  in  the  county  in  which  he  took  out  letters  of  administration 
or  letters  testamentary,  provided  he  or  any  one  of  his  sureties 
lives  in  that  county,  whether  he  is  sued  on  his  bond  or  simply  as 
administrator  or  executor.  Stanley  v.  Mason,  69  N.  0.,  1;  Foy  v. 
Morehead,  69  N.  C,  512;  Bidwell  v.  King,  71  N.  C,  287;  Wood  v. 
Morgan,  118  N.  C,  749. 

A  qualified  as  administrator  of  B,  in  Halifax  county,  and  gave 
bond  there.  Afterwards  A  died  in  Northampton,  and  C  qualified 
as  his  administratrix,  in  that  county.  C,  administratrix,  and  D, 
one  of  the  sureties  on  the  bond  of  A,  resided  in  Northampton,  and 
were  sued  in  Halifax  county,  on  the  bond  of  A,  by  a  resident  of 
Halifax.  Ine  action  was  properly  brought  in  Halifax.  Clark  v. 
Peebles,  100  N.  C,  348. 

An  action  against  an  administrator  of  a  decedent,  whether  upon 
the  official  bond  of  the  administrator  or  for  the  purpose  of  holding 
him  liable  for  any  act  of  his,  or  for  any  liability  of  his  intestate  in- 
curred in  his  lifetime,  must  be  brought  in  the  county  where  the 
bond  was  given  if  the  principal  or  any  of  his  sureties  is  in  such 
county.     Alliance  v.  Murrell,  119  N.  C,  124. 

Where  the  personal  representative  is  sued  not  for  matters  per- 
taining to  the  settlement  of  the  estate  but  as  to  the  execution  of  a 
trust  committed  to  him  by  the  will,  he  may  be  sued  in  the  county 
where  the  plaintiff  resides.     Roberts  v.  Connor,  125  N.  C. 

Guardian  bond. — A  guardian  bond  is  an  official  one  within  the 
meaning  of  this  section.  Cloman  v.  Staton,  78  N.  C,  235;  Clark  v. 
Peebles,  100  N.  C,  348;  McNeill  v.  Currie,  117  N.  C,  341. 

Construction  of  will. — An  action  to  construe  a  will  must  be 
brought  in  the  county  in  which  the  testator  was  domiciled  at  his 
death  and  in  which  the  will  was  admitted  to  probata  Devereux  v. 
Devereux,  81  N.  C,  12. 
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See.  194.    Actions  against  foreign  corporations;  where  and 
by  whom  brought.    C.  C.  JP.,  s.  361.    1876-'7,  c.  170. 

An  action  against  a  corporation  created  by  or  under  the 
laws  of  any  other  state,  government,  or  country,  may  be 
brought  in  the  superior  court  of  any  county  in  which  the 
cause  of  action  arose,  or  in  which  it  usually  did  business,  or 
in  which  it  has  property,  or  in  which  the  plaintiffs,  or  either 
of  them,  shall  reside,  in  the  following  cases : 

(1)  By  a  resident  of  this  state  for  any  cause  of  action  ; 

For  any  cause  of  action. — Sections  194  and  195  of  The  Code  confer 
jurisdiction  against  all  corporations  doing  business  in  this  state. 
Shields  v.  Life  Insurance  Co.,  119  N.  C.,  380. 

(2)  By  a  plaintiff,  not  a  resident  of  this  state,  when  the 
cause  of  action  shall  have  risen  or  the  subject  of  the  action 
shall  be  situated  within  this  state. 

By  non-residents. — A  non-resident  can  sue  a  corporation  in  our 
courts  only  "when  the  cause  of  action  shall  have  risen  or  the 
subject  of  action  shall  be  situated  in  this  state."  Howard  v.  Ins. 
Co..  125  N.  C. 

Removal  to  federal  court. — A  defendant  is  not  entitled  to  have 
an  action  removed  for  trial  from  the  state  to  the  federal  courts, 
under  the  acts  of  Congress,  unless  the  latter  has  original  jurisdic- 
tion of  the  action.    Foundry  Co.  v.  Howland,  99  N.  C,  202. 

When  a  proper  case  for  removal  is  made  out,  no  formal  order  to 
transfer  the  action  is  necessary — the  state  court  will  simply  suspend 
further  proceedings  unless  the  federal  court  should  remand  the 
cause    Foundry  Co.  v.  Howland,  99  N.  C,  202. 

A  non-resident  defendant  whose  petition  for  removal  of  the  cause 
to  the  United  States  court  was  denied  on  the  ground  of  insufficient 
affidavit,  cannot  be  again  heard  upon  further  application  for  re- 
moval— it  has  become  res  judicata.  Herndon  v.  Insurance  Co.,  108 
**■  v.,  648. 

The  court  might  have  allowed  an  amendment  if  made  in  apt 
time.    Herndon  v.  Insurance  Co.,  108  N.  C,  648. 

Parties  will  not  be  re-arranged  to  secure  diverse  citizenship. 
Springer  v.  Sheets,  115  N.  C,  370. 

Removal  to  Federal  Court  properly  refused. — Where  it  appears 
upon  the  face  of  a  petition  to  remove  a  cause  pending  in  a  State 
court  to  the  Federal  Court  that  the  former  had  exclusive  original 
Jurisdiction,  it  is  the  right  and  the  duty  of  the  State  Court  to  insist 
upon  its  exclusive  authority  and  to  retain  jurisdiction.  Tucker  v. 
Life  Association,  112  N.   C  796. 

The  mere  filing  of  a  petition  for  the  removal  of  a  suit  from  the 
State  to  the  Federal  Court  does  not  work  a  transfer,  but  the  suit  must 
be  one  that  may  be  removed  and  the  petition  must  show  the  peti- 
tioner's right  to  demand  a  removal.    Until  these  prerequisites  ap- 
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pear  the  State  Court  is  not  ousted  of  its  jurisdiction,  and  its  orders 
and  proceedings  must  be  respected.  Lawson  v.  Railroad,  112  N.  C, 
391. 

When  only  one  of  two  defendant  corporations  is  a  non-resident 
removal  will  be  refused.  Bowley  v.  R.  R.,  110  N.  C,  315;  Lawson  v. 
R.  R.  112  N.  C,  390;  Faison  v.  Hardy,  114  N.  C,  429. 

Action  on  bond  of  receiver  appointed  by  U.  S.  court  is  not  remov- 
able, no  federal  question  appearing.    Tate  v.  Douglas,  113  N.  C,  191. 

Unless  on  the  face  of  the  petition,  the  diverse  citizenship  at  the 
commencement  of  the  action  is  averred  the  removal,  if  granted,  is 
a  nullity.     Bradley  v.  R.  R.,  119  N.  C,  744. 

Alien  resident. — Cannot  remove.  Rooker  v.  Crinkley,  113  N. 
C,  73. 

Grounds  for  removal. — In  the  transfer  of  causes  the  courts  look  to 
the  real  parties  in  interest,  and  not  to  the  form  of  the  action.  Tate 
v.  Douglas,  113  N.  C,  190. 

It  is  not  sufficient  ground  for  removing  a  cause  to  the  Federal 
Court  that  plaintiffs  might  have  brought  separate  suits,  or  omitted 
certain  defendants,  though  if  they  had  done  so,  the  cause  would 
properly  belong  in  said  court    Springer  v.  Sheets,  115  N.  C,  371. 

Motion  in  State  Court. — An  application  for  removal  for  diversity 
of  citizenship  may  be  made  in  the  State  Court  Williams  v.  Tele- 
phone Co.,  116  N.  C,  558. 

Motion  properly  in  federal  court. — An  application  for  a  removal 
from  a  State  to  a  Federal  Court  on  the  ground  of  local  prejudice 
must  be  made  to  the  Federal,  and  not  to  the  State  dourt.  Wil- 
liams v.  Telephone  Co.,  116  N.  C,  558. 

When  motion  should  be  made. — Where  a  removal  of  a  cause  from 
the  State  to  the  Federal  Court  is  asked  for  upon  the  ground  of 
prejudice,  etc.,  the  order  may  be  granted  upon  a  proper  showing, 
as  to  other  matters,  at  any  time  before  trial.  Baird  v.  Railroad,  113 
N.  C,  604. 

Where  an  application  for  removal  for  diversity  of  citizenship  is 
not  made  at  the  term  at  which  the  answer  in  the  case  should  be 
filed,  the  right  of  removal  is  forfeited,  though  it  is  afterwards  made 
at  the  time  of  filing  the  answer,  which  is  treated  as  if  filed  at  proper 
time.  Williams  v.  Telephone  Co.,  116  N.  C,  558:  Mecke  v.  Mineral 
Co.,  122  N.  C,  790;  Howard  v.  Ins.  Co.,  122  N.  C,  944. 

Proper  procedure  in  State  Court. — A  State  Court,  while  not  bound 
to  surrender  its  jurisdiction  on  a  petition  for  a  removal  until  a  case 
has  been  made,  which  on  its  face  shows  that  the  petitioner  has 
the  right  to  transfer,  yet,  when  it  does  so  appear,  it  is  error  "to  de- 
cline to  permit"  the  removal  upon  an  affidavit  offered;  therefore, 
in  such  case  the  usual  and  proper  practice  is  to  enter  a  formal  order 
that  the  State  Court  will  not  proceed  further,  to  the  end  that  parties 
and  witnesses  may  understand  that  they  will  not  be  required  to  at- 
tend, unless  upon  notice  that  the  cause  has  been  remanded.  Baird 
v.  Railroad,  113  N.  C,  604. 

It  is  not  error  in  the  State  Court  to  refuse  to  order  a  record  to  be 
certified  to  the  Federal  Court,  since  it  is  the  duty  of  the  Clerk  to  cer- 
tify it  to  the  Federal  Court  in  obedience  to  a  writ  of  certiorari,  with- 
out any  motion  or  order  made  in  his  own  Court,but  after  the  record 
has  been  certified,  showing  sufficient  ground  for  removal,  it  is  error 
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in  the  State  Court  to  resist  the  order  of  removal.    Baird  v.  Rail- 
road, 113  N.  C,  604. 

When  the  petition  and  bond  for  removal  are  filed  before  the 
clerk  in  vacation  Instead  of  being  presented  to  the  judge  at  term, 
it  was  of  no  effect    Howard  v.  Ins.  Co.,  122  N.  C,  944. 

See.  195.    Change  of  place  of  trial.    C.  C.  J\,  8.  69.    R.  C.9 
e.31,ss.  115-11H;  1870->19  c.  20,  #.  1. 

If  the  county  designated  for  that  purpose,  in  the  sum- 
mons and  complaint,  be  not  the  proper  county,  the  action 
may,  notwithstanding,  be  tried  therein,  unless  the  defendant, 
before  the  time  of  answering  expires,  demand  in  writing  that 
the  trial  be  had  in  the  proper  county,  and  the  place  of  trial 
be  thereupon  changed  by  consent  of  parties  or  by  order  of 
the  court. 

Waiver. — If  no  objection  is  taken  to  the  venue  in  the  superior 
court,  it  cannot  be  taken  In  the  supreme  court  on  appeal.  Devereux 
t.  Devereux,  81  N.  C,  12;  Baruch  v.  Long,  117  N.  C,  509. 

If  objection  to  the  venue  is  not  taken  by  the  party  entitled  to  take 
it,  the  trial  can  proceed  In  the  county  where  the  action  is  brought 
Cloman  v.  Staton,  78  N.  C,  236;  Leach  v.  Railroad,  65  N.  C,  486. 

See  Sec.  190  ante. 

Content  order*. — Consent  orders,  waiving  objection  to  vemie,  when 
a  court  has  general  jurisdiction  of  the  subject  matter,  are  valid, 
independent  of  Ch.  33,  Acts  of  1883,  (Sect  337  of  The  Code,)  which 
provides  expressly  that  such  orders  may  be  made  as  to  Injunctions. 
Crabtree  v.  Scheelky,  119  N.  C,  56;  Fertilizer  Co.  v.  Taylor,  112  N. 
0.  141. 

If  motion  made  in  time. — If  the  application  for  the  removal  of  an 
action  to  the  proper  county  be  made  before  time  for  answering  ex- 
plres.  it  matters  not  when  the  motion  is  heard.  Alliance  v.  Murrell. 
119  N.  C,  124. 

After  answer. — The  objection  to  the  venue  must  be  taken  in  apt 
time.  If  the  defendant  pleads  to  the  merits  of  the  action,  he  will  be 
deemed  to  have  waived  the  objection.  McMinn  v.  Hamilton,  77  N. 
C.  300;  Lafoon  v.  Shearin,  91  N.  C,  370;  Morgan  v.  Bank,  93  N.  C, 
352. 

A  motion  to  remove  an  action  to  another  county  cannot  be  made 
after  answer  filed,  although  there  was  time  given  within  which  to 
file  answer  which  has  not  expired.  County  Board  Education  v. 
State  Board  Education,  106  N.  C,  81. 

Motion  in  writing  and  before  time  for  answering  expires. — If  the 
county  designated  in  the  summons  be  not  the  proper  county,  still  the 
trial  may  proceed,  unless  the  defendant,  before  the  time  of  answer- 
tag  expires,  demand  in  writing  that  the  cause  be  removed  to  the 
proper  county.  This  applies  in  actions  for  recovery  of  real  est  it  e, 
as  well  as  personal  actions.     Lafoon  v.  Shearin,  91  N.  C,  370. 

An  error  as  to  the  venue  of  an  action  is  not  now,  as  formerly,  a, 
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defect  affecting  jurisdiction  but  only  a  ground  for  a  motion  to  re- 
move which  is  waived  unless  the  motion  is  made  "in  writing"  and 
"before  the  time  for  answering  expires."  Lucas  v.  R.  R.,  121  N.  0., 
506;  S.  C.  122  N.  C,  937. 

In  criminal  actions. — Improper  venue  must  be  objected  to  by  plea 
in  abatement.    State  v.  Woodard,  123  N.  C,  710. 

The  court  may  change  the  place  of  trial  in  the  following 
cases: 

Mandatory. — Where  an  action  is  brought  to  the  wrong  county, 
and  the  defendant  demands,  in  writing,  that  the  place  of  trial  be 
changed,  the  words  "may  change  the  place  of  trial,*"  i«i  thU  section, 
will  be  interpreted  as  meaning  "must  change,"  etc.  Jones  v.  State* 
ville,  97  N.  C,  86. 

The  Question  of  removal  when  the  action  is  not  brought  in  the 
proper  county,  is  not  one  of  discretion;  when  the  statute  Imposes 
a  duty,  "may,"  means  must.  Manufacturing  Co.  v.  Brower,  105  N. 
C,  440. 

Appeal  lies. — Judgment  upon  a  motion  to  remove  under  this  sec- 
tion is  appealable.     Roberts  v.  Connor,  125  N.  C. 

(1)  When  the  county  designated  for  that  purpose  is  not 
the  proper  county ; 

Against  public  officers. — In  an  action  for  damages  for  false  im- 
prisonment, brought  in  the  county  of  Rowan  against  certain  pub- 
lic officers  of  the  county  of  Anson,  time  was  granted  to  file  answer, 
and  before  time  expired  defendants  moved  to  have  the  action  re- 
moved to  the  latter  county,  on  the  grounds  that  defendants  were 
public  officers,  acting  in  their  official  capacity;  that  there  were  a 
number  of  material  witnessses  who  could  not  attend  trial  on  ac- 
count of  the  distance  and  their  poverty,  and  defendants  were  un- 
able to  pay  their  expenses:  Held,  (1)  that  the  defendants  are  en- 
titled to  the  removal  allowed  under  this  section,  unless  they  have 
lost  their  rights  by  failure  to  comply  therewith;  (2)  that  the  making 
of  their  motion  for  removal  before  the  expiration  of  the  time 
allowed  to  file  answer,  and  before  answer  was  filed,  was  in  apt  time; 
(3)  the  defendants  were  allowed  any  defences  they  might  have  had. 
had  there  been  no  extension  of  time;  the  answer  was  filed  after 
the  motion  and  before  the  next  (fall)  term. 

Quaere:  Whether  defendants  could  not  have  had  their  demands 
passed  upon  before  the  fall  term,  and  whether  or  not  It  was  the 
duty  of  the  court  to  find  how  the  fact  was  and  determine  the  ques- 
tion of  removal  upon  tfce  uncontroverted  affidavit  of  defendants. 
Shaver  v.  Huntley,  107  N.  C,  623. 

Removal  ex  mero  motu. — If  the  county  is  not  the  proper  one,  the 
judge  may  remove  the  cause  ex  mero  motu.  Cloman  v.  Staton,  78 
N.  C,  236. 

On  motion. — An  administrator  or  executor  may  move  the  hear- 
ing of  an  action  against  him  to  the  county  in  which  the  bond  is  filed. 
Rankin  v.  Allison,  64  N.  C.,  673. 
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A  defendant  who  has  been  sued  to  a  wrong  county  may  move 
either  to  dismiss  or  to  remove  to  the  proper  county.  Stanly  v.  Ma- 
son, 69  N.  C,  1 ;  Jones  v.  Commissioners,  69  N.  C,  412. 

A  motion  to  dismiss  an  action  brought  in  the  wrong  county  may 
be  treated  as  a  motion  to  remove.    Cloman  v.  Staton,  78  N.  C.,  235. 

(2)  When  the  convenience  of  witnesses  and  the  ends  of 
justice  would  be  promoted  by  the  change ; 

Criminal  actions. — Under  chapter  63,  Laws  1885,  and  The  Code, 
Sees.  196,  198,  the  criminal  court  of  Mecklenburg  has  jurisdiction 
to  try  an  indictment  for  murder  removed  into  that  court  from  an  ad- 
jacent county.     State  v.  Weddington,  103  N.  0.,  364. 

A  criminal  cause  must  be  at  issue  before  it  can  be  removed  from 
one  county  to  another  for  trial.  State  v.  Swepson,  81  N.  C,  571; 
State  v.  Haywood,  94  N.  C,  847;  State  v.  Reid,  18  N.  C,  377;  State  v. 
Flowers,  109  N.  C,  841. 

Civil  actions. — On  the  contrary,  in  a  civil  action  by  this  section 
the  motion  to  remove  must  be  made  before  answer  filed.    See  cases 

9UJ»Xi. 

Interlocutory  motions  and  orders. — A  judge  of  the  superior  court 
has  no  jurisdiction  to  hear  and  determine  actions  or  interlocutory 
motions  and  orders  therein  without  the  county  in  which  such  ac- 
tions may  be  pending,  unless  by  consent  of  the  parties  thereto. 
Godwin  v.  Monds,  101  N.  C,  354;  McNeill  v.  Hodges,  99  N.  C,  248; 
Skinner  v.  Terry,  107  N.  C,  103.  But  this  restriction  applies  only 
to  motions  in  the  cause  on  the  merits  and  not  to  motions  in  ancil- 
lery  proceedings.  Parker  v.  McPhall,  112  N.  C,  502;  Ledbetter  v. 
Pinner,  120  N.  C,  455. 

(3)  When  the  judge  shall  have  been,  at  any  time,  inter- 
ested as  party  or  counsel.  When  the  place  of  trial  is  changed, 
all  other  proceedings  shall  be  had  in  the  county  to  which  the 
place  of  trial  is  changed,  unless  otherwise  provided  by  the  con- 
sent of  the  parties  in  writing  duly  filed,  or  by  order  of  court : 
and  the  papers  shall  be  filed  or  transferred  accordingly. 

When  the  Judge  is  a  party  to  the  suit. — When  the  summons  has 
been  served  and  the  complaint  filed,  the  case  is  pending  sufficiently 
to  entitle  a  party  to  remove  it  to  an  adjoining  judicial  district  if  the 
presiding  judge  is  a  party  to  the  suit.  Carter  v.  Railroad,  68  N.  C, 
346. 

After  order  of  removal,  jurisdiction. — When  the  order  of  removal 
ta  made  the  jurisdiction  of  the  court  making  the  order  ceases,  ex- 
cept that  subpoenas  may  issue  from  either  court.  Fisher  v.  Mining 
Co.,  106  N.  C.,  123. 

Sec  190,    Judges  authorized  to  remove  causes  from  one 
county  to  another.    1879 ,  c.  45.    1899,  c.  104. 

In  all  civil  and  criminal  actions  in  the  superior  and  crim- 
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inal  courts,  in  which  it  shall  be  suggested  on  oath,  or  by 
affirmation,  on  behalf  of  the  state,  or  the  traverser  of  the 
bill  of  indictment,  or  of  the  plaintiff  or  defendant,  that  there 
are  probable  grounds  to  believe  that  [a  fair  and  impartial 
trial]  cannot  be  obtained  in  the  county  in  which  the  action 
shall  be  pending,  the  judge  shall  be  authorized  to  order  a 
copy  of  the  record  of  said  action  to  be  removed  to  some  adja- 
cent county  for  trial,  if  he  shall  be  [of  the  opinion]  that  a 
fair  trial  cannot  be  had  in  said  county,  after  hearing  all  the 
testimony  which  may  be  offered  on  either  side  by  affidavits. 

Note. — The  above  section  was  amended  by  c.  104,  Laws  1899,  by 
striking  out  the  word  "Justice"  and  inserting  the  words  first  above 
in  brackets  i.  e.  "a  fair  and  impartial  trial"  and  by  striking  out  the 
word  "satisfied"  and  inserting  in  its  stead  the  words  in  last  bracket 
i.  e.  "of  the  opinipn." 

Sufficient  affidavit. — An  affidavit  by  a  party  that  he  cannot  have  a 
fair  and  impartial  trial  in  the  county,  owing  to  the  great  prejudice 
against  him,  and  that  the  adverse  party  is  of  great  influence  in  the 
county,  which  he  believes  will  be  used  to  his  prejudice,  is  sufficient 
to  justify  an  order  removing  the  cause.  Smith  v.  Greenlee,  14  N. 
C,  387. 

It  is  not  necessary  in  an  affidavit  for  removal  that  the  belief  of  the 
affiant  should  be  stated.  It  is  sufficient  if  it  sets  forth  the  facts  on 
which  he  grounds  his  belief.  State  v.  Seaborn,  15  N.  C,  305,  over 
ruling  State  v.  Twitty,  9  N.  C,  248. 

The  leading  purpose  of  The  Code,  Sees.  196-197,  is  to  secure  a 
fair  and  impartial  trial:  the  affidavit  is  required  to  make  the  facts 
appear  to  the  court.  But  if  they  are  admitted,  or  agreed  on  by  the 
parties,  this  is  sufficient,  and  it  is  not  necessary  that  they  should  ap- 
pear in  the  record  or  order  of  removal.  Emery  v.  Hardee,  94  N.  C, 
787. 

It  is  within  the  power  of  counsel  to  consent  that  the  court  might 
hear  and  consider  the  facts  as  if  stated  in  an  affidavit.    Ibid. 

Orders  in  the  cause. — Rules  and  orders  made  by  consent,  after  an 
order  for  the  removal  of  a  cause,  but  before  it  is  removed,  are  not 
erroneous.     Smith  v.  Greenlee,  14  N.  C,  387. 

See,  also,  Commissioners  v.  Lemly,  85  N.  C,  341. 

Sufficiency  of  order  of  removal. — An  order  of  removal  directing 
that  "the  truil  shall  be  moved"  is  sufficient,  without  directing  fur- 
ther that  a  copy  of  the  recard  of  said  cause  be  removed.  State  v. 
Shepherd,  30  N.  C,  195. 

Order  of  removal  conclusive. — The  order  of  removal  is  conclusive, 
and  the  court  to  which  it  is  removed  can  consider  only  the  suffi- 
ciency of  the  order  and  not  of  the  facts  on  which  it  is  based.  Emery 
v.  Hardee,  94  N.  C,  788;  State  v.  Barfleld,  30  N.  C,  344;  State  v.  Sea- 
born, 15  N.  C,  305;  Boyden  v.  Williams,  84  N.  C,  608. 

No  appeal  lies  from  granting  or  refusing  motion. — In  an  applies- 
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tlon  to  remove  or  continue  a  case,  the  discretion  to  do  either  rests 
with  the  judge  of  the  superior  court  and  cannot  be  reviewed  by  the 
supreme  court  State  v.  Duncan,  28  N.  C,  98;  State  v.  Hildreth, 
31  N.  C.  429;  State  v.  Hill,  72  N.  C.,  345;  State  v.  Hall,  73  N.  C,  134: 
State  v.  Johnson,  104  N.  C,  780. 

Where,  upon  a  motion  to  remove  a  cause,  no  facts  are  stated  in 
the  affidavit  of  the  applicant  as  grounds  for  such  removal,  the  ruling 
of  the  court  below  may  be  reviewed,  but  where  the  facts  are  set 
forth,  their  sufficiency  rests  in  the  discretion  of  the  judge,  and  his 
decision  upon  them  is  final.  Philips  v.  Lentz,  83  N.  C,  "240.  See, 
now,  Sec.  197,  post. 

Sections  196  and  197  of  The  Code  forbid  a  removal  of  a  cause 
from  the  county  of  the  right  venue  to  another  unless  the  trial  judge 
shall  be  "satisfied"  that  justice  demands  it;  and  the  granting  or  refu- 
sal of  such  motion,  however  strong  the  affidavits  in  support  of  or 
against  the  motion  may  be,. and  whether  there  be  counter  affidavits 
or  not,  is  not  reviewable.  Benton  v.  R.  R.,  122  N.  C,  1007 ;  State 
t.  Smarr,  121   N.  C,  669. 

Note. — The  language  of  this  section  has  since  been  slightly 
changed  as  above  stated.  It  should  be  further  noted  that  while  no 
appeal  lies  from  judgment  on  a  motion  under  this  section,  it  does 
lie  when  the  motion  is  under  section  195  ante,  where  the  removal  is 
a  legal  right  and  not  a  matter  addressed  to  the  discretion  of  the 
court 

Findings  of  fact  conclusive. — The  finding  of  facts  by  a  trial  court 
upon  a  motion  to  remove  is  conclusive,  and  the  ruling  of  the  court 
thereupon  is  not  reviewable.    Albertson  v.  Terry,  109  N.  C,  8. 

Sec  1.97.     What  requisite  to  authorize  such  removal.    1879, 
c.45.    1899,  c.  104. 

No  action,  whether  civil  or  criminal,  shall  be  so  removed, 
unless  the  affidavit  shall  set  torth  particularly  and  in  detail 
the  ground  of  the  application.  And  it  shall  be  competent 
for  the  other  side  to  controvert  the  allegations  of  fact  in  said 
application,  and  to  offer  counter  affidavits  to  that  end.  And 
the  judge  shall  order  the  removal  of  any  such  action  if  he 
shall  be  satisfied,  after  thorough  examination  of  the  evi- 
dence as  aforesaid,  that  the  ends  of  justice  demand  it. 

Note.— Amended  by  Oh.  104,  Laws  1899,  by  striking  out  "not" 
which  was  formerly  in  line  6  after  the  word  "shall"  and  also  by  insert- 
ing "if*  in  lieu  of  "unless"  in  same  line. 

Removal  before  issue  joined. — Semble,  that  a  cause  cannot  be  re 
moved  before  issue  joined.  State  v.  Reid,  18  N.  C,  377.  Decided 
m  to  State  cases.  State  v.  Swepson,  81  N.  C,  571:  State  v.  Hay- 
wood. 94  N.  C.,  847:  State  v.  Flowers,  109  N.  C,  841.  Exception  to 
this  rule  where  the  presiding  judge  is  a  party.  Carter  v.  Railroad, 
68  N.  C.f  346,  and,  indeed,  in  all  civil  cases  by  Sec.  195. 

Fte  notes  under  preceding  section.  For  decisions  under  previous 
rtatutes.  see  Battle's  Revisal,  vol.  2,  p.  989. 
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See*  198.  On  removal  of  an  action,  what  to  be  sent  with 
transcript.  R.  C,  c.  81,  *.  118.  1806,  c.  694,  s.  12.  1810, 
c.  787. 

When  a  cause  shall  be  directed  to  be  removed,  the  clerk 
shall  transmit  to  the  court  to  which  the  same  is  removed  a 
transcript  of  the  record  of  the  case,  with  the  prosecution 
bond,  bail  bond,  and  the  depositions,  and  all  other  written 
evidences  filed  therein. 

Contradictory  transcripts. — Where,  upon  the  removal  of  a  cause, 
two  contradictory  transcripts  of  the  record  are  certified,  the  con- 
tradiction  can  be  reconciled  by  an  inspection  of  the  original  record. 
But  where  they  are  not  contradictory,  they  form  but  one  copy,  and 
both  may  be  used  by  the  court.     State  v.  Collins,  14  N.  C.  117. 

Proper  verification  of  transcript. — The  court  to  which  a  cause  is 
removed  is  the  sole  judge  whether  the  transcript  is  properly  verified, 
and  all  other  courts  are  bound  by  its  decisions.  State  v.  Imncan,  2S 
N.  C,  236;  State  v.  Lambert,  93  N.  C.,  618;  State  v.  Moses,  13  N. 
C,  452. 

Insertion  of  affidavit  for  removal. — The  affidavit  for  the  removal 
of  a  cause  ought  no  more  be  inserted  as  a  part  of  the  record  than 
one  for  a  continuance.     State  v.  Barfield,  30  N.  C,  344. 

Orders  in  the  cause  pending  removal. — Until  the  transcript  la  de- 
posited, the  removal  is  not  complete,  and,  subsequently  to  the  order 
and  until  such  deposit  of  the  transcript,  the  clerk  of  either  court 
may  issue  subpoenas  and  commissions  to  take  depositions.  Com- 
missioners v.  Lemly,  85  N.  C,  341. 

See,  also,  Smith  v.  Greenlee,  14  N.  C,  387. 

Amending  the  transcript — The  court  from  which  a  cause  has  been 
removed  can  supply  an  omission  in  the  record  by  making  an  amend- 
ment and  sending  a  copy  of  the  amended  record  to  the  court  to 
which  it  has  been  removed.     State  v.  Reid,  18  N.  C,  377. 

Defect  in  transcript  of  record. — Where  there  is  a  defect  in  the 
transcript  of  the  record,  the  proper  course  is  to  move,  in  the  county 
where  the  record  was  made,  to  amend  it,  and  have  the  amended 
record  brought  to  the  county  where  it  stands  for  trial  by  a  certiorari. 
State  v.  Swepson,  81  N.  C,  571. 

Where  the  clerk  sends  a  defective  transcript  on  the  removal  of 
a  cause,  it  is  not  a  compliance  with  the  order,  and  he  may,  of  his 
own  motion,  send  another.     State  v.  Anderson,  92  N.  C,  732. 

What  should  be  sent. — Besides  the  transcript  of  the  record  proper, 
the  prosecution  bond,  bail  bond,  depositions  and  other  written  evi- 
dence filed  therewith  should  be  transmitted.  Clark  v.  Peebles,  100 
N.  C,  348. 

Failure  to  docket  transcript  on  removal. — Where  a  defendant  ob- 
taining a  change  of  venue  fails  to  docket  the  transcript  before  the 
next  term  of  the  county  to  which  transfer  is  made,  the  order  is 
properly  stricken  out  by  the  court  granting  it  Cline  v.  Manufac- 
turing Co.,  116  N.  C,  839;  Fisher  v.  Mining  Co,.  105  N.  C,  123. 
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Court  from  which  removed*— When  an  action  is  ordered  removed 
to  another  county,  it  is  error  in  the  judge  presiding  in  the  superior 
court  of  the  county  from  which  the  cause  is  removed,  at  the  next 
term  thereof,  and  before  the  term  of  the  court  in  the  county  to 
which  it  was  removed,  to  direct  that  the  action  be  dismissed  if  the 
costs  of  the  transcript  be  not  paid  in  a  time  specified.  The  party 
procuring  the  order  of  removal  has  until  the  term  of  the  court  to 
which  the  cause  is  removed  to  deposit  his  transcript  Fisher  v. 
Mining  Co.,  105  N.  C,  123. 

Court  to  which  removal  is  ordered- — Where  there  is  an  order  for 
the  removal  of  an  action  which  is  sufficient  on  its  face,  it  will  be 
conclusively  presumed  that  the  court  making  the  order  had  before  it, 
in  a  legal  way,  facts  sufficient  to  warrant  the  order.  The  court  to 
which  the  action  is  removed  can  consider  only  the  sufficiency  of  the 
order,  and  not  of  the  facts  on  which  it  is  based.  Emery  v.  Hardee, 
M  N.  C,  787. 

In  the  superior  court  of  Union  it  was  ordered  that  this  case  be 
removed  to  the  criminal  court  of  Mecklenburg  for  trial,  and  that 
the  clerk  of  Union  superior  court  certify  the  record  to  the  superior 
court  of  Mecklenburg,  "to  the  end  that  it  may  be  there  docketed  and 
from  thTe  certified  to  the  criminal  court,"  etc.,  for  trial.  A  certified 
copy  of  the  record  was  sent  to  the  superior  court  of  Mecklenburg, 
the  clerk  docketed  it  and  then  transmitted  the  same  certified  copy 
to  the  clerk  of  the  criminal  court,  attaching  to  it  a  certificate  that 
It  had  been  forwarded  to  him  from  the  clerk  of  Union:  Held,  that  the 
record  being  duly  certified,  it  was  not  material  through  how  many 
hands  it  passed  tit  transitu,  and  the  criminal  court  had  jurisdiction 
to  try  the  case,  So  much  of  the  order  of  removal  as  required  the 
docketing  of  the  case  in  the  superior  court  of  Mecklenburg  was 
surplusage.     State  v.  Weddington,  103  N.  C,  364. 

After  removal. — A  judge  specially  commissioned  to  hold  court  in 
a  certain  county  outside  his  district  has  the  same  jurisdiction  of  mat- 
ters transferred  to  that  court,  by  consent,  from  another  county,  as 
the  judge  of  the  district  comprising  both  counties.  Henry  v.  Hil- 
Uard,  120  N.  C,  479. 
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SicnoK. 

199.  Civil  actions  commenced  by 
summons. 

800.  Summons  in  actions  return- 
able to  a  regular  term  of  the 
superior  court. 

801.  Snmmone  returnable. 

802.  W hen  the  summons  is  issued 
more  than   ten  days  before 
the  next  succeeding  terra. 

808.    Summons  to  be  attested. 
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204. 


205. 


206. 
207. 
208. 


Pummons  in  the  eame  action 
may  issue  to  several  counties 
at  the  same  time. 
Sheriff  returning  that  defend- 
ant is  not  to  be  found,  plain- 
tiff may  issue  alias  or  pluries 
summons. 
Filing  of  complaint. 
Answer  of  defendant. 
Reply  to  answer. 
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Section 

209.  Before  issuing  sum  in  one,  clerk 
to  take  undertaking,  etc. 

210.  How  to  sue  a  pauper,  how 
obtained. 

211.  Court  may  assign  counsel. 

212.  No  costs  or  fees  recoverable. 

213.  What  summons  to  contain. 

214.  Service  of  summons. 

215.  Actions  against  executors  and 
administrators. 

216.  Notice  of  no  personal  claim. 

217.  Manner  of   service  of  sum- 
mons. 

218.  Service  by  publication. 

219.  Manner  of  publication. 

220.  Defendant  allowed  to  defend 
before  and  after  judgment. 

221.  Actions    for    foreclosure    of 
mortgage. 


Section. 

222.  Joint  and  several  debtors; 
partners. 

223.  Parties  not  summoned  in  ac- 
tion on  joint  contract  may  be 
summoned  after  judgment. 

224.  Party  summoned  may  answer 
or  defend. 

225.  Subsequent  pleadings  and 
proceedings  same  as  in  ac- 
tion. 

226.  Answer  and  reply  to  be  veri- 
fied as  in  an  action. 

227.  When  service  complete. 

228.  Proof  of  service. 

229.  Jurisdiction  ;  appearance ; 
notice  of  lis  pendetis. 

230.  Parties  may  apply  for  relief 
to  the  superior  court  in  vaca- 
tion or  in  term  time. 


Sec.  199.    Civil  actions  commenced  by  summons.    C.  C  P., 
8.  70. 

Civil  actions  shall  be  commenced  by  issuing  a  summons. 


No  summons  necessary. — No  summons  need  issue  in  cases  coming 
under  Sees.  567  and  570,  post    Hervey  v.  Edmunds,  68  N.  C,  243. 

Defect  in  name  of  defendant. — A  defect  in  the  name  of  the  defend- 
ant is  cured  by  a  judgment  of  default  rendered  against  him.  Claw- 
son  v.  Wolf,  77  N.  C,  100.  Or  on  motion  to  revive  judgment 
Patterson  v.  Walton,  119  N.  O.,  500. 

The  designation  of  the  plaintiffs  in  a  summons  and  complaint  in 
an  action  of  claim  and  delivery,  as  "H.  ]£.  &  Co."  without  setting  out 
the  individual  names  of  persons  composing  the  firm,  is  a  fatal  defect 
on  demurrer.     Heath  v.  Morgan,  117  N.  C,  604. 

Summons  for  a  corporation. — In  a  summons  against  A.  H.  B.. 
"President  of  Southern  Improvement  Company,"  these  latter  words 
are  mere  descriptto  pcrsonae,  and  do  not  make  the  company  a  party 
to  the  proceeding.     Plemmons  v.  Improvement  Co.,  108  N.  C,  614. 

Summons,  when  issued. — Summons  is  issued  only  after  it  has 
passed  from  the  hands  of  the  clerk  to  be  given  to  the  sheriff  for 
service.  If  merely  filled  up  and  held  by  the  clerk  tiU  prosecution 
bond  is  given,  it  is  not  issued.    Webster  v.  Sharpe,  116  N.  C,  466. 

A  summons  is  issued  when  it  is  put  out  from  the  clerk's  office  un- 
der his  direction  or  authority  and  given  or  sent  to  an  officer  for  the 
purpose  of  being  served.     Houston  v.  Thornton,  122  N.  C,  366. 

A  summons  is  presumed  to  bear  the  true  date  of  its  issue;  but  it 
is  competent  to  show  that  it  was  not  in  fact  then  issued.  Currle  v. 
Hawkins,  118  N.  C,  593. 

Service  of  summons  notice  of  action. — The  service  of  summons  is 
notice  of  an  action,  and  the  defendant  is  bound  to  take  notice  of 
all  subsequent  proceedings  therein.  Sparrow  v.  Davidson  College, 
77  N.  C,  35:  University  v.  Lassiter,  83  N.  C,  38. 
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Action  begun  by  summons. — An  order,  granting  an  Injunction  and 
directing  summons  to  issue,  is  irregular,  since  the  order  cannot  be 
applied  for  until  the  action  is  instituted  by  the  issue  of  a  summons. 
Patrick  v.  Joyner,  63  N.  C,  573;  McArthur  v.  McEachln,  64  N.  C, 
72:  Hirsh  v.  Whitehead,  65  N.  C,  516;  Trexler  v.  Newsom,  88  N.  C., 
14;  Grant  v.  Edwards,  90  N.  C,  31.  But  the  summons  is  not  re- 
quired to  be  served  before  injunction  issues.  Fleming  v.  Patterson, 
99  N.  C,  404. 

Irregularity  of  not  issuing  summons  waived. — The  Court  will  not 
notice  such  irregularity,  however,  unless  objection  is  made  by  the 
defendant  before  answering.  Helig  v.  Stokes,  63  N.  C,  612;  Moore 
v.  Railroad.  67  N.  C,  209;  Middleton  v.  Duffy,  73  N.  C,  72;  Etheridge 
t.  Woodley,  83  N.  C,  11;  Davison  v.  Land  Co.,  118  N.  C,  368;  Cald- 
well v.  Wilson.  121  N.  C,  453  and  cases  there  cited. 

Special  proceedings. — Proceedings  for  dower,  partition  and  year's 
allowance,  and  any  other  proceedings  that  under  the  old  system 
could  be  commenced  by  petition,  or  by  motion  upon  notice,  are 
special  proceedings  and  not  civil  actions.  Tate  v.  Powe,  64  N.  C, 
644.    See  Sees.  126  and  127,  ante. 

Action  to  recover  land. — An  action  to  recover  land  is  a  civil  ac- 
tio*, and  the  summons  is  returnable  to  term.  Woodley  v.  Gilliam, 
$4  N.  C,  649. 

Removal  or  substitution  of  trustee. — Semite,  that  a  proceeding  to 
remove  or  substitute  a  trustee  is  a  civil  action,  though  in  jurisdiction 
of  the  probate  court    Guion  v.  Melvin,  69  N.  C,  242. 

Enforcement  of  equitable  right. — The  enforcement  of  an  equitable 
right,  as  that  of  subrogation,  can  only  be  maintained  by  a  civil  ac- 
tion. All  civil  actions  must  be  commenced  by  summons.  Calvert  v. 
Peebles,  82   N.   C,   334. 

Judgments  nisi. — The  proper  method  of  enforcing  judgments  nitl 
la  by  an  action  or  by  a  special  proceeding  commenced  by  summons. 
Thompson  v.  Berry,  64  N.  C,  79;  Jones  v.  Gupton,  65  N.  C,  48. 
(This  is  changed  by  statute.     See  Sec.  446,  post). 

Summons  before  a  Justice  should  contain. — In  actions  in  the  courts 
of  justices  of  the  peace,  it  is  essential  that  the  summons  shall  con- 
tain a  statement  of  the  sum  or  the  value  of  the  property  sought  to 
be  recovered,  and  a  defect  in  this  particular  will  not  be  cured  by  the 
insertion  of  the  necessary  averment  in  the  pleadings  or  other  pro- 
cess. Without  such  averment  in  the  summons,  the  court  acquires 
no  Jurisdiction,  and  any  judgment  rendered  thereon  is  void,  and 
nay  be  collaterally  attacked  for  that  reason.  Leathers  v.  Jackson, 
101  N.  C,  184. 

Action  begun,  when. — The  action  is  begun  when  the  summons 
is  issued  as  original  process.     Fleming  v.  Patterson,  99  N.  C,  404. 

Ser.  200,    Summons  in  action  returnable  to  a  regular  term 
of  the  superior  court.    187  G-9  7,  c,  85,  s.  1. 

The  summons  shall  run  in  the  name  of  the  state,  be 
signed  by  the  clerk  of  the  superior  court  having  jurisdic- 
tion to  try  the  action,  and  shall  be  directed  to  the  sheriff  or 
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other  proper  officer  of  the  county  in  which  the  defendant* 
or  one  or  more  of  the  defendants,  resides,  or  may  be  found. 
It  shall  be  returnable  to  the  regular  term  of  the  superior 
court  of  the  county  where  the  plaintiff,  or  one  or  more  of 
them,  or  the  defendant,  or  one  or  more  of  them,  resides, 
and  from  which  it  issued  ;  and  shall  command  the  sheriff, 
or  other  proper  officer,  to  summon  the  defendant,  or  defend- 
ants, to  appear  at  the  next  ensuing  term  of  the  superior 
court  and  answer  the  complaint  of  the  plaintiff,  and  shall 
be  dated  on  the  day  of  its  issue.  The  officer  to  whom  the 
summons  is  addressed  shall  note  on  it  the  day  of  its  delivery 
to  him,  and  shall  execute  it  at  least  ten  days  before  the 
beginning  of  the  term  to  which  it  shall  be  returnable,  and 
shall  return  it  on  the  first  day  of  the  term. 

Summons  Issued  by  clerk  of  one  superior  court  returnable  to  su- 
perior court  of  another  county. — The  clerk  of  the  superior  court  of 
one  county  has  no  right  to  issue  a  summons  returnable  to  the  su- 
perior court  of  another  county;  but  irregularity  of  service  is  waived 
by  an  appearance  and  answer  in  bar.  Moore  v.  R.  R.  Co.,  67  N.  C 
209;  Howerton  v.  Tate,  66  N.  C.,  431. 

Clerks  can  issue  for  or  against  themselves. — It  has  been  the  prac- 
tice in  this  state  for  clerks  to  issue  process  either  for  or  against 
themselves.    Evans  v.  Etheridge,  96  N.  C,  42. 

Not  irregular. — Summons  "to  appear  before  the  judge  of  the  su- 
perior court  at  the  court  to  be  held  for  the  county  of  Buncombe,  at 

the  court-house  in  Ashevllle,  on  the  third  Monday  after  the 

Monday  of  November,"  it  being  the  only  court  for  that  part  of  the 
year,  is  not  irregular.    Roberts  v.  Alman,  106  N.  C,  391. 

Too  late  to  object. — After  a  party  has  pleaded  it  is  too  late  to  take 
any  objection  to  the  process  by  which  he  was  urought  into  court 
Butts  v.  Screws,  95  N.  C,  215.     See  Sec.  214,  post,  and  cases  cited. 

When  summons  not  necessary. — Sections  315  and  325  of  the  G.  C. 
P.  (Sees.  567  and  570,  post)  are  still  in  force,  notwithstanding  the 
Act  of  1868--'9,  ch.  76,  suspending  the  Code  in  certain  cases  and 
controversies  may  still  be  submitted  without  action,  and  judgment 
confessed  according  to  them.  Hervey  v.  Edmunds,  68  N.  C,  243. 
tiee  Sec.  567,  570  post. 

Amendment  of  summons. — Where  the  summons  was  made  return- 
able before  the  clerk,  it  is  competent  for  the  court  to  amend  it  after 
service  by  malting  it  returnable  to  the  term.  Thomas  v.  Womack, 
64  N.  C,  657:  Cheatham  v.  Crews,  81  N.  C,  343;  Elliot  v.  Tyson,  11? 
N.  C,  116;  McLean  v.  Breece,  113  N.  C,  390. 

A  summons  or  other  process  can  be  amended,  in  the  discretion 
of  the  courts,  if  the  defect  is  such  as  would  be  waived  by  a  general 
appearance,  and  the  rights  of  third  persons  are  not  affected  there* 
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by.  Jackson  v.  McLean,  90  N.  C,  64;  Henderson  v.  Graham,  84  N. 
C,  496:  Redmond  v.  Mullenax,  113  N.  C.,  505;  Plercy  v.  Watson,  118 
N.  C,  978. 

Act  suspending  original  C.  C.  P. — The  "act  suspending  the  Code 
of  Civil  Procedure  in  certain  cases/'  is  not  unconstitutional  in  requir- 
ing writs  in  civil  cases  to  be  "returned  to  the  regular  term  of 
the  superior  court,"  etc.,  instead  of  the  clerk's  office.  McAdoo  v. 
Benbow,  63  N.  C,  461. 

Civil  actions  must  (by  the  act  of  1868-'9,  chapter  76)  be  issued  by 
the  clerk,  and  made  returnable  in  term  time.  McArthur  v.  Mc- 
EachiB,  64  N.  C  72. 

Under  the  "act  suspending  the  Code  of  Civil  Procedure  in  certain 
cases."  the  summons  in  a  civil  action  is  to  be  returned  to  the  term : 
Therefore,  an  action  in  which  the  summons  was  returnable  before 
the  clerk,  upon  demurrer  by  the  defendant,  will  be  dismissed;  and 
a  provisional  warrant  of  attachment,  (issued  because  defendant  was 
removing  his  goods,  etc),  although  properly  returnable,  will  follow 
the  fate  of  the  action.    Jones  v.  McClalr,  64  N.  C,  125. 

Summons  issued  after  the  passage  of  this  act,  returnable  before 
the  clerk,  is  not  void  but  irregular,  and  may  be  set  aside  on  motion. 
Woody  v.  Jordan,  69  N.  C,  189.    Or  amended,  ut  supra. 

Construed* — The  summons  must  be  issued  by  the  clerk  and  made 
returnable  in  term  time.     McArthur  v.  McEachin,  64  N.  C,  72. 

Officer  to  note  date  of  receipt  of  summons. — The  requirement  that 
the  officer  shall  note  thereon  the  date  of  its  delivery  to  him  does 
not  apply  to  final  process.    Wyche  v.  Newsom,  87  N.  C,  144. 

Fees  must  be  paid  or  tendered. — A  sheriff  is  not  compelled  to  ex- 
ecute a  summons  until  his  fees  are  paid,  but  he  is  required  to  make 
return  of  all  process  coming  into  his  hands,  and  is  liable  for  any 
failure  to  do  so.  Jones  v.  Gupton,  65  N.  C,  48 ;  Johnson  v.  Kennedy, 
70  N.  C..  435. 

"Noting"  delivery. — The  failure  of  the  sheriff  to  note  on  the  sum- 
mons the  day  it  was  received  is  irregular,  but  does  not  render  the 
summons  void.     Strayhorn  v.  Blalock,  92  N.  C,  293. 

Return. — The  term  "return"  means  that  the  process  must  be 
brought  back  and  produced  in  court  whence  it  issued  with  such  en- 
dorsements as  the  law  requires.    Watson  v.  Mitchell,  108  N.  C,  364. 

The  return  of  the  summons  cannot  be  rebutted  by  showing,  in  a 
collateral  proceeding,  that  in  fact  no  such  service  was  made.  Even 
if  the  service  of  the  summons  had  been  apparently  irregular,  the 
judgment  could  not  be  collaterally  attacked.  Isley  v.  Boon,  113  N. 
C,  249. 

Amending  return. — Where  a  summons  was  properly  served  and 
the  Sheriff's  return  was  unsigned,  though  endorsed  in  proper  form, 
the  Judge  at  the  trial  did  not  exceed  his  powers  in  permitting  the 
Sheriff  to  sign  the  return  nunc  pro  tunc.  Luttrell  v.  Martin,  112  N. 
C,  593;  Williams  v.  Weaver,  101  N.  0.,  1. 

Ten  days,  how  computed.— In  computing  the  ten  days  before  the 
beginning  of  term  required  for  the  service  of  the  summons,  it  is  a 
role  settled  by  long  practice,  to  include  the  day  of  service  and  ex- 
clude the  return  day,  or  e  conrerso.    Taylor  v.  Harris,  82  N.  C,  25. 

If  required  number  of  days  not  given. — A  judgment  in  an  action  in 
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which  the  required  number  of  days  notice  was  not  given  to  the  de- 
fendant is  erroneous  and  irregular,  but  not  void,  and  cannot  be 
questioned  in  a  collateral  proceeding.  Stafford  v.  Gallops,  123  N. 
C,  19. 

Sec.  201.    Summons  returnable.    1876-979  c.  75,  s.  2. 

If  any  summons  shall  be  issued  within  less  than  ten  days 
of  the  beginning  of  the  next  term  of  the  superior  court  for 
the  county  in  which  it  is  issued,  it  shall  be  made  returnable 
to  the  second  term  of  said  court  next  after  the  date  of  its 
issuing,  and  shall  be  executed  and  returned  by  the  proper 
officer  accordingly. 

Prior  to  the  adoption  of  this  section. — Where  a  summons  was  is- 
sued within  ten  days  before  the  term  of  the  superior  court  to  which 
it  was  returnable:  Held,  that  the  action  should  have  been  dismissed 
on  the  motion  of  the  defendant,  and  that  it  was  error  to  order  an 
alius  returnable  to  the  next  ensuing  term.  Folk  v.  Howard,  72  N. 
C,  527. 

Since  this  section. — Where  summons,  intended  but  not  ordered  to 
be  issued  as  an  alias  summons,  was  issued  returnable  to  a  future 
term,  at  which  an  amended  complaint  was  filed,  naming  a  new  party 
defendant,  it  is  sufficient,  upon  service  ten  days  before  such  return 
term  though  no  connecting  summonses  were  issued.  Battle  v. 
Baird,  118  N.  C,  855. 

Sec.  202.     When  the  summons  is  issued  more  than  ten  day* 
before  ttie  next  succeeding  term.    1876-979  c  85,  s.  S, 

When  the  summons  shall  be  issued  more  than  ten  days 
before  the  next  succeeding  term  of  the  superior  court  of  the 
county  to  which  it  is  returnable,  and  shall  be  executed  by 
the  proper  officer  within  less  than  ten  days  of  said  term,  it 
shall  be  returned  as  if  executed  in  proper  time,  and  the  case 
placed  on  the  summons  docket  and  continued  to  the  next 
succeeding  term,  at  which  term  it  shall  be  treated  in  all 
respects  as  if  said  next  succeeding  term  had  been  the  return 
term  thereof:  Provided,  that  the  parties  to  the  action  may, 
by  agreement,  make  up  the  pleadings  at  the  term  to  which 
the  summons  is  returnable  :  Provided  furtlier,  that  nothing 
herein  contained  shall  be  construed  to  release  or  discharge 
the  sheriff  or  other  officer  from  any  liability  he  may  incur  by 
failing  to  execute  the  summons  in  due  time. 

Coroner's  deputy. — Process  issued  to  a  coroner  under  this  section 
can  be  served  by  deputy.    Yeargin  v.  Siler,  83  N.  C.t  348. 

160 


SUMMONS   ISSUED  MORE   THAN  TEN  DATS.  §  203 

Sec.  203.    Summons  to  be  attested.    1876-*7,  c  85,  s.  4* 

Every  summons  addressed  to  the  sheriff  or  other  officer  of 
any  county,  other  than  that  from  which  it  issued,  shall  be 
attested  by  the  seal  of  the  court ;  but  when  it  shall  be  ad- 
dressed to  the  sheriff  or  other  officer  of  the  county  in  which 
it  issued  it  shall  not  be  attested  by  the  seal  of  the  court. 

Summons  issued  to  another  county. — When  the  writ  issues  to  an- 
other county,  it  is  void  without  the  seal,  and  confers  no  power  upon 
the  sheriff  of  such  county  to  act  Taylor  v.  Taylor,  83  N.  C,  116: 
Folk  v.  Howard,  72  N.  C,  527. 

Sec.  204.  Summons  in  the  same  action  may  issue  to  several 
counties  at  the  same  time.  R.  C,  c.  31,  s.  44.  1 789,  c.  314, 
m.  /,  2.    1831,  c.  14,  s.  2. 

The  plaintiff  may  issue  writs  of  summons,  directed  to 
the  sheriff  of  any  county  where  a  defendant  is  most  likely 
to  be  found,  noting  on  each  summons  that  it  is  issued  in 
the  same  action;  and  when  the  said  writs  are  returned  they 
shall  be  docketed  as  if  only  one  had  issued,  and  if  any 
defendants  shall  not  be  served  with  such  process  the  same 
proceeding  shall  be  had  as  in  other  cases  of  similar  process 
not  executed. 

Sec.  205.  Sheriff  returning  that  defendant  is  not  to  be  found, 
plaintiff  may  issue  alias  or  plnries  summons.  R.  C.,c.319 
s.  52.    1777,  c.  115,  ss.  23,  71. 

When  the  sheriff  shall  return  in  a  civil  action  or  special 
proceeding  that  the  defendant  is  not  to  be  found  in  his 
county,  the  plaintiff  may  sue  out  an  alias  or  pluries  sum- 
mons, returnable  in  the  same  mariner  as  original  process. 

Discontinuance. — A  discontinuance  results  from  the  voluntary  act 
<rf  the  plaintiff  in  not  regularly  issuing  the  successive  connecting 
processes  necessary.     Penniman  v.  Daniel,  93  N.  C,  332. 

See.206.  Filing  of  complaint.  1868-'9,c,  76,8.3.  1870-91, 
c.  42,  s.  1. 

The  plaintiff  shall  file  his  complaint  in  the  clerk's  office 
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on  or  before  the  third  day  of  the  term  to  which  the  action 
is  brought,  otherwise  the  suit  may,  on  motion,  be  dismissed 
at  the  cost  of  the  plaintiff. 

Time  of  filing  complaint  extended. — The  courts  have  an  inherent 
discretionary  power  to  amend  pleadings  or  to  allow  them  to  be  filed 
at  any  time,  unless  prohibited  by  statute,  or  unless  vested  rights  are 
interfered  with.  Gilchrist  v.  Kitchen,  86  N.  C,  20;  Brendle  v.  Heron, 
68  N.  C,  496. 

Semble,  that  when  permission  is  given  the  last  day  of  the  term  to 
file  an  amended  complaint,  a  motion  to  strike  out  the  judgment, 
taken  for  want  of  an  answer  at  that  term,  should  be  granted.  El- 
lington v.  Wicker,  87  N.  C,  14. 

Entry  of  "time  to  file  pleadings." — An  entry  of  time  to  demur  or 
answer  does  not  extend  the  time  to  the  trial  term.  Boddie  v.  Wood- 
ard,  83  N.  C,  2. 

Complaint  filed  after  judge  has  left. — A  pleading  placed  on  the 
files  of  the  court  after  the  judge  has  left  for  the  term,  is  not  filed  in 
contemplation  of  law.    Foley  v.  Blank,  92  N.  C,  476. 

Complaint  filed  after  return  term. — Where  complaint  is  filed  after 
the  return  term,  it  stands  on  file  during  the  first  three  days  of  the 
next  succeeding  term,  and  judgment  by  default  for  want  of  answer 
at  that  term  may  be  rendered.    Roberts  v.  Alman,  106  N.  C,  391. 

Dismissal  of  complaint. — It  is  error  to  dismiss  a  complaint  because 
the  defendants  are  summoned  to  answer  A  and  B,  and  the  complaint 
is  in  the  name  of  A,  B  and  others.    Wilson  v.  Moore,  82  N.  C,  358. 

Nonsuit  taken  by  plaintiffs. — Entry  of  nonsuit,  and  "judgment 
against  plaintiffs  for  costs"  is  not  a  retraxit  Wharton  v.  Currituck, 
82  N.  C,  11. 

A  plaintiff  who  has  gotten  possession  of  property  under  claim  and 
delivery,  cannot  take  a  nonsuit  and  cut  off  the  defendant's  pleas. 
Manix  v.  Howard,  82  N.  C,  125. 

When  a  counterclaim  is  set  up  by  the  defendant,  the  plaintiff  can- 
not take  a  nonsuit.     Purnell  v.  Vaughan,  80  N.  C,  46. 

This  provision  does  not  prevent  the  plaintiff  from  taking  a  non- 
suit at  his  own  election  wherever  only  a  judgment  for  costs  can  be 
rendered  against  him;  when  the  answer  would  justify  an  affirmative 
relief  to  the  defendant  he  cannot.  McKesson  v.  Mendenhall,  64  N. 
C,  502. 

Defendant's  motion  to  nonsuit  the  plaintiff.^ A  motion  for  non- 
suit cannot  be  made  a  substitute  for  demurrer.  If  a  complaint  does 
not  show  a  cause  of  action  the  defendant  should  demur.  He  has 
only  a  right  to  move  for  nonsuit  under  the  provisions  of  this  sec- 
tion.   Andrews  v.  Pritchett,  66  N.  C,  387. 

Sec.  207.    Answer  of  defendant.    1870-'l,  c.  42,  8.  4. 

The  defendant  shall  appear  and  demur,  or  answer,  at  the 
same  term  to  which  the  summons  shall  be  returnable,  other- 
wise the  plaintiff  may  have  judgment  by  default. 
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Refusal  to  allow  answer  to  be  filed  at  trial  term. — The  refusal  of 
the  judge  to  allow  an  answer  to  be  filed  at  the  trial  term  is  a  mat- 
ter of  discretion  and  not  reviewable.  Reese  v.  Jones,  84  N.  C, 
597;  Boddie  v.  Woodard,  83  N.  C,  2. 

Sham  answer. — A  sham  answer  is  false  in  fact.  An  irrelevant  or 
frivolous  one  has  no  substantial  relation  to  the  controversy,  and 
presents  no  defence  to  the  action,  though  its  contents  may  be  true. 
When  such  are  filed  they  may  be  stricken  out  and  the  plaintiff  have 
judgment  by  default  Howell  v.  Ferguson,  87  N.  C,  113.  See  Sec. 
247,  post. 

See.  208.  Reply  to  answer,  issue  to  stand  for  trial.  1870^1, 
c.  42,  s.  5. 

The  plaintiff  shall  join  issue  on  the  demurrer  or  reply  to 
the  answer  at  the  same  term  to  which  such  demurrer  or  an- 
swer may  be  filed  ;  and  the  issues,  whether  of  law  or  of  fact, 
shall  stand  for  trial  at  the  next  term  succeeding  the  term  at 
which  the  pleadings  are  completed. 

Time  to  plead. — An  entry  on  docket  "complaint  filed,  time  to 
femur  or  answer,"  does  not  extend  the  time  for  pleading  to  the  trial 
term,  and  the  refusal  of  the  presiding  judge,  in  his  discretion,  to 
allow  pleadings  to  be  filed  at  that  term,  is  not  appealable.  Boddie 
t.  Woodard,  83  N.  C,  2. 

Trial  of  issues  postponed  by  consent. — Parties  may,  by  consent, 
postpone  a  trial  of  issues  of  law,  to  vacation.  Harrell  v.  Peebles, 
?9  N.  C,  26;  Bank  v.  Gilmer,  118  N.  C,  670  and  cases  there  cited. 

See.  209.  Before  issuing  the  summons  cleric  to  take  under- 
taking, etc.  JR.  C.,  c.  31,  s.  40.  C.  C.  P.,  s.  71.  1868-'9, 
c.  277,  s.  13. 

Before  issuing  the  summons,  the  clerk  shall  require  of  the 
plaintiff,  either  to  give  an  undertaking,  with  sufficient 
surety  in  the  sum  of  two  hundred  dollars,  with  the  condi- 
tion that  the  same  shall  be  void  if  the  plaintiff  shall  pay 
the  defendant  all  such  costs  as  the  defendant  shall  recover 
of  him  in  the  action;  or  to  deposit  a  like  sum  with  him  as 
a  security  to  the  defendant  for  such  costs;  and  in  case  of  such 
deposit  he  shall  give  to  the  plaintiff  and  to  the  defendant 
a  certificate  to  that  effect ;  or  to  file  with  him  a  written 
authority  from  some  judge  or  clerk  of  a  superior  court, 
authorizing  the  plaintiff  to  sue  as  a  pauper. 

Duty  of  clerk, — Where  a  summons  which  is  to  he  personally  served, 
is  ordered  to  be  issued  by  the  court,  it  is  not  the  duty  of  the  clerk 
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to  issue  it  until  it  is  demanded  by  the  plaintiff;  but  when  service 
is  ordered  to.  be  made  by  publication,  after  the  expenses  are  paid  by  the 
plaintiff,  it  is  the  duty  of  the  clerk  to  obey  the  order,  and  make  the 
publication.     Penniman  v.  Daniel,  93  N.  C,  332. 

Liability  of  surety. — A  surety  on  a  prosecution  bond  is  not  liable 
to  his  principal  for  costs,  nor  to  any  one  for  any  part  of  the  plain- 
tiff's costs.  Smith  v.  Arthur,  116  N.  C,  871;  Hallman  v.  Dellinger, 
84  N.  C,  1;  Swain  v.  McCullock,  75  N.  O.,  495. 

The  surety  is  not  liable  on  the  prosecution  bond  where  plaintiff 
obtained  judgment  for  a  certain  amount  and  costs,  though  the  case 
having  been  retained  for  future  disposition  of  the  counter-claim, 
such  claim  was  compromised,  and  an  agreement  made  that  plaintiff 
pay  costs.     Smith  v.  Arthur,  116  N.  C,  871. 

Sufficient  undertaking. — Where  an  undertaking  under  seal  to 
secure  the  defendant's  costs,  was  written  on  the  back  of  the  sum- 
mons, but  did  not  specify  the  name  of  either  the  plaintiff  or  defend- 
ant, or  the  surety,  it  was  held  to  be  sufficient.  The  seal  is  surplu- 
sage.    Holly  v.  Perry,  94  N.  C,  30. 

Paper  writing  held  sufficient  Comron  v.  Stand  land,  103  N.  C.f 
207. 

Too  iate  to  object. — An  objection  that  one  who  has  been  permitted 
to  become  a  party  plaintiff  upon  filing  a  prosecution  bond,  has  not 
complied  with  the  condition,  comes  too  late  after  the  amendment 
has  been  made  and  supplemental  complaint  filed.  The  execution  of 
such  bond  is  an  incidental,  and  not  an  essential,  condition  of  the 
order.    Hughes  v.  Hodges,  94  N.  C,  56. 

An  objection  to  a  prosecution  bond,  made  after  the  jury  has  been 
empaneled,  comes  too  late.    Albertson  v.  Terry,  109  N.  C,  8. 

Former  practice  as  to  dismissing  for  want  of  a  prosecution  bond. 
— After  the  plaintiff  has  been  allowed  to  go  on  and  prepare  his  case 
for  trial,  the  court  will  not,  on  motion  by  defendant,  dismiss  per- 
emptorily for  want  of  a  prosecution  bond,  but  will  permit  the  plain- 
tiff then  to  prepare  and  file  such  a  bond.  Brittain  v.  Howell,  19  N. 
C,  107;  Russell  v.  Saunders,  48  N.  C,  432. 

Judgment  for  costs  on  failure  to  file  undertaking. — Where  a  portion 
of  the  plaintiffs  have  been  compelled  to  withdraw  from  the  action 
upon  their  refusal  to  file  a  prosecution  bond,  it  is  not  erroneous  to 
enter  judgment  against  them  for  costs.  Lafoon  v.  Shearin,  95  N. 
C,  391. 

Fees  of  officers  payable  in  advance. — Officers  of  the  courts  are  not 
compelled  to  perform  their  duties,  unless  the  fees  prescribed  by  law 
are  paid  or  tendered  them,  but  they  must  demand  them  before 
laches  can  be  imputed  to  litigants.    West  v.  Reynolds,  94  N.  C,  333. 

A  lien  exists  in  favor  of  the  officers  of  the  court  when  they  do 
not  require  the  plaintiff,  as  they  have  a  right  to  do,  to  pay  their  feea 
in  advance.  In  such  instances  the  officers  (sheriff  and  clerk  of  the 
court)  have  the  right  of  retainer,  to  the  extent  of  the  costs,  out  of 
the  amount  collected,  and  neither  can  be  compelled  to  look  exclu- 
sively to  the  plaintiff's  prosecution  bond,  nor  prevented  from  ex- 
hausting their  remedy  against  the  debtor,  by  reason  of  any  receipt 
or  compromise  between  the  judgment  creditor  and  debtor.  Long 
v.  Walker,  105  N.  C,  90;  Clerk's  Office  v.  Bank,  66  N.  C,  214. 

Actions  in  the  nature  of  a  bill  of  review. — This  section  applies  to 
actions  in  the  nature  of  a  bill  of  review.  Matthews  v.  Joyce,  85  N. 
C,  258. 
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See.  210.    I^eave  to  sue  as  a  pauper ,  how  obtained.    C.  C.  P., 
$.  72.    1868-'9,  c.  9t>,  s.  1. 

Any  judge  or  clerk  of  the  superior  court  may  authorize 
any  person  to  sue  as  a  pauper  in  their  respective  courts, 
when  he  shall  prove,  by  one  or  more  witnesses,  that  he  has 
a  good  cause  of  action,  and  shall  make  affidavit  that  he  is 
unable  to  comply  with  the  last  section. 

Notice. — Notice  of  application  to  adverse  party  is  not  required. 
Deal  v.  Palmer,  68  N.  C.,  215. 

Non-resident. — A  non-resident  may  sue  as  a  pauper  in  the  courts 
of  this  state.     Porter  v.  Jones,  68  N.  C.,  320. 

Affidavit  of  applicant  competent. — The  applicant  may  prove  his 
cause  of  action  by  his  own  oath.    Sumner  v.  Candler,  74  N.  C,  265. 

Affidavit  need  not  negative. — In  an  application  to  prosecute  an  ac- 
tion in  forma  pauperis,  it  is  not  necessary  the  affidavit  should  state 
that  the  applicant  did  not  own  real  estate  which  he  might  mort- 
gage to  secure  costs.    Maggett  v.  Roberts,  108  N.  C,  174. 

Certificate  of  counsel. — The  certificate  of  counsel  is  sufficient 
proof  of  "a  good  cause  of  action"    Miazza  v.  Calloway,  74  N.  C,  31. 

Either  the  judge  or  clerk  may  grant  leave. — Either  the  judge  or 
the  clerk  of  a  superior  court  may  grant  leave  to  sue  as  a  pauper 
therein;  the  clerk  may  grant  such  leave  in  the  probate  court,  and 
a  justice  of  the  peace  in  his  own  court.  Rowark  v.  Gaston,  67  N.  C, 
291;  Brendle  v.  Heron,  68  N.  C,  496;  Sumner  v.  Candler,  74  N.  C, 
286. 

Assignment  of  cause  of  action  pendente  lite.  If  suit  is  brought 
in  forma  pauperis,  and  the  plaintiff  assigns  his  interest  in  the  subject- 
matter  of  the  action,  the  court,  upon  notice  of  that  fact,  will  dismiss 
the  action  unless  security  is  given  for  costs'.  Davis  v.  Higgins,  91 
N.  C,  382. 

Guardian  can  sue  in  forma  pauperis. — An  adult  or  infant,  suing 
by  his  guardian,  can  obtain  leave  to  sue  in  forma  pauperis  by  com- 
plying with  the  provisions  of  this  section.  Brendle  v.  Heron,  68  N. 
O,  496. 

Objections  to  affidavit  waived. — Where  suit  is  brought  in  forma 
pauperis,  and  the  answer  is  filed  and  the  case  continued  on  docket 
from  term  to  term  for  three  years,  the  action  cannot  be  dismissed  for 
insufficiency  of  the  affidavit,  without  notice  of  the  defendant's  mo- 
tion given  to  the  plaintiff,  tiemble,  that  the  objection  has  been 
waived  by  the  defendant.     Corn  v.  Stepp,  84  N.  C,  599. 

Discretionary  to  revoke  order. — The  judge  may,  in  his  discretion, 
require  a  plaintiff  who  has  been  allowed  to  sue  in  forma  pauperis 
to  give  security  for  the  costs.    Dale  v.  Presnell,  119  N.  C,  489. 

An  order  compelling  a  plaintiff  who  has  sued  in  forma  pauperis 
to  choose  whether  he  will  give  mortgage  on  land  owned  by  him  as 
security  for  costs  or  have  his  action  dismissed  is  not  erroneous,  ex- 
cept to  the  extent  that  *t  should  be  modified  so  as  to  permit  him 
to  give  bond  for  costs,  if  he  prefers  to  do  so.  Dale  v.  Presnell,  119 
N.  C,  489. 
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Sec.  211.    Court  may  assign  counsel*    1868->9,  c.  96,  s.  2. 

The  court  to  which  such  summons  is  made  returnable  may, 
at  its  discretion,  assign  to  the  person  suing  as  a  pauper,  learned 
counsel,  who  shall  prosecute  his  action. 

Sec.  212.    No  costs  or  fees  recoverable*    1868->9,  c.  96,  s.  3. 
1895,  c.  149. 

Whenever  any  person  shall  sue  as  a  pauper,  no  officer 
shall  require  of  him  any  fee,  and  he  shall  recover  no  costs 
[except  in  ease  of  recovery] . 

Note. — The  words  in  brackets  were  added  by  Ch.  149,  Laws  1895. 

If  successful,  recovers  no  costs. — Wherever  one  sues  in  forma 
pauperis,  no  officer  shall  require  of  him  any  fees,  and,  if  success- 
ful in  his  suit,  he  shall  recover  no  costs.  Booshee  v.  Buries,  85  N. 
C,  90;  Hall  v.  Younts,  87  N.  C,  285. 

One  suing  in  forma  pauperis  is  not  entitled  to  recover  the  costs 
of  his  witnesses.    Draper  v.  Buxton,  90  N.  C,  182. 

Witnesses  summoned  by  the  pauper  must  be  paid  by  him. — Wit- 
nesses summoned  by  one  suing  in  forma  pauperis  are  entitled  to 
their  costs  for  attendance.  Officers  of  the  court  only  are  included 
in  the  order  authorized  by  the  act  Morris  v.  Rippy,  49  N.  C,  533; 
Bailey  v.  Brown,  105  N.  C,  127. 

Does  not  apply  to  appeals. — This  section  does  not  apply  to  costs 
on  appeals.  Sec.  553  post  allowing  an  appeal  without  giving  bond 
relieves  from  responsibility  for  cost  of  opposite  party  but  appellant 
must  pay  his  own  fees  to  the  officers,  for  the  appeal,  in  both  courts. 
Speller  v.  Speller,  119  N.  C,  356;  except  in  state  cases.  State  v. 
Nash,  109  N.  C,  822;  State  v.  Deyton,  119  N.  C,  880. 

Sec.  213.  Wliat  sumtnons  to  contain.  C.  C.  P.,  s.  74.  1876-'79 
c.  241,  s.  1. 

There  shall  be  inserted  in  the  summons  a  notice,  in  sub- 
stance, as  follows :  That  if  the  defendant  shall  fail  to  answer 
the  complaint  within  the  time  specified,  the  plaintiff  will 
apply  to  the  court  for  the  relief  demanded  in  the  complaint 

Amendment  of  summons. — Process  may  be  amended  in  many 
cases,  but  not,  where  third  persons  have  acquired  rights  which  may 
be  prejudiced  thereby.  Bank  of  Cape  Fear  v.  Williamson,  24  N.  C, 
147;  Smith  v.  Low,  24  N.  C,  457;  Phillips  v.  Holland,  78  N.  C,  SI; 
Henderson  v.  Graham,  84  N.  C,  496  and  cases  cited. 

Irregular  process  may  be  amended,  but  is  no  protection  to  the 
plaintiff  or  officer  for  acts  done  under  it  before  amendment  Woody 
v.  Jordan,  69  N.  C,  189. 

Sec,  Sec.  273  post  and  cases  cited. 

Summons  irregular  but  not  void. — Summons  returnable  at  a  day 
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specified,  before  the  clerk,  since  the  act  of  1868-69,  ch.  76,  Is  not 
toW  but  merely  Irregular.    Woody  v.  Jordan,  69  N.  C,  189. 

Objection  too  late. — A  motion  to  quash  and  dismiss  proceedings 
for  defective  summons  comes  too  late  if  made  after  defendant  has 
appeared  and  engaged  hi  the  trial  of  the  case  on  the  merits.  Mo- 
Bride  y.  Weiborn,  119  N.  O.,  508. 

Defendant  must  appear  on  first  day  of  term. — The  fact  that  a 
plaintiff  has  a  right  to  take  advantage  of  the  plaintiff's  failure  to 
file  a  complaint  within  the  first  three  days  of  the  return  term,  does 
not  release  the  defendant  from  the  requirement  in  the  summons 
to  appear  on  the  first  day  and  answer  at  that  term.  Overruling 
Williams  v.  R.  R.(  110  N.  C,  466;  Manning  v.  Railroad,  122  N.  C„ 
824. 


See.  214*    Service  of  summons.    187 6-' 7*  c.  241,  s.  2. 

The  summons  shall  be  served  in  all  cases,  except  as  here- 
inafter provided,  by  the  sheriff  or  other  officer  reading  the 
same  to  the  party  or  parties  named  as  defendants,  and  such 
reading  shall  be  a  legal  and  sufficient  service. 

Appearance  In  the  action. — An  appearance  in  an  action  dispenses 
with  necessity  of  process.  Wheeler  v.  Cobb,  75  N.  C,  21;  State  v. 
Jones,  88  N.  C.,  683;  Hellig  v.  Stokes,  63  N.  C,  612;  Moore  v.  Rail- 
road. 67  N.  C,  209;  Middleton  v.  Duffy,  73  N.  C,  72;  Penniman  v. 
Daniel,  95  N.  C,  341;  Moody  v.  Moody,  118  N.  C,  926;  Davison  v. 
Land  Co.,  Id.  363;  CaldweU  v.  Wilson,  121  N.  C,  425;  Webb  v.  Hicks, 

125  N.C. 

An  objection  that  an  action  is  prematurely  brought,  is  waived  by 
answering  to  the  merits.    Clements  v.  Rogers,  91  N.  C,  63. 

An  appearance  without  service  of  summons  will  not  waive  statute 
of  limitations  if  already  a  bar  at  date  of  appearance.  Etherldge  v. 
Woodley,  83  N.  C,  11. 

Irregularity  of  service  waived. — Irregularity  of  service  is  waived 
by  appearance  and  plea  in  bar;  therefore,  although  a  summons  is- 
sued by  one  Justice  can  not  be  made  returnable  before  another,  ex- 
cept in  cases  provided  by  statute  to  that  effect,  yet,  if  the  person 
served  with  process  so  Issued  appear  and,  instead  of  moving  to  dis- 
miss, enter  a  plea  in  bar,  he  will  be  deemed  to  have  waived  the 
objection.  Cherry  v.  Lilly,  113  N.  C,  26;  McMinn  v.  Hamilton,  77 
X.  C,  300;  Morgan  v.  bank,  93  N.  C,  352. 

A  general  appearance,  even  before  referee,  cures  all  antecedent 
Irregularity.    Roberts  v.  Alman,  106  N.  C,  391. 

Irregularity  in  service  of  a  summons  is  waived  by  defendant  an- 
iwertng  though  he  is  an  infant.     Turner  v.  Douglas,  72  N.  C,  127. 

Appearance  of  counsel. — In  a  suit,  of  the  subject  matter  of  which 
a  court  has  jurisdiction,  appearance  by  counsel  gives  jurisdiction  of 
the  parties  thus  appearing,  though  counsel  has  no  authority  to  ap- 
pear, and  an  innocent  purchaser  under  a  judgment  rendered  there- 
in will  be  protected.  Hackett  v.  McMillan,  112  N.  C,  513;  England 
v.  Garner,  90  N.  C,  197. 

Where  the  necessary  parties  defendant  in  an  action  to  foreclose 
are  put  into  court  by  responsible  and  solvent  practicing  attorneys 
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making  a  general  appearance  for  them,  the  fact  that  the  summons 
had  not  been  served  will  not  Induce  this  court  to  set  aside  a  judg- 
ment, otherwise  regular,  rendered  In  such  action.  Chadbourn  v. 
Johnston,   119  N.   C,  282. 

Special  appearance. — Where  It  Is  desired  to  take  advantage  of 
any  defect  In  the  service  of  process,  a  special  appearance  should 
be  entered  for  that  purpose.     Pennlman  v.  Daniel,  95  N.  C,  341. 

A  special  appearance  of  the  defendant's  counsel  does  not  bring 
it  into  court  for  the  purpose  of  the  action.  Plemmons  v.  Improve- 
ment Co.,  108  N.  C,  614. 

Where  the  motion  of  the  defendants  who  entered  a  special  ap- 
pearance for  the  purpose  of  having  the  action  dismissed  for  want 
of  legal  service  of  summons,  and  for  want  of  jurisdiction,  was  over- 
ruled if  they  excepted,  their  subsequent  appearance  did  not  bring 
them  into  court.  Graham  v.  O'Bryan,  120  N.  C,  463;  Farls  v.  R.  R., 
115  N.  C,  600. 

But  if  the  party  does  not  except,  his  subsequent  appearance  in  the 
action  makes  him  in  law  a  party  for  all  purposes.  Moody  v.  Moody, 
118  N.  C,  926. 

Employment  of  counsel  by  one  not  a  party. — One  interested  In  the 
result  of  the  suit,  who  employs  counsel  to  attend  to  it,  is  not  there- 
by made  a  party  of  record,  nor  does  a  published  notice  requiring 
him  to  plead  have  that  effect.     Davis  v.  Higgins,  91  N.  C,  382. 

Return  "served"  or  "executed"  prima  facie  sufficient. — The  re- 
turn by  the  sheriff  of  process  "served,"  is  prima  facie  sufficient,  and 
implies  that  he  has  served  It  88  the  statute  directs  until  the  con- 
trary is  made  to  appear.  If  the  service  is  Insufficient  the  plaintiff 
is  entitled  to  an  alias,  and  it  is  error  to  dismiss  the  action.  Stray- 
horn  v.  Blalock,  92  N.  C,  293;  Isley  v.  Boon,  113  N.  C,  249;  Miller 
v.  Powers,  117  N.  C,  218. 

Where  all  the  legal  parties,  are  made  defendants  In  a  summons 
issued  in  an  action  to  foreclose,  and  the  summons  is  returned  ex- 
ecuted, such  return  carries  with  it  the  presumption  of  service  and 
gives  the  court  jurisdiction  and  authority  to  proceed  to  judgment 
But  this  presumption  may  be  rebutted  and  judgment  set  aside  upon 
evidence  showing  that  in  fact  the  summons  had  not  been  served. 
Chadbourn  v.  Johnston,  119  N.  C,  282. 

What  constitutes  service  of  process  and  whether  upon  a  given 
state  of  facts  service  has  been  duly  made,  is  a  question  for  the 
court.  The  return  of  the  sheriff  is  prima  facie  service,  subject  to 
be  overcome  by  proof  of  the  facts.  Williamson  v.  Cocke,  124  N. 
C,  585. 

Return  by  deputy  sheriff. — Whether  the  return  of  process  by  a 
deputy  sheriff  in  his  own  name  is  sufficient,  quaere.  Brickhouse  v. 
Sutton,  99  N.  C,  103. 

Service  cpn  be  made  by  a  deputy  sheriff  who  is  a  minor.  R.  R.  v. 
Fisher,  109  N.  C,  1. 

Service  of  process  on  Sunday. — The  service  of  any  process  on 
Sunday  is  unlawful.     Devrles  v.  Summit,  86  N.  C,  126. 

Possibly,  service  of  summons  on  Sunday  is  not  invalid.  Every 
act  may  be  lawfully  done  on  Sunday  which  maybe  lawfully  done 
on  any  other  day,  if  there  is  no  statute  forbidding  it.  An  appear- 
ance waives  all  Irregularities  of  service.  White  v.  Morris,  107  N. 
C,  92;  Turner  v.  Douglas,  72  N.  C,  127. 

Summons  how  served. — The  Code,  Section  214,  requires  service  of 
summons  to  be  made  by  reading  the  same  to  the  defendant    He, 
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however,  may  waive  the  reading.    Williamson  v.  Cocke,  124  N.  C, 

586. 

Service  in  jail. — Summons  may  be  served  upon  prisoner  in  jail. 
White,  126  N.  C. 

Service  on  non-resident  witnesses  and  suitors. — Non-resident 
suitors  or  witnesses  are  exempt  from  service  of  civil  process  while 
attending  courts  in  this  state  during  the  time  of  their  coming,  tneir 
stay  and  a  reasonable  time  for  returning.  Cooper  v.  Wyman,  122 
N.  C,  784. 

Such  service,  if  made,  is  not  void  but  voidable,  and  the  remedy 
is  not  a  motion  to  dismiss  the  action,  but  a  motion,  on  a  special  ap- 
pearance, to  set  aside  the  return  of  the  service.  Cooper  v.  Wyman, 
122  N.  C.,  784. 

Amendment  of  return. — Where  a  summons  has  been  properly 
served,  the  return  may  be  amended  to  show  that  the  deputy  officer 
making  the  service  had  been  duly  appointed  by  the  sheriff;  and  the 
defendant  cannot  be  prejudiced  by  such  amendment.  Manning  v. 
Railroad,  122  N.  C,  824. 

Endorsement  of  date  of  receipt. — The  presumption  that  a  sum- 
mons was  issued  on  the  day  it  bears  date  is  not  rebutted  by  the  fact 
that  the  sheriff's  endorsement  of  its  receipt  by  him  is  of  a  later  day. 
Houston  v.  Thornton,  122  N.  C,  366. 

Summons  not  served. — Process  not  served  is  exhausted  on  the 
day  fixed  for  its  return,  and  the  action  in  law  is  then  discontinued, 
unless  an  alias  is  then  ordered.  Webster  v.  Laws,  86  N.  C,  178; 
Fulbright  v.  Tritt,  19  N.  C,  491;  Governor  v.  Welch,  25  N.  C,  249; 
Hanna  v.  Ingram,  53  N.  C,  55;  Btheridge  v.  Woodley,  83  N.  C,  11. 

Service  by  attachment. — When  the  summons  is  served  by  an  at- 
tachment on  property  (of  a  non-resident),  the  lien  so  acquired  is 
prior  to  a  subsequent  levy  by  one  who  has  already  obtained  judg- 
ment   McMillan  v.   Parsons,   52   N.   C,   163. 

But  the  requirements  (in  such  case)  of  Sees.  349  and  356,  post, 
must  be  complied  with.     Deaver  v.  Keith,  61  N.  C,  428. 

Defective  service  by  publication. — A  defective  service  by  publi- 
cation may  be  remedied  by  an  order  for  re-publication.  Price  v. 
Cox,  83  N.  C,  261;  Penniman  v.  Daniel,  90  N.  C,  154;  Bank  v.  Blos- 
som, 92  N.  C,  695;  Penniman  v.  Daniel,  93  N.  C,  335;  Mullen  v.  Canal 
Co.,  112  N.  C,  111.     Bee  Sec.  218,  post. 

Acceptance  of  service. — The  acceptance  of  service  by  a  party  is 
equivalent  to  a  service  of  summons  upon  him.  Johnston  v.  Futrell, 
86  N.  C,  122;  Standi  v.  Gay,  92  N.  C,  455. 

The  time  and  place  of  acceptance  need  not  be  endorsed  on  a  sum- 
mons returnable  to  the  term.     Nicholson  v.  Cox,  83  N.  C,  44. 

Where  a  party  accepts  service  of  summons,  he  is  precluded  from 
afterwards  objecting  to  the  summons  on  the  ground  that  it  was  not 
directed  to  the  proper  officer.    Battle  v.  Baird,  118  N.  C,  855. 

Acceptance  of  service  by  a  married  woman. — A  married  woman 
can  accept  service  of  summons.    Nicholson  v.  Cox,  83  N.  C,  44. 

Acceptance  of  service  by  infant. — An  Infant  cannot  accept  ser- 
vice.   Bass  v.  Bass,  78  N.  C,  374. 

No  service  nor  appearance,  judgment  void. — Decrees  are  abso- 
lutely void  against  heirs,  whether  infants  or  adults,  not  served  in 
some  sufficient  way.    Harrison  v.  Harrison,  106  N.  C,  282. 
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Sec.  2  IS.    Actions  against  executors  and  administrator* 
1876-' 7,  c  241,  s.  6. 

In  addition  to  the  remedy  by  special  proceeding,  as  pro- 
vided by  law,  actions  against  executors,  administrators,  col- 
lectors and  guardians  may  be  brought  originally  to  the  supe- 
rior court  at  term-time ;  and  in  all  such  cases  it  shall  be  com- 
petent to  the  court  in  which  said  actions  shall  be  pending 
to  order  an  account  to  be  taken  by  such  person  or  persons 
as  said  court  may  designate,  and  to  adjudge  the  application 
or  distribution  of  the  fund  ascertained,  or  to  grant  other 
relief,  as  the  nature  of  the  case  may  require. 

Concurrent  jurisdiction.— -The  superior  courts  have  concurrent 
jurisdiction  with  the  probate  court  of  actions  to  compel  an  admin- 
istrator to  account,  and  of  other  actions  of  like  nature.  Hay- 
wood v.  Haywood,  79  N.  C,  42;  Bratton  v.  Davidson,  79  N.  0.,  423; 
Pegram  v.  Armstrong,  82  N.  C,  32$. 

Voluntary  appearance  by  administrator. — Where  a  party  assumed 
the  defence  of  an  action  as  administrator,  the  regularity  of  his  ad- 
mission as  a  party  in  place  of  his  intestate  is  sufficiently  shown 
by  the  record,  though  the  death  of  intestate  was  not  suggested  and 
no  notice  issued  to  the  administrator  to  be  made  a  party.  Alexan- 
der v.  Patton,  90  N.  C,  557. 

Sec.  216.    Notice  of  no  personal  claim.    C.  C.  P.,  s.  SI. 

In  case  of  a  defendant,  against  whom  no  personal  claim 
is  made,  the  plaintiff  may  deliver  to  such  defendant,  with  the 
summons,  a  notice,  subscribed  by  the  plaintiff  or  his  attor- 
ney, setting  forth  the  general  object  of  the  action,  a  brief 
description  of  the  property  affected  by  it,  if  it  affects  real  or 
personal  property,  and  that  no  personal  claim  is  made  against 
such  defendant.  If  a  defendant  on  whom  such  notice  is 
served  unreasonably  defends  the  action,  he  shall  pay  costs 
to  the  plaintiff. 

Sec.  217*    Manner  of  service  of  summons.    C.  V.  P.,s.82. 
1874->5,  a  168,  s.  1.     1889,  c.  89. 

The  summons  shall  be  served  by  delivering  a  copy  there- 
of in  the  following  cases : 

(1)  If  the  action  be  against  a  corporation,  to  the  president 
or  other  head  of  the  corporation,  secretary,  cashier,  treasu- 
rer, director,  managing  or  local  agent  thereof:  Provided,  that 
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any  person  receiving  or  collecting  moneys  within  this  state 
for,  or  on  behalf  of,  any  corporation  of  this  or  any  other  state 
or  government,  shall  be  deemed  a  local  agent  for  the  pur- 
pose of  this  section ;  but  such  service  can  be  made  in  respect 
to  a  foreign  corporation  only  when  it  has  property  within 
this  state,  or  the  calise  of  action  arose  therein,  or  when  the 
plaintiff  resides  in  the  state,  or  when  such  service  can  be 
made  within  the  state  personally  upon  the  president,  treas- 
urer or  secretary  thereof ; 

Service  on  local  agent  of  corporation. — The  summons  in  an  ac- 
tion against  a  foreign  corporation  may  be  served  either  upon  a 
local  or  general  agent.  Jones  v.  Insurance  Co.,  88  N.  C,  499; 
Katsensiein  v.  Railroad  Co.,  78  N.  C,  286. 

As  to  former  law,  see  Cunningham  v.  So.  Express  Co.,  67  N.  C, 
4)6. 

Quaere,  as  to  whether,  under  the  charter  of  the  N.  C.  R.  R.  Co., 
service  upon  one  of  Its  local  agents  would  be  sufficient.  Wagoner 
T.  N.  C.  R.  R.  Co.,  50  N.  C,  367. 

A  local  agent  of  a  foreign  corporation,  upon  whom  process  can 
be  served  so  as  to  bring  the  corporation  into  court,  means  an  agent 
residing  either  permanently  or  temporarily  in  this  state  for  the  pur- 
pose of  his  agency,  and  does  not  include  a  mere  transient  agent 
Moore  v.  Bank,  92  N.  C.,  590. 

Service  on  local  agent  of  receivers*— An  action  against  the  re- 
ceivers of  a  corporation  is,  In  fact,  an  action  against  the  corpora- 
tion. Hence,  service  of  summons  on  a  local  agent  is  service  on  the 
receivers.  Farris  v.  Railroad  Co.,  115  N.  C,  600;  Grady  v.  Railroad, 
U<  N.  C,  952. 

Attorney  not  a  local  agent. — An  attorney  for  a  foreign  corpora- 
tion, who  has  claims  to  collect  for  them  in  this  state,  is  not  a  local 
ftfent  upon  whom  process  can  be  served.  Moore  v.  Bank,  92  N.  C, 
U0. 

8ummons  must  be  against  corporation,  not  its  office  re  or  agents. — 
A  suit  against  a  corporation  (here  a  town)  must  be  brought  in  its 
corporate  name,  and  not  against  its  officers  or  agents.  Young  v.  Barden, 
*0  N.  C,  424. 

Copy  should  be  served  on  corporation. — To  make  service  of  pro- 
cess on  a  corporation,  a  copy  of  the  same  must  be  left  with  the 
officer  of  the  company  to  whom  it  is  delivered  or  read,  as  provided 
by  this  section  for  superior  court,  and  840  (Rule  XV.)  of  The  Code 
for  justices'  Courts.    Aaron  v.  Lumber  Co.,  112  N.  C,  189. 

Applicable  to  criminal  as  well  as  civil  actions. — This  subsection 
is  applicable  to  criminal  as  well  as  civil  actions.  State  v.  Railroad, 
W  N.  C,  584. 

m  Copy  of  summons. — Summons  in  civil  actions  before  a  magistrate 
is  not  required  to  be  executed  by  leaving  a  copv  with  the  defendant 
Kirklaod  v.  Hogan,  65  N.  C,  144. 

Note. — A  copy  need  not  now  be  left  with  any  defendant  save  in 
the  cases  recited  in  this  section. 
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(2)  If  against  a  minor  under  the  age  of  fourteen  years,  to 
such  minor  personally,  and  also  to  his  father,  mother  or 
guardian,  or  if  there  be  none  within  the  state,  then  to  any 
person  having  the  care  and  control  of  such  minor,  or  with 
v/hom  he  shall  reside,  or  in  whose  service  he  shall  be  em- 
ployed ; 

See,  Sec.  387,  post. 

Service  on  guardian. — The  general  guardian  of  Infant  defendants 
is  the  proper  person  upon  whom  service  of  process  against  such  in- 
fant should  be  made.    Chambers  v.  Penland,  78  N.  O.,  53. 

8ervice  on  infant. — The  summons  must  be  served  on  the  infant 
personally  when  he  has  no  general  or  testamentary  guardian,  and 
a  guardian  ad  litem  appointed,  upon  whom  the  summons  will  then 
be  served.  Moore  v.  Gidney,  75  N.  C,  34;  Allen  v.  Shields,  72  N. 
C,  504. 

Where  there  is  no  general  guardian,  the  service  of  summons  on 
the  infant  must  be  personal.  Turner  v.  Douglas,  72  N.  C.,127;  Coffin 
v.  Cook,  106  N.  C,  376. 

Jurisdiction  cannot  be  acquired  over  infant  defendants,  except 
by  service  of  process  upon  them.    Young  v.  Young,  91  N.  C,  359. 

Courts  obtain  jurisdiction  over  infant  defendants  over  fourteen 
years  old  exactly  in  the  same  manner  in  which  they  do  over  adults, 
but  if  the  infant  is  under  fourteen,  besides  serving  them  personally, 
and  leaving  a  copy  with  them,  a  copy  of  the  summons  must  also  be 
delivered  to  the  father,  mother  or  guardian,  or  if  there  is  none  in 
this  state,  then  to  the  person  who  has  the  care  and  control  of  the 
infant,  and  in  the  case  of  non-resident  infants  by  publication,  as 
in  other  cases.  Ward  v.  Lowndes,  96  N.  C,  367.  But  defective  ser- 
vice is  cured  by  Sec.  387,  post    White  v.  Morris,  107  N.  C.f  92. 

The  appointment  of  a  guardian  ad  litem  is  valid,  although  the 
infant  has  not  been  regularly  served  with  process,  but  has  only  ac- 
cepted service  thereof.     Cates  v.  Pickett,  97  N.  C,  21. 

Service  on  guardian  ad  litem. — The  summons  must  be  served  on 
ffwirdian  ad  Menu  Gulley  v.  Macey,  81  N.  C,  356;  Moore  v.  Gidney, 
75  N.  C,  34. 

(3)  If  against  a  person  judicially  declared  to  be  of  unsound 
mind,  or  incapable  of  conducting  his  own  affairs  in  conse- 
quence of  habitual  drunkenness,  and  for  whom  a  committee 
or  guardian  has  been  appointed,  to  such  committee,  and  to 
the  defendant  personally  :  Provided,  that  if  the  superinten- 
dent of  an  insane  asylum,  or  the  acting  superintendent  of 
such  asylum,  shall  inform  the  sheriff  or  other  officer  who  is 
charged  with  the  duty  of  serving  a  summons  or  other  judi- 
cial process,  or  notice,  on  any  insane  person  confined  in  such 
asylum,  that  the  summons,  or  process,  or  notice,  cannot  be 
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served  without  danger  of  injury  to  such  insane  person,  it 
shall  be  sufficient  for  such  officer  to  return  said  summons, 
process,  or  notice  without  actual  service  on  the  insane  per- 
son, but  with  an  endorsement  that  it  was  not  personally 
served  because  of  such  information ;  and  when  an  insane 
person  shall  be  confined  in  a  common  jail,  it  shall  be  suffi- 
cient for  an  officer  charged  with  service  of  a  notice,  sum- 
mons or  other  judicial  process  to  return  the  same  with  the 
endorsement  that  it  was  not  served  because  of  similar  infor- 
mation as  to  the  danger  of  service  on  such  insane  person, 
given  by  the  physician  of  the  county  in  which  said  jail  is 
situated. 

Note. — The  proviso  in  this  subsection  was  added  by  acts  1889, 
c.  89. 

Service  upon  a  lunatic. — Where  the  action  is  against  a  lunatic, 
the  summons  should  be  served  both  upon  the  lunatic  and  also  upon 
his  guardian.  Should  such  guardian  fail  to  defend  the  action,  sem- 
blf,  that  a  guardian  ad  litem  may  be  appointed.  McAden  v.  Hooker, 
73  N.  C,  24. 

Service  on  guardian  of  lunatic. — Ex  Parte  proceedings  to  have  a 
lunatic  declared  sane,  brought  without  service  of  notice  upon  the 
guardian  of  such  lunatic,  are  a  nullity  as  well  as  an  order  made  in 
such  proceedings  removing  the  guardian  without  notice.  Sims  v. 
Sims,  121  N.  C,  297. 

Guardian  of  lunatic — The  appointment  of  a  guardian  for  a  lunatic 
is  valid  until  the  proceedings  and  orders  under  the  inquisition  are 
reversed.    Sims  v.  Sims,  121  N.  C,  297. 

8ec.  218.    Service  by  ptiblication.    C.  C.  IP.,  8.  83.    1885,  c. 
380.    1889,  c.  108  ami  263.    1891,  c.  120.  1895,  c.  334. 

Where  the  person  on  whom  the  service  of  the  summons 
is  to  be  made,  cannot,  after  due  diligence,  be  found  within 
the  state,  and  that  fact  appears  by  affidavit  to  the  satisfac- 
tion of  the  court  or  to  a  judge  thereof,  and  it  in  like  man- 
ner appears  that  a  cause  of  action  exists  against  the  defend- 
ant in  respect  to  whom  service  is  to  be  made,  or  that  he  is  a 
proper  party  to  an  action  relating  to  real  property  in  this 
state,  such  court  or  judge  may  grant  an  order  that  the  ser- 
vice be  made  by  publication  of  a  notice  in  either  of  the  fol- 
lowing cases : 

(1)  Where  the  defendant  is  a  foreign  corporation,  and  has 
property  within  the  state,  or  the  cause  of  action  arose  therein  ; 
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Affidavit. — Everything  necessary  to  dispense  with  personal  ser- 
vice of  the  summons  must  appear  by  affidavit  Wheeler  v.  Cobb, 
75  N.  C,  21;  Faulk  v.  Smith,  84  N.  C.,  501. 

It  seems,  that  the  affidavit  to  obtain  an  order  for  the  publication 
of  a  summons,  may  be  made  after  the  order,  provided  the  order  re- 
mains in  abeyance  until  the  affidavit  is  filed.  Bank  v.  Blossom,  92 
N.  C,  695. 

Affidavit  by  agent. — The  affidavit  can  be  made  by  an  agent  or  at- 
torney.   Weaver  v.  Roberts,  84  N.  C,  493. 

Amendment  of  affidavit. — The  court  can  permit  an  amendment  of 
the  printer's  affidavit,  to  show  when  the  publication  began.  Weaver 
v.  Roberts,  84  N.  C,  493. 

Where  the  affidavit  for  publication  of  summons  is  defective, 
judge  should  permit  amendment  and  grant  an  alias  order  of  pub- 
lication instead  of  dismissing  the  action.  Mullen  v.  Canal  Co.,  112 
N.  C,  109;  Branch  v.  Frank,  81  N.  C,  180. 

A  defective  service  by  publication  can  be  remedied  by  an  order 
for  re-publication.     Price  v.  Cox,  83  N.  O.,  261. 

(2)  Where  the  defendant,  being  a  resident  of  this  state, 
has  departed  therefrom,  with  intent  to  defraud  his  creditor^ 
or  to  avoid  the  service  of  a  summons,  or  keeps  himself  con- 
cealed therein  [with  a  like  intent]; 

Note. — The  words  in  brackets  were  struck  out  by  ch.  334,  Laws 
1895. 

Amendatory  act  valid. — It  is  within  the  power  of  the  legislature 
to  prescribe  that  service  of  process  on  parties  residing  in  the  state 
may  be  had  by  publication  when  such  parties  cannot,  after  due  dili- 
gence, be  found,  not  only  in  cases  where  they  have  left  the  state 
or  have  concealed  themselves  therein,  with  intent  to  defraud  credi- 
tors, or  avoid  service  of  summons,  but  also  when  such  intent  cannot 
be  shown.     Bernhardt  v.  Brown,  118  N.  C,  701. 

(3)  Where  he  is  not  a  resident  of  this  state,  but  has  prop- 
erty therein,  and  the  court  has  jurisdiction  of  the  subject  of 
the  action ; 

Insufficient  affidavits. — An  affidavit  which  states  that  the  defend- 
ant is  a  "non-resident  of  this  state,"  but  does  not  state  that  he  "has 
property  within  the  same,"  is  not  sufficient  to  justify  a  service  by 
publication.  Spiers  v.  Halstead,  71  N.  C,  209;  Windley  v.  Bradway, 
77  N.  C,  333. 

The  requirements  of  the  statute  must  be  strictly  complied  with, 
and  an  affidavit  is  fatally  defective  which  does  not  state  that  the 
person  on  whom  the  summons  is  to  be  served  cannot,  after  due  dili- 
gence, be  found  in  the  state.    Wheeler  v.  Cobb,  75  N.  C  21. 

Requisites  of  affidavit. — It  is  essential  to  the  validity  of  service 
of  summons  by  publication  that  the  affidavit  upon  which  the  order 
is  to  be  based  should  set  forth  the  facts  upon  which  the  alleged 
cause  of  action  is  founded,  as  well  as  those  which  disclose  the  nec- 
essity that  the  non-resident    defendant    should  be  made    a  party, 
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with  sufficient  particularity  to  enable  the  court  to  see  and  deter- 
mine that  there  Is  a  sufficient  cause  of  action  and  that  the  defend- 
ant is  a  necessary  party.    Bacon  v.  Johnson,  110  N.  C,  114. 

When  the  purpose  Is  to  allege  a  cause  of  action  against  a  non- 
resident. It  is  necessary  to  set  forth  In  the  affidavit  that  he  has 
property  in  the  state.  Bacon  v.  Johnson,  110  N.  C,  114.  And  also 
how  the  Indebtedness  arose.     Sheldon  v.  Kivett,  110  N.  C,  408. 

Service  upon  partners  by  publication. — Service  of  summons  by 
publication  upon  two  co-partners,  who  are  non-residents,  will  not  sus- 
tain a  judgment  against  a  third  partner  who  is  a  resident  of  the 
state,    Pender  v.  Griffin,  72  N.  C,  270. 

Chose  in  action  is  "property." — A  chose  in  action  is  property,  and 
embraced  in  the  terms  of  this  section,  providing  for  service  by 
publication,  "when  the  defendant  is  not  a  resident  of  this  state, 
bnt  has  property  therein,"  etc.  Winfree  v.  Bagley,  102  N.  C,  515; 
Boyd  v.  Ins.  Co.,  Ill  N.  C,  372. 

(4)  Where  the  subject  of  the  action  is  real  or  personal 
property  in  this  state,  and  the  defendant  has,  or  claims,  a 
lien  or  interest,  actual  or  contingent,  therein,  or  the  relief 
demanded  consists  wholly  or  partly  in  excluding  the  defend- 
ant from  any  lien  or  interest  therein  ; 

Proper  party  to  action  affecting  realty. — Service  by  publication 
is  only  authorized  when  it  appears  that  a  cause  of  action  exists 
against  such  defendant,  or  that  he  is  a  proper  party  to  an  action  re- 
lating to  real  property  in  this  state.  Claflin  v.  Harrison,  108  N.  C, 
167;  Bernhardt  v.  Brown,  118  N.  C,  700. 

Mechanic's  lien. — A  proceeding  to  enforce  a  mechanic's  lien  be- 
ing In  rem,  the  service  of  summons  by  publication  is  authorized  by 
Section  218  (4)  of  The  Code,  if  defendant  cannot,  after  due  dili- 
gence, be  found  in  the  state,  whether  he  is  a  non-resident  or  a  resi- 
dent   Bernhardt  v.  Brown,  118  N.  C,  700. 

In  an  action  to  enforce  a  mechanic's  Hen,  and  in  all  other  pro- 
ceedings in  rem,  it  is  not  necessary,  as  in  proceedings  quasi  in  rem, 
to  require  jurisdiction  by  actual  seizure  or  attachment  of  property, 
the  mere  bringing  of  the  suit  in  which  the  claim  is  sought  to  be 
enforced  being  equivalent  to  seizure.  Bernhardt  v.  Brown,  118  N. 
C,  700. 

(5)  Where  the  action  is  for  divorce,  and  in  all  cases  where 
publication  is  made,  the  complaint  must  be  filed  before  the 
expiration  of  the  time  of  publication  ordered ; 

Divorce. — In  divorce,  if  it  appear  by  affidavit  that  the  defendant 
is  a  non-resident,  the  summons  can  be  served  by  publication. 
King  v.  King,  84  N.  C,  32. 

(6)  Where  the  stockholders  of  any  corporation  are  deemed 
to  be  necessary  parties  to  an  action,  and  their  names  or  resi- 
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dence  are  unknown ;  or  where  the  names  or  residence  of 
parties  interested  in  real  estate  the  subject  of  an  action  are 
unknown,  the  court  having  jurisdiction  may,  upon  affidavit, 
that,  after  due  diligence,  the  names  and  residence  of  such 
parties  cannot  be  ascertained,  authorize  service  by  publica- 
tion in  one  or  more  newspapers,  at  the  court's  discretion,  of 
any  summons,  notice,  or  order  deemed  necessary  in  the  prem- 
ises, with  a  brief  recital  of  the  subject-matter  of  the  suit, 
and  such  publication  shall  be  deemed  sufficient  summons  or 
notice  to  all  parties  warned  in  such  publication,  or  interested 
in  the  subject-matter,  whether  residing  in  this  state  or  so 
named  or  not :  Provided,  that  the  name  of  at  least  one  of  the 
parties  to  the  action  and  interested  in  the  subject-matter 
thereof  shall  be  known  and  he  be  a  resident  of  the  state. 
Ch.  380y  acts  1885. 

(7)  Whenever  a  summons,  notice,  order  to  show  cause, 
order  or  other  process  has  been  duly  issued  to  or  against  an 
insurance  company  or  other  corporation  created  by  or  organ- 
ized under  the  laws  of  this  state,  and  no  officer  or  agent 
thereof,  upon  whom  the  service  of  the  same  can  be  lawfully 
made,  can,  after  due  diligence,  be  found  within  the  state, 
and  such  facts  are  made  to  appear  by  affidavit  to  the  satis- 
faction of  the  superior  court  clerk  of  that  county  in  which 
such  summons,  notice,  order  to  show  cause,  order,  or  other 
process  was  issued,  such  clerk  shall  grant  an  order  that  the 
service  of  such  summons,  notice,  order  to  show  cause,  order 
or  other  process  may  be  made  by  publishing  the  same,  once 
a  week  for  four  weeks  in  a  newspaper  published  in  said 
county,  or  if  there  be  none  in  said  county,  then  in  a  news- 
paper published  in  the  county  nearest  thereto  in  which  a 
,  newspaper  is  published.  This  sub-section  shall  apply  also 
to  summons,  orders  to  show  cause,  orders  and  notices  issued 
by  any  board  of  aldermen,  board  of  town  or  county  commis- 
sioners or  by  ^individuals.     Ch.  108  and  863,  ads  1889. 

Prior  to  Ch.  108,  Laws  1889.— Prior  to  the  Act  of  1889,  (Ch.  108,) 
there  was  no  provision  for  service    upon    a  domestic    corporation 
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whose  officers  and  agents  could  not  be  found  in  the  state,  (except 
in  the  instances  mentioned  in  Section  218  (2)  and  218  (4)  of  The 
Code,)  and  hence  a  judgment  against  such  corporation  on  substi- 
tuted service  of  summons  is  void.  Bernhardt  v.  Brown,  118  N.  C, 
701. 

Since  Ch.  108,  Laws  1889.— The  Act  of  1889,  Ch.  108,  authorizing 
service  of  summons  by  publication  against  a  domestic  corporation 
whose  officers  cannot,  after  due  diligence,  be  found  in  the  state, 
omitted  to  amend  the  attachment  law,  (Section  349  of  The  Code,) 
so  as  to  authorize  an  attachment  of  defendant's  property  in  such 
case,  and  hence,  no  attachment  being  authorized  by  law,  the  at- 
tempted service  of  a  domestic  corporation  by  publication  of  sum- 
mons and  warrant  in  attachment  proceedings  was  insufficient  for 
any  purpose.     Bernhardt  v.  Brown,  118  N.  C,  701. 

(8)  When  the  place  of  residence  is  known  and  the  same  is 
made  to  appear  by  affidavit,  in  lieu  of  publication  in  a  news- 
paper it  will  be  sufficient  to  mail  a  copy  of  the  summons, 
notice,  or  other  process,  accompanied  by  a  statement  as  to 
the  nature  of  the  action  or  proceeding,  to  the  sheriff  or  other 
process  officer  of  the  county  and  state  where  the  defendant 
resides,  who  shall  serve  same  according  to  its  tenor. 

There  shall  be  attached  to  said  summons  or  notice  a  form 

substantially  as  follows : 

State  of  

County  of  

I ,  clerk  of  the court  of county  in  the 

State  of ,  which  court  is  a  court  of  record  having  a  seal, 

which  is  hereto  attached,  do  certify  that to  me  well  known 

as  the  sheriff  of  said  county  of ,  who  being  by  me  duly 

sworn,  says  that  as  such  sheriff  he  has  full  power  to  serve  any  and 

all  legal  processes  issuing  from  the  courts  of  said  state,  and  that  on 

the 189 . . ,  he  served  the  accompanying  summons  hereto 

attached  by  reading  and  delivering  a  copy  of  same  to the 

defendant  therein  named. 

sheriff, 

county, 

State  of  

Sworn  to  and  subscribed  before  me  this day  of 189.. 

,  clerk court, 

(L.  S.)  County  of 

State  of 

This  shall  be  deemed  a  service  as  complete  as  if  made  by 
a  sheriff  or  other  process  officer  of  this  state :  Provided,  that 
in  case  service  cannot  be  made  as  herein  specified,  the  party 
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desirous  of  obtaining  such  service  may  have  the  right  to 
make  the  same  by  publication  as  now  provided  by  law. 
Ch.  120,  acts  1891. 

Mailing  process  optional. — The  method  of  mailing  process  to  the 
sheriff  of  the  county  and  state  where  a  non-resident  defendant 
resides,  to  be  served  upon  him  (as  provided  by  Chapter  120,  Acts 
of  1891)  is  optional  and  not  exclusive  of  service  by  publication  in 
cases  in  which  this  last  is  proper.  Mullen  v.  Canal  Company,  114 
N.  C,  8;  S.  C,  115  N.  C,  16. 

Must  be  based  on  attachment  of  property. — Where  an  action  is 
for  the  recovery  of  a  debt  and  there  is  no  attachment  of  the  prop- 
erty to  confer  jurisdiction  there  can  be  no  service  by  publication 
of  the  summons  and,  hence,  actual  service  in  another  state  "in  lien 
of  publication"  would  be  invalid.  Long  v.  Insurance  Co.,  114  N.  C, 
466. 

A  service  by  publication  on  a  non-resident  in  an  action  not  in  rem, 
but  acting  upon  property  quasi  in  rem  is  invalid  without  attachment 
Graham  v.  O'Bryan,  120  N.  C,  464. 

Restricted  to  proceedings  in  rem. — Service  of  process  mailed  can 
only  be  made  in  those  cases  where  publication  could  be  made,  to- 
wit,  in  actions  which  are  virtually  proceedings  in  rem,  or  quasi  in 
rem,  and  in  which  the  jurisdiction  as  to  non-residents  only  author- 
izes a  judgment  acting  upon  the  property.  Long  v.  Insurance  Co., 
114  N.  C,  466. 

Three  modes  of  due  service  of  process. — There  are  three  modes 
for  the  "due  service  of  process" — (1)  By  actual  service  (or  in  lieu 
thereof,  acceptance  or  waiver  by  appearance);  (2)  By  publication, 
in  cases  where  it  is  authorized  by  law,  in  proceedings  in  rem,  in 
which  cases  the  court  already  has  jurisdiction  of  the  res,  as  to  en- 
force some  lien  on  or  a  partition  of  property  in  Its  control;  (3)  By 
publication  of  the  summons,  in  cases  authorized  by  law,  in  proceed- 
ings quasi  in  rem  in  which  cases  the  court  acquires  jurisdiction  by  at- 
taching property  of  a  non-resident,  absconding  debtor,  &c.  A  judg- 
ment obtained  under  process  served  by  the  two  last  named  methods 
has  no  personal  efficiency,  but  acts  only  on  the  property.  Bern- 
hardt v.  Brown,  118  N.  C.,  700. 

Sec.  219.    Manner  of  publication.    C.  C.  JP.9  s.  84.    1876-'" f 
c.  241,  8.  3. 

The  order  must  direct  the  publication  in  any  one  or  two 
newspapers,  to  be  designated  as  most  likely  to  give  notice 
to  the  person  to  be  served,  and  for  such  length  of  time  as 
may  be  deemed  reasonable,  not  less  than  once  a  week  for 
six  weeks,  of  a  notice,  giving  the  title  of  the  action,  the  pur- 
pose of  the  same,  and  requiring  the  defendant  to  appear  and 
answer  or  demur  to  the  complaint  at  a  time  and  place  there- 
in mentioned  ;  and  no  publication  of  the  summons,  nor  mail- 
ing of  the  summons  and  complaint  shall  be  deemed  necessary. 
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Length  of  time. — The  publication  of  the  summons  for  four  weeks 
is  insufficient.  Burwell  v.  Lafferty,  76  N.  C,  383.  Publication  from 
3rd  to  3l8t  sufficient  when  against  a  domestic  corporation  whose 
officers  can  not  be  found.  Ch.  108,  acts  1889,  sec.  218(7)  supra. 
Guilford  v.  Georgia,  109  N.  C,  310. 

Defective  publication. — Semble,  that  a  defective  service  by  publi- 
cation may  be  remedied  by  an  order*  for  republication.  Price  v. 
Cox,  83  N.  C.  261. 

Sufficient  publication. — It  is  sufficient  if  the  publication  contains 
the  substantial  elements  of  the  summons,  and  the  fact  that  it  is 
not  a  literal  copy  will  not  render  the  service  void.  Guilford  County 
v.  The  Georgia  Company,  109  N.  C,  310. 

Statute  strictly  complied  with. — Service  of  process  by  publication 
must  be  made  in  strict  compliance  with  the  statutory  requirements, 
but  a  mere  irregularity  will  not  affect  the  validity  of  a  judgment 
obtained  on  such  process,  though  sufficient  ground  for  an  applica- 
tion to  set  the  judgment  aside.     Spllman  v.  Williams,  91  N.  C,  483. 

Publication  re-ordered. — Where  publication  is  ordered, but,  by  an 
OTersight  in  the  clerk,  it  is  not  made  and  the  defendant  moves  to 
dismiss  the  action  on  the  ground  that  there  is  a  discontinuance,  the 
judge  has  the  power  to  allow  the  publication  to  be  made,  returnable 
to  a  future  term  of  the  court.     Penniman  v.  Daniel,  93  N.  C,  332. 

Sec.  220.    I>efend€int  allowed   to  defend   before  and  after 
judgment.     C.  C.  P.,  s.  85. 

The  defendant  against  whom  publication  is  ordered,  or  his 
representatives,  on  application  and  sufficient  cause  shown  at 
any  time  before  judgment,  must  be  allowed  to  defend  the 
action ;  and,  except  in  an  action  for  divorce,  the  defendant 
against  whom  publication  is  ordered,  or  his  representatives, 
may  in  like  manner,  upon  good  cause  shown,  be  allowed  to 
defend  after  judgment,  or  at  any  time  within  one  year  after 
notice  thereof,  and  within  five  years  after  its  rendition,  on 
such  terms  as  may  be  just ;  and,  if  the  defence  be  success- 
fal,  and  the  judgment  or  any  part  thereof  shall  have  been 
collected  or  otherwise  enforced,  such  restitution  may  there- 
upon be  compelled  as  the  court  may  direct;  but  title  to 
property  sold  under  such  judgment  to  a  purchaser  in  good 
feith  shall  not  be  thereby  affected. 

Court  should  find  the  facta. — Upon  an  application  for  leave  to 
defend  under  this  section,  the  judge  of  the  superior  court  must 
And  the  facts  upon  which  the  application  is  based,  in  order  that  the 
judgment  as  to  the  sufficiency  of  the  cause  shown  may  be  reviewed. 
Utley  v.  Peters,  72  N.  C,  525;  Bacon  v.  Johnson,  110  N.  C,  114. 

Meaning  of  "defend." — The  petitioner,  in  cases  above  specified, 
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may  have  the  case  re-opened  not  only  when  his  defence  would  de- 
feat the  action  but  when  it  would  merely  modify  or  prevent  the 
judgment  actually  rendered.    Rhodes  v.  Rhodes,  125  N.  C. 

Sec.  221.    Actions  for  foreclosure  of  mortgage.     C.  C.  P.fs. 
86. 

In  actions  for  the  foreclosure  of  mortgages  on  real  estate, 
if  any  party  having  any  interest  in,  or  lien  upon,  such  mort- 
gaged premises  is  unknown  to  the  plaintiff,  and  the  residence 
of  such  party  cannot,  with  reasonable  diligence,  be  ascer- 
tained by  him,  and  such  fact  shall  be  made  to  appear  by 
affidavit  to  the  court,  such  court  may  grant  an  order  that  a 
notice  be  served  on  such  unknown  party  by  publishing  for 
six  weeks,  once  in  each  week  successively,  in  a  newspaper 
printed  in  the  county  where  the  premises  lie,  if  there  be  any; 
if  not,  then  in  some  newspaper  published  in  Raleigh,  which 
publication  shall  be  equivalent  to  a  personal  service  on  such 
unknown  party. 

Married  woman  necessary  party. — A  married  voinan  who  joins 
Lor  husband  in  executing  a  mortgage,  is  a  necessary  party  in  pro- 
ceedings to  foreclose.  Nimrock  v.  Scanlln,  87  N.  C,  119;  VanStory 
y.  Thornton,  114  N.  C,  376. 

Widow  and  heirs  at  law. — The  widow  and  heirs  at  law  of  a  mort- 
gagor and  his  devisees  also  are  necessary  parties  in  an  action  to 
foreclose.     Chad  bourn  v.  Johnston,  119  N.  C,  282. 

Sec.  222.    Joint  and  several  debtors ;  partners.    C.  C.  .P.,  s. 

87. 

Where  the  action  is  against  two  or  more  defendants,  and 
the  summons  is  served  on  one  or  more  of  them,  but  not  on 
all  of  them,  the  plaintiff  may  proceed  as  follows : 

(1)  If  the  action  be  against  defendants  jointly  indebted 
upon  contract,  he  may  proceed  against  the  defendants  served, 
unless  the  court  otherwise  direct,  and  if  he  recover  judg- 
ment it  may  be  entered  against  all  the  defendants  thus 
jointly  indebted,  so  far  only  as  that  it  may  be  enforced  against 
the  joint  property  of  all  and  the  separate  property  of  the 
defendants  served,  and,  if  they  are  subject  to  arrest,  against 
the  persons  of  the  defendants  served  ;  or, 

When  motion  In  cause  proper. — It  is  only  when  the  liability  is 
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joint  and  not  several  that  the  omitted  parties  can  be  brought  in 
by  notice  of  a  motion.  When  the  liability  is  joint  and  several  a 
new  action  must  be  brought  against  omitted  partner.  Davis  v. 
Sanderlin,  119  N.  C.,  84;  Rufty  v.  Claywell,  93  N.  C,  306. 

(2)  If  the  action  be  against  defendants  severally  liable, 
he  may  proceed  against  the  defendants  served  in  the  same 
manner  as  if  they  were  the  only  defendants ; 

(3)  If  all  the  defendants  have  been  served,  judgment  may 
be  taken  against  any  or  either  of  them  severally,  when  the 
plaintiff  would  be  entitled  to  judgment  against  such  defend- 
ant or  defendants  if  the  action  had  been  against  them  or 
any  of  them  alone ; 

(4)  If  the  name  of  one  or  more  partners  shall,  for  any 
cause,  have  been  omitted  in  any  action  in  which  judgment 
shall  have  passed  against  the  defendants  named  in  the  sum- 
mons, and  such  omission  shall  not  have  been  pleaded  in 
such  action,  the  plaintiff,  in  case  the  judgment  therein  shall 
remain  unsatisfied,  may  by  action  recover  of  such  partner 
separately,  upon  proving  his  joint  liability,  notwithstanding 
he  may  not  have  been  named  in  the  original  action ;  but 
the  plaintiff  shall  have  satisfaction  of  only  one  judgment 
rendered  for  the  same  cause  of  action. 

Service  on  some  of  the  defendants. — Where  the  action  is  against 
two  or  more  partners,  and  the  summons  is  served  on  one  or  more, 
the  plaintiff  may  proceed  as  above  directed.  Mervin  v.  Ballard, 
65  N.  C,  168;  Navassa  Guano  Co.  v.  Willard,  73  N.  G,  521. 

to,  also,  Sees.  185, 186, 187,  and  notes,  ante. 

See.  223.    Parties  not  summoned  in  action,  on  joint  contract, 
may  be  summoned  after  judgment,    C.  C.  JP.9  88.  87  9  318* 

When  a  judgment  shall  be  recovered  against  one  or  more 
of  several  persons  jointly  indebted  upon  a  contract  by  pro- 
ceeding, as  provided  in  the  preceding  section,  those  who  were 
not  originally  summoned  to  answer  the  complaint  may  be 
summoned  to  show  cause  why  they  should  not  be  bound  by 
the  judgment,  in  the  same  manner  as  if  they  had  been  origi- 
nally summoned. 

Waiver  of  presumption  of  payment. — A  judgment  obtained 
against  one  Joint  obligor  on  a  bond  executed  before  1868,  does  not 
waive  the  presumption  of  paynfent  as  to  the  other  obligor.    Lane  v. 
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Richardson,  79  N.  C,  159,  and  neither  his  simple  admission  nor 
judgment  by  default  against  his  co-obligor  would  have  that  effect 
Rogers  v.  Clement,  98  N.  C,  180. 

The  admission  of  the  principal  would  remove  the  presumption 
as  to  the  surety.     Cartwright  v.  Kerman,  102  N.  C,  1. 

Statute  of  limitations. — Where  a  judgment  is  obtained  against 
a  firm  upon  a  bill  of  exchange,  but  a  secret  partner  in  the  firm 
is  not  joined  as  defendant,  and  the  plaintiff,  more  than  three  yean 
after  the  cause  of  action  accrued,  discovers  that  there  was  a  secret 
partner,  action  against  such  secret  partner  is  barred  by  the  statute 
of  limitations.     Navassa  Guano  Co.  v.  Willard,  73  N.  C,  521. 

Where  a  judgment  was  obtained  against  two  members  of  a  firm, 
and  more  than  three  years  after  the  cause  of  action  accrued,  but 
within  three  years  after  obtaining  such  judgment,  the  creditor 
issued  a  notice,  under  this  section  of  The  Code,  to  another  member 
of  the  firm  who  was  not  served  in  the  action  in  which  the  judg- 
ment was  obtained,  to  show  cause  why  he  should  not  be  bound  by 
the  judgment,  to  which  the  statute  of  limitation  was  pleaded,  such 
notice  is  the  begining  of  a  new  suit,  and  the  action  is  open  to  every 
defence  which  could  have  been  set  up,  if  there  had  been  no  previous 
recovery  against  the  other  partners,  and  is  barred  by  the  statute. 
Rufty  v.  Claywell,  93  N.  C,  306;  Koonce  v.  Pelletier,  115  N.  C,  233. 

Notice  from  referee. — A  notice  issued  by  a  referee  appointed  to 
state  an  administrator's  account,  and  served  upon  a  surety  on  the 
administrator's  bond  to  appear  before  him,  no  order  having  been 
made  to  make  such  surety  a  party,  was  not  legal  process  effective 
to  bring  him  Into  court,  or  to  arrest  the  running  of  the  statute  of 
limitations.    Koonce  v.  Pelletier,  115  N.  C,  234. 

Proceedings  by  Judgment  creditor  against  the  heirs  and  devisees. 
Where  there  is  unreasonable  delay  in  settling  an  estate,  a  judgment 
creditor  can  enforce  his  lien  by  a  direct  proceeding  against  the 
heirs  or  devisees,  after  three  years  from  letters  granted,  to  which 
the  personal  representative  must  be  made  a  party.  Mauney  v. 
Holmes,  87  N.  C,  428. 

See.  224.    Party  summoned  tnay  answer  or  defend*    C.  €• 

Any  party  so  summoned  may  answer  within  the  time  speci- 
fied, denying  the  judgment  or  setting  up  any  defence  thereto 
which  may  have  arisen  subsequently  to  such  judgment,  and 
may  make  any  defence  which  he  might  have  made  to  the 
action  if  the  summons  had  been  served  on  him  at  the  time 
when  the  same  was  originally  commenced  and  such  defence 
had  been  then  interposed  to  such  action. 

See  notes  under  preceding  section. 

See.  225.    Subsequent  pleadings  and  proceedings  same  as  in 
action.    C.  C.  P.,  s.  323. 

The  party  issuing  the  summons  may  demur  or  reply  to 
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the  answer,  and  the  party  summoned  may  demur  to  the  reply; 
and  the  issues  may  be  tried  and  judgment  may  be  given  in 
the  same  manner  as  in  an  action,  and  enforced  by  execution, 
if  necessary. 

Sec  226.  Answer  and  reply  to  be  verified  as  in  action.    C.  C. 
P.,  s.  324. 

The  answer  and  reply  shall  be  verified  in  the  like  cases 
and  manner  and  be  subject  to  the  same  rules  as  the  answer 
and  reply  in  an  action. 

Sec.  227.     When  service  complete.    C.  C.  JP.9  8.  88. 

In  the  cases  in  which  service  by  publication  is  allowed, 
the  summons  shall  be  deemed  served  at  the  expiration  of 
the  time  prescribed  by  the  order  of  publication,  and  the 
party  shall  then  be  in  court. 

Re-order  of  Publication. — Where  a  publication  of  a  summons  was 
only  made  for  five  weeks,  the  court  has  power  to  retain  the  action 
and  order  a  sufficient  publication.  Bank  v.  Blossom,  92  N.  C,  695; 
Penniman  v.  Daniel,  93  N.  C,  332. 

Sec  228.    Proof  of  service.    C.  C.  P.,  *.*^REME  CT  LIBRARY 

Proof  of  the  service  of  the  summons  or  notice  must  be  : 
(1)  By  the  certificate  of  the  sheriff  or  other  proper  officer ; 

Personal  service. — Personal  service  of  summons  or  a  written  ad- 
mission of  such  service  is  necessary  to  constitute  a  case  in  court. 
A  copy  left  with  defendant's  wife  is  not  service,  nor  will  proof  of 
its  subsequent  delivery  to  him  make  it  sufficient  Bank  v.  Wilson, 
80  N.  C,  200. 

Service  of  notice. — Proof  of  service  of  notice  must  he  made  as 
provided  in  this  section.  Service  hy  mail  is  not  recognized.  Allen 
t.  Strickland,  100  N.  C,  225. 

Knowledge  is  not  service. — Where  defendants  knew  of  but  took 
no  benefit  of  a  sale  under  under  a  judgment  obtained  without  service 
of  process  upon  them,  such  knowledge  cannot  have  the  effect  of  a 
service  upon  them,  although  they  recited  the  proceedings  in  some 
subsequent  action.     Harrison  v.  Harrison,  106  N.  C,  282. 

Amendment  of  return. — A  sheriff  may  amend  his  return  of  pro- 
cess so  as  to  make  it  speak  correctly,  even  after  suit  brought  for  the 
penalty  imposed  for  a  false  return,  and  such  amendment  defeats  the 
plaintiff's  right  to  recover  such  penalty.  Stealman  v.  Greenwood, 
113  N.  C,  355;  Finley  v.  Hayes,  81  N.  C,  368;  Hassell  v.  Latham, 
52  N.  C,  465;  Patton  v.  Marr,  44  N.  C,  377;  Peebles  v.  Newsome, 
74  N.  C,  473;  Swain  v.  Burden,  124  N.  C,  16. 

See  notes  under  Sees.  216  and  217,  ante. 
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(2)  In  case  of  publication,  the  affidavit  of  the  printer,  or 
of  his  foreman  or  principal  clerk,  showing  the  same ; 

Service  by  publication. — Where  the  summons  Is  served  by  publi- 
cation, an  adjudication  that  the  summons  has  been  served  is  neces- 
sary before  a  valid  judgment  can  be  rendered.  Hyman  v.  Jarnigan, 
65  N.  C,  96. 

When  it  appears  from  the  record  that,  upon  affidavit,  the  plaintiff 
obtained  an  order  for  service  by  publication  of  summons  on  a  non- 
resident defendant,  and  that  there  was  affidavit  of  the  publisher  of 
a  newspaper  that  publication  was  made,  this  court  will  not  presume 
any  defect  in  the  service  in  the  absence  of  assignments  specifying 
the  particular  defects  here  insisted  on.    Lyle  v.  Siler,  103  N.  C,  261. 

(3)  The  written  admission  of  the  defendant. 

Acceptance  of  service. — A  married  woman  can  accept  service. 
The  time  and  place  of  acceptance  need  not  be  endorsed  on  a 
summons  returnable  to  term.     Nicholson  v.  Cox,  83  N.  C,  44. 

Where  the  record  shows  that  service  was  accepted,  the  judgment 
rendered  cannot  be  collaterally  attacked  by  evidence  that  the  ac- 
ceptance of  service  was  made  by  one  who  had  no  authority.  Ed- 
wards v.  Moore,  99  N.  C,  1;  Stancill  v.  Gay,  92  N.  C,  455. 

Where  a  summons  issuing  from  the  superior  court  of  one  county 
is  served  by  an  officer  of  such  county  on  the  defendant  in  another 
county,  the  defendant  at  the  time  stating  to  the  officer  that  he  would 
accept  service,  and  to  mark  the  summons  served,  which  the  officer 
did,  such  service  was  Irregular,  and  a  judgment  rendered  thereon 
will  be  set  aside.    Godwin  v.  Monds,  106  N.  C,  448. 

Acceptance  of  service  by  attorney. — An  attorney  cannot,  under 
his  general  authority,  accept  service  for  his  client  of  the  original 
process  by  which  the  action  is  begun.     Starr  v.  Hall,  87  N.  C,  381. 

Admission  of  service. — The  admission  must  be  in  writing,  verified 
and  identified,  so  as  to  satisfy  the  court  that  it  is  signed  by  the  de- 
fendant or  with  his  assent.     Middleton  y.  Duffy,  73  N.  C,  72. 

Sec.  229.    Jurisdiction,  appearance,  notice  of  lis  pendens. 
C.  C.  i\,  8.  90. 

From  the  time  of  the  service  of  the  summons  in  a  civil 
action,  or  the  allowance  of  a  provisional  remedy,  the  court 
is  deemed  to  have  acquired  jurisdiction,  and  to  have  control 
of  all  subsequent  proceedings.  A  voluntary  appearance  of 
a  defendant  is  equivalent  to  personal  service  of  the  summons 
upon  him.  In  an  action  affecting  the  title  to  real  property, 
the  plaintiff,  at  the  time  of  filing  the  complaint,  or  at  any 
time  afterwards,  or  whenever  a  warrant  of  attachment  shall 
be  issued,  or  at  any  time  afterwards,  the  plaintiff,  or  a  defend- 
ant when  he  sets  up  an  affirmative  cause  of  action  in  his 
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answer  and  demands  substantive  relief,  at  the  time  of  filing 
his  answer,  or  at  any  time  afterwards,  if  the  same  be  intended 
to  affect  real  estate,  may  file  with  the  clerk  of  each  county 
in  which  the  property  is  situated  -a  notice  of  the  pendency 
of  the  action,  containing  the  names  of  the  parties,  the  object 
of  the  action,  and  the  description  of  the  property  in  that 
county  affected  thereby  ;  and  if  the  action  be  for  the  fore- 
closure of  a  mortgage,  such  notice  must  be  filed  twenty  days 
before  judgment,  and  must  contain  the  date  of  the  mortgage, 
the  parties  thereto,  and  the  time  and  place  of  registering 
the  same.  From  the  time  of  filing  only,  shall  the  pendency 
of  the  action  be  constructive  notice  to  a  purchaser  or  encum- 
brancer of  the  property  affected  thereby ;  and  every  person 
whose  conveyance  or  encumbrance  is  subsequently  executed 
or  subsequently  registered  shall  be  deemed  a  subsequent  pur- 
chaser or  encumbrancer,  and  shall  be  bound  by  all  proceed- 
ings taken  after  the  filing  of  such  notice,  to  the  same  extent 
as  if  he  were  made  a  party  to  the  action.  For  the  purposes 
of  this  section  an  action  shall  be  deemed  to  be  pending  from 
the  time  of  filing  such  notice :  Provided,  that  such  notice 
shall  be  of  no  avail  unless  it  shall  be  followed  by  the  first 
publication  of  notice  of  the  summons,  or  by  an  order  there- 
for, or  by  the  personal  service  on  the  defendant  within  sixty 
days  after  such  filing.  And  the  court  in  which  the  said 
action  was  commenced  may,  in  its  discretion,  at  any  time 
after  the  action  shall  be  settled,  discontinued  or  abated,  on 
application  of  any  person  aggrieved,  and  on  good  cause 
shown,  and  on  such  notice  as  shall  be  directed  or  approved 
by  the  court,  order  the  notice  authorized  by  this  section  to  be 
canceled  of  record  by  the  clerk  of  any  county  in  whose  office 
the  same  may  have  been  filed  or  recorded  ;  and  such  can- 
celation shall  be  made  bv  an  endorsement  to  that  effect  on 
the  margin  of  the  record,  which  shall  refer  to  the  order,  and 
for  which  the  clerk  shall  be  entitled  to  a  fee  of  twenty-five 
cents. 

Voluntary   appearance. — A   voluntary   appearance   is    equivalent 
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to  service  of  summons.  Bank  v.  Wilson,  80  N.  C,  200;  Wheeler  v. 
Cobb,  75  N.  C,  21;  Middleton  v.  Duffy,  73  N.  C.,  72;  Moore  v.  Rail- 
road, 67  N.  C.,  209. 

But  does  not  supply  the  place  of  summons  not  actually  issued. 
Etheridge  v.  Woodley,  83  N.  C,  11;  contra,  Heilig  v.  Stokes,  63  N. 
C,  612;  Moore  v.  Railroad,  ^67  N.  C,  209;  Hervey  v.  Edmunds,  68 
N.  C,  243;  Middleton  v.  Duffy,  73  N.  C,  72;  State  v.  Jones,  88  N.  0., 
683. 

A  general  appearance  waives  all  defects  in  the  summons.  Jones 
v.  Penland,  18  N.  C,  358;  Hyatt  v.  Tomlin,  24  N.  C,  149;  Duffy  v. 
Averitt,  27  N.  C,  455;  Wheeler  v.  Cobb,  75  N.  C,  21. 

Notice  of  all  proceedings. — A  defendant  upon  whom  a  summons  is 
served  is  fixed  with  notice  of  all  subsequent  orders  in  the  cause. 
Sparrow  v.  Davidson,  77  N.  C,  35;  University  v.  Lassiter,  83  N.  C,  38; 
Stancill  v.  Gay,  92  N.  C,  455;  Dempsey  v.  Rhodes,  93  N.  C,  120; 
Williams  v.  Whiting,  94  N.  C,  481;  Spencer  v.  Credle,  102  N.  C,  68; 
Hemphill  v.  Moore,  104  N.  C,  379;  Dawkins  v.  Dawkins,  93  N.  C, 
283;  Wilson  v.  Pearson,  102  N.  C,  290;  Coor  v.  Smith,  107  N.  C,  430; 
Harper  v.  Sugg,  111  N.  C.,324;  Ferrell  v.  Hales,  119  N.  C  199;  Stith 
v.  Jones,  119  N.  C,  428;  LeDuc  v.  Slocumb,  124  N.  C,  347. 

Lis  pendens,  when  applicable. — Lis  pendens  does  not  generally  ap- 
ply in  proceedings  to  obtain  alimony,  but  will  in  certain  instances, 
as  in  this  case,  where  the  land  in  question  was  all  the  property  the 
defendant  possessed.    Daniel  v.  Hodges,  87  N.  C,  95. 

Lis  pendens  applies  where  there  was  a  motion  to  issue  a  ven.  ex., 
and  the  land  was  aliened  pending  the  motion.  Isler  v.  Brown,  66 
N.  C,  556:  Badger  v.  Daniel,  77  N.  C,  251. 

Also,  where  there  was  a  proceeding  to  subject  equitable  property 
to  the  payment  of  a  judgment.     Tabb  v.  Williams,  57  N.  C,  352. 

Also,  where  the  land  was  the  subject  of  a  suit  in  equity  at  the 
time  of  its  alienation.     Baird  v.  Baird,  62  N.  C,  317. 

Lis  pendins,  when  not  necessary. — A  Lis  pendens  is  not  necessary 
to  bind  a  purchaser  with  notice,  who  buys  land  at  an  execution  sale 
in  the  county  where  the  litigation  was  pending.  Rollins  v.  Henry, 
78   N.   C,   352. 

If  property  is  transferred  by  the  defendant  pending  a  suit  involv- 
ing its  title,  in  which  there  is  afterwards  a  judgment  for  the  plain- 
tiff, the  Judgment  relates  to  the  beginning  of  the  action,  and  binds 
the  property  in  the  hands  of  the  purchaser,  and  when  the  transac- 
tion and  suit  are  in  the  same  county  and  the  record  furnishes  evi- 
dence of  the  claim,  this  rule  is  not  affected  by  the  provisions  of  this 
section.    Dancy  v.  Duncan,  96  N.  C,  111. 

Strangers  to  an  action  are  not  affected  with  constructive  notice 
of  an  action  involving  the  title  to  lands  situate  In  a  county  other 
than  that  in  which  the  action  is  pending,  unless  the  notice  lis  pen- 
dens is  given  under  this  section;  but  even  purchasers  for  value,  al- 
though not  parties,  are  affected  by  such  notice  if  the  lands  are  in 
the  county  where  the  action  is  pending  and  the  pleadings  describe 
them  with  reasonable  certainty.     Spencer  v.  Credle,  102  N.  C,  68. 

Pending  action  sufficient  lis  pendens. — Under  this  section  it  is 
unnecessary  to  file  a  separate  and  formal  notice  of  lis  pendens  when 
the  action  affecting  the  title  to  land  is  pending  in  the  county  where 
the  land  is  situated,  provided  the  pleadings  contain  the  names  of 
the  parties,  the  object  of  the  action  and  a  description  of  the  land  to 
be  affected.  Arrington  v.  Arrington,  114  N.  C,  151;  Collingwood 
v.  Brown,  106  N.  C,  362. 

Lis  pendens  notice  to  all  the  world. — A  Us  pendens  filed  only  in 
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the  county  where  litigation  is  pending  is  yet  notice,  constructively, 
in  every  county  in  the  state  from  the  date  of  the  filing.  Todd  v. 
Outlaw,  79  N.   C,  235. 

Before  the  C.  C.  P.  the  pendency  of  an  action  for  land  was  notice 
to  all  the  world.    Baird  v.  Balrd,  62  N.  C,  217. 

This  section  is  a  substitute  for  the  common  law  lis  pendens  and 
must  be  filed  in  every  county  where  the  property  is  situated,  other 
than  the  county  in  which  the  action  is  brought  Collingwood  v. 
Brown,  106  N.  C,  362. 

Property  must  be  specifically  described. — A  party  to  an  action  de- 
siring to  claim  the  protection  of  a  notice  by  lis  pendens  must  describe 
the  property  specifically  in  his  pleadings.  Badger  v.  Daniel,  77  N. 
C,  261;  Todd  v.  Outlaw,  79  N.  O.,  235. 

Sufficient  description  of  property. — Where  the  designation  of 
land  in  the  pleadings  Is  so  definite  that  any  one  by  reading  it  can 
learn  thereby,  either  by  description  or  reference,  what  property  is 
intended  to  be  made  the  subject  of  litigation,  it  is  a  sufficient  lis 
pendens.    Arlington  v.  Arrington,  114  N.  C,  151. 

Lis  pendens  by  a  third  party. — One  who  is  refused  leave  to  be 
made  a  party  to  the  action  can  protect  his  interest  in  the  subject- 
matter  of  the  controversy  by  filing  a  lis  pendens  in  each  county 
where  the  land  lies  and  instituting  proceedings.  Toms  v.  Warson, 
66  N.  C,  417. 

Removal  of  pleadings  to  another  county. — Althougn,  where  a  suit 
affecting  title  to  real  estate  is  prosecuted  with  diligence,  the  lis 
pendens  continues  until  tinal  judgment,  or  until  cancelled  under  the 
direction  of  the  court,  and  no  loss  or  destruction  of  the  notice  will 
affect  its  efficiency,  yet  where  the  suit  is  transferred,  by  consent,  to 
another  county  on  the  original  papers,  instead  of  a  transcript  being 
sent  as  was  proper,  and  nothing  is  left  on  the  files  to  inform  a  pur- 
chaser of  the  nature  of  the  action  and  the  property  to  be  affected  by 
it,  the  lis  pendens  fails  and  a  bona  fide  purchaser  will  be  protected. 
Arrington  v.  Arrington,  114  N.  C,  152. 

See.  230.    Parties  may  apply  for  relief  to  the  superior  court 
invocation  or  in  term  time*    1871-'2,  c.  39  s.  1. 

In  all  cases  where  the  superior  court  in  vacation  has  juris- 
diction, and  all  the  parties  unite  in  the  proceedings,  they 
may  apply  for  relief  to  the  superior  court  in  vacation,  or  in 
term  time,  at  their  election. 

Judgment  by  consent  in  vacation. — By  consent  of  parties,  a  judg- 
ment can  be  taken  in  vacation.  Hervey  v.  Edmunds,  68  N.  C,  243 ; 
Harrell  v.  Peebles,  79  N.  C,  26;  Coates  v.  Wilkes,  94  N.  O.,  174; 
Shackleford  v.  Miller,  91  N.  C,  181. 

8igned  out  of  district. — By  consent  a  cause  may  be  heard  and 
judgment  signed  out  of  the  district  Hawkins  v.  Cedar  Works,  122 
N.  C,   87. 

Set,  See's  384,  424,  and  567,  post. 
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TITLE  TIL 
THE  PLEADINGS  IN  CIVIL  ACTIONS. 

Chap.        I.  The  Complaint. 

II.  The  Demurrer. 

III.  The  Answer. 

IV.  The  Reply. 

V.     Duties  and  Powers  of  the  Clerk  in  Re- 
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eral Matter. 
VI.     General  Rules  of  Pleading. 
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CHAPTER  ONE. 


THE  COMPLAINT. 


Section. 

231.  Forms  of  pleading. 
282.   Complaint. 

233.  Complaint,  what  to  contain. 

234.  Complaint  in  action  to  recover 

debt  contracted  for  the  pur- 
chase of  land,  what  to  set 
forth. 

235.  If  answer  denies  that  debt  was 


Section. 

contracted  for  purchase  of 
land,  issue  to  be  submitted 
to  jury. 

286.  Form  of  judgment  and  execu- 
tion upon  judgment  for 
plaintiff. 

237.  Defendant  to  file  bond  in  ac- 
tion for  real  property. 


Sec.  231.    Forms  of  pleading.    C.  C.  P.,  s.  91. 

The  forms  of  pleading  in  civil  actions  in  courts  of  record, 
and  the  rules  by  which  the  sufficiency  of  the  pleadings  is 
to  be  determined,  are  those  prescribed  by  this  Code. 

Common  law  rules  of  pleading. — The  rules  of  pleading  at  common 
law  as  regards  materiality,  certainty,  prolixity,  obscurity,  etc ,  prevail 
under  the  C.  C.  P.  Crump  v.  Mlms,  64  N.  C,  767;  Webb  v.  Hicks, 
116  N.  C,  598. 

The  rules  of  pleading  and  construction  at  the  common  law  have 
not  been  abrogated.  The  essential  principles  remain,  and  have  onK 
been  modified  as  to  technicalities  and  matters  of  form.  Parsley  v. 
Nicholson,  65  N.  C,  207:  Lassiter  v.  Roper,  114  N.  C,  17. 

The  object  of  The  Code  was  to  abolish  the  different  forms  of  ac- 
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tion,  and  the  technical  and  artificial  modes  of  pleading  used  at 
common  law,  but  not  to  dispense  with  regularity,  certainty  and  uni- 
formity, which  are  essential  In  every  system.  The  plaintiff  must 
state  his  cause  of  action  with  the  same  substantial  certainty  that 
was  formerly  required  in  a  declaration.  Oates  v.  Gray,  66  N.  C, 
442:  Rowland  v.  Windley,  82  N.  C,  133;  Vass  v.  Building  Association, 
91  N.  C.f  55. 
See  Sec.  133  ante  and  cases  cited. 

Former  system  of  pleading  utterly  abolished. — The  subtle  science 
of  pleading  heretofore  in  use  is  not  merely  relaxed  but  is  abolished  by 
the  C.  C.  P.  Moore  v.  Edmistqn,  70  N.  C,  510;  Stokes  v.  Taylor,  104 
N.  C,  394;  Pierce  v.  R.  R.,  124  N.  C,  83. 

Only  one  form  of  action. — If  there  is  anything  settled  in  our  new 
system,  it  is  that  there  is  but  one  form  of  action.  There  are  torts 
and  contracts  just  as  there  used  to  be;  but  there  are  not  several 
forms  of  action  as  there  used  to  be:  and  the  pleadings  are  not  now 
suited  for  different  forms  of  action  but  all  are  suited  to  one  form  of 
action,  whether  the  subject  of  the  action  be  tort  or  contract.  Bit- 
ting v.  Thaxton,  72  N.  C,  541;  Taylor  v.  Hodges,  105  N.  C,  349; 
Walsh  v.  Hall,  66  N.  C,  233;  Wilson  v.  Hughes,  94  N.  C,  182. 

A  complaint  alleging  that  the  defendant,  a  common  carrier,  failed 
to  safely  carry  certain  articles  of  freight  according  to  contract,  and 
uso  negligently  and  carelessly  conducted  in  regard  to  the  same  that 
it  was  greatly  damaged,"  states  facts  sufficient  to  constitute  a  tort. 
Bowers  v.  Railroad,  107  N.  C,  721;  Schulhofer  v.  R.  R.,  118  N.  C, 
1096. 

Under  the  present  method  of  procedure,  parties  may  allege  their 
cause  of  action,  and  their  rights  in  and  about  the  same,  whether 
legal  or  equitable,  in  the  same  action.  Bean  v.  Railroad,  107  N.  C, 
731 

Where  the  complaint  does  not  allege  fraud,  in  terms,  but  does  set 
forth  facts  which,  being  denied  by  the  defendant,  raise  issues  as  to 
unfairness,  surprise  and  undue  advantage,  by  means  of  which  an  in- 
strument was  obtained,  the  court  will  not  let  the  defendant,  take 
advantage  of  it     Bean  v.  Railroad,  107  N.  C,  731. 

A  cause  of  action  may  sometimes  be  so  stated  as  to  authorize  a 
recovery  by  proof  either  of  a  quantum  meruit  or  of  an  express  con- 
tract Lewis  v.  Railroad,  95  N.  C,  179;  Stokes  v.  Taylor,  104  N.  C, 
394:  Pulps  v.  Mock,  108  N.  C,  601;  Sams  v.  Price,  119  N.  C,  572. 

Where  property  Is  tortiously  taken  and  sold,  the  owner  may  waive 
the  tort  and  maintain  an  action  to  recover  the  proceeds  of  the  sale. 
Brittain  v.  Payne,  118  N.  C,  989;  Lumber  Co.  v.  Brooks,  109  N.  C, 
698;  Wall  v.  Williams,  91  N.  C,  477. 

In  favor  of  jurisdiction. — When  the  complaint  can  be  construed 
either  for  the  tort  or  to  recover  the  money  received  by  defendant, 
the  court  will  so  construe  it  as  to  sustain  the  jurisdiction.  Brittain 
v.  Payne,  118  N.  C,  989;  Lewis  v.  R.  R.,  95  N.  C,  179;  Bowers  v.  R. 
R..  107;  it  will  sustain  the  action  if  it  can  be  maintained  either  a3 
tor  the  express  contract  or  upon  an  implied  contract.  Holden  v. 
Warren,  118  N.  C,  326;  or  as  a  common  law  action  or  under  the 
statute.  Roberson  v.  Morgan,  118  N.  C,  991;  and  will  grant  any 
relief  justified  by  the  complaint  and  proofs  whether  prayed  for  or 
not    Simmons  v.  Allison,  118  N.  C,  763. 

The  above  summed  up  as  the  liberal  procedure  under  The  Code, 
but  the  plaintiff  can  not  abandon  his  cause  of  action  and  recover 
tJpon  an  entirely  different  cause  of  action  without  amendment. 
8ams  v.  Price,  119  N.  C,  572. 

189 


1 


§231  CLARK'S   CODE   OF    CIVIL   PROCEDURE. 

When  an  action,  brought  before  a  Justice  of  the  peace,  can  be 
maintained  either  for  a  breach  of  a  contract  or  in  tort  for  negligence, 
and  the  complaint  can  be  fairly  construed  as  based  on  either  form, 
the  courts,  in  favor  of  jurisdiction,  will  regard  the  cause  of  action 
to  be  ex  contractu.     Schulhofer  v.  Railroad,  118  N.  C,  1U96. 

Sum  demanded  determines  Jurisdiction. — In  an  action  on  contract 
it  is  the  sum  demanded  in  the  summons  or  complaint  that  Axes  the 
jurisdiction.     Cromer  v.  Marsha,  122  N.  C,  563. . 

No  pleading  filed. — The  purpose  of  the  summons  is  to  bring  the 
parties  into  court;  the  purpose  of  the  pleadings  is  to  give  jurisdic- 
tion of  the  subject-matter  of  litigation,  and  of  the  parties  in  that 
connection.  These  are  generally  necessary,  but  when  the  parties 
are  voluntarily  before  the  court,  and  by  agreement,  consent  or  con- 
fession, which  are  the  same  in  substance,  a  judgment  is  rendered, 
such  judgment  is  valid,  although  not  granted  according  to  the  regu- 
lar course  of  procedure,  and  even  when  there  are  no  pleadings  filed 
and  no  summons.     Peoples  v.  Norwood,  94  N.  C,  167. 

After  judgment  it  is  too  late  to  object  that  there  was  no  complaint 
Robeson  v.  Hodges,  105  N.  C,  50:  McNeill  v.  Hodges,  105  N.  C,  55; 
Little  v.  McCarter,  89  N.  C,  233;  Mebane  v.  Pope,  81  N.  C,  22; 
Leach  v.  R.  R.f  65  N.  C,  486;  Peebles  v.  Braswell,  107  N.  C,  68.  Or 
the  court  may  allow  amendment  after  verdict  to  supply  omissions 
in  pleadings.  Pearce  v.  Mason,  78  N.  C,  37 ;  Penny  v.  Smith,  61  N. 
C,  35;  Dobson  v.  Chambers,  78  N.  C,  334;  Robeson  v.  Hodges,  105 
N.  C,  50. 

Only  the  forms  prescribed  in  this  section  remain. — All  previous 
forms  of  pleading  are  abolished,  and  now  there  exists  only  the  forms 
of  pleading  and  the  rules  by  which  their  sufficiency  are  determined 
as  prescribed  by  this  section.  Jones  v.  Mial,  82  N.  C,  252;  Gorman 
v.  Bellamy,  82  N.  C,  496. 

On  a  complaint  alleging  a  contract  for  services  rendered,  if  the 
plaintiff  fail  to  prove  a  special  contract,  he  can  still  recover  on  a 
quantum  meruit  without  amendment.  Stokes  v.  Taylor,  104  N.  C, 
394;  Fulps  v.  Mock,  108  N.  C,  601;  Roberts  v.  Woodworking  Co.,  Ill 
N.  C,  432. 

Defective  pleading  aided. — While  The  Code  nowhere  expressly 
adopts  the  doctrine  of  aider  by  admissions  expressed  or  implied  in 
pleading  over,  the  principle  commends  itself  so  strongly  by  its  good 
sense,  that  it  must  be  taken  to  underlie  every  system  of  procedure 
professing  to  put  controversies  on  their  merits,  to  aim  at  further- 
ance of  justice  and  not  to  allow  actions  to  go  off  upon  subtleties  and 
refinements.  Garrett  v.  Trotter,  65  N.  C,  430;  Johnson  v.  Finch, 
93  N.  C,  205;  Knowles  v.  R.  R.,  102  N.  Ck,  67;  Conley  v.  R.  R.,  109 
N.  C,  692. 

See  Sec.  242,  and  cases  cited  under  "Aider." 

All  form  not  abolished. — All  the  forms  of  pleadings  heretofore 
existing  are  abolished,  but  all  form  is  not  abolished.  Moore  v. 
Hobbs,  79  N.  C,  535. 

See  Sec.  242,  and  cases  cited  under  "Aider." 
Sec.  232.     Complaint.     C.  C.  P.,  s.  92. 

The  first  pleading  on  the  part  of  the  plaintiff  is  the  com- 
plaint. 

Complaint  shows  the  nature  of  the  action. — The  summons  brings 
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the  parties  into  court    The  nature  of  the  action  is  shown  by  the 
complaint    Barney  castle  v.  Walker,  92  N.  C,  198. 

Immaterial  variance  between  summons  and  complaint. — Where  a 
summons  was  issued  in  the  name  of  plaintiff,  "Dennis  Burrell," 
and  the  amended  complaint  declared  in  the  name  of  the  "State  on 
the  relation  of  Dennis  Burrell,"  the  discrepancy  is  not  material. 
Burrell  v.  Hughes,  116  N.  C,  430;  Jackson  v.  Maultsby,  78  N.  C.,  174; 
Warrenton  v.  Arrington,  101  N.  C,  112. 

Cause  of  action  must  exist  when  action  brought. — The  cause  of  ac- 
tion must  exist  at  the  time  the  action  was  begun,  and  the  plaintiff 
will  not  be  allowed,  by  amendment,  to  introduce  a  cause  of  action 
which  had  no  existence  when  the  summons  was  Issued.  Clendenin 
v.  Turner,  96  N.  C,  416;  Bynum  v.  Comrs.,  101  N.  C,  412;  Metcalf 
t.  Guthrie,  94  N.  C.,  447;  Crawford  v.  Barnes,  118  N.  C,  912. 

Complaint  need  not  itemize  an  account. — In  an  action  on  a  con- 
tract for  sawing  timber,  it  is  not  necessary  to  set  out  the  items  in 
the  pleadings,  section  591  of  The  Code  being  applicable  only  to  ac- 
tions brought  under  the  "book-debt  law."  McPhail  v.  Johnson,  115 
N.  C,  299. 

Note. — But  the  itemized  account  should  be  filed  as  an  "exhibit" 
attached  to  the  complaint,  otherwise  the  defendant  can  move  for  it 
to  be  furnished  him.    The  Code,  Sec.  259,  post. 

Complaint  alleging  quantum  meruit. — Where  the  complaint  Is 
broad  enough  to  set  out  an  action  on  a  quantum  menrit,  the  plain- 
tiff will  not  be  confined  to  the  express  contract,  and  if  not  broad 
enough,  the  court  might  allow  amendment  after  verdict  making  it 
so.  Roberts  v.  Woodworking  Co.,  Ill  N.  C,  432;  Stokes  v.  Taylor, 
104  N.  C,  394;  Pulps  v.  Mock,  108  N.  C.,  601. 

Complaint  for  breach  of  promise  may  Justify  proof  of  seduction. — 
When  the  complaint  in  setting  forth  a  breach  of  promise  to  marry 
shows  facts  sufficient  to  make  out  a  case  of  seduction,  the  action 
may  be  treated  as  one  for  seduction.  Hood  v.  Sudderth,  111  N.  C, 
215. 

Sufficient  allegation  of  negligence. — An  allegation  in  a  complaint 
that  the  defendant  negligently  permitted  fires  to  be  communicated 
from  their  engines  or  property  to  the  lands  adjoining  their  railroad, 
or  right-of-way,  by  which  said  fire,  the  spread  and  extension  thereof, 
plaintiff's  turpentine  was  burned  and  destroyed,  is  a  sufficient  al- 
legation of  negligence  on  the  part  of  the  defendant  resulting  in 
damage  to  the  plaintiff.     Black  v.  Railroad  Company,  115  N.  C,  6b,. 

When  additional  party  defendant  Is  made. — When,  during  the 
progress  of  the  action,  another  party  defendant  is  brought  in,  the 
complaint  should  be  amended  or  another  complaint  filed  as  to  him, 
unless  he  waives  this  by  answering  the  original  complaint  (Vass 
v.  Building  Association,  91  N.  C,  55),  but  this  is  not  necessary  when 
the  new  parties  come  in  by  succession  to  a  party  who  dies,  and  the 
relationship  appears.  Hughes  v.  Hodges,  94  N.  C,  56.  Same  rule 
as  to  new  plaintiffs.    Richards  v.  Smith,  98  N.  C,  509. 

Pleadings  must  state  facts,  not  evidence. — Pleadings  should  not 
state  the  evidence,  but  the  facts,  which  are  conclusions  from  the 
evidence,  according  to  their  legal  effect;  and  complaints  should 
avoid  stating  matters  which,  if  traversed,  would  not  lead  to  a  deci- 
sive issue.     Crump  v.  Mims,  64  N.  C,  767. 

Affidavit  in  claim  and  delivery  not  a  complaint. — The  affidavit  in 
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claim  and  delivery  is  not  a  substitute  for  a  complaint,  and  averments 
therein  will  not  cure  defects  in  summons  or  complaint.  Singer  Mfg. 
Co.  v.  Barrett,  95  N.  C,  36. 


Demand  not  averred. — Where  it  is  obvious  from  the  defence  set 
up  that  a  demand  would  have  been  futile,  the  courts  do  not  hold  that 
the  omission  to  make  a  demand  is  fatal.  Moore  v.  Hurtt,  124  N.  C, 
27;  Woolen  Co.  v.  McKinnon,  114  N.  C,  661:  Buffkins  v.  Eason,  112 
N.  C,  162;  Rich  v.  Hobson,  lb.,  79:  Heath  v.  Morgan,  117  N.  C,  504: 
McQueen  v.  Smith,  118  N.  C,  450;  Worth  v.  Wharton,  122  N.  C  376: 
Hinson  v.  Smith,  118  N.  C,  503;  Taylor  v.  Hodges,  105  N.  C,  344. 

Complaint  sufficient  or  otherwise. — The  rigorous  particularity  re- 
quisite under  the  old  system  is  not  required  in  filing  a  complaint  un- 
der the  C.  C.  P.  Brown  v.  Morris,  83  N.  C,  251;  Usry  v.  Suit,  91  N. 
C,  406. 

Although  it  is  more  orderly  to  state  each  cause  of  action  in  a  sep- 
arate and  distinct  allegation,  yet  if  it  fully  appear  from  the  com- 
plaint what  each  demand  is,  the  failure  to  do  so  is  not  ground  of  de- 
murrer.    Moore  v.  Nowell,  94  N.  C,  265. 

It  is  sufficient  if  the  complaint  states  facts  sufficient  to  show  that 
a  legal  wrong  has  been  done  by  the  defendants,  for  which  the  law 
will  afford  redress.  McElwee  v.  Blackwell,  94  N.  C,  261;  McKinnon 
v.  Mcintosh,  98  N.  C,  89. 

Although  the  allegations  in  a  complaint  are  indefinite,  yet  if  it 
contains  facts  sufficient  to  give  the  defendant  such  information  as 
will  enable  him  to  intelligently  make  his  defence,  the  complaint  is 
not  demurrable.  If  necessary,  the  court  will  order  the  plaintiff  to 
make  the  allegations  more  specific.  The  Code,  Sec.  261;  Nance  v. 
Railroad,  94  N.  C,  619. 

A  motion  to  dismiss  because  the  complaint  does  not  state  facta 
sufficient  to  constitute  a  cause  of  action  will  not  be  entertained, 
when  the  cause  is  tried  upon  an  agreed  statement  of  facts,  which 
supply  the  omissions  in  the  complaint.  Hines  v.  Railroad,  95  N.  C, 
434. 

If  the  complaint  alleges  several  causes  of  action,  some  of  which 
are  bad,  but  one  is  good,  it  is  error  to  sustain  a  demurrer  to  the 
whole  complaint.  The  plaintiff  should  be  allowed  to  proceed  upon 
his  good  assignment.     Strange  v.  Manning,  99  N.  C,  165. 

A  complaint  which  alleges  that  plaintiff  was  an  employee  of  the 
defendant  railway  company,  and  was  injured  by  the  negligence  of 
the  engineer  in  charge  of  the  locomotive,  without  any  allegation 
that  the  engineer  was  incompetent,  and  that  the  company,  with 
knowledge  of  that  fact,  retained  him  in  service,  does  not  set  out  a 
cause  of  action,  and  the  action  will  be  dismissed.  Hagins  v.  Rail- 
road, 106  N.  C,  537. 

Where  the  complaint  does  not  allege  fraud  in  terms,  but  does  set 
forth  facts  which,  being  denied  by  the  defendant,  raises  issues  as  to 
unfairness,  surprise  or  undue  advantage,  by  means  of  which  an  in- 
strument was  obtained,  the  court  will  not  let  the  defendant  take  ad- 
vantage of  it.     Bean  v.  Railroad,  107  N.  C,  731. 

In  an  action  to  have  the  funds  raised  by  a  special  tax  applied  to 
the  purpose  for  which  it  was  levied,  to-wit,  the  payment  of  county 
bonds  issued  in  settlement  of  debts  incurred  by  the  county,  it  is  suffi- 
cient if  the  complaint  alleges  that  the  county  orders,  to  fund  which 
they  were  Issued,  were  "valid  and  overdue:"  without  specially  alleg- 
ing that  the  orders  were  given  for  the  necessary  expenses  of  the 
county,  or  by  the  sanction  of  a  majority  vote  of  the  qualified  voters 
of  the  county.     McCless  v.  Meekins,  117  N.  C,  34. 
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The  allegation  In  a  complaint  in  an  action  for  breach  of  warranty 
that  "there  was  and  is  a  breach  of  defendant's  contract  of  warranty 
aforesaid,"  is  a  defective  statement  of  a  good  cause  of  action  in  that 
it  does  not  allege  in  what  the  breach  consisted,  as  by  a  specific  al- 
legation of  ouster.     Mizzell  v.  Ruffin,  118  N.  C.,  69. 

In  an  action  against  bank  directors  for  the  loss  of  a  deposit 
caused  by  their  fraud,  neglect  or  mismanagement,  a  complaint  which 
alleges  that  the  defendants  wilfully  and  fraudulently  made  false 
and  misleading  statements  of  the  condition  of  the  bank,  and  declared 
and  paid  dividends  when  the  earnings  did  not  justify  it,  with*  the 
purpose  of  concealing  the  true  condition  of  the  bank  and  induce  de- 
posits is  sufficient  though  it  does  not  state,  that  the  defendants  knew 
or  believed  the  bank  to  be  insolvent.  Tate,  Treasurer  v.  Bates,  118 
N.  C,  288. 

In  the  same  action  an  allegation  that  the  vice-president  permitted 
the  president  and  cashier  to  borrow  large  sums  "upon  inadequate 
security/'  and  fraudulently  suppressed  such  loans  in  making  up  the 
official  reports  of  the  condition  of  the  bank,  and  that  the  directors 
knew  of  such  conduct  is  insufficient  in  that  it  is  not  averred  that  the 
loans  were  lost  or  cannot  be  collected.  Tate,  Treasurer  v.  Bates, 
118  N.  C,  289. 

"Proviso"  in  statute. — Where  a  statute  giving  a  right  of  action 
contains  a  proviso,  the  plaintiff  need  not  negative  it,  but  if  the  case 
falls  within  the  proviso  the  defendant  must  set  it  up  in  the  answer. 
Wadsworth  v.  Stewart,  97  N.  C,  116. 

Withdrawing  suit. — The  plaintiff  may,  at  any  time  before  the  de- 
fendant has  pleaded  a  counterclaim,  submit  to  a  non-suit,  and  with- 
draw his  suit.  Bank  v.  Stewart,  93  N.  C,  402 ;  and  even  after  coun- 
terclaim pleaded  if  it  does  not  arise  out  of  same  transaction.  Mc- 
Neill v.  Lawton,  97  N.  C,  16;  Bynum  v.  Powe,  97  N.  C,  374;  Pass  v. 
Pass.  109  N.  C.  484;  Wilkins  v.  Suttles,  114  N.  C,  550;  Rumbough 
▼.  Young,  119  N.  C,  567;  Pump  Co.  v.  Ice  Co.,  125  N.  C. 

See  cases  cited  under  Sees.  206,*  238. 

Amendment  of  complaint  after  answer. — A  motion  to  amend  a 
complaint  after  answer  has  been  filed  will  not  be  allowed  as  a  mat- 
ter of  course.     Goodwin  v.  Fertilizer  Works,  121  N.  C,  91. 

See  Sees.  272,  273,  275  post. 

8$c  233.    Complaint,  what  to  contain.    C.  C.  JP.,  #.  93. 

The  complaint  shall  contain — 

(1)  The  title  of  the  cause,  specifying  the  name  of  the 
court  in  which  the  action  is  brought,  the  name  of  the  county 
in  which  the  trial  is  required  to  be  had,  and  the  names  of 
the  parties  to  the  action,  plaintiff  and  defendant ; 

Names  should  be  set  out. — In  all  actions  and  proceedings  demand- 
ing relief,  the  names  of  all  the  parties  thereto  should  be  properly  set 
forth  in  the  summons  and  pleadings.  A  general  designation  of  them 
as  "the  heirs  of  M.  C,"  Is  irregular,  and  will  not  be  tolerated.  Ker- 
lee  v.  Corpening,  97  N.  C,  330;  or  "H.  M.  &  Co.,"  without  naming  the 
Partners.    Heath  v.  Morgan,  117  N.  C,  504. 
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(2)  A  plain  and  concise  statement  of  the  facts  constitut- 
ing a  cause  of  action,  without  unnecessary  repetition ;  and 
each  material  allegation  shall  be  distinctly  numbered  ; 

What  the  complaint  mutt  contain. — The  complaint  is  required  to 
contain  a  plain  and  concise  statement  of  the  facts  constituting  a 
cause  of  action,  without  unnecessary  repetition,  and  a  demand  of  the 
relief  to  which  the  plaintiff  supposes  himself  entitled.  Jones  v. 
Mial,  82  N.  C,  252;  Knowles  v.  R.  R.,  102  N.  C,  56:  Stokes  v.  Taylor, 
104  N.  C,  394. 

Few.  if  any,  of  the  ancient  rules  of  pleading  are  now  appplicable. 
All  that  is  required  of  the  plaintiff  is  a  plain  and  concise  statement 
of  the  facts  constituting  a  cause  of  action.    Gorman  v.  Bellamy, 

82  N.  C,  496. 

A  complaint  shall  contain  a  "plain  and  concise  statement  of  the 
cause  of  action."     Moore  v.  Hobbs,  77  N.  C,  65;  Womble  v.  Leach, 

83  N.  C,  84;  Kiff  v.  Weaver,  94  N.  C,  274. 

The  plaintiff  must  state  his  cause  of  action  with  the  same  substan- 
tial certainty  as  was  formerly  required  in  a  declaration.  Oates 
v.  Gray,  66  N.  C,  442;  Rowland  v.  Windley,  82  N.  C,  133;  Webb  v. 
Hicks,  116*  N.  C,  598. 

A  memorandum  of  a  claim  is  not  a  complaint.  Isler  v.  Murphy, 
76  N.  C,  52. 

Under  The  Code  as  well  as  at  common  law,  the  facts  constituting 
a  cause  of  action  or  defence  must  be  plainly  set  forth  in  the  plead- 
ings. Lassiter  v.  Roper,  114  N.  C,  17;  Rountree  v.  Robinson,  98  N. 
C,  107. 

The  complaint  in  an  action  against  a  married. woman. — The  com- 
plaint in  an  action  against  a  married  woman  must  allege  that  she 
is  possessed  of  a  separate  estate,  that  the  contract  is  such  as  she  is 
competent  to  make,  and  that  it  is  for  her  advantage.  Dougherty 
v.  Sprinkle,  88  N.  C,  300;  Long  vr  Rankin,  108  N.  C,  333. 

The  complaint,  in  an  action  to  enforce  an  executory  contract  of 
a  married  woman  should  allege  that  she  has  a  separate  estate  sub- 
ject to  the  charge  sought  to  be  enforced,  and  the  execution  can  issue 
against  that  alone.  Flaum  v.  Wallace,  103  N.  C,  296;  Farthing  v. 
Shields,  106  N.  C,  289;  Jones  v.  Craigmiles,  114  N.  C,  613. 

In  a  suit  to  charge  the  separate  estate  of  a  married  woman  with 
her  contract,  it  is  necessary  that  the  complaint  should  specifically 
set  out  and  describe  the  property  sought  to  be  charged.  Ulman 
v.  Mace,  115  N.  C,  24;  Witz  v.  Gray,  116  N.  C,  48;  Bank  v.  Howell, 
118  N.  C,  271. 

Note. — These  authorities  seem  in  conflict  with  Const.,  Art  X,  Sec. 
6,  by  which  a  married  woman  as  to  her  property  rights  remains  in 
same  status  "as  if  she  were  unmarried  save  only  that  her  husband's 
written  assent  is  required  as  to  her  conveyances,"  1.  e.  deeds,  leases 
and  mortgages. 

in  an  action  for  divorce. — In  a  divorce  suit,  where  a  wife  alleges 
ill  treatment  by  her  husband,  but  fails  to  state  the  circumstances 
connected  with  the  assaults  charged  and  the  causes  which  brought 
them  on,  the  complaint  is  insufficient.  White  v.  White,  84  X.  C 
340;  Jackson  v.  Jackson,  105  N.  C,  433;  O'Connor  v.  O'Connor,  109 
N.  C,  139. 

In  an  action  for  »di  vorce,  defects  in  the  complaint  are  not  cured 
by  the  verdict,  and  it  is  not  sufficient  to  allege,  (following  the  words 
of  Chapter  277,  Acts  of  1895)  merely  the  abandonment  by  the  wife, 
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and  her  living  separate  and  apart  from  her  husband,  and  her  still 
refusing  to  live  with  him,  but  all  the  facts  relied  on  as  constituting 
the  cause  of  action  are  required  to  be  set  forth  specifically  and  defi- 
nitely.   Ladd  v.   Ladd,  .121  N.  C.,  118. 

In  an  action  against  county  commissioners. — A  complaint  in  an 
action  by  a  board  of  commissioners  against  a  defaulting  tax-collector 
is  demurrable  if  it  fall  to  state  that  the  county  treasurer  fails  and 
refuses  to  bring  the  action.  Commissioners  of  Pender  v.  McPherson, 
79  N.  C,  524. 

in  an  action  brought  by  the  county  board  of  education  against 
sheriff,  on  his  official  bond,  for  failure  to  pay  over  the  taxes  levied 
tor  school  purposes,  the  complaint  need  not  allege  that  the  county 
commissioners  have  refused  to  bring  an  action  for  the  purpose, 
since,  by  Section  28,  Chapter  199,  Acts  of  1889,  The  Code,  Section 
2563,  was  amended  so  as  to  make  the  county  board  of  education  the 
proper  relator  in  such  an  action.  Board  Ed.  v.  Wall,  117  N.  C,  382. 
By  act  1895,  Co.  Com'rs  proper  relator.  Tillery  v.  Candler,  118  N. 
C,  888;  Com'rs.  v.  Sutton,  120  N.  C,  298.  Since  changed  back  to 
Board  of  Education.      Com'rs  v.  Candler,  123  N.  C,  682. 

In  action  for  fraud  or  undue  influence. — Where,  in  an  action  to  set 
aside  a  deed  alleged  to  have  been  obtained  by  undue  influence,  the 
complaint  states  that  the  said  deed  was  obtained  by  undue  influence 
of  the  defendant  over  J.  R.  (the  grantor) ,  and  of  other  persons  in 
Us  behalf,  the  complaint  states  a  cause  of  action.  Riley  v.  Hall, 
119  N.  C.  406. 

A  complaint  is  good  on  demurrer,  although  fraud  is  not  specifi- 
cally alleged,  when  the  facts  alleged,  if  true,  constitute  fraud.  Worth 
t.  Stewart,  122  N.  C,  263. 

In  an  action  to  recover  land.— A  complaint,  in  an  action  to  recover 
real  estate,  which  alleges  that  the  defendant  withholds  the  posses- 
sion of  the  premises  described,  but  does  not  aver  that  it  is  wrong- 
rally  withheld,  is  defective.  Garrett  v.  Trotter,  65  N.  C,  430. 
Itoubtcd,  Tyson  v.  Shepherd,  90  N.  C,  314. 

When  the  complaint  demands  the  possession  of  land,  nothing  more 
to  put  in  issue  than  a  right  of  entry  or  a  right  of  present  possession — 
at  least,  when  no  particular-  estate  is  alleged  in  the  complaint 
Whether  a  judgment  in  an  action  in  which  the  complaint  alleged  a 
certain  estate  would  be  an  estoppel  between  the  parties  is  a  question 
too  nice  to  be  decided  until  the  case  shall  arise  for  consideration. 
Harkey  v.  Houston,  65  N.  C,  137. 

If  plaintiff  does  not  intend  to  try  the  title  he  should  merely  allege 
be  is  entitled  to  possession.    Falls  v.  Gamble,  66  N.  C,  455. 

A  complaint,  in  an  action  to  recover  land,  which  alleges  that  the 
plaintiff  is  the  owner  in  fee,  describes  the  same* by  metes  and 
bounds,  and  alleges  that  the  defendant  wrongfully  withholds  posses- 
ion, concluding  with  a  demand  for  judgment  for  the  possession,  for 
damages  for  withholding  the  same,  and  for  costs,  is  amply  sufficient 
under  The  Code.     Johnston  v.  Pate,  83  N.  C,  110: 

An  action  to  recover  the  possession  of  land,  and  to  correct  a  mu- 
tual mistake  in  a  deed  for  the  same  land  executed  by  the  plaintiff  to 
the  defendant,  constitute  but  one  cause  of  action.  Ely  v.  Early, 
**  N.  C.,  1. 

Where,  In  an  action  to  recover  several  tracts  of  land  in  the  sepa- 
rate possession  of  several  defendants,  the  complaint  does  not  allege 
of  which  tract  each  defendant  is  in  possession,  this  constitutes  no 
ground  for  demurrer.  Thames  v.  Jones,  97  N.  C,  121;  Bryan  v. 
Spivey,  106  N.  C,  99. 
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In  an  action  to  recover  land,  if  the  complaint  allege,  generally, 
title  and  right  of  possession,  the  plaintiff,  on  the  trial,  may  offer 
evidence  of  any  title  which  may  entitle  him  to  recover;  but  if  he 
set  out  his  title  specifically,  it  seem*  he  will  be  required  to  prove  It 
as  alleged.     Richards  v.  Smith,  98  N.  C,  509. 

In  an  action  to  recover  land,  it  is  sufficient  if  the  complaint  dis- 
tinctly describes  the  land  and  alleges  that  the  defendant  is  in  the 
unlawful  possession  and  refuses  to  surrender,  without  setting  forth 
what  particular  portion  he  withholds.  Speight  v.  Jenkins,  99  N. 
C,  143. 

In  an  action  of  ejectment,  and  the  modern  substitute  for  it—an 
action  for  the  possession  of  land — the  plaintiff  must  allege  and  show 
that  defendant  held  adverse  possession  at  the  time  of  action  brought 
and  that  he  is  entitled  to  the  immediate  possession.  Brown  v.  King, 
107  N.  C,  313. 

Statute  of  limitations  need  not  be  pleaded  specially  to  show  title. 
Asbury  v.  Fair,  111  N.  C,  251. 

In  an  action  to  enforce  a  right-of-way. — In  an  action  to  enforce  a 
right-of-way,  the  complaint  must  show  how  the  plaintiff  became  en- 
titled to  such  right.    Boyden  v.  Achenbach,  79  N.  C,  539. 

Action  for  conversion. — Where,  in  an  action  for  the  alleged  conver- 
sion of  money,  the  complaint  did  not  state  that  the  funds  were  re- 
ceived by  the  person  charged  with  the  conversion  as  trustee  or 
agent,  evidence  tending  to  show  that  they  were  so  received  cannot 
be  considered  in  the  absence  of  an  amendment,  under  Section  273  of 
The  Code,  conforming  the  complaint  to  the  evidence.  Parker  v. 
Harden,  121  N.  C,  57. 

Allegation  of  demand  not  necessary. — In  the  absence  of  an  express 
stipulation  to  the  contrary,  demand  by  mortgagee  before  suit  is  not 
necessary.     Moore  v.  Hurtt,  124  N.  C,  27. 

A  complaint  which  alleges  that  the  defendant  refuses  to  pay  the 
debt  sued  on,  without  alleging  a  demand,  is  good  on  demurrer. 
Worth  v.  Wharton,  122  N.  C,  376. 

In  an  action  for  usury. — Where  a  complaint  In  an  action  for  usury 
specifies  the  principal  sum  constituting  the  original  debt,  and  the 
dates  and  amounts  of  the  usurious  payments  of  interest,  it  is  suffi- 
ciently definite,  as  it  furnishes  the  defendant  with  all  the  informa- 
tion necessary  to  make  his  defence.     Morgan  v.  Bank,  93  N.  C,  352. 

In  an  action  against  a  national  bank  for  usury,  the  complaint  need 
not  allege  that  there  are  no  state  banks  of  issue  which  by  law  are 
allowed  to  charge  more  than  eight  per  cent.    Ibid. 

A  complaint  in  an  action  to  enjoin  the  sale  of  land  under  mortgage 
and  for  an  accounting,  which  alleges  (substantially)  that  a  note  and 
mortgage  had  no  other  consideration  than  the  balance  due  on  a  prior 
debt  and  mortgage  of  which  it  was  a  renewal,  and  that  the  difference 
between  the  two  was  usury  charged  by  the  mortgagee  for  Indulgence, 
sets  out  with  sufficient  distinctness  the  facts  which  constitute  the 
alleged  usury.     Churchill  v.  Turnage,  122  N.  C,  426. 

In  an  action  for  malicious  arrest. — In  an  action  for  having  the 
defendant  arrested  maliciously  and  without  probable  cause,  the 
complaint  should  allege  that  the  action  in  which  the  arrest  was  made 
has  been  terminated.    Johnson  v.  Finch,  93  N.  C,  205. 

In  an  action  for  malicious  prosecution. — In  an  action  for  malicious 
prosecution,  the  complaint  should  allege  that  the  process  was  void, 
or  was  issued  without  probable  cause,  or  that  it  was  prompted  by 

196 


COMPLAINT,  WHAT  TO  CONTAIN.  §  233  (2) 

malice,  and  that  the  proceedings  thereunder  have  terminated.  Bar- 
fleld  v.  Turner,  101  N.  C.,  357;  Ely  v.  Davis,  111  N.  C,  24;  Davis  v. 
Terry,  114  N.  C,  28. 

In  an  action  for  malicious  abuse  of  process. — In  an  action  to  re- 
cover damages  for  the  malicious  abuse  of  process  in  a  civil  action, 
ft  is  not  necessary  that  the  complaint  shall  aver  a  judicial  determina- 
tion of  the  action  in  which  such  process  issued.  It  is  otherwise  in 
actions  for  malicious  prosecution  for  crime.  Sneeden  v.  Harris 
109  N.  C,  349;  Lockhart  v.  Bear,  .117  N.  C,  299. 

In  an  action  for  personal  property  by  officer. — Where  the  cause  of 
action  alleged  is  that  the  plaintiff  became  entitled  to  the  posses- 
ion of  personal  property  sued  for  by  virtue  of  a  levy  of  executions 
iBsued  to  him  as  an  officer,  it  is  not  necessary  to  set  forth  in  the  com- 
plaint the  process  under  which  the  seizure  was  made.  Penland  v. 
Leatherwood,  101  N.  C,  509. 

In  an  action  for  damages. — The  rules  of  pleading  are  not  so  strin- 
gent as  to  require  special  averment  in  the  complaint  of  every  im- 
nrdiate  cause  of  injury,  in  an  action  for  damages.  Hammond  v. 
Schiff.  100  N.  C.f  161. 

Under  the  established  and  liberal  rule  of  pleading  under  The  Code 
system  that  an  allegation  of  facts  entitling  a  party  to  affirmative 
relief  is  equivalent  to  a  formal  demand  for  such  relief,  an  allegation 
In  a  complaint  in*  an  action  for  damages  for  ponding  water  on  plain- 
tiff's land  that  the  fertility  of  his  land  had  been  destroyed  and  the 
land  rendered  totally  unfit  for  agricultural  purposes  was  properly 
held  by  the  trial  judge  to  be  a  demand  for  permanent  damages. 
Parker  v.  Railroad  Co.,  119  N.  C,  678. 

In  an  action  to  impeach  a  deed. — If  it  is  desired  to  attack  a  deed 
between  husband  and  wife,  upon  the  ground  that  it  was  executed  in 
contemplation  of  a  separation,  that  allegation  must  be  duly  made  in 
the  pleadings.     Barnes  v.  Barnes,  104  N.  C,  613. 

In  an  action  for  distributive  share. — In  an  action  brought  against 
administrator  for  an  account  within  two  years,  it  is  not  essential 
for  the  complaint  to  allege  that  there  is  "no  necessity  for  retaining 
the  funds,"  under  Sec.  1512  of  The  Code.  •  Allen  v.  Royster,  107  N. 
C  278. 

Action  against  administrator. — When  the  only  cause  of  action  al- 
leged in  a>  complaint  is  that  the  defendant,  as  administrator,  neg- 
lected and  failed  to  discharge  his  duties  as  such,  the  action  can  be 
considered  only  as  brought  against  him  in  his  official  capacity.  Wood 
t.  Morgan.  118  N.  C,  749. 

In  an  action  on  note. — The  payee  or  endorsee  of  a  note  is  prima 
fair  the  owner  and  holder,  and  it  is  unnecessary  that  he  should 
make  such  an  allegation  in  his  complaint.  Deloatch  v.  Vinson,  108 
N-  C,  147. 

In  an  action  for  slander. — In  an  action  for  slander,  the  complaint 
must  set  out  the  actionable  words  spoken,  and  not  simply  a  nar- 
rative of  what  occurred.  Burns  v.  Williams,  88  N.  C,  159.  No 
i«w#;«r/o,  is  now  necessary.    Wozelka  v.  Hettrick,  93  N.  C,  10. 

In  an  action  of  debt. — The  complaint  in  debt  upon  simple  contract 
must  set  out  the  coritideration  among  other  facts.  Moore  v.  Hobbs, 
79  N.  C,  535,  and  if  this  is  not  done  the  complaint  is  demurrable. 
Lassiter  v.  Roper,  108  N.  C,  17. 

In  actions  upon  parol  contracts,  it  is  necessary  that  the  com- 
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plaint  should  disclose  a  sufficient  consideration.    Burbage  v.  Wind- 
ley,  108  N.  C.,  357. 

In  an  action  for  account. — If  a  settlement  is  conditional,  upon  the 
performance  of  certain  things  thereafter  to  be  done  by  one  of  the 
parties  thereto,  but  which  have  never  been  performed,  it  is  not 
necessary,  in  an  action  for  account,  to  allege  the  specific  errors 
therein.     Quarles  v.  Jenkins,  98  N.  C,  258. 

In  an  action  for  penalty. — In  an  action  to  recover  the  penalty  given 
against  registers  of  deeds  for  issuing  marriage  license  in  violation  of 
Sec.  1816,  The  Code,  it  is  essential  that  the  complaint  should  allege 
that  the  register  issued  the  license  knowingly  or  without  reasonable 
inquiry.  Brown  v.  Mitchell,  102  N.  C,  347;  Maggett  v.  Roberts,  108 
N.  C,  174;  S.  C,  112  N.  C,  71. 

In  an  action  for  an  office. — In  an  action  to  recover  possession  of  an 
office  to  which  the  relator  alleges  he  was  duly  chosen,  but  was  ex- 
cluded therefrom  by  the  illegal  action  of  the  board  of  canvassers 
in  rejecting  certain  returns,  it  is  not  necessary  to  set  forth  in  the 
complaint,  specifically,  the  errors  which  the  board  committed:  an 
averment  that  the  relator  was  duly  elected,  and  is  unlawfully  pre- 
vented from  the  enjoyment  of  the  office  is  sufficient  Kllburn  v.  Pat- 
terson, 98  N.  C,  593;  Hancock  v.  Hubbs,  Id.,  590. 

In  an  action  against  a  corporation. — In  a  suit  against  a  railroad 
company,  it  may  be  designated  by  its  corporate  name  without  alleg- 
ing its  incorporation.  Stanly  v.  Railroad,  89  N.  C,  331;  Ramsay  v. 
Railroad,  91  N.  C,  418;  Griffin  v.  Light  Co.,  Ill  N.  C,  434. 

In  an  action  on  a  laborer's  lien. — It  is  essential  to  the  validity  of  a 
laborer's  lien,  that  the  "claim,"  or  notice,  which  he  is  required  to 
file,  shall  set  forth,  in  detail,  the  times  when  the  labor  was  per 
formed,  its  character,  the  amount  due  therefor  and  upon  what  prop- 
erty it  was  employed;  and  if  it  is  for  materials  furnished,  the  same 
particularity  is  required.  Defects  in  these  respects,  will  not  be 
cured  by  alleging  the  necessary  facts  in  the  pleadings  in  an  action 
brought  to  enforce  the  lien.  Cook  v.  Cobb,  101  N.  C,  68;  Wray  v. 
Harris,  77  N.  C,  77;  Moore  v.  R.  R.,  112  N.  C,  236. 

In  an  action  for  converting  mortgaged  crop. — A  complaint  for  con- 
verting a  mortgaged  crop,  which  avers  the  title  to  such  crop  raised 
by  the  mortgagor,  and  by  him  conveyed  to  the  plaintiff,  its  delivery 
to  the  defendant,  its  value,  and  its  appropriation  by  the  defendant 
to  his  own  use  after  demand  by  the  plaintiff,  is  in  full  compliance 
with  the  requirements  of  this  section.  Womble  v.  Leach,  83  N. 
C,  84. 

In  an  action  on  a  policy  of  insurance. — In  an  action  on  a  policy  of 
insurance  a  copy  of  the  application  need  not  be  set  out  in  the  com- 
plaint. Britt  v.  Insurance  Co.,  105  N.  C,  175,  overruling  (on  this 
point)  Bobbitt  v.  Insurance  Co.,  66  N.  C,  70. 

New  promise. — Where  an  action  is  brought  to  enforce  payment 
of  a  bond  and  a  new  promise  is  relied  on  to  rebut  an  alleged  com- 
promise and  satisfaction,  the  complaint  should  declare  on  the  "bond, 
and  a  new  promise  be  relied  on  to  rebut  the  compromise.  King  v. 
Phillips,  94  N.  C,  555. 

Bill  of  review. — An  action  in  the  nature  of  a  bill  of  review,  can 
only  be  maintained  upon  three  grounds:  1.  For  error  apparent  on  the 
face  of  the  decree;  2.  For  new  matter  discovered  since  the  decree 
was  rendered  and  3,  for  fraud.    In  such  an  action  it  is  not  compe- 
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I  tent  to  look  into  the  evidence  to  ascertain  if  any  fact  was  miscon- 
I  ceived,  or  that  the  decree  was  based  on  an  erroneous  statement  of 
|       facts.    Farrar  v.  Staton,  101  N.  C,  78. 

Two  unconnected  causes  of  action. — A  complaint  containing  two 
|       unconnected  causes  of  action  against  different  persons  is  demur- 
able.    Burns  v.  Williams,  88  N.  C.,  169;  Mitchell  v.  Mitchell,  96  N. 
!        C 14. 

A  plaintiff  cannot  join  in  the  same  complaint  a  cause  of  action 
1       against  one  of  two  defendants,  with  another,  against  both.    N.  C. 
Land  Co.  v.  Beatty,  69  N.  C,  329. 

8ee  Sec.  267,  post,  and  cases  there  cited. 

Non-suit  as  to  some  of  the  causes  of  action. — Where  the  complaint 

set  out  three  causes  of  action,  and  on  the  trial  the  plaintiff  entered 

\       a  nonsuit  as  to  two  of  them,  he  is  entitled  to  prosecute  his  action 

as  to  the  remaining  cause  of  action.    Grant  v.  Burgwyn,  84  N.  C, 

560. 

Quantum  meruit. — Where  the  complaint  alleged  that  the  plaintiff 
was  employed  by  the  defendant,  and  rendered  services,  he  can  re- 
cover either  on  a  special  contract,  or  on  the  common  count.  Lewis 
v.  Railroad,  95  N.  C,  179;  Fulps  V.  Mock,  108  N.  C,  601;  Stokes  v. 
Taylor,  104  N.  C,  394;  Holden  v.  Warren,  118  N.  C,  326. 

In  an  action  for  contract  price  for  building  a  house,  builder  can  re- 
cover on  a  Quantum  meruit  if  the  house  was  accepted,  though  he 
fails  to  prove  the  contract  as  alleged.*  Moffit  v.  Glass,  117  N.  C, 
142. 

Change  of  cause  of  action. — A  plaintiff  cannot  abandon  his  cause 
of  action  and  recover  upon  an  entirely  different  cause  of  action  with- 
out amendment  unless  the  defendant  enters  no  objection  and  per- 
mits the  case  to  be  tried  in  the  changed  aspect.  Sams  v.  Price,  119 
K.  C  572. 

Note. — The  above  case  reviews  the  authorities  quite  fully. 

A  complaint  proceeding  upon  one  theory  will  not  authorize  a  re- 
covery upon  another  and  entirely  different  theory.  Moss  v.  Railroad 
Company,  122  N.  C,  889. 

Recovery  must  be  solely  on  facts  stated  in  the  complaint. — A  plain- 
tiff cannot  recover  upon  the  state  of  facts  other  than  those  set  out 
In  his  complaint  except  by  amendment  of  his  complaint.  Shelton  v. 
Davis,  69  N.  C,  324;  Browning  v.  Berry,  107  N.  C,  231. 

The  plaintiff  must  allege  his  cause  of  action  in  the  complaint,  and 
be  cannot  recover  on  a  cause  of  action  set  out  in  the  pleadings  of 
his  adversary.  Willis  v.  Branch,  94  N.  C,  142;  Johnson  v.  Finch,  93 
N.  C.  205. 

Where  the  plaintiff  declared  for  one  undivided  half,  he  can  re- 
cover no  more  without  amendment.     Cox  v.  Ward,  107  N.  C,  507. 

Aider- — Where  the  cause  of  action  is  defectively  stated  in  the  com- 
plaint it  may  be  aided  by  the  facts  alleged  in  the  answer.  Willis 
▼  Branch,  94  N.  C,  142;  Harris  v.  Sneeden,  104  N.  C,  369;  Mizzell 
v.  Rnffin.  118  N.  C,  69.     See  cases  cited,  242,  post. 

In  an  action  against  a  receiver. — In  cases  where  it  is  necessary  to 
obtain  leave  to  sue  on  a  receiver's  bond,  the  complaint  should  al- 
lege that  such  leave  has  been  granted,  but  failure  to  do  so  is  not  a 
defect  in  the  cause  of  action,  but  a  defective  statement  of  a  good 
cause  of  action,  and  is  cured  by  failure  to  demur  specially  on  that 
ground.    Black  v.  Gentery,  119  N.  C,  502. 
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Against  telegraph  company. — Where  a  complaint  states  that  a 
copy  of  a  telegraph  message  is  attached,  which  copy  has  the  mes- 
sage written  upon  a  blank  printed  form  containing  certain  condi- 
tions, such  blank  with  the  message  and  conditions  thereon  forms  a 
part  of  the  complaint.     Sherrlll  v.  Telegraph  Company,  109  N.  C..527. 

When  a  judgment  will  cure  the  absence  of  a  complaint. — Judg- 
ment cures  the  absence  of  a  complaint  especially  where  the  special- 
ty is  filed  as  a  substitute  and  the  summons  names  the  amount  Vick 
v.  Pope,  81  N.  C,  22:  Leach  v.  Railroad,  65  N.  C,  485:  Peoples  v. 
Norwood,  94  N.  C,  167;  Little  v.  McCarter,  89  N.  C,  233;  Robeson  v. 
Hodges,  105  N.  C,  49;  McNeill  v.  Hodges,  Id.  52;  Peebles  v.  Bras- 
well,  107  N.  C,  68. 

A  judgment  rendered  without  any  complaint  having  been  filed 
is  not  necessarily  void.  Such  judgment  is  valid  if  rendered  by  con- 
sent, or  if  ratified  by  subsequent  assent  to  it.  Stancill  v.  Gay,  92  N. 
0.,  455. 

See,  also,  Sees.  179,  183,  184,  185,  186,  223,  and  231,  ante:  also,  Sees. 
239,  especially  239  (6),  260,  261,  269,  270,  271,  274,  post,  and  cases 
cited  under  them. 

(3)  A  demand  of  the  relief  to  which  the  plaintiff  sup- 
poses himself  entitled.  If  the  recovery  of  money  be  de- 
manded, the  amount  thereof  must  be  stated. 

Defect  in  the  demand  for  judgment  immaterial. — Any  informality 
or  defect  in  the  demand  for  judgment  is  immaterial,  and  cannot  be 
ground  for  demurrer  or  other  objection  so  long  as  the  sum  demanded 
(in  an  action  for  money  only)  appears  from  the  summons,  and  how 
It  is  due,  from  the  complaint.     Dunn  v.  Barnes.  73  N.  C,  273. 

Under  the  C.  C.  P.,  the  prayer  for  relief  is  most  obviously  a  ma- 
terial part  of  the  complaint.  But  semhle  that  failure  to  insert  such 
prayer  is  not  fatal.     Davis  v.  Ely,  100  N.  C,  283. 

A  formal  prayer  for  relief  is  not  now  essential:  the  court  will  ren- 
der such  judgment  as  the  faets,  proved  or  admitted,  demand,  not  In- 
consistent with  the  pleadings,  notwithstanding  the  party  may  have 
misconceived  his  remedy.  Jones  v.  Mial,  79  N.  C,  168:  Harris  v. 
Sneeden.  104  N.  C,  369:  Fowler  v.  Osborne,  111  N.  C,  404:  Simmons 
v.  Allison,  118  N.  C,  763. 

A  party  can  recover  judgment  for  any  relief  to  which  tjie  facts  al- 
leged and  proved  entitle  him.  whether  demanded  In  the  prayer  for 
relief  or  not.  McNeill  v.  Hodges.  105  N.  C,  52:  Sams  v.  Price,  119 
N.  C.  572:  Parker  v.  R.  R.  Id.  677:  Gillam  v.  Ins.  Co..  121  N.  C.  369. 

A  formal  prayer  for  relief  is  not  now  necessary  in  a  complaint: 
and  in  an  action  for  slander  separate  demands  for  damages  need  not 
be  appended  to  the  various  allegations  setting  up  the  causes  of  ac- 
tion.    Gudger  v.  Penland,  108  N.  C,  593. 

Failure  to  pray  for  proper  relief  Is  not  material.  Gattis  v.  Kilgo. 
125  N.  C. 

The  facts,  not  prayer,  govern  relief. — The  facts  stated,  and 
proven,  and  not  the  prayer  for  relief,  show  what  remedy  ought  to  be 
granted.     Johnson  v.  Loftin,  111  N.  C,  319:  Adams  v.  Hayes.  120  N. 

Plaintiff  entitled  to  any  relief  not  inconsistent  with  the  pleadings. 
— No  general  prayer  need  be  expressed  in  the  pleadings,  but  is  al- 
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ways  implied.  The  party  is  not  restricted  to  the  specific  relief  de- 
manded, but  may  have  any  relief  justified  by  the  facts  proven,  and 
not  inconsistent  with  the  pleadings.  Knight  v.  Hough taling,  85  N. 
C.  17. 

The  relief,  if  there  be  no  answer,  shall  not  exceed  that  demanded 
in  the  complaint,  but  in  any  other  case  any  relief  may  be  granted 
consistent  with  the  case  made  by  the  complaint  and  embraced  in 
the  issue.    Jones  v.  Mial,  82  N.  C,  252. 

Under  the  present  system  of  practice,  there  being  but  one  form  of 
action,  it  is  the  office  of  the  complaint  to  set  forth  the  facts  upon 
which  the  plaintiff's  right  to  relief  is  based,  and  if  they  are  adjudged 
sufficient  the  court  will  direct  the  appropriate  remedy.  Moore  v. 
Cameron,  93  N.  C,  51;  Lumber  Co.  v.  Wallace,  93  N.  C,  38. 

A  plaintiff  is  entitled  to  such  relief  as  the  facts  stated  in  his  com- 
plaint will  admit,  although  he  misconceives  the  manner  in  which 
it  may  be  afforded.  Patrick  v.  Railroad,  93  N.  C,  422;  Scarlett  v. 
Norwood,  115  N.  C,  284. 

The  prayer  for  judgment  does  not  fix  the  plaintiff's  right,  but  the 
court  should  grant  such  judgment  as  the  allegations  in  the  pleadings 
will  warrant.     Moore  v.  Nowell,  94  N.  C,  265. 

In  an  action  equitable  in  its  nature,  the  court  may  give  such  relief 
as  the  facts  and  pleadings  may  render  appropriate,  though  it  be  not 
prayed  in  the  complaint,  and  it  may,  to  that  end,  order  the  plead- 
ings to  be  reformed  to  correspond  with  the  facts  established.  Barnes 
v.  Barnes,  104  N.  C,  613. 

The  existence  of  other  remedies  against  the  defendant,  as  in  this 
case,  does  not  impair  the  one  chosen.  McEachin  v.  Stewart,  106  N. 
C  336. 

The  law  does  not  favor  a  multiplicity  of  motions,  when  one  will 
put  an  end  to  the  controversy,  and  sufficient  ground  appears  of  rec- 
ord to  sustain  it,  though  not  relied  on  by  the  party  seeking  relief. 
Skinner  v.  Terry,  107  N.  C,  103. 

Under  The  Code,  the  demand  for  relief  in  a  complaint  is  imma- 
terial and  the  court  will  give  any  judgment  justified  by  the  pleadings 
and  proof.     Gillam  v.  Life  Insurance  Co.,  121  N.  C.  369. 

The  prayer  for  judgment  does  not  bind  the  plaintiff  who  is  entitled 
to  such  judgment  as  the  pleadings  and  proofs  justify;  hence,  if  a 
judgment  is-  for  a  greater  amount  than,  or  different  from,  the 
prayer  for  judgment,  but  is  justified  by  the  pleadings  and  proof,  it 
is  immaterial  that  it  is  not  in  conformity  with  the  prayer  of  the 
complaint     Reade  v.  Street,  122  N.  C,  301. 

Prayer  loo  late  after  judgment. — In  an  action  to  have  the  holder  of 
the  legal  title  declared  a  trustee,  it  is  too  late  after  final  judgment 
to  ask  for  an  account  of  the  rents  and  profits.  Brendle  v.  Herren,  97 
N.  C.  257. 

Jurisdiction. — While  the  sum  demanded  ordinarily  determines  the 
jurisdiction,  the  plaintiff's  demand  must  be  made  in  good  faith,  and 
not  for  the  purpose  of  giving  jurisdiction.  The  superior  court  has 
Qo  jurisdiction  of  an  action  upon  a  running  account  for  $312,  which 
has  been  reduced  by  payments  to  less  than  $200.  Wiseman  v.  Withe- 
row,  90  N.  C,  140. 

It  is  the  sum  which  is  demanded  in  good  faith,  which  confers  juris- 
diction, and  where  the  plaintiff's  demand  consists  of  several  distinct 
items,  it  is  the  aggregate  which  constitutes  the  sum  demanded  and 
confers  jurisdiction.  Moore  v.  Nowell,  94  N.  C.  265;  Maggett  v. 
Roberts,  108  N.  C.~,  174;  Martin  v.  Goode,  111  N.  C,  288. 

In  actions  arising  out  of  contract,  it  is  the  sum  demanded  that 
fixes  the  jurisdiction.    Brantley  v.  Finch,  97  N.  C,  91. 
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A  mere  demand  of  judgment  for  amount  of  damages  greater  than 
are  alleged  in  the  complaint,  will  not  avail  to  give  the  superior  court 
jurisdiction.    Bowers  v.  Railroad,  107  N.  C,  721. 

Before  justice  of  the  peace. — Where  the  sum  demanded,  both  in 
the  summons  and  on  the  trial,  was  two  hundred  dollars  but  the  plain- 
tiff filed  an  account  showing  more  than  that  sum  to  be  due,  the  jus- 
tice had  jurisdiction  without  any  remission  of  the  excess  of  the  ac- 
count over  the  sum  demanded.     Brantley  v.  Finch,  97  N.  C  91. 

It  is  only  when  the  principal  sum  demanded  exceeds  two  hundred 
dollars  that  the  plaintiff  is  required  to  remit  the  excess  above  that 
sum  in  order  to  give  the  justice  jurisdiction.    Ibid. 

In  an  action  before  a  justice  of  the  peace  in  which  two  causes  of 
action  were  alleged,  the  first  sufficiently,  but  the  second  defectively, 
for  want  of  proper  averment  of  jurisdictional  facts,  the  justice  may 
proceed  to  judgment  upon  the  first.  Mfg.  Co.  v.  Barrett,  95  N. 
C,  36. 

See.  234.    Complaint  in  action  to  recover  debt  contracted  for 
the  purchase  of  land,  what  to  set  forth*    1879,  c*  217* 

In  actions  for  the  recovery  of  a  debt  contracted  for  the 
purchase  of  land,  it  shall  be  the  duty  of  the  plaintiff  to  set 
forth  in  his  complaint  that  the  consideration  of  the  debt  sued 
on  was  the  purchase-money  of  certain  land,  describing  said 
land  in  an  intelligible  manner,  such  as  the  number  of  acres, 
how  bounded,  and  where  situated. 

Allegations  not  necessary. — In  an  action  on  a  note  for  purchase- 
money  for  land,  it  is  not  necessary  to  allege  in  the  complaint  that 
the  title  was  good,  or  that  plaintiff  has  tendered  a  deed.  It  is  other- 
wise in  an  action  for  specific  performance.  Toms  v.  Fite,  93  N.  C 
274. 

Presumption  of  allegation. — If  the  judgment  of  the  court  recites 
the  fact  that  the  debt  was  contracted  for  the  purchase  of  land,  such 
recital  is  conclusive  as  between  the  parties  to  the  record.  And 
where  that  fact  is  recited  in  a  judgment  rendered  by  a  justice  of  the 
peace,  though  the  pleadings  may  have  been  oral,  it  is  likewise  con- 
clusive— the  presumption,  in  the  absence  of  anything  to  the  contrary 
appearing,  being  that  the  judgment  was  rendered  after  a  trial  in 
which  the  recited  fact  was  duly  established.  Durham  v.  V/ilson,  104 
N.  C,  595. 

Section  does  not  apply. — This  section  does  not  apply  where  a  deed 
has  not  been  executed  to  the  vendee.  Lewis  v.  McDowell,  88  N.  C, 
261. 

Sec.  235.    If  answer  denies  that  debt  was  contracted  for  pur- 
chase  of  land,  issue  to  be  submitted  to  jury,    1879,  c,  217* 

If  the  defendant  shall  deny  in  his  answer  that  the  obliga- 
tion sued  on  was  for  the  purchase-money  of  the  land  described 
in  the  complaint,  it  shall  be  the  duty  of  the  court  to  sub- 
mit the  issue  so  joined  to  the  jury. 
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Waiver  of  jury  trial. — Although  the  statute  gives  the  defendant 
a  right  to  have  the  issue,  whether  the  debt  sued  on  was  contracted 
for  the  purchase  of  land,  tried  by  a  jury,  if  he  so  demands,  yet,  if 
after  being  duly  summoned,  he  fails  to  appear  and  answer,  he  waives 
that  right    Durham  v.  Wilson,  104  N.  C,  595. 

See.  236,    Form  of  Judgment  and  execution  upon  judgment 
for  plaintiff.    1879,  c.  217. 

If  the  answer  does  not  deny  the  said  allegation  so  set  forth 
in  the  complaint,  or  if  the  said  issue  shall  be  found  by  the 
jury  in  favor  of  the  plaintiff,  it  shall  be  the  duty  of  the  court 
to  have  embodied  in  the  judgment,  that  the  debt  sued  on 
was  one  contracted  for  the  purchase-money  of  said  land, 
describing  it  briefly ;  and  it  shall  also  be  the  duty  of  the 
clerk  to  set  forth  in  the  execution,  that  the  said  debt  was 
one  contracted  for  the  purchase  of  said  land,  the  description 
of  which  shall  be  set  out  briefly  as  in  the  complaint. 

Execution. — A  sheriff  is  justified  in  refusing  to  sell  the  homestead 
under  an  execution  issued  upon  a  judgement,  which  does  not  spe- 
cify that  it  is  rendered  for  the  purchase-money  due  for  such  home- 
stead. Should  he,  however,  sell  in  such  a  case,  the  sale  is  valid. 
Durham  v.  Bostlck,  72  N.  C,  353. 

See.  237.    Defendant  to  file  bond  in  action  for  real  property, 
1869-'709  c.  193,  s.  1, 

In  all  actions  for  the  recovery  of  real  property,  or  for  the 
possession  thereof,  the  defendant,  before  he  is  permitted  to 
plead,  answer  or  demur,  shall  execute  and  file  in  the  office 
of  the  clerk  of  the  superior  court  of  the  county  wherein  the 
suit  is  pending,  an  undertaking  with  good  and  sufficient 
surety,  in  an  amount  to  be  fixed  by  the  court,  not  less  than 
two  hundred  dollars,  to  be  void  upon  condition  that  the 
defendant  pay  to  the  plaintiff  all  such  costs  and  damages  as 
the  plaintiff  may  recover  in  the  action,  including  damages 
for  the  loss  of  rents  and  profits  :  Provided,  that  no  such  under- 
taking shall  be  required  if  an  attorney,  practicing  in  the 
court  wherein  the  action  is  pending,  will  certify  to  the  court 
in  writing  that  he  has  examined  the  case  of  the  defendant 
and  is  of  the  opinion  that  the  plaintiff  is  not  entitled  to  re- 
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cover,  and  if  the  defendant  will  also  file  an  affidavit,  stating 
that  he  is  not  worth  the  amount  of  said  undertaking  in  any 
property  whatsoever,  and  is  unable  to  give  the  same. 

Bond  secures  damages  at  well  at  costs. — The  bond  of  defendant 
secures  damages  as  well  as  costs.  Rollins  v.  Henry,  77  N.  C,  467. 
But  only  damages  accruing  after  bond  filed.    White  v.  Pox,  125  N.  C. 

Summary  judgment  against  sureties. — Upon  judgment  being  ren- 
dered against  the  defendant  in  an  action  to  recover  land,  it  is  not 
error  to  enter  up  a  summary  judgment  against  the  sureties  on  his 
bond.     Rollins  v.  Henry,  84  N.  C,  569. 

Surety  not  released. — Where  one  administrator,  without  the  knowl- 
edge or  consent  of  his  co-administrator,  agreed  to  compromise  a  suit 
'  for  the  possession  of  land  and  foreclosure  of  a  mortgage,  wherein 
R.  had  become  surety  on  an  undertaking  given  by  the  mortgagor 
under  this  section  to  secure  the  rents,  etc.,  which  agreement  in- 
cluded an  indulgence  for  an  indefinite  time,  but  no  positive  act  of 
affirmation  or  adoption  by  the  co-administrator  of  the  agreement 
was  shown,  the  surety  is  not  released.  Jordan  v.  Spiers,  113  N. 
C,  344. 

Notice  to  strike  out  for  want  of  bond. — Where  the  defendant  in 
a  petition  for  partition  pleaded  sole  seizin,  it  was  error  to  strike  out 
his  answer  without  notice,  because  no  defence  bond  had  been  filed. 
He  was  entitled  to  a  rule  to  show  cause.  Cooper  v.  Warlick,  109  N. 
C,  672;  Brittain  v.  Howell,  19  N.  C,  107;  Russell  v.  Saunders,  48  N. 
C,  432. 

If  bond  is  not  filed. — Where  in  an  action  to  recover  possession 
of  land,  the  defendant  failed  to  file  the  bond  required  by  this  section 
and  did  not  ask  leave  to  answer  without  giving  bond  until  the  time 
for  answering  had  expired,  it  was  proper,  under  Section  390  of  The 
Code,  to  give  judgment  against  the  defendant  for  possession  of  the 
land,  without  damages  even  if  there  was  excusable  neglect  in  fail- 
ing to  file  answer.  Jones  v.  Best,  121  N.  C,  154;  Vick  v.  Baker,  122 
N.  C,  98;  Norton  v.  McLaurin,  125  N.  C. 

Where  landlord  is  joined  with  tenant  as  defendant. — While  the 
landlord  may  be  joined  with  the  tenant  as  a  defendant,  each  must 
give  bond  or  be  relieved  of  doing  so  under  above  section.  Should 
the  tenant  fail  to  give  bond,  judgment  can  be  taken  against  him, 
but  no  execution  will  issue  till  the  defence  set  up  by  the  defendant 
landlord  is  passed  upon.  Harkey  v.  Houston,  65  N.  C,  137;  Rollins 
v.  Rollins,  76  N.  C,  264. 

Defendant  in  forma  pauperis. — A  defendant  who  is  allowed  to  de- 
fend an  action  for  the  recovery  of  land  without  giving  bond  is  en- 
titled to  recover  costs.     Justice  v.  Eddings,  75  N.  C,  581. 

Where  the  defendant  is  allowed  upon  affidavit  to  defend  without 
giving  security  for  costs,  he  is  neither  exempted  from  paying  costs 
if  judgment  is  rendered  against  him,  nor  prevented  from  recovering 
costs.     Lambert  v.  Kinnery,  74  N.  C,  348. 

The  statute  simply  relieves  him  from  giving  the  undertaking. 
Dempsey  v.  Rhodes,  93  N.  C,  120. 

Affidavit. — In  an  action  to  recover  land,  this  section  was  suffi- 
ciently complied  with  when  the  defendant  made  affidavit  that  he 
was  not  worth  two  hundred  dollars  in  any  property  whatever,  and 
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was  unable  to  give  the  undertaking  required,  and  his  counsel  cer- 
tified that  they  had  examined  his  case  and  were  of  opinion  he  "had 
good  defence  to  the  action."  Refusal  of  the  court,  upon  such  affi- 
davit and  certificate,  to  allow  him  to  plead,  answer  or  demur  without 
giving  security,  because  it  also  appeared  that  he  was  worth  real  es- 
tate to  the  value  of  one  hundred  and  twenty-five  dollars,  was  error. 
Nor  does  the  statute  provide  that  in  such  cases  the  court  may  re- 
quire a  less  sum  than  two  hundred  dollars.  The  purpose  of  the  law 
is  to  provide  for  persons  too  poor  to  give  the  undertaking  ordinarily 
required,  and  the  court  has  no  discretion  in  the  matter.  The  law  in 
this  respect  is  not  changed  by  The  Code,  Sec.  117,  which  simply  pro- 
vides for  a  mortgage  in  lieu  of  security.  Wilson  v.  Fowler  104  N. 
C,  471. 

A  defendant  is  entitled  to  defend  without  giving  bond,  upon  affi- 
davit of  inability,  in  accordance  with  the  requirement  of  the  act  in 
force  when  suit  was  brought.    Taylor  v.  Apple,  90  N.  C,  345. 

Certificate  of  counsel. — It  is  not  required  that  the  enquiry  of  coun- 
sel should  extend  beyond  the  information  derived  from  the  defend- 
ant and  such  as  counsel  may  possess  in  addition,  upon  which,  as 
safe  and  prudent  advisers,  they  would  undertake  to  act.    Ibid. 

The  certificate  of  counsel  applies  only  to  the  action  as  then  con- 
stituted, and  not  to  any  other  possible  action  that  might  be  brought 
by  plaintiff  for  same  or  similar  relief.  Wilson  v.  Fowler,  104  N. 
C,  471. 

No  notice  required. — No  notice  is  required  of  an  application  for 
leave  to  defend  without  giving  bond,  upon  filing  the  affidavit  speci- 
fied in  this  section.    Deal  v.  Palmer,  68  N.  C,  215. 

Leave  not  a  matter  of  discretion. — Where  the  requirements  of  the 
pronto  in  this  section  are  complied  with,  leave  to  defend  without 
giving  bond  is  a  matter  of  right,  and  does  not  rest  in  the  discretion 
of  the  judge.  Jones  v.  Fortune,  69  N.  C,  322 :  Dempsey  v.  Rhodes, 
93  N.  C,  120. 

Conditional  order. — Where  a  judge  granted  a  judgment  for  plaintiff 
In  an  action  for  the  possession  of  land,  to  be  stricken  out  if  defend- 
ant filed  a  proper  bond  in  thirty  days  after  adjournment  of  court, 
the  judgment  was  void,  and  the  clerk  had  the  power  to  make  an 
order  allowing  defendant  to  answer  without  bond,  upon  his  filing 
the  affidavit  and  the  certificate  of  counsel  required  by  law.  Strick- 
land v.  Cox,  102  N.  C.t  411. 

Mortgage  in  iieu  of  bond. — A  mortgage  given  under  Sec.  120  of 
The  Code  in  lieu  of  the  bond  required  by  this  section  (237)  may  be 
foreclosed  by  motion,  upon  notice,  in  the  original  action.  Ryan  v. 
Martin,  103  N.  C,  282;  Ibid.,  104  N.  C,  176. 

Waiver  of  bond. — The  bond  under  this  section  of  The  Code  is  for 
the  benefit  of  the  plaintiff,  and  he  can  waive  it,  and  will  he  deemed 
to  have  done  so,  if  he  allows  a  number  of  terms  of  court  to  pass 
without  demanding  it.  If  not  waived  entirely,  it  is  waived  until  de- 
manded. McMillan  v.  Baker,  92  N.  C,  110;  Dempsey  v.  Rhodes,  93 
N.  C,  120. 

Where,  in  an  action  to  recover  land,  the  defendant  failed  to  01  e  a 
bond  to  secure  costs  and  damages,  as  required  by  The  Code,  Sec. 
237,  it  is  error  to  strike  out  the  answer  on  a  motion  made  at  the  trial 
term,  without  giving  the  defendant  an  opportunity  to  file  a  bond  at 
that  time.    Ibid. 

Additional  security  can  be  required. — The  court,  in  a  proper  case, 

205 


§237 


CLARK'S   CODE   OF  CIVIL  PROCEDURE. 


has  the  power  to  order  the  defendant  to  give  additional  security,  and, 
on  his  failure  to  comply,  can  strike  out  the  answer  and  award  judg- 
ment    Vaughan  v.  Vincent,  88  N.  C,  116. 

Receiver  can  be  appointed. — The  requirement  that  a  defendant 
shall  give  bond  for  costs  and  damages  before  answering  does  not 
abridge  the  power  of  the  court  to  appoint  a  receiver  of  the  rents  and 
profits.  Kron  v.  Dennis,  90  N.  C,  327;  Durant  v.  Crowell,  97  N.  C. 
367. 

Time  extended. — In  a  proper  case  the  court  could  extend  the  time 
for  filing  the  undertaking.     Taylor  v.  Pope,  106  N.  C,  267. 

When  there  is  a  severance. — When  a  separate  trial  is  ordered  for 
defendants,  each  must  comply  with  this  section.  Bryan  v.  Spivey, 
106  N.  C,  95. 

Vendee  in  possession. — Where  a  vendee  is  let  into  possession  be- 
fore the  purchase-money  is  paid,  and  the  vendor  brings  an  action  to 
recover  the  possession,  the  defendant  must  file  the  undertaking  to 
secure  rents  and  damages  provided  for  by  this  section,  before  he  will 
be  allowed  to  answer.    Allen  v.  Taylor,  96  N.  C,  27. 


CHAPTER  TWO. 
THE  DEMURRER. 


Section. 

238.  Defendant  to  demur  or  an- 
swer. 

289.  When  defendant  may  demur. 

240.  Demurrer  must  specify  the 
grounds  of  objection." 


Section. 

241.  Objection    not  appearing  on 

complaint. 

242.  Objection       when      deemed 

waived. 


See.  238.    Defendant  to  demur  or  answer.    C  €•  J\f  s.  94, 

The  only  pleading  on  the  part  of  the  defendant  is  either 
a  demurrer  or  an  answer.  If  the  plaintiff  shall  have  failed 
to  file  his  complaint  within  the  time  limited  for  the  purpose, 
the  defendant  may  move  for  judgment  of  non-suit. 

Defence  must  be  presented  in  apt  time. — As  a  general  rule,  the  de- 
fence must  be  presented  In  apt  time,  or  it  is  waived.  This  rule  does 
not  apply  where  the  complaint  is  one  on  which  a  judgment  could  not 
be  given.     Pearce  v.  Mason,  78  N.  C.t  37. 

Effect  of  demurrer. — By  demurring,  the  defendant  admits  the  truth 
of  the  testimony  in  the  aspect  most  favorable  to  the  plaintiff.  Bond 
v.  Wool,  107  N.  O.,  139;  Knight  v.  R.  R.,  Ill  N.  C,  80. 
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The  distinction  between  a  demurrer  to  the  complaint  and  a  de- 
murrer to  the  evidence  stated.  McCandless  v.  Flinchum,  98  N.  C, 
358. 

Code  practice  as  to  demurrer.  Conant  v.  Barnard,  103  N.  C,  315; 
Looghran  v.  Giles,  110  N.  C.,  423. 

Oral  testimony. — Oral  testimony  is  not  admissible  to  show  the 
grounds  upon  which  a  court  proceeded  in  rendering  judgment  upon 
a  demurrer.     Baker  v.  Garris,  108  N.  C,  2^8. 

A  demurrer  precedes  an  answer. — A  demurrer  precedes  an  answer, 
and  cannot  be  put  in  after  it,  without  leave  obtained  to  withdraw 
the  answer.     Finch  v.  Baskerville,  85  N.  C,  205. 

An  answer  or  reply  overrules  a  demurrer. — If  a  defendant  demur 
to  a  complaint,  or  a  plaintiff  to  an  answer,  and  afterwards  answer 
or  reply,  before  the  hearing  on  his  demurrer,  such  answer  or  reply 
overrules  the  demurrer  and  waives  all  objection  taken  thereby,  ex- 
cepting only  that  to  the  jurisdiction  of  the  court,  and  that  a  cause  of 
action  is  not  stated.    Hyman  v.  Devereux,  63  N.  C,  624. 

A  defendant  is  to  answer  or  demur;  if  he  answers,  the  plaintiff  is 
to  reply  or  demur;  but  neither  can  reply  and  demur  to  the  same 
cause  of  action  or  the  same  defence  at  the  same  time,  and  if  he  does 
so,  the  answer  or  reply  waives  the  demurrer.  Ransom  v.  McClees, 
64  N.  C,  17. 

The  only  pleading  by  defendant. — The  only  pleading  on  the  part 
of  the  defendant  is  a  demurrer  or  answer.  McClenahan  v.  Cotten, 
83  N.  C,  332. 

A  motion  for  nonsuit  not  a  substitute  for  a  demurrer. — A  motion 
for  non-suit  cannot  be  made  a  substitute  for  demurrer.  If  the  com- 
plaint does  not  set  forth  a  cause  of  action,  the  defendant  should  de- 
mur. He  cannot  take  advantage  of  a  demurrable  defect  by  this  mo- 
tion.   Andrews  v.  Pritchett,  66  N.  C,  387. 

The  use  of  the  word  "pleading." — The  -use  of  the  word  "plead"  and 
"pleading"  in  acts  subsequent  to  the  C.  C.  P.,  have  not  the  effect 
to  reinstate  to  any  degree  the  former  system.  Oates  v.  Gray,  66  N. 
C,  442. 

Statute  of  limitations. — When  the  statute  of  limitations  is  relied 
upon  as  a  defence,  it  must  be  set  up  by  answer;  it  cannot  be  taken 
advantage  of  by  demurrer.  Green  v.  Railroad  Co.,  73  N.  C,  524; 
Kahnweiler  v.  Anderson,  78  N.  C,  143;  Long  v.  Bank,  81  N.  C,  41; 
Bacon  v.  Berry,  85  N.  C,  124;  Lynn  v.  Lowe,  88  N.  C,  478. 

Statute  of  frauds. — A  defendant  cannot  take  advantage  of  the 
statute  of  frauds  respecting  a  verbal  contract  to  convey  land  by  de- 
murrer, because  such  contract  is  not  void,  but  only  voidable  when 
the  statute  is  pleaded,  and  by  demurrer  the  defendant  elects  to  treat 
it  as  still  subsisting.  Loughran  v.  Giles,  110  N.  C,  423;  Hemmlngs 
v.  Doss,  125  N.  C. 

That  contract  is  not  in  writing. — In  an  action  against  a  corpora- 
tion for  specific  performance  of  a  contract,  the  defence  that  it  is 
not  in  writing  with  the  corporation's  seal  attached  or  signed  by  an 
officer  (as  required  by  section  683  of  The  Code),  must  be  taken  ad- 
vantage of  by  plea  and  not  by  demurrer.  Fried  en  wald  v.  Tobacco 
Works,  117  N.  C,  544. 

Note.— -Code,  Sec.  683,  is  repealed,  Laws  1893,  Ch.  84. 
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Demand  and  refusal. — Where,  in  an  action  by  a  principal  against 
an  agent  for  money  due  by  the  latter,  the  complaint  does  not  allege 
a  demand  and  refusal,  a  demurrer  on  that  ground  will  not  lie  when 
in  the  answer,  which  contains  the  demurrer,  a  general  denial  of  in- 
debtedness is  made  and  the  statute  of  limitations  pleaded.  Lamb  v. 
Ward,  114  N.  C.,  255. 

Demurrer  to  evidence. — If  a  party  demurs  to  the  evidence  intro- 
duced by  his  antagonist,  he  admits  the  truth  of  it  with  such  infer- 
ences as  may  be  reasonably  drawn  therefrom.  Hopkins  v.  Bowers, 
111  N.  C,  175;  Bond  v.  Wool,  107  N.  C,  139;  Nelson  v.  Whitfield,  82 
N.  C,  46. 

If  demurrer  to  evidence  is  overruled,  the  defendant  should  not 
introduce  evidence.  State  v.  Adams,  115  N.  C,  775;  Hopkins  v. 
Bowers,  111  N.  C.,  175. 

Note. — Evidence  may  now  be  introduced  after  demurrer  is  over- 
ruled.   Ch.  109,  Laws  1897,  as  amended  by  Ch.  131,  Laws  1899. 

Contributory  negligence. — Contributory  negligence  is  an  affirma- 
tive defence  set  up  to  excuse  the  negligence  of  the  defendant,  and 
is  not  to  be  considered  upon  a  motion  of  non-suit.  Cox  v.  Railway, 
123  N.  C,  604;  Bolden  v.  Railroad  Co.,  123  N.  C.f  614. 

Devisavit  vel  non. — The  probate  of  a  will  is  a  proceeding  m  rem, 
to  which  there  is  strictly  no  party,  and  which  the  court  must  re- 
tain, determine  and  settle  the  issue,  and  not  permit  a  Judgment  of 
non-suit.     Young's  Will,  123  N.  C,  358;  Collins  v.  Collins,  125  N.  C. 

A  plaintiff  can  elect  to  be  non-suited. — A  plaintiff  may  elect  to  be 
non-suited  in  every  case  when  no  Judgment,  other  than  for  costs, 
can  be  recovered  against  him ;  when  a  judgment  other  than  for  costs 
may  be  had  against  him,  he  cannot  so  elect  McKesson  v.  Menden- 
hall,  64  N.  C,  502;  Purnell  v.  Vaughan,  80  N.  C,  46;  Bynum  v.  Powe, 
97  N.  C,  374. 

The  plaintiff  may  elect  to  be  nonsuited  after  the  defendant  has 
moved  to  dismiss  for  want  of  jurisdiction  upon  the  judge  intimating 
an  opinion  against  him.  Pescud  v.  Hawkins,  71  N.  C,  299 ;  Tiddy  v. 
Harris,  101  N.  C,  589. 

The  plaintiff  can  elect  to  be  non-suited.  Wharton  v.  Currituck, 
82  N.  C,  11;  Graham  v.  Tate,  77  N.  C,  120;  Tate  v.  Phillips,  77  N.  C, 
126;  Asbury  v.  Fair,  111  N.  C,  258. 

A  judgment  of  non-suit  against  a  portion  of  the  plaintiffs,  termi- 
nates the  action  as  to  all.    Lafoon  v.  Shearin,  95  N.  C,  391. 

Plaintiffs  may  submit  to  a  non-suit  at  any  time  before  verdict,  un- 
less in  actions  of  an  equitable  nature  the  adverse  party  shall  have 
acquired  some  right  which  he  is  entitled  to  have  determined.  Gate- 
wood  v.  Leak,  99  N.  C,  363. 

Where  the  defendant  files  an  answer  and  the  court,  upon  reading 
the  pleadings,  and  before  the  trial  of  the  case,  decides  that  the  plain- 
tiff cannot  maintain  his  action  and  the  plaintiff  takes  a  non-suit  and 
appeals,  the  case  will  be  treated  as  coming  up  on  demurrer.  Webb 
v.  Atkinson,  122  N.  C,  683. 

See,  Sec.  282,  po*t,  and  cases  cited. 

Pendency  of  former  action. — The  objection  of  the  pendency  of  a 
former  action  must  be  taken  by  answer.  Harris  v.  Johnson,  65  N. 
C,  478. 

Several  defendants  jointly  liable. — Where  defendants  are  jointly 
liable,  one  cannot  answer  and  another  demur,  but  all  must  join  either 
in  a  demurrer  or  answer.    VonGlahn  v.  DeRossett,  76  N.  C,  292. 
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Judgment  on  demurrer  an  estoppel. — A  judgment  rendered  upon 
demurrer,  when  there  is  no  amendment  nor  appeal,  is  as  conclusive, 
by  way  of  estoppel,  as  a  verdict  finding  the  facts  confessed  would 
have  been.    Johnson  v.  Pate,  90  N.  C,  334. 

Sec.  239.     When  defendant  may  demur.    C.  C.  JP.,  *.  95. 

The  defendant  may  demur  to  the  complaint  when  it  shall 
appear  upon  the  face  thereof,  either — 

What  demurrable. — A  demurrer  can  only  be  sustained  for  one  of 
the  causes  of  demurrer  specifically  set  out  in  this  section.  Dunn  v. 
Barnes,  73  N.  C,  273. 

If  any  one  allegation  is  defective  it  extends  to  the  whole  of  that 
cause  of  action,  and  a  demurrer  will  be  sustained.  Speight  v.  Jen- 
kins, 99  N.  C,  143. 

Frivolous  demurrer. — A  demurrer  upon  the  ground  that  the  com- 
plaint fails  to  set  out  that  the  plaintiffs  constitute  a  firm,  and  that 
the  debt  is  due  to  them,  as  such,  and  also  fails  to  set  out  the  names 
of  the  persons  composing  the  firm,  is  frivolous,  and  entitles  the  plain- 
tiff to  judgment  on  his  complaint.  Cowan  v.  Baird,  77  N.  C,  201; 
Dist.  Heath  v.  Morgan,  117  N.  C,  504. 

Any  informality  in  the  demand  for  judgment  is  not  ground  for  de- 
murrer, when,  in  an  action  for  money  only,  the  sum  demanded  and 
how  it  is  due,  appear  either  from  the  summons  or  the  complaint 
Dunn  v.  Barnes,  73  N.  C,  273. 

*'<?.  also,  Johnston  v.  Pate,  83  N.  C,  110,  and  notes  to  sub-section 
€  of  this  section  and  Sec.  388. 

Misjoinder  of  unnecessary  parties. — The  misjoinder  of  unneces- 
sary parties,  either  as  plaintiffs  or  defendants,  is  mere  surplusage, 
and  not  demurrable.  Green  v.  Green,  69  N.  C,  294;  Rlghton  v. 
Praden,  73  N.  C,  61;  Hargrove  v.  Tuck,  73  N.  C,  24;  Sullivan  v.  Field, 
118  N.  C,  358. 

An  action  by  the  "attorney  general  in  the  name  of  the  people  on 
the  relation  of  A/'  is  not  demurrable.  Hargrove  v.  Tuck,  73  N. 
C  24. 

Where  an  action  was  brought  against  three  judgment  debtors  and 
the  administratrix  of  a  fourth,  on  the  judgment,  and  the  heirs  at 
law  of  the  deceased  judgment  debtor  were  made  parties,  and  the 
prayer  for  judgment  was  that  execution  issue  against  the  three  de- 
fendants who  were  alive,  and  that  the  adminisrratrix  of  the  dead 
one  proceed  to  sell  his  land  to  make  assets,  the  heirs  were  unneces- 
sary parties,  and  the  plaintiff  was  not  entitled  to  his  prayer  for 
judgment  against  the  administratrix  to  sell  the  land,  but  this  was  no 
ground  of  demurrer  by  one  of  the  other  defendants.  Moore  v. 
Novell,  94  N.  C,  265. 

Statute  of  limitations. — The  defence  of  the  statute  of  limitations 
cannot  be  taken  by  demurrer.  Green  v.  Railroad,  73  N.  C,  524; 
Kahnweilder  v.  Anderson,  78  N.  C,  143;  Code,  Sec.  138  ante  and  cases 
there  cited. 

Statute  of  frauds. — This  defence  can  not  be  set  up  by  demurrer. 
Hemmings  v.  Doss,  125  N.  C;  Loughran  v.  Giles,  110  N.  C,  423. 

If  objection  not  taken  before  the  justice. — If  an  objection  for  want 
of  proper  parties  is  not  taken  in  a  trial  before  the  magistrate,  it  is 
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waived,  and  cannot  be  taken  in  the  superior  court  on  appeal.    David- 
son v.  Elms,  67  N.  C,  228. 

That  negligence  it  not  sufficiently  charged. — A  demurrer  "that  the 
negligence  complained  of  is  not  sufficiently  and  legally  set  out,"  1b 
sufficient.     Conley  v.  Railroad,  109  N.  C,  692. 

That  full  name  of  defendant  it  not  given. — It  is  no  ground  for  de- 
murrer to  the  complaint  that  the  summons  describes  one  defendant 
as  "Mrs.  M."  where  her  name  is  given  in  full  in  the  complaint. 
Heath  v.  Morgan,  117  N.  C,  505. 

If  demurrer  is  overruled. — In  a  suit  upon  a  contract  made  prior  to 
the  C.  C.  P.,  if  the  defendant  demurs  for  want  of  parties,  and  the 
demurrer  is  sustained  in  the  superior  court,  and  upon  appeal  to  the 
Supreme  court  the  demurrer  is  overruled,  the  plaintiff  will  be  en- 
titled to  a  final  judgment  in  the  supreme  court  Merwin  v.  Ballard, 
65  N.  C,  168. 

After  a  Judgment  overruling  a  demurrer  as  frivolous,  the  right 
to  answer  over  is  not  a  matter  of  course,  but  depends  upon  the  sound 
discretion  of  the  court.     Dunn  v.  Barnes,  73  N.  C,  273. 

If  a  demurrer  is  overruled,  the  same  point  cannot  be  presented  by 
a  motion  to  dismiss.  Wilson  v.  Lineberger,  82  N.  C,  412.  Dist 
Baker  v.  Garris,  108  N.  C,  226. 

Under  the  old  system,  upon  the  overruling  of  a  demurrer,  in  an 
action  for  goods  sold  and  delivered,  the  judgment  granted  for  the 
plaintiff  was  only  interlocutory,  and  his  damages  must  be  ascer- 
tained by  the  inquisition  of  a  jury.  Merwin  v.  Ballard,  66  N.  C, 
398. 

Where  a  demurrer  is  overruled  with  leave  to  the  defendant  to  an- 
swer over,  and  to  plaintiff  to  amend  complaint,  and  on  appeal  the  de- 
murrer is  sustained,  no  final  judgment  will  be  entered  in  the  supreme 
court,  but  the  case  will  be  remanded  for  further  proceedings.  Mor- 
ris v.  Gentry,  89  N.  C,  248. 

Waiver. — Where  a  defendant  demurred  because  he  had  not  been 
properly  served,  but  a  general  appearance  was  entered  by  his  coun- 
sel, the  appearance  waived  any  irregularity  in  the  service,  and  the 
demurrer  was  properly  overruled.  Penniman  v.  Daniel,  95  N.  C 
341;  Caldwell  v.  Wilson,  121  N.  C,  453. 

Where  it  appears  in  the  complaint  that  a  cause  of  action  is  alleged, 
although  imperfectly  and  defectively,  the  defect  is  waived  unless 
pointed  out  by  demurrer.  Knowles  v.  Railroad;  102  N.  C,  59;  John- 
son v.  Finch,  93  N.  C,  205;  Ladd  v.  Ladd,  121  N.  C,  118. 

See  cases  cited,  Sec.  242,  post 

"Speaking"  demurrer  not  allowable. — A  demurrer  which,  in  order 
to  sustain  itself,  invokes  the  aid  of  a  fact  not  appearing  in  the  com- 
plaint, must  be  overruled.  VonGlahn  v.  DeRossett,  76  N.  C,  292; 
Moore  v.  Hobbs,  77  N.  C,  65. 

Demurrer  admits  allegations  of  fact,  not  legal  conclusions. — In  an 
action  for  claim  and  delivery  of  a  horse,  where  the  answer  alleges 
a  lien  upon  it,  a  demurrer  to  the  answer  does  not  admit  the  lien,  but 
merely  the  facts  set  out  in  the  answer,  denying  their  sufficiency  In 
law.     Mauney  v.  Ingram,  78  N.  C,  96. 

Complaint  stating  conclusions  of  law. — A  complaint  which  states 
conclusions  of  law,  and  not  the  facts  from  which  they  are  derived, 
is  demurrable  both  at  common  law  and  under  C.  C.  P.  Moore  v. 
Hobbs,  79  N.  C,  535:  Boyden  v.  Achenbach,  Id.  539;  Greensboro  v. 
Scott,  83  N.  C,  184:  Pope  v.  Andrews,  90  N.  C,  401. 
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Motion  for  Judgment  on  complaint  and  answer. — It  is  irregular 
for  the  plaintiff  to  move  for  judgment  upon  complaint  and  answer. 
If  the  allegations  in  the  answer  are  admitted,  the  proper  course  is 
to  demur.  Baldwin  v.  York,  71  N.  C,  463;  Long  v.  Bank,  81  N. 
C,  46. 

Every  demurrer  is  now  a  special  demurrer. — A  demurrer  under 
The  Code  differs  from  a  demurrer  at  law,  in  that  every  demurrer, 
whether  for  substance  or  form,  is  now  a  special  demurrer,  and  must 
distinctly  specify  the  ground  of  objection  to  the  complaint,  or  be 
disregarded  as  frivolous;  it  differs  from  a  demurrer  in  equity,  in  that 
the  judgment  overruling  it  is  final,  and  decides  the  case  unless  leave 
is  obtained  to  put  in  an  answer.  Love  v.  Commissioners,  64  N.  C, 
706:  Garrett  v.  Trotter,  65  N.  C,  430;  Elam  v.  Barnes,  110  N.  C,  73. 

(1)  That  the  court  has  no  jurisdiction  of  the  person  of 
the  defendant,  or  of  the  subject  of  the  action  ;  or 

When  jurisdiction  can  be  conferred  by  consent. — Where  there  is 
a  defect  of  Jurisdiction,  it  cannot  be  conferred  by  consent,  but  where 
the  court  has  general  jurisdiction  of  the  subject,  and  the  lack  of  it 
in  a  particular  case  depends  upon  some  exceptional  matter,  objec- 
tion must  be  taken  in  limine.  Hawkins  v.  Hughes,  87  N.  C,  115; 
Hicks  v.  Beam,  112  N.  C,  642;  Davis  v.  Terry,  114  N.  O.,  27;  Dist. 
Lackey  v.  Pearson,  101  N.  C,  665. 

Defect  of  Jurisdiction  must  appear  by  the  complaint. — A  demurrer 
for  want  of  jurisdiction  can  only  be  sustained  when  the  defect- ap- 
pears on  the  face  of  the  complaint.     Bank  v.  Britton,  66  N.  C,  365. 

Defect  of  jurisdiction  must  be  demurred  to. — The  want  of  juris- 
diction Is  not  the  subject  of  a  "plea"  at  all.  If  it  exists,  it  is  ground 
for  demurrer.    Flack  v.  Dawson,  69  N.  C,  42. 

Where  amendment  of  pleadings  causes  a  defect  of  jurisdiction. — 
Where  a  complaint  which  states  matters  properly  triable  in  the  pro- 
bate court  is  amended  in  the  superior  court  on  appeal  by  engrafting 
new  matter  cognizable  only  by  the  superior  court  in  term,  a  de- 
murrer averring  want  of  jurisdiction  will  be  sustained.  Capps  v. 
Capps,  85  N.  C,  408;  Compare  Cheatham  v.  Crews,  81  N.  C,  343; 
Vaughan  v.  Vincent,  88  N.  C,  116;  Finch  v.  Baskerville,  85  N.  0.,  205; 
Robeson  v.  Hodges,  105  N.  C,  49.  But  if  begun  wrongly  in  probate 
court  when  it  gets  into  the  superior  court  the  latter  can  amend  and 
proceed.  McLean  v.  Breece,  113  N.  C,  390;  Elliott  v.  Tyson,  117  N. 
C,  114. 

Demurrer  for  defect  of  Jurisdiction  of  the  person. — A  demurrer  to 
the  jurisdiction  of  the  superior  court  in  an  action  to  recover  from  an 
executor  the  interest  of  a  legatee,  is  bad  when  a  part  of  the  relief 
wught  is  to  enforce  a  trust  created  by  contract  on  the  part  of  his 
testator,  and  not  arising  out  of  the  official  duty  of  the  executor,  or  a 
constructive  trust  arising  out  of  his  fraud.  Oliver  v.  Wiley,  75  N. 
C,  320:  Cain  v.  Nicholson,  77  N.  C,  411;  Sparger  v.  Moore,  117  N. 
C.  449. 

Or,  where  the  legacy  has  been  assented  to  by  the  executor,  and 
that  fact  appears  in  the  complaint.  McFarland  v.  McKay,  74  N.  C, 
258. 

In  an  action  brought  against  a  county  for  a  debt  due  for  building 
a  bridge,  the  defendants  demurred  on  the  ground  that  "mandamus 
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is  the  only  form  of  action  against  a  county."  Rodman,  J.,  delivering 
the  opinion,  says:  "Where  a  good  cause  of  action  exists,  a  muni- 
cipal corporation  may  be  sued  in  the  usual  form,  and  its  liability 
does  not  differ,  as  respects  the  form  of  action,  from  that  of  an  indi- 
vidual. What  will  be  the  effect  of  a  judgment  and  how  the  same 
will  be  enforced,  are  not  questions  affecting  the  form  of  action." 
Winslow  v.  Commissioners,  64  N.  C,  218;  Hughes  v.  Commissioners, 
117  N.  C,  598. 

Demurrer  for  defect  of  jurisdiction  of  the  subject-matter. — The  su- 
perior court  has  jurisdiction  to  declare  a  trust  in  real  estate.  Gulley 
v.  Macey,  81  N.  C,  356;  Dula  v.  Young,  70  N.  C,  450;  Sparger  y. 
Moore,  117  N.  C,  449. 

A  legatee  may  sue  in  the  superior  court  the  administrator  of  the 
executor  of  the  will  of  her  devisor,  to  have  him  declared  a  trustee 
of  specific  funds  in  his  hands  for  her  benefit  arising  from  the  estate 
of  his  intestate's  testator,  and  requiring  an  account  of  the  same. 
McFarland  v.  McKay,  74  N.  C,  258. 

An  action  for  deceit  and  false  warranty  in  the  sale  of  a  horse  is 
cognizable  by  the  superior  court,  though  the  damages  claimed 
amount  only  to  fifty  dollars.  Ashe  v.  Gray,  88  N.  C,  190;  Bowers  v. 
R'.  R.r  107  N.  C,  721. 

Where  a  special  proceeding  is  transferred  to  the  superior  court  on 
issues  raised  by  the  pleadings  and  the  answer  is  stricken  out,  the 
jurisdiction  of  the  superior  court  ceases,  and  it  must  issue  a  proce- 
dendo to  the  probate  court.    Vaughn  v.  Vincent,  88  N.  C.  116. 

The  superior  court  has  no  jurisdiction  when  the  complaint  avers 
that  the  defendant,  illegally  exacted  taxes  of  the  plaintiff  to  the 
amount  of  $150,  but  expressly  waives  the  tort.  Winslow  v.  Weith, 
66  N.  C,  432;  Powell  v.  Allen,  103  N.  C,  46.  Dist.  Bowers  v.  R.  R. 
107  N.  C,  721. 

A  complaint  which  alleges  that  the  plaintiff  had  theretofore  ob- 
tained a  judgment  against  the  defendant,  the  record  of  which  had 
been  destroyed,  is  bad;  since  the  record  is  the  judgment  itself  and 
no  action  can  be  based  on  it  until  it  is  restored.  Walton  v.  McKes- 
son, 64  N.  C,  77. 

When  an  executor  assents  to  a  legacy,  it  becomes  a  debt,  and  the 
superior  court  has  jurisdiction  of  it,  as  a  promise  to  pay.  Hodge  v. 
Hodge,  72  N.  C,  616;  Hendrlck  v.  Mayfield,  74  N.  C,  626. 

The  stay  law,  contained  in  the  ordinance  of  June,  1866,  and  March, 
1868,  is  unconstitutional  and  void,  and  the  superior  court  has  juris- 
diction in  the  cases  embraced  by  them,  and  may  proceed  at  once, 
as  in  other  cases.  Jacobs  v.  Smallwood,  63  N.  C,  112;  Rives  v.  Wil- 
liams, 63  N.  C,  128;  Holt  v.  Iseley,  63  N.  C,  129;  Swepson  v.  Chap- 
man, 63  N.  C.,  130. 

Where  the  sum  demanded  in  good  faith  exceeds  $200,  the  superior 
court  has  jurisdiction.    Usry  v.  Suit,  91  N.  C,  406. 

The  Code  has  not  taken  away  from  the  superior  court  any  jurisdic- 
tion heretofore  exercised  by  courts  of  equity,  except,  perhaps,  in 
cases  exclusively  within  the  jurisdiction  of  a  justice  of  the  peace. 
Williams  v.  Bynum,  92  N.  C,  717;  Barcello  v.  Hapgood,  118  N.  C, 
712. 

A  former  proceeding  in  bastardy,  which  was  dismissed  for  want  of 
jurisdiction,  is  no  bar  to  a  second  proceeding  based  upon  the  same 
charge.     State  v.  Giles,  103  N.  C,  391. 

■ 

Removal  of  cloud  on  title.  An  action  to  remove  a  cloud  from  title 
is  demurrable  if  it  appears  that  the  plaintiff  is  out  of  possession  and 
can  test  his  right  by  an  action  of  ejectment.  The  court  has  no  juris- 
diction of  an  equitable  proceeding  when  there  is  an  adequate  rem- 
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cdy  at  law.  Pearson  v.  Boyden,  86  N;  C,  585;  Busbee  v.  Macy,  86 
N.  C.  329;  Busbee  v.  Lewis,  85  N.  C.,  332;  Murray  v.  Haaell,  99  N. 
C,  168;  Peacock  v.  Slott,  104  N.  C,  154;  McNamee  v.  Alexander,  109 
N.  C.,  242. 

Note. — Under  ch.  6,  Laws  1893,  an  action  to  remove  a  cloud  upon 
title  can  be  maintained  although  plaintiff  is  not  in  possession.  Mort- 
gage Co.  v.  Long,  113  N.  C,  123;  Daniel  v.  Fowler,  120  N.  C,  14. 

Jurisdiction  on  claim  and  delivery. — The  superior  court  has  juris- 
diction of  an  action  not  based  on  contract,  but  for  the  recovery  of 
property  alleged  to  exceed  fifty  dollars  in  value;  and  if  the  value 
is  less  than  fifty  dollars,  the  Superior  Court  has  concurrent  jurisdic- 
tion with  a  justice  of  the  peace.  (The  Code,  Sec.  887.)  Crinkley  v. 
Egerton,  113  N.  C,  142. 

Jurisdiction  of  open  account. — One  who  has  an  account  against 
another  consisting  of  several  distinct  items  based  on  separate  trans- 
actions may  bring  an  action  upon  each  distinct  and  separate  item; 
bat  if  he  should  bring  more  actions  than  are  necessary  in  order  to 
trail  himself  of  the  jurisdiction  of  a  justice  of  the  peace,  the  court 
may,  to  prevent  oppression  and  unnecessary  costs,  require  a  consoli- 
dation of  the  actions.  If,  before  action  brought,  the  plaintiff  renders 
a  statement  covering  all  the  items  contracted  at  different  dates,  to 
which  no  objection  is  made  by  the  debtor  within  a  reasonable  time, 
the  account  becomes  an  account  stated,  and  cannot  be  then  split 
up.  Simpson  v.  Elwood,  114  N.  C,  528;  Hawkins  v.  Long,  74  N.  C, 
781. 

Jurisdiction  of  Justice. — A  justice  of  the  peace  has  no  jurisdiction 
of  an  equitable  action.  Hunter  v.  Yarborough,  92  N.  C,  68 ;  Dough- 
erty y.  Sprinkle,  88  N.  O.,  300;  Cotton  Mills  v.  Cotton  Mills,  116  N.  C, 
M7. 

Note. — This  has  been  affirmed  in  several  other  cases,  especially  in 
actions  against  married  women  but  the  holding  seems  in  conflict 
*1th  the  Constitution  which  abolishes  the  distinction  between  law 
and  equity  and  gives  magistrates  jurisdiction  (Art.  IV,  Sec.  27),  with- 
out any  reference  to  the  subject  matter  having  been  formerly  cogni- 
sable in  equity. 

Where  a  single  contract  is  made  for  furnishing  several  articles, 
the  plaintiff  cannot  "split  up"  the  account  and  recover  for  each  of 
them  separately.  When  this  is  attempted,  the  superior  court  would 
not  acquire  jurisdiction  by  consolidating  the  cases  into  one.  The 
appellate  jurisdiction  is  derived  solely  from  a  rightful  one  assumed 
below.  Jarrett  v.  Self,  90  N.  C,  478;  McPhail  v.  Johnson,  109  N.  C, 
571.    Ditt.    Bell  v.  Howerton,  111  N.  C,  69. 

A  justice  of  the  peace  has  no  jurisdiction  of  an  action  by  a  lessee 
against  his  lessor  for  dispossessing  him,  when  the  damages  de- 
manded exceed  fifty  dollars.  Barneycastle  v.  Walker,  92  N.  C,  198; 
Harvey  v.  Hambrlght,  98  N.  C,  446. 

(i)  That  the  plaintiff  has  not  legal  capacity  to  sue  ;  or 

Capacity  to  sue. — Where  lands  are  devised  to  A,  with  remainder 
to  her  children,  conditioned  that  she  has  any  to  live  to  be  twenty-one 
rears  old,  and,  upon  failure  thereof,  to  B,  B  has  a  sufficient  interest 
to  sustain  a  suit  against  A  to  restrain  waste,  when  A  has  been  mar- 
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ried  twelve  years,  and  has  arrived  at  the  age  of  fifty-two  years  with- 
out having  given  birth  ta  a  child.  Gordon  v.  Lowther,  75  N.  C,  193; 
Cowand  v.  Meyers,  99  N.  C,  198. 

A  party  injured  by  a  false  return  of  a  sheriff  may  sue  in  his  own 
name  to  recover  the  statutory  penalty  for  making  such  false  return, 
although  the  action  in  which  the  false  return  was  made  was  brought 
in  the  name  of  the  state  to  the  use  of  such  party.  Peebles  v.  New- 
som,  74  N.  C.f  473. 

Where  purchase-money  has  been  paid  upon  an  agreement  for  the 
sale  of  land,  if  the  contract  is  vacated  after  the  death  of  the  vendee, 
his  heir  at  law  has  legal  capacity  to  sue  for  the  recovery  of  the 
money.     Young  v.  Young,  81  N.  C„  91;  Tate  v.  Connor,  17  N.  C.t  224. 

Legal  incapacity  waived. — Where,  in  an  action  by  an  Infant  in  his 
own  name  against  defendant  for  services  rendered,  the  defendant 
relied  upon  a  general  denial  of  the  indebtedness  as  his  sole  defence, 
thereby  waiving  objection  to  plaintiff's  disability  to  sue,  a  motion 
to  dismiss  the  action  after  the  testimony  was  all  in  is  too  late  to  be 
entertained.     Hicks  v.  Beam,  112  N.  C.,  642. 

(3)  That  there  is  another  action  pending  between  the  same  * 
parties  for  the  same  cause ;  or 

The  other  action  must  be  between  the  same  parties. — The  pen- 
dency of  a  former  to  abate  a  later  suit  must  be  between  the  same 
parties  and  for  the  same  cause  of  action.  Harris  v.  Johnson,  65  N. 
C,  478;  Woody  v.  Jordan,  69  N.  C,  189;  Sloan  v.  McDowell,  75  N. 
C,  29;  Pendleton  v.  Davis,  92  N.  C,  185;  Propst  v.  Mathis,  115  N.  C 
526;  Curtis  v.  Piedmont,  Co.,  109  N.  C,  401. 

In  order  to  support  the  defence  of  another  action  pending,  the 
two  actions  must  be  between  the  same  parties.  So,  where  the  de- 
fendant in  one  suit  is  the  plaintiff  in  another,  in  both  of  which  ac- 
tions the  title  to  the  same  trade-mark  is  brought  in  question,  the 
plea  of  another  action  pending  will  not  avail  him  in  an  action  by  the 
assignee  of  the  defendant  in  the  first  suit  in  regard  to  the  title  of  the 
same  trade-mark.    Tobacco  Co.  v.  McElwee,  94  N.  C,  425. 

An  action  against  a  receiver  for  failure  to  collect  a  judgment  out 
of  certain  bonds  and  other  property  alleged  to  have  belonged  to  the 
judgment  debtor  is  not  barred  by  a  judgment  in  a  former  action  by 
plaintiff,  to  which  the  receiver  was  not  a  party,  in  which  it  was  ad- 
judged that  the  debtor  was  not  the  owner  of  the  bonds,  and  in  which 
the  other  property  was  not  involved.  Turner  v.  Rosenthal,  116  N. 
C,  437. 

Pending  in  another  county. — While  an  action  is  pending  in  one 
county  to  ascertain  the  liability  of  a  deceased  surety  on  a  guardian 
bond,  an  action  cannot  be  maintained  in  another  county  for  the 
same  purpose  of  subjecting  the  decedent's  lands  to  the  payment 
of  the  unascertained  liability.  McNeill  v.  Currie,  117  N.  C,  341; 
Claywell  v.  Sudderth,  77  N.  C,  287. 

Pending  in  another  state. — The  action  pending,  in  order  to  con- 
stitute a  ground  of  demurrer,  must  be  one  pending  in  some  court  of 
this  state.  Sloan  v.  McDowell,  75  N.  C,  29;  Ridley  v.  Railroad,  118 
N.  C,  996. 

Cannot  be  waived  by  consent. — A  plaintiff  has  no  election  while 
litigating    in  one  case  to  bring  another  action,  and  the  parties  can- 
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not,  even  by  consent,  give  the  court  jurisdiction.    Alexander  v.  Nor- 
wood, 118  N.  C.,  381;  Rogers  v.  Holt,  62  N.  C.t  108. 

When  by  demurrer. — Where  the  pendency  of  such  other  action  ap- 
pears in  the  eomplaint,  advantage  must  be  taken  of  it  by  demurrer — 
otherwise,  by  answer.    Alexander  v.  Norwood,  118  N.  C.,  381. 

The  pendency  of  former  action  must  be  specifically  set  up. — The 
court  will  not  take  notice  of  the  pendency  of  another  action  unless 
it  appear  of  record  by  plea,  answer  or  demurrer.  Smith  v.  Moore, 
79  N.  C,  82;  Curtis  v.  Piedmont  Co.,  109  N.  C,  401. 

The  pendency  of  a  former  action  or  a  former  judgment  is  strictly 
a  matter  of  abatement,  and  must  be  set  up  in  the  answer  or  in  some 
way  insisted  upon  before  a  trial  on  the  merits,  or  it  is  waived.  Haw- 
kins v.  Hughes,  87  N.  C,  115;  Blackwell  v.  Dibbrell,  103  N.  C,  270; 
Harrison  v.  Hoff,  102  N.  C,  126;  Hawkins  v.  Hughes,  104  N.  C.,  161. 

The  pendency  of  a  former  action  between  the  same  parties  for  the 
same  cause  is  a  good  defence  in  a  second  action,  to  be  taken  advan- 
tage of  by  demurrer  if  it  appear  in  the  complaint,  and  by  answer  if 
it  do  not  Harris  v.  Johnson,  65  N.  C,  478 ;  Redf earn  v.  Austin,  88 
N.  C,  413. 

Action  must  be  dismissed. — Where  an  action  is  instituted  and  it 
appears  to  the  court  by  plea,  answer  or  demurrer  that  there  is  an- 
other action  pending  between  the  same  parties  and  substantially 
on  the  same  subject  matter,  and  that  all  the  material  allegations  and 
rights  can  be  determined  therein,  such  action  will  be  dismissed. 
Alexander  v.  Norwood,  118  N.  C,  381;  Long  v.  Jarrett,  94  N.  C,  443. 

Before  a  justice  of  the  peace. — Where  a  summons  before  a  justice 
was  not  served,  and  on  its  return  day  another  summons  for  the  same 
cause  of  action  was  Issued  by  another  justice,  the  first  action  ter- 
minated when  the  second  one  began,  and  cannot  be  pleaded  as  a  de- 
fence under  this  section.  Webster  v.  Laws,  86  N.  C,  178;  S.  C,  89 
N.  C,  224. 

Note. — A  demurrer  setting  up  the  pendency  of  a  former  action 
being  overruled,  the  defendant  was  allowed  to  answer  over,  "upon 
the  liberal  procedure  adopted  by  the  C.  C.  P.,"  in  Glenn  v.  Bank,  72 
X.  C,  626.     It  is  now  a  right  Sec.  272  post. 

'    (4)  That  there  is  a  defect  of  parties  plaintiff  or  defend- 
ant; or 

Misjoinder  of  unnecessary  parties. — The  misjoinder  of  unneces- 
sary parties  is  a  mere  matter  of  surplusage,  under  The  Code,  and  not 
a  fatal  objection.  The  failure  to  join  necessary  parties  only  is  a 
ground  of  demurrer  for  "defect  of  parties."  Green  v.  Green,  69  N.  C, 
»4:  Rowland  v.  Gardner,  69  N.  C,  53;  Righton  v.  Pruden,  73  N.  C, 
61:  Hoover  v.  Berryhill,  84  N.  C,  182;  McMillan  v.  Baxley,  112  N.  C, 
W8;  Wool  v.  Edenton,  113  N.  C,  33;  Burns  v.  Ashworth,  72  N.  C, 
496;  Abbott  v.  Hancock,  123  N.  C,  99. 

The  misjoinder  of  parties  is  a  mere  matter  of  surplusage  under 
The  Code,  and  not  a  fatal  objection;  and,  therefore,  the  fact  that 
the  State  of  North  Carolina  is  joined  with  the  Treasurer  of  the 
state  as  a  relator  in  an  action  in  the  name  of  the  United  States 
against  the  sureties  on  the  bond  of  a  receiver  appointed  by  the 
United  States  Circuit  Court,  cannot  affect  the  action.  Tate,  Treas- 
urer, v.  Douglas,  113  N.  C,  191. 

Objection  must  be  taken  by  demurrer. — The  objection  that  there 
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Is  a  defect  of  parties  plaintiff  can  only  be  taken  by  demurrer. 
Davidson  v.  Elms,  67  N.  C.,  228;  Machine  Co.  v.  Lumber  Co.,  109  N. 
C  576. 

In  an  action  of  trespass,  commenced  before  the  adoption  of  The 
Code,  and  tried  afterwards,  the  defendant,  not  having  demurred  for 
a  non-joinder  of  necessary  parties,  cannot  raise  the  question  after- 
ward under  the  general  issue.     Lewis  v.  McNatt,  65  N.  C,  63. 

Waiver. — A  defect  of  parties  apparent  on  the  face  of  the  complaint 
must  be  taken  advantage  of  by  demurrer;  when  it  is  not  so  apparent, 
it  should  be  averred  In  the  answer;  and  if  it  is  not  presented  in  one 
or  the  other  of  these  methods,  it  will  be  deemed  to  have  been  waived. 
The  Code,  Sees.  239,  241,  242;  Usry  v.  Suit,  91  N.  C,  406;  Mining  Co. 
v.  Smelting  Co.,  99  N.  C,  445;  Leak  v.  Covington,  99  N.  C,  559;  Lunn 
v.  Shermer,  93  N.  C,  164;  Kornegay  v.  Steamboat  Co.,  107  N.  C,  115; 
Styers  v.  Alspaugh,  118  N.  C,  631. 

Where  a  party  to  transaction  is  apprised  by  the  complaint  or  dis- 
covers during  the  trial  that  there  is  a  defect  of  parties,  he  should 
move  that  they  be  joined  but  will  not  be  permitted  to  do  so  after  an 
adverse  verdict.     Styers  v.  Alspaugh,  118  N.  C,  631. 

in  action  by  partnership. — Defect  of  parties  in  such  case  may 
be  taken  advantage  of  by  demurrer,  motion  in  arrest  of  judgment 
or  upon  the  general  issue.     Heaton  v.  Wilson,  123  N.  C,  398. 

Demurrer  must  be  filed  before  defect  cured. — Where  the  petition 
in  a  proceeding  for  assessment  of  damages  for  the  right-of-way  of 
a  railroad  enumerates  the  various  owners  of  land,  and  such  owners 
voluntarily  came  in  and  made  themselves  parties,  a  demurrer  by  the 
defendant  company  that  there  was  a  defect  of  parties  when  the 
petition  was  first  filed  is  untenable.  Hill  v.  Mining  Co.,  113  N.  C. 
259. 

Failure  to  join  a  necessary  party. — The  failure  to  join  as  a  plaintiff 
or  defendant  one  who  is  a  necessary  party  to  a  complete  determina- 
tion and  settlement  of  the  question  involved  in  the  action  is  ground 
for  a  demurrer.  Gill  v.  Young,  82  N.  C,  273;  Hunter  v.  Yarborough, 
92  N.  C,  68;  Barrett  v.  Brown,  86  N.  C,  556. 

Not  necessary  party. — The  wife  is  not  a  necessary  party  to  an  ac- 
tion brought  by  her  husband,  who  is  tenant  by  the  curtesy  initiate, 
to  recover  her  lands.  Wilson  v.  Arentz,  70  N.  C,  670;  where  mar- 
riage has  been  since  1868  wife  is  a  necessary  and  indeed  may  sue 
alone.    Walker  v.  Long,  109  N.  C,  510.     See  Sec.  177  (p.  112  ante.) 

A  guardian  who  lends  the  funds  in  his  hands  to  a  firm,  of  which 
he  is  a  member,  taking  their  note  payable  to  himself,  and  afterwards 
assigns  such  note  to  the  husband  of  his  ward  in  settlement  of  her 
interest,  is  not  a  nrcexsary  party  to  a  suit  brought  to  recover  on  said 
note.     Gudger  v.  Baird,  66  N.  C,  438. 

Where  the  parties  are  wery  numerous. — Where  it  is  averred  in  the 
complaint  that  the  defendants,  and  others  unknown  to  plaintiffs,  are 
stockholders  In  a  corporation,  and  are  so  numerous  that  it  is  im- 
practicable to  bring  them  all  before  the  court,  a  demurrer  for  defect 
of  parties  will  not  be  sustained.  Bronson  v.  Insurance  Co.,  85  N.  C, 
411;  Foster  v.  Hackett,  112  N.  C,  546. 

In  an  action  against  a  bank  to  recover  on  bills  issued  as  currency, 
it  is  not  necessary  to  make  all  the  holders  of  such  bills  plaintiffs, 
though  they  may  come  in,  the  action  being  in  the  nature  of  a  credi- 
tor's bill,  and  share  the  recovery.  Wilson  v.  Bank,  72  N.  C,  621; 
Sinclair  v.  McBryde,  88  N.  C,  438. 

When,  in  such  action,  relief  is  demanded  against  the  stockholders 
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also,  they,  being  represented  by  the  bank,  need  not  be  made  parties 
defendant     Ibid. 

An  action  Is  well  brought  on  such  bills  against  (1)  the  bank  which 
issued  them,  (2)  a  bank  which  agreed  to  redeem  them,  and  (3) 
against  a  person  who  covenanted  that  they  should  be  redeemed,  and 
the  stockholders  held  harmless,  all  of  them  being  necessary  parties 
to  a  complete  determination  of  the  controversy.    Ibid. 

Where  the  charter  of  a  bank  provides  that  the  stockholders,  in 
case  of  its  insolvency,  shall  each  be  liable  in  double  the  amount  of 
their  individual  stock  to  the  creditors  of  said  bank,  the  creditors  of 
the  bank  are  joint  obligees  and  cannot  sue  separately,  but  they  must 
all  be  plaintiffs  in  an  action  to  enforce  such  liability,  and,  as  they 
are  presumably  many  in  number  and  may  be  unknown,  one  may  be 
allowed  to  sue  in  his  own  name  in  behalf  of  all,  according  to  the  rule 
in  courts  of  equity.  Von  Glahn  v.  Harris,  73  N.  C,  323;  Von  Glahn 
t.  Savage,  73  N.  C,  333;  Von  Glahn  v.  DeRossett,  81  N.  C,  468. 

So,  too,  the  stockholders  are  joint  obligors  and  not  several,  and 
must  be  proceeded  against  jointly  by  all  the  creditors,  or  one  of  the 
creditors  may  sue  in  behalf  of  himself  and  all  the  others,  all  the 
stockholders  who  may  all  defend,  or  one  may  defend  for  himself 
and  all  the  others.     Ibid. 

One  co-tenant  may  recover  for  all,  from  trespasser.  Moody  v. 
Johnson,  112  N.  C,  798;  Lenoir  v.  Mining  Co.,  113  N.  C,  513. 

Action  on  bond  of  deceased  administrator. — An  action  on  the  bond 
of  a  deceased  administrator  cannot  be  brought  on  the  relation  of  the 
next  of  kin  of  his  intestate  before  appointment  of  an  administrator 
it  bonis  nou.  Goodman  v.  Goodman,  72  N.  C,  508;  University  v. 
Hughes,  90  N.  C.f  536. 

Action  by  next  of  kin. — Where  the  next  of  kin  sued  the  administra- 
tor in  the  probate  court  and  obtained  judgment  for  the  amounts 
severally  due  them,  an  action  by  one  of  them  (without  joining  the 
others)  against  the  administration  bond  to  enforce  his  judgment  is 
not  demurrable  for  defect  of  parties.  Hoover  v.  Berryhill,  84  N.  C, 
132. 

Grantees  of  different  fraudulent  conveyances. — Where  alleged 
fraudulent  conveyances  are  made  to  several  grantees,  they  are  all 
necessary  and  proper  parties  to  a  proceeding  to  set  them  aside  in- 
stituted by  an  impeaching  creditor  of  the  grantor.  Bank  v.  Harris, 
84  N.  C,  206;  LeDuc  v.  Brandt,  110  N.  C,  289;  See  Sec.  184,  ante. 

Action  upon  joint  obligation. — In  an  action  brought  after  the  adop- 
tion of  The  Code,  for  the  value  of  goods  sold  and  delivered  in  1860, 
it  was  held  that  the  rule  of  the  Revised  Code,  Sec.  84,  ch.  31,  in  re- 
sard  to  the  joinder  of  parties  defendant  in  cases  of  joint  obligations, 
prevailed,  and  that  a  demurrer  would  not  lie  for  failure  to  unite  them 
all  in  one  action.     Merwin  v.  Ballard,  65  N.  C,  168. 

Party  plaintiff  in  interest  made  a  co-defendant. — In  a  proceeding 
hy  the  next  of  kin  against  the  administrator  for  a  settlement,  it  is 
not  ground  for  demurrer  that  the  defendant's  wife,  who  is  one  of 
the  next  of  kin,  is  made  a  co-defendant  with  him  without  alleging 
to  the  complaint  that  she  had  refused  to  join  as  plaintiff.  Mc- 
Connac  v.  Wiggins,  84  N.  C,  278.  It  is  immaterial  whether  one  is 
Plaintiff  or  defendant.    Daniel  v.  Fowler,  120  N.  C,  14. 

Trustee  can  sue  without  joining  the  cestui  que  trust. — Whenabond 
▼as  made  payable  to  A  and  B,  and  assigned  "Pay  to  C,  trustee  for 
A  and  B,"  the  trustee  can  sue  in  his  own  name  and  without  joining 

217 


§  239  (4)  CLARK'S   CODE   OF   CIVIL  PROCEDURE. 

his  cestuis  que  trust.    Davidson  v.  Elms,  67  N.  C,  228.     See,  Sec.  177 
(p.  104)  and  Sec.  179,  ante. 

Sheriff  proper  party  to  action. — A  sheriff  is  a  proper  party  to  an 
action  to  recover  possession  of  land  sold  by  him  under  execution, 
when  it  is  alleged  that  the  deed  given  by  him  has  been  lost  and  the 
execution  of  a  new  one  is  sought.  McMillan  v.  Edwards,  75  N. 
C,  81. 

State  need  not  be  joined. — A  party  injured  by  a  false  return  of  a 
sheriff  may  sue  in  his  own  name  for  the  penalty  without  joining  the 
state  or  making  himself  relator.    Peebles  v.  Newsom,  74  N.  C,  473. 

Actions  of  quo  warranto. — An  action  in  the  nature  of  a  quo  war- 
ranto, for  an  office,  entitled  "T.  L.  Hargrove,  attorney  general,  in  the 
name  of  the  people  of  said  state  and  on  the  relation  of  N.  N.  Tuck, 
plaintiff,  v.,"  is  well  brought,  and  a  demurrer  for  defect  of  parties 
will  not  lie.     People  v.  Hunt,  73  N.  C,  24. 

An  action  to  try  the  title  of  an  office  may  be  brought  by  the  at- 
torney general  on  his  own  information  without  joining  another  claim- 
ant as  a  relator.  People  v.  Hilliard,  72  N.  C,  169:  Foard  v.  Hall,  111 
N.  C,  369.    See  Sec.  177  (p.  105)  ante,  .and  Sec.  607  post. 

Mortgagor  and  mortgagee. — Where  a  mortgagor,  under  a  mortgage 
containing  a  power  of  sale,  denied  his  indebtedness  to  the  mortgagee, 
and  conveyed  the  land  to  a  third  party  under  an  agreement  that  he 
should  bid  it  in  at  the  sale  and  hold  it  as  security  for  the  amount 
paid,  after  the  sale  brought  suit  against  the  mortgagee  for  an  ac- 
count and  settlement,  and  made  the  said  third  party  a  defendant, 
it  is  not  a  demurrable  misjoinder.  Buie  v.  Building  and  Loan  Asso- 
ciation, 74  N.  C,  117. 

In  an  action  by  the  debtor  to  enjoin  the  judgment  creditor  from 
selling  property  on  which  there  are  mortgages,  the  mortgagees  are 
necessary  parties.      Gaster  v.  Hardie,  75  N.  C,  460. 

Action  to  compel  a  trustee  to  collect  a  bond. — In  an  action  arising 
out  of  the  fraudulent  conduct  of  a  trustee  in  falling  to  collect  a  bond 
given  for  the  benefit  of  certain  parties  named  therein,  and  to  compel 
him  to  collect  the  same,  both  the  beneficiaries  and  the  personal  rep- 
resentatives of  the  obligors  in  said  bond  are  necessary  parties  and 
must  be  made  plaintiffs  or  defendants.  Oliver  v.  Wiley,  75  N.  C 
320.     See  Sees.  183,  184  and  185  ante. 

(5)  That  several  causes  of  action  have  been  improperly 
united  ;  or 

Waived,  if  not  demurred  to. — An  objection  to  the  joinder  of  the 
different  causes  of  action  must  be  taken  by  demurrer;  otherwise  the 
objection  is  waived.  Finley  v.  Hayes,  81  N.  C,  368;  McMillan  v. 
Baxley,  112  N.  C,  578;  Hall  v.  Turner,  111  N.  C,  180. 

Objection  cannot  be  taken  by  motion. — The  objection  that  causes 
of  action  have  been  improperly  united  must  be  taken  by  demurrer, 
and  cannot  be  raised  by  motion.     McMillan  v.  Edwards,  75  N.  C,  81. 

By  answer,  if  the  objection  does  not  appear  on  the  face  of  the  com- 
plaint.— A  misjoinder  of  parties  or  of  causes  of  action  is  a  ground 
of  demurrer,  or  it  can  be  taken  advantage  of  by  answer,  when  the 
demurrable  matter  does  not  appear  on  the  face  of  the  complaint 
Burns  v.  Ashworth,  72  N.  C,  496;  Klger  v.  Harmon,  113  N.  C,  406. 
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Causes  of  actions  properly  joined. — Where 'a  party  had  obtained 
on  appeal,  an  affirmance  of  a  judgment  establishing  his  sub-contrac- 
tor's lien  against  the  owner  of  a  building,  but  the  cause  was  re- 
manded for  the  reason  that  the  contractor  was  not  a  party,  and  the 
plaintiff  thereupon  brought  another  action,  in  which  the  contractor 
was  made  a  party  defendant:  Held,  that  the  two  actions  were  prop- 
erly consolidated  by  the  court  below.  Lumber  Co.  v.  Sanford,  112 
N.  C.,  655;  Hartman  v.  Spiers,  87  N.  C,  28. 

Where  there  are  mortgages  upon  land  in  this  state  held  by  non- 
resident mortgagees,  and  a  subsequent  trust  deed  affecting  part  of 
the  same  land,  the  trustee  and  one  cestui  que  trust  being  resident  in 
this  state,  and  another  cestui  que  trust  being  resident  of  another  state, 
the  mortgagor  and  trustor  (being  resident  in  this  state)  can  bring 
and  maintain  in  the  state  courts  (1)  an  action  against  the  trustee 
and  the  cestui*  que  trustent,  asking  for  an  adjudication  of  the  amount 
due  on  the  claims  and  a  sale  to  satisfy  them,  and  pay  over  to  the 
plaintiff  any  balance  due  him,  thus  treating  the  older  mortgages  as 
satisfied;  or  (2)  an  action  against  the  first  mortgagees  for  a  set- 
tlement and  cancellation  of  the  mortgages;  or  (3)  a  combined  action 
against  all  the  parties  for  foreclosure  of  the  trust  deed  and  can- 
cellation of  the  mortgages.     Springer  v.  Sheets,  115  N.  C,  370. 

A  complaint  is  not  demurrable  for  misjoinder  of  independent 
causes  of  action,  which  seeks  to  recover  damages  for  personal  inju- 
ries and  also  to  set  aside  a  deed  as  fraudulent  and  to  have  the  land 
Bold  to  pay  the  plaintiff's  recovery.     Benton  v.  Collins,  118  N.  C.  196. 

Where  the  causes  of  action  stated  in  a  complaint  arise  out  of  one 
and  the  same  transaction  or  series  of  transactions,  forming  one 
coarse  of  dealing,  and  all  tending  to  one  end,  so  that  one  connected 
6tory  can  be  told  of  the  whole,  the  complaint  is  not  multifarious. 
Daniels  v.  Fowler,  120  N.  C.f  14;  Cook  v.  Smith,  119  N.  C,  350. 

Sec  Sec.  267  (1)  post. 

Demands  for  several  reliefs. — A  complaint  asking  (1)  that  a  de- 
cree be  set  aside  for  fraud;  (2)  to  annul  deeds  executed  to  pur- 
chasers by  a  commissioner  appointed  under  the  decree  to  sell  lands; 
(3)  to  recover  possession  of  the  lands  and  the  rents  and  profits  there- 
of: (4)  for  an  injunction;  is  not  demurrable.  It  is  substantially  one 
cause  of  action  for  which  several  reliefs  are  asked.  England  v.  Gar- 
ner, 86  N.  C,  366;  Young  v.  Young,  81  N.  C.,  91. 

A  complaint  is  not  demurrable  for  joining  a  cause  of  action  upon 
a  debt,  and  to  declare  void  conveyances  made  by  the  debtor  in  fraud 
of  the  complaining  creditor.  Bank  v.  Harris,  84  N.  C,  206 ;  Benton  v. 
Collins,  118  N.  C,  196. 

Joint  suit  by  several  creditors  to  subject  property  of  their  com- 
mon debtor. — Where  creditors  affected  by  the  fraud  of  a  common 
debtor  in  the  conveyance  of  his  property  join  in  one  action  to  sub- 
ject the  same  to  the  payment  of  their  debts,  a  demurrer  that  several 
causes  of  action  have  been  improperly  joined  will  not  be  sustained. 
Mebane  v.  Layton,  86  N.  C,  571;  LeDuc  v.  Brandt,  112  N.  C,  289. 

Joining  demand  for  rents  with  petition  for  partition. — An  applica- 
tion for  a  partition  of  lands  joined  with  a  demand  for  rents  and 
profits  converted  by  certain  of  the  tenants  in  common  is  not  a 
joinder  of  a  demand  in  tort  with  one  on  contract  not  demurrable. 
Finch  v.  Baskerville,  85  N.  C,  205. 

Union  of  different  breaches  of  an  administration  bond  In  one  ac- 
tion.—In    an   action    against   an    administration    bond,    different 
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breaches  may  be  set  up  by  different  parties  uniting  in  the  same  ac- 
tion.    Hoover  v.  Berryhill,  84  N.  C.,  132. 

Suit  upon  two  official  bonds  in  one  action. — Nor  is  a  complaint  de- 
murrable because  the  action  is  brought  upon  two  official  bonds 
(given  by  the  same  officer)  against  the  principal,  and  such  of  the 
sureties  as  are  common  to  both  bonds.  Syme  v.  Bunting,  86  N.  C,  175. 
Nor  because  action  is  brought  against  one  surety  on  such  bond  with- 
out joining  others.     Brown  v.  McKee,  108  N.  C,  387. 

Injuries  caused  by  separate  action  of  several  persons. — Where  an 
injury  is  caused  by  the  separate  action  of  several  persons  whose 
interests  are  adverse  to  the  plaintiffs,  they  may  all  be  joined  as  de- 
fendants in  an  action  for  damages,  resulting  from,  such  acts.  Long 
v.  Swindell,  77  N.  C,  176;  England  v.  Garner,  86  N.  C,  366. 

Action  against  one  who  was  both  guardian  and  administrator  of 
an  infant. — A  complaint  in  an  action  against  one  who  was  both  guar- 
dian and  administrator  of  an  infant  in  his  double  capacity  is  not  de- 
murrable for  misjoinder  of  causes  of  action.  Alexander  v.  Wolfe, 
83  N.  C,  272;  Dint.  Street  v.  Tuck,  84  N.  C,  205. 

Action  against  guardian  upon  his  bond. — An  action  against  a  for- 
mer guardian  upon  his  bond,  which  alleges  a  failure  to  account  for 
funds  received  and  also  a  fraudulent  combination  to  dispose  of  the 
real  estate  of  his  ward,  is  not  a  misjoinder,  since  both  liabilities 
arise  out  of  the  same  transaction,  to-wit,  the  guardianship.  Adams 
v.  Quinn,  74  N.  C,  359. 

Action  by  trustee. — The  fact  that  the  money  for  which  an  action 
is  brought  by  a  trustee  belongs  to  different  persons  does  not  involve 
a  misjoinder  oi  causes  of  action.     Peebles  v.  Boone,  116  N.  C.t  57. 

Joining  action  for  tort  and  for  false  warranty. — Complaint  for  a 
tort,  to  which  is  annexed  a  cause  of  action  for  a  false  warranty,  is 
not  demurrable  for  a  misjoinder  of  causes  of  action.  Ashe  v.  Gray, 
88  N.  C,  190. 

Where  the  complaint  contains  two  causes  of  action,  one  for  deceit 
in  the  sale  of  a  horse,  and  the  other  for  a  breach  of  warranty,  in 
each  the  damages  claimed  being  laid  at  less  than  one  hundred  and 
fifty  dollars,  and  there  was  a  verdict  against  the  plaintiff  on  the  first, 
but  for  him  on  the  second,  assessing  damages  at  sixty-five  dollars, 
the  superior  court  had  jurisdiction.     Long  v.  Fields,  104  N.  C,  221. 

What  causes  of  action  may  not  be  joined. — Causes  of  action,  be- 
longing to  any  one  of  the  classes  mentioned  in  Sec.  267,  may  be 
united  in  one  complaint,  but  no  two  belonging  to  different  classes; 
so  that  a  complaint  which  alleges  a  cause  of  action  arising 
upon  contract  with  a  cause  of  action  in  tort  is  defective.  Land  Co. 
v.  Beatty,  69  N.  C,  329;  Chamberlain  v.  Robertson,  52  N.  C,  12;  Lo- 
gan v.  Wallis,  76  N.  C,  416;  Doughty  v.  Railroad,  78  N.  C,  22; 
Hodges  v.  Railroad,  105  N.  C,  170.  In  cases  of  misjoinder  the  ac- 
tion should  not  be  dismissed,  but  divided.  Street  v.  Tuck,  84  N. 
C,  605;  Finch  v.  Baskerville,  85  N.  C,  205;  Gattis  v.  Kilgo,  125  N.  C. 

There  is  a  great  difference  between  the  joinder  of  incongruous 
causes  of  action,  over  each  of  which  the  court  has  jurisdiction,  and 
the  association  of  separate  alleged  causes  of  action  of  which  some 
are  within  and  others  without  the  jurisdiction  of  the  court  In 
the  latter  case  the  allegations  of  causes  of  action  of  which  the  court 
has  no  jurisdiction  are  but  harmless  surplusage.  Therefore,  where 
plaintiff  sued  a  railroad  company  in  the   superior  court  for  the 
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value  of  his  land  appropriated  as  a  right-of-way  by  the  company, 
and  joined  a  cause  of  action  for  damages  sustained  by  him  by  rea- 
son of  the  faulty  construction  of  the  road :  Held,  that  he  could  re- 
cover on  the  last  mentioned  cause  of  action,  although  the  court  had 
no  jurisdiction  of  the  first.     Allen  v.  Railroad,  102  N.  C,  381. 

A  special  proceeding  by  a  trustee  of  a  religious  society,  in  which 
he  demanded  judgment  that  certain  other  trustees  should  be  re- 
moved, and  that  a  lost  deed  should  be  set  up  and  a  trust  therein 
declared,  is  demurrable  for  misjoinder  of  causes  of  action.  Nash 
v.  Sutton,  109  N.  C,  550. 

A  complaint  setting  up  several  causes  of  actions  against  several 
parties  among  whom  there  is  no  community  of  interests,  is  de- 
murrable on  the  ground  of  misjoinder  of  causes  of  action  and  of 
parties.  Cromartie  v.  Parker,  121  N.  C,.  198;  Mitchell  v.  Mitchell. 
96  N.  C,  14. 

Joinder  of  a  guarantor  with  the  maker  and  endorser  of  a  note. — 
A  party,  who  writes  his  name  across  the  back  of  a  note  after  judg- 
ment has  been  obtained  against  both  the  maker  and  endorser  if  he 
makes  any  contract  at  all  with  the  endorser,  becomes  a  guarantor, 
and  a  cause  of  action  against  him,  as  such,  cannot  be  joined  with  one 
against  the  maker  and  endorser.    Wooten  v.  Maultsby,  69  N.  C,  462. 

Foreclosure  of  mortgage  and  ejectment  as  to  different  tract. — 
An  action  to  foreclose  a  mortgage  on  one  tract  of  land  cannot  be 
united  with  a  cause  of  action  to  recover  possession  of  another  tract, 
in  the  same  complaint.    Edgerton  v.  Powell,  72  N.  C,  64. 

In  partition. — A  proceeding  in  partition  which  asks  a  division  of 
several  separate  and  distinct  tracts  of  land,  not  held  by  the  same 
tenants  in  common  is  multifarious.  Simpson  v.  Wallace,  83  N.  C, 
477. 

Motion  to  divide  too  late. — Where  the  judgment  of  a  clerk  sus- 
taining a  demurrer  for  misjoinder  and  dismissing  a  complaint,  in 
special  proceedings  before  him,  is  affirmed  on  appeal  to  the  judge, 
and  an  appeal  from  the  judgment  of  affirmance  is  not  perfected,  a 
subsequent  motion  to  divide  the  action  is  properly  overruled,  as  the 
matters  involved  are  res  judicata.    Langston  v.  Weil,  116  N.  C,  205. 

See  cases  cited  under  Sees.  267  and  272,  post. 

(6)  That  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action  ; 

General  demurrer. — A  general  demurrer  will  be  disregarded. 
Love  v.  Commissioners,  64  N.  C,  706;  George  v.  High,  85  N.  C,  99; 
Bank  v.  Bogle,  85  N.  C,  203;  Jones  v.  Commissioners,  85  N.  C,  287. 
A  demurrer  on  this  ground  must  specify  wherein  the  facts  alleged 
are  insufficient  to  state  a  cause  of  action.  Elam  v.  Barnes,  110  N.  C, 
73  and  cases  there  cited. 

If  complaint  is  good  as  to  any  one  defendant. — Where  all  the  de- 
fendants join  in  a  demurrer  to  the  complaint,  upon  the  ground  that 
it  does  not  set  forth  a  good  cause  of  action,  the  demurrer  will  be 
overruled  if  the  complaint  sets  forth  a  good  cause  of  action  as  to 
Q*y  one  of  the  defendants.    Conant  v.  Barnard,  103  N.  C,  315. 

> 

Demurrer  by  part  of  defendants. — When  there  are  several  de- 
fendants, and  the  complaint  sets  up  a  good  cause  of  action  as  to  any 
one  of  them,  a  joint  demurrer  will  be  overruled ;  and  where  several 
defendants  are  joined  with  the  party  to  the  verbal  agreement  as  to 
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real  estate,  they  cannot  demur  for  Insufficiency  of  cause  of  action 
until  the  latter  makes  his  election  to  ratify  or  repudiate  the  contract, 
but  he  cannot  make  an  election  to  the  prejudice  of  persons  whose 
rights  have  intervened.     Loughran  v.  Giles,  110  N.  C,  423. 

Objection  taken  by  motion  in  the  supreme  court. — Objection  to  a 
complaint  that  it  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action  may  be  taken  by  motion  in  the  supreme  court  Tucker  v. 
Baker,  86  N.  C,  1;  Jackson  v.  Jackson,  105  N.  C,  433;  Knowles  v. 
Railroad,  102  N.  C.,  59;  Fagg  v.  Loan  Asso.,  113  N.  C,  364. 

Where  it  is  apparent  from  the  allegations  in  the  complaint  that 
the  plaintiff  has  no  cause  of  action,  a  motion  to  dismiss  at  any  stage 
of  the  action  will  prevail;  but  where  the  complaint  fails  to  set  forth 
a  sufficient  cause  of  action  by  reason  of  the  omission  of  some  sub- 
stantial averment  or  for  any  other  defect  which  might  be  remedied 
by  amendment,  the  objection  must  be  made  by  demurrer  or  an- 
swer, or  the  defendant  will  be  deemed  to  have  waived  It.  Knowles  v. 
Railroad,  102  N.  C,  59;  Johnson  v.  Finch,  93  N.  C,  205,  or  complaint 
will  be  amended  in  the  supreme  court.  Leatherwood  v.  Fulbright, 
109  N.  C,  683. 

If  demurrer  is  overruled,  no  estoppel. — Where  a  demurrer  that  the 
complaint  does  not  state  a  cause  of  action  is  overruled,  the  same 
point  cannot  be  again  presented  by  a  motion  to  dismiss.  Wilson  v. 
Lineberger,  82  N.  C,  412;  contra,  Baker  v.  Garris,  108  N.  C,  218. 

If  demurrer  is  sustained. — To  dismiss  plaintiff's  action  after  an- 
swer filed  by  the  defendant  on  the  ground  that  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action  is  contrary 
to  the  course  of  the  courts.  Such  objection  must  be  taken  by  de- 
murrer. Wilson  v.  Sykes,  84  N.  C,  215. 

A  judgment  of  dismissal,  as  upon  demurrer  ore  tenus  for  that  the 
complaint  fails  to  state  a  cause  of  action  does  not  bar  another  pro- 
ceeding and  if  commenced  within  the  statutory  time,  it  will  save  the 
bar  of  the  statute  of  limitations.    Webb  v.  Hicks,  123  N.  C,  244. 

Frivolous  demurrer. — A  demurrer  to  the  complaint  in  an  action 
for  the  recovery  of  land  on  the  ground,  (1)  failure  of  plaintiff  to  set 
forth  his  title;  (2)  to  allege  an  ouster  by  defendant;  or  (3)  to  aver  a 
demand  for  possession  and  damages  before  action  brought;  or  (4) 
to  allege  a  notice  to  quit  before  suit  brought;  or  (5)  to  assert  a  pos- 
session in  the  plaintiff  and  those  under  whom  he  claims  within 
twenty  years  before  action  brought  is  frivolous.  Johnston  v.  Pate, 
83  N.  C,  110. 

A  demurrer  to  a  complaint  in  an  action  by  an  executor  because  it 
does  not  allege  that  the  probate  of  will  and  qualification  was  before 
suit  brought  is  frivolous,  when  it  is  alleged  in  the  complaint  that  it 
was  before  complaint  filed.     Hurst  v.  Addington,  84  N.  C,  143. 

No  obligee  named  in  a  bond. — Where  an  obligor  by  a  bond  pledged 
himself  to  be  responsible  for  the  payment  of  a  note,  naming  the 
payer  and  payee  thereof,  a  demurrer  that  no  obligee  was  named  in 
the  bond  was  overruled.     Leach  v.  Fleming,  85  N.  C,  447. 

Complaint  stating  conclusions  of  law. — A  complaint  stating  merely 
conclusions  of  law  and  not  the  facts  from  which  they  are  drawn, 
is  demurrable.  Moore  v.  Hobbs,  79  N.  C,  535;  Boyden  v.  Achenbach, 
79  N.  C,  539;  Lassiter  v.  Roper,  114  N.  C,  17. 

Complaints  stating  sufficient  cause  of  action. — A  complaint  which 
alleges  that  in  1863  the  judge  of  the  superior  court  for  the  county 
where  plaintiff's  testator  resided  made  a  violent  charge  to  the  grand 
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jury  in  regard  to  receiving  Confederate  money  for  debts,  threatening 
to  imprison  any  who  refused  to  do  so,  and  upon  motion  of  a  Judg- 
ment debtor  of  plaintiff's  testator,  allowed  him  to  have  satisfaction 
of  the  judgment  entered  by  paying  into  court  the  amount  in  Con- 
federate money,  and  sent  word  to  plaintiff's  intestate  that  if  he  did 
not  receive  the  Confederate  money  and  make  the  deed  he  would  have 
him  sent  to  Richmond,  and  that  his  intestate  being  old  and  infirm, 
and  in  great  fear,  received  the  money  and  made  the  deed :  Held,  ou 
demurrer,  to  set  forth  a  good  cause  of  action  against  the  purchaser 
of  the  land.     Harshaw  v.  Dobson,  64  N.  C,  384. 

A  will  giving  "unto  my  wife  Lovey  the  use  and  benefit  of  all  my 
estate,  real  and  personal,  during  her  life,"  and  also  empowering. her 
"to  lay  out  all  the  surplus  funds,  consisting  of  notes  and  cash,  in 
land  for  her  special  use  and  benefit  during  her  natural  life,  and, 
after  her  death,  to  be  given  to  my  niece  Mary  Jane;  also  a  county 
claim  of  the  following  amount,  $2,573.21,  to  be  appropriated  as 
above,"  gives  a  remainder  in  the  "surplus  funds"  to  Mary  Jane, 
whether  they  were  invested  in  lands  or  not,  and  a  complaint,  setting 
forth  the  facts,  in  an  action  brought  by  the  niece,  after  the  death 
of  the  widow,  is  good.     Charles  v.  Kennedy,  64  N.  C,  442. 

Where  a  guardian  let  trust  funds  to  a  firm  of  which  he  was*  a 
member,  and  took  their  note  payable  to  himself,  though  he  could  not 
under  the  old  system  sue  upon  it  at  law,  an  action  may  now  be 
maintained  on  it  by  the  husband  of  the  ward  to  whom  it  has  been 
assigned.     Gudger  v.  Baird,  66  N.  C,  438. 

In  an  action  for  damages  for  trespass  on  real  property,  it  is  not 
necessary  to  describe  the  premises  by  metes  and  bounds  to  consti- 
tute a  cause  of  action.    Whitaker  v.  Forbes,  68  N.  C,  228. 

The  vendee  of  goods  contracted  to  be  delivered  at  a  certain  time 
and  of  a  specific  quality,  may  recover  for  any  defect  in  quality,  al- 
though he  may  have  received  and  used  the  goods,  if  he  did  not  dis- 
cover that  they  were  of  inferior  quality  in  time  to  return  them  with- 
out prejudice  to  himself.  Cox  v.  Long,  69  N.  C,  7;  Howie  v.  Rea,  70 
N.  C,  559. 

A  complaint  by  a  husband,  which  states  that  he  was  married  to  his 
wife  in  1841,  has  had  several  living  children  by  her,  and  that  she 
acquired  land  by  deed  in  1864,  is  sufficient  to  show  him  to  be  tenant 
by  the  curtesy  initiate,  and  he  may  recover  the  posession  by  action 
in  his  own  name,  though  he  cannot  lease  without  the  consent  of 
the  wife.    Wilson  v.  Arentz,  70  N.  C,  670. 

In  an  action  to  recover  cotton  claimed  as  rent,  the  allegation  of  a 
contract  between  A  and  B,  by  which  A  was  to  cultivate  all  the 
land  he  could  with  one  horse,  and  pay  B  as  rent  two  bales  of  cotton 
—no  part  of  the  crop  to  belong  to  A  until  the  rent  was  paid — con- 
stitutes A  a  cropper  and  not  a  tenant,  and  entitles  B  to  recover  pos- 
session of  the  crop  from  him.    Haywood  v.  Rogers,  73  N.  C.,  320. 

A  complaint  alleging  that  the  defendant  was  the  guardian  of  the 
plaintiff,  has  never  settled  with  him,  and  while  such  guardian  fraud- 
ulently contrived  to  convey  away  the  plaintiff's  lands,  states  a  good 
cause  of  action  for  an  account  and  settlement,  although  it  also  ap- 
pears on  its  face  that  the  defendant  has  been  removed  from  the 
guardianship.     Adams  v.  Quinn,  74  N.  C,  359. 

That  the  administrator  of  an  executor  has  funds  In  his  hands  be- 
longing to  the  estate  of  his  intestate's  testator,  is  a  good  cause 
of  action  in  a  suit  brought  by  a  legatee  to  have  him  declared  a  trus- 
tee for  her  benefit     McFarland  v.  McKay,  74  N.  C,  258. 

In  an  action  against  a  sheriff  for  a  penalty  for  making  a  false  re- 
turn, it  is  not  necessary  that  it  should  be  alleged  to  have  been  "wil- 
fully," "fraudulently"  or  "intentionally"  false.     The  fact  that  it  al- 
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leges  the  return  to  be  false  Is  sufficient     Peebles  v.  Newsom,  74  N. 
C,  473;  Flnley  v.  Hayes,  81  N.  C,  368;  Swain  v.  Phelps,  125  N.  C. 

Where  lands  are  devised  to  a  daughter  A  for  life  and  to  her  chil- 
dren, should  she  have  any  to  live  to  become  twenty-one  years  old, 
and  on  failure  of  children  to  arrive  at  that  age,  then  to  B,  a  grand- 
son of  testator,  a  complaint  setting  forth  that  A  is  fifty-two  years 
of  age,  has  been  married  twelve  years  and  had  no  child,  and  is  in 
possession  of  the  lands,  committing  and  threatening  waste  thereon, 
is  a  good  complaint  in  an  action  by  B  to  restrain  further  waste. 
Gordon  v.  Lowther,  75  N.  C,  193;  Farabow  v.  Green,  108  N.  C,  339; 
Jones  v.  Britton,  102  N.  C,  166. 

A  complaint  alleging  that  plaintiff  waived  his  right  to  a  home- 
stead by  parol  and  surrendered  possession  to  a  purchaser  for  value 
and  without  notice,  shows  that  he  still  had  a  right  of  homestead, 
but  the  same  not  having  been  laid  off  by  metes  and  bounds,  the 
court  cannot  grant  a  writ  of  possession.  Littlejohn  v.  Egerton,  76 
N.  C.  468. 

In  an  action  to  foreclose  a  mortgage,  made  by  husband  and  wife, 
to  secure  a  note  of  the  wife  given  for  a  debt  of  the  husband,  though 
the  note  was  not  made  with  the  written  consent  of  the  husband, 
a  demurrer  that  the  complaint  does  not  state  a  cause  of  action 
against  the  wife,  is  not  good.     Newhart  v.  Peters,  80  N.  C,  167. 

A  complaint  in  an  action  by  a  creditor  to  declare  void  convey- 
ances made  by  the  debtor  in  fraud  of  the  complaining  creditor  is  not 
demurrable  for  failure  to  allege  that  the  debtor  has  not  other  prop- 
erty sufficient  to  satisfy  the  claim.     Bank  v.  Harris,  84  N.  C,  206. 

In  an  action  by  an  administrator  against  the  distributees  upon 
their  refunding  bonds,  the  complaint  is  not  demurrable  for  failure 
to  set  forth  an  account  of  the  administration.  Lowery  v.  Perry,  85 
N.  C,  131. 

Where  a  complaint  alleges  that  a  judgment  debtor  demanded  his 
personal  property  exemptions  in  apt  time,  but  that  the  sheriff  failed 
and  refused  to  allot  it  to  him,  and  afterwards  sold  the  property 
and  applied  the  money  to  executions  in  his  hands,  it  sufficiently  al- 
leges a  breach  of  the  bond,  and  a  motion  to  dismiss  because  the 
complaint  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action  was  properly  refused.     Scott  v.  Kenan,  94  N.  C,  266. 

Where  the  complaint  set  forth  the  whole  number  of  votes  cast  at 
an  election,  and  alleged  that  the  relator  received  a  specific  num- 
ber of  those*  votes — being  a  majority — and  "was  duly  elected,"  a 
demurrer  to  the  complaint,  upon  the  ground  that  it  did  not  suffi- 
ciently allege  that  the  relator  received  a  majority  of  the  said  votes, 
was  bad.    Hancock  v.  Hobbs,  98  N.  C,  589. 

Where  the  complaint  alleged  that  the  relator  was  duly  elected  by 
a  majority  over  the  defendant,  a  demurrer,  for  that  the  complaint 
did  not  allege  that  he  received  a  majority  of  the  "legal  votes  caBt" 
is  bad.  Hahn  v.  Stinson,  98  N.  C,  591;  Kilburn  v.  Patterson,  /<*., 
593. 

While  the  general  rule  is,  one  partner  cannot  maintain  an  action 
against  his  copartner  to  recover  money  which  might  have  been 
taken  into  account  of  the  partnership,  until  after  a  settlement,  he 
may  sue  before  such  settlement  to  recover  for  the  wrongful  conver- 
sion or  destruction  of  the  joint  property,  or  for  the  loss  or  des- 
truction of  his  individual  propery  used  in  the  business — resulting 
from  the  negligent  use  by  the  other  partner.  Newby  v.  Harrell,  99 
N.  C.  149;   Walker  v.  Bowling,  108  N.  C,  289. 

The  obligors  in  an  official  bond  made  payable,  in  terms,  to  the 
person  for  whose  benefit  it  is  required,  cannot,  when  sued  for  a 
breach  thereof,  be  heard  to  say  that  it  cannot  be  enforced  because 

224 


INSUFFICIENT  TO   MAKE   CAUSE   OF    ACTION.      §239  (6) 

not  executed  to  the  state.  Warren  ton  v.  Arrington,  101  N.  C,  109; 
Burrell  v.  Hughes,  116  N.  C,  430:  Cook  v.  Smith,  119  N.  C,  350. 

An  averment  in  a  complaint  that  the  plaintiff  sold  and  delivered 
to  the  defendant  goods  of  certain  value,  and  the  samp  has  not  been 
paid,  is  a  sufficient  statement  of  a  cause  of  action.  Smith  v.  Sum- 
merfleld,  108  N.  C.  284. 

it  is  not  necessary  that  the  petition  filed  by  a  land-owner,  in  pro- 
ceedings for  the  assessment  of  damages  for  land  taken  by  a  railroad 
company  for  right-of-way,  shall  state  that  the  petitioners  and  the 
company  have  failed  to  come  to  an  agreement  as  to  the  sum  to  be 
paid,  such  averment  being  necessary  only  when  the  railroad 
company  is  the  actor  in  such  proceedings.  Hill  v.  Mining  Co.,  113 
N.  C.  259. 

An  allegation  in  a  complaint  that  defendant  loan  association 
knew  that  the  only  inducement  to  the  payment  of  money  and  sub- 
scribing for  stock  was  the  promised  loan,  and  that  defendant 
accepted  the  money  with  such  knowledge,  was  a  sufficient  statement 
of  a  cause  of  action,  although  it  was  not  alleged  that  the  agent 
of  the  defendant  who  made  the  alleged  promises  had  authority  to 
make  them.    Fagg  v.  Loan  Association,  113  N.  C,  364. 

Where  a  complaint  alleged  that  the  plaintiff,  being  the  owner 
of  a  license  to  build  and  operate  a  street  railway,  assigned  it  in  es- 
crow to  M.,  who,  in  breach  of  the  trust  reposed  in  him,  assigned 
it  to  the  defendant  corporation,  who  is  endeavoring  to  act  under  it, 
and  plaintiff  seeks  to  have  the  assignment  set  aside  and  the  de- 
fendant enjoined  from  operating  the  road:  Held,  that  it  was  error 
to  dismiss  the  action  on  the  ground  that  the  complaint  did  not 
aet  out  a  cause  of  action.     Atkinson  v.  Railway  Co.,  113  N.  C,  582. 

Where  a  complaint  that  the  plaintiff,  having  funds  deposited  in  a 
bank,  in  consequence  of  rumors  of  its  embarrassment  went  to  with- 
draw his  deposit  but  was  assured  of  its  entire  solvency  by  the  de- 
fendant, vice-president  and  director  of  the  bank,  who  said  to  him 
"we  have  all  the  money  you  want,  you  need  never  have  any  fears  of 
this  bank  as  long  as  I  am  in  it;"  and,  relying  upon  such  representa- 
tions, the  plaintiff  allowed  his  deposit  to  remain  until  the  bank 
failed  and  the  bank  was,  in  fact,  insolvent  at  the  time  such  repre- 
sentations were  made;  states  a  cause  of  action  and  defendant  is 
liable  personally  to  the  plaintiff  for  the  loss  incurred  by  him  by  the 
failure  of  the  bank.  Townsend  v.  Williams,  117  N.  C,  330;  Solomon 
r  Bates,  118  N.  C,  311. 

Where,  in  an  action  by  the  receiver  of  an  insolvent  corporation  to 
recover  from  a  delinquent  subscriber  to  its  capital  stock  the  amount 
of  his  unpaid  subscription,  the  complaint  alleged  that  the  defendant 
subscribed  for  fifteen  shares  of  the  stock  of  the  par  value  of  $1500 
of  which  he  had  paid  $500  and  still  owed  $1000  thereon;  that  the 
corporation  had  been  declared  insolvent  and  that  it  would  take  the 
whole  of  the  $1000  due  by  the  defendant  to  pay  creditors  of  the 
corporation;  that  the  plaintiff  had  been  duly  appointed  receiver  of 
the  corporation  and  that  defendant  refused  to  pay  his  said  indebted- 
ness; Held,  that  the  complaint  was  good  on  demurrer.  Worth  v. 
Wharton,  122  N.  C,  376. 

A  complaint  which  alleges  that  the  defendant,  a  railroad  company, 
failed  and  neglected  to  protect  the  plaintiff,  who  had  purchased  a 
ticket  for  his  passage,  and  was  entitled  to  be  on  defendant's  train, 
from  the  violence  and  assault  of  fellow-passengers  and  intruders, 
▼hereby  he  was  humiliated,  frightened  and  injured,  states  a  cause 
of  action.     Manning  v.  Railroad,  122  N.  C,  825. 

A  complaint  for  an  injunction  to  restrain  sale  of  land  under  mort- 
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gage  while  the  mortgagor  verbally  agreed,  for  a  consideration,  to 
release,  is  sufficient.     Hemmings  v.  Doss,  125  N.  C. 

Complaints  not  stating  a  sufficient  cause  of  action. — A  complaint 
In  an  action  against  a  county,  which  does  not  allege  that  the  claim 
of  the  plaintiff  was  presented  to  the  board  of  commissioners  and 
either  allowed  by  them,  or  an  audit  refused,  and,  if  allowed,  that 
it  was  presented  to  the  county  treasurer  and  payment  refused,  does 
not  state  a  sufficient  cause  of  action.  Love  v.  Commissioners,  64 
N.  C,  706;  Jones  v.  Commissioners,  73  N.  C,  182;  Leach  v.  Com- 
missioners, 84  N.  C,  832. 

A  complaint  setting  forth  as  a  cause  of  action  the  fact  that  an 
irregular  judgment  has  been  granted  against  the  plaintiff  and  in 
favor  of  the  defendant,  and  execution  issued  thereon,  in  another 
action  is  demurrable.  The  proper  remedy  is  by  motion  to  set  aside 
the  judgment  in  the  original  cause.  Ford  v.  Alexander,  64  N. 
C,  69. 

Where  it  appears  by  the  complaint  that  the  county  court  in  1863 
gave  the  note  sued  on  to  obtain  money  to  buy  salt  for  the  inhabitants 
of  the  county,  which  article  had  become  very  scarce  on  account  of  a 
stringent  blockade,  such  note  is  void  as  being  given  in  aid  of  the 
rebellion,  and  a  demurrer  to  the  complaint  should  be  sustained. 
Leak  v.  Commissioners,  64  N.  C,  132;  Setzer  v.  Commissioners,  Id., 
516;  Brickell  v.  Commissioners,  81  N.  C,  241. 

When  it  is  provided  by  statute  that  certain  powers  might  be  ex- 
ercised by  the  county  courts,  a  majority  of  the  justices  being  pres- 
ent, in  setting  up  a  right  resulting  from  such  action,  it  is  necessary 
to  allege  the  presence  of  such  majority,  in  order  to  constitute  a 
cause  of  action.     Leak  v.  Com'rs,  64  N.  C,  132. 

The  allegations  that  A  contracted  to  sell  a  certain  tract  of  land 
to  B,  who  paid  a  part  of  the  purchase-money,  entered  upon  the  land 
and  then  sold  to  C — the  land  being  afterwards  sold  under  execution 
against  A,  and  purchased  by  D  do  not  constitute  a  sufficient  cause  of 
action  in  favcr  of  D,  seeking  to  be  subrogated  to  the  rights  of  A 
in  the  contract  of  sale;  since  no  equity  can  be  sold  at  execution 
unless  it  be  such  as  draws  to  it  the  legal  estate,  which  it  cannot 
do  when  other  equities  have  attached.  Tally  v.  Reid.  72  N.  C,  336: 
Love  v.  Smathers,  82  N.  C,  369. 

When  the  complaint  showed  that  the  father  of  certain  of  the 
defendants  had  conveyed  the  lands  sued  for  in  fraud,  during  his  life 
time,  and  said  defendants  were  not  in  possession,  and  were  not 
alleged  to  have  made  any  claim  thereto,  held,  on  demurrer,  that 
it  stated  no  cause  of  action  as  to  them.  Wall  v.  Fairley,  73  N.  C, 
464. 

A  complaint  against  a  sheriff  and  his  bondsmen  for  a  failure  to 
collect  the  taxes  due  upon  a  list,  which  came  into  his  hands  pre- 
vious to  the  execution  of  such  bond  and  during  a  prior  term  of  office, 
as  sheriff,  does  not  state  facts  sufficient  to  constitute  a  cause  of  ac- 
tion.    Coffield  v.  McNeill,  74  N.  C,  535. 

A  complaint  alleged  that  the  agent  of  the  defendant  agreed  to 
insure  the  life  of  the  plaintiff's  intestate  for  six  months,  for  the  sum 
of  fifty  dollars;  that  the  said  intestate  paid  to  said  agent  the  sum  of 
forty-five  dollars  on  said  agreement.  No  written  application  was 
made  and  no  policy  issued.  The  balance  of  the  fifty  dollars  was 
not  alleged  to  have  been  paid  and  no  reason  assigned  why  it  was  not 
held,  on  demurrer,  not  a  sufficient  cause  of  action.  Barnes  v.  Pied- 
mont Insurance  Co.,  74  N.  C,  22. 

Lands  devised  to  A,  B  and  C  for  life,  and  at  their  death  to  their 
children,  in  fee:  held  that  A  and  B,  having  died  without  issue,  C  has 
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a  life  estate  in  the  entire  tract,  and  the  heirs  of  the  devisor  have  no 
right  to  partition  during  his  life.     Powell  v.  Allen,  75  N.  G,  450. 

The  claim  of  the  University,  under  chapter  236  of  the  laws  of  1874- 
75,  to  "all  dividends  of  corporations  not  recovered  or  claimed  by 
suit  by  the  parties  entitled  thereto,  within  five  years  from  the  time 
they  are  declared,"  is  unconstitutional  and  a  complaint  based  on  it 
is  demurrable.     University  v.  Railroad,  76  N.  C  103. 

If  an  executor,  after  the  lapse  of  a  sufficient  time  for  settling 
the  estate  of  his  testator,  voluntarily  delivers  possession  of  the  prop- 
erty of  his  testator  to  a  legatee,  he  is  presumed  to  have  assented 
to  the  legacy  and  must  allege  special  circumstances  to  prove  that 
he  was  in  no  default,  to  recover  it  back.  In  such  case,  where  such 
circumstances  do  not  appear  in  the  complaint,  held,  on  demurrer, 
not  a  sufficient  cause  of  action.  Bumpass  v.  Chambers,  77  N.  C, 
357. 

An  action  by  devisees  and  legatees,  for  a  settlement  of  the  estate 
against  the  children,  and  next  of  kin,  and  heirs  at  law  of  the  de- 
ceased, (the  executor  being  dead,)  is  demurrable.  Netherton  v. 
Candler,  78  N.  C,  88. 

A  complaint  in  an  action  by  a  board  of  commissioners,  upon  the 
official  bond  of  a  tax-collector,  is  demurrable,  if  it  fail  to  set  forth 
directly  (not  merely  as  recital)  that  the  treasurer  improperly  neg- 
lects or  refuses  to  sue.  Commissioners  v.  McPherson,  79  N.  C, 
524. 

In  an  action  upon  a  contract,  an  answer  of  the  defendant  which 
alleges  that  the  execution  of  the  contract  was  induced  by  the  false 
representation  of  the  plaintiff,  but  does  not  allege  that  he  was  there- 
by deceived,  is  demurrable.    Foy  v.  Haughton,  83  N.  C,  467. 

In  an  action  brought  against  a  trading  firm  to  recover  a  debt  in 
which  it  was  sought,  among  other  remedies,  to  subject  the  individual 
real  estate  of  one  of  the  firm,  a  woman,  to  the  satisfaction  of  the 
Judgment;  the  complaint  did  not  allege  that  the  said  real  property 
was  any  part  of  the  assets  of  the  firm,  nor  that  the  woman  was  mar- 
ried, nor  that  she  had  conveyed  the  lands  fraudulently:  Held,  (1) 
that  the  complaint  failed  to  disclose  such  a  cause  of  action  as  author- 
iied  a  sale  of  the  land  and  a  distribution  of  the  proceeds  among 
creditors;  (2)  that  a  prior  mortgagee  of  the  woman  was  not  a  neces- 
sary party,  and  the  action  as  to  him  was  properly  dismissed.  Claflin 
t.  Harrison.  108  N.  C,  157. 

A  complaint  alleging  that  O.,  wife  of  the  defendant  (her  execu- 
tor), executed,  for  a  valuable  consideration,  her  note,  under  seal, 
to  the  plaintiff,  and  that  no  part  thereof  had  been  paid,  but  contain- 
ing no  allegation  that  the  contract  was  one  she  was  competent  to 
make,  or  any  circumstances  showing  the  indebtedness  was  charge- 
able upon  her  separate  estate,  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.    Baker  v.  Garris,  108  N.  C,  218. 

The  complaint  alleged  that  plaintiff  had,  at  the  dying  request  of 
her  sister,  taken  charge  of  and  supported,  by  her  own  unaided 
labors,  an  infant  child  of  the  sister;  that  the  father  of  the  child, 
at  that  time,  was,  and  since  has  remained,  insane,  and  has  been  con- 
tinuously an  inmate  of  the  State  Asylum;  that  he  was  possessed  of 
an  estate  about  the  value  of  $6,000,  now  under  the  control  of  his 
guardian,  and  prayed  judgment  for  compensation  for  the  support 
of  the  infant;  Held,  upon  demurrer,  that  the  complaint  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  for  that  it  did  not  al- 
lege any  contract,  express  or  implied,  with  the  father,  and  that  it 
appeared  that  the  support  of  the  infant  was  voluntarily  assumed  by 
plaintiff.    Everitt  v.  Walker,  109  N.  C,  129. 
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An  allegation  in  the  complaint  for  falsely  and  maliciously  suing 
out  process  in  a  civil  action,  that  one  of  the  defendants,  at  the  re- 
quest of  the  others,  executed  as  surety  an  undertaking  upon  an  order 
for  the  arrest  of  plaintiff,  but  which  fails  to  show  any  other  ground 
of  action  against  him,  does  not  state  a  sufficient  cause  of  action 
against  such  defendant.     Sneeden  v.  Harris,  109  N.  C,  349. 

A  complaint  which  states  that  the  plaintiff  is  the  equitable  owner 
of  land,  but  sets  forth  no  facts  in  support  of  the  equitable  title,  ex- 
cept that  plaintiff  has  a  bond  for  title  from  a  third  party,  does  not 
state  a  cause  of  action,  and  the  action  will  be  dismissed  in  the 
supreme  court,  upon  motion.  Leatherwood  v.  Fulbright,  109  N.  C 
683. 

A  complaint  in  an  action  for  wrongful  death  is  fatally  defective 
which  alleges  that  plaintiff  "was,  by  the  wrongful  act,  neglect  and 
default  of  the  defendant,  slain  and  killed,"  in  that  the  facts  con- 
stituting the  alleged  negligence  are  not  set  out.  Conley  v.  Railroad, 
109  N.  C,  692. 

Where  a  complaint  against  a  telegraph  company  charges  de- 
fendant with  specific  instances  of  unnecessary  delay  in  transmitting 
and  delivering  messages,  but  alleges  no  violation  of  the  regulations 
of  the  Commission  prescribing  the  rates  of  charges  for  messages, 
it  states  no  cause  of  action  under  the  act.  Mayo  v.  Telegraph  Co., 
112  N.  C,  343. 

The  contract  alleged  in  this  case  is  held  too  vague  and  indefinite 
to  sustain  an  action.     Nash  v.  Perrabow,  115  N.  C,  303. 

A  petititon  alleging  that  the  assignee  of  an  insolvent  debtor 
while  carrying  on  the  business  of  the  assignor  under  an  agreement 
with  the  defendants  and  other  creditors  of  such  assignor,  and  for 
their  benefit,  became  indebted  to  plaintiffs,  and  that  all  matters  be- 
tween such  assignee  and  creditors  relative  to  the  assigned  estate  had 
been  submitted  to  arbitration  under  an  agreement  not  alleged  to 
have  been  signed  by  plaintiffs,  and  the  resulting  award  found  the  as- 
signed estate  indebted  to  plaintiffs  in  the  sum  sued  for,  does  not 
state  a  cause  of  action  against  defendants.  Webb  v.  Hicks,  116  N. 
C,  598. 

Injury  done  to  land  in  another  state  cannot  be  considered  in  an 
action  in  this  state.    Ridley  v.  Railroad,  118  N.  C,  996. 

Sec.  240.    Demun*er  must  specify  grounds  of  objection.    C. 
C.  P.,  8.  96. 

The  demurrer  shall  distinctly  specify  the  grounds  of  objec- 
tion to  the  complaint  Unless  it  does  so,  it  may  be  disre- 
garded. It  may  be  taken  to  the  whole  complaint,  or  to  any 
of  the  alleged  causes  of  action  stated  therein. 

The  demurrer  must  be  special. — A  demurrer  that  "the  com- 
plaint does  not  contain  facts  sufficient  to  constitute  a  cause  of  ac- 
tion," should  be  overruled,  or,  rather;  disregarded,  unless  it  dis- 
tinctly specify  the  ground  of  objection.  Love  v.  Com'rs,  64  N.  C, 
706;  George  v.  High,  85  N.  C,  99;  Bank  v.  Bogle,  85  N.  C,  203:  Jones 
v.  Com'rs,  83  N.  C,  278;  Elam  v.  Barnes,  110  N.  C.f  73. 

But  such  an  objection  can  be  taken  ore  tenus  in  the  supreme  court 
Tucker  v.  Baker,  86  N.  C,  1. 

A  demurrer  that  "the  complaint  states  no  cause  of  action  what- 
ever" against  the  defendant,  will  be  disregarded.  It  must  dis- 
tinctly specify  the  grounds  of  objection  to  the  complaint  Poss  v. 
Waller,  90  N.  C,  149. 
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A  demurrer  that  the  court  did  not  have  jurisdistion,  is  defective 
in  not  stating  the  ground,  but  such  demurrer  can  be  renewed  ore 
tenus  in  the  supreme  court  if  the  ground  is  there  specified.  Hunter 
?.  Yarboro,  92  N.  C,  68. 

A  demurrer  that  the  court  has  not  jurisdiction,  and  that  the  com- 
plaint does  not  state  a  cause  of  action,  will  be  disregarded  as  a 
pleading,  but  will  be  treated  as  a  motion  to  dismiss.  Burbank  v. 
Com'rs,  92  N.  C.,  257. 

A  motion  to  dismiss  an  action  because  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action  is  a  demurrer, 
and  should  be  disregarded  unless  it  specify  the  particulars  of  the  al- 
leged defect.  The  objection  may  be  taken  ore  tenw  for  the  first  time 
in  the  supreme  court,  or  the  court  may,  ex  mero  motu,  dismiss  the 
cause:  but  if  a  motion  is  made  by  a  party  to  dismiss,  he  will  be 
required  to  specify  the  grounds.     Elam  v.  Barnes,  110  N.  0.,  73. 

Where  there  is  only  one  cause  of  action. — When  there  is  but  one 
cause  of  action,  or  but  one  defence,  a  demurrer  must  cover  the 
whole  ground,  or  it  will  be  a  nullity.  State  v.  Young,  65  N.  C,  579 ; 
Cowand  v.  Meyers,  99  N.  C,  198. 

Where  there  are  several  causes  of  action* — A  defendant  may  an- 
swer to  some  of  the  causes  of  action  in  the  complaint- and  demur  to 
others,  but  he  cannot  answer  certain  allegations  and  demur  to 
others,  in  the  same  cause  of  action  or  defence.  Ransom  v.  McClees, 
64  N.  C,  17;  Speight  v.  Jenkins,  99  N.  C,  143. 

A  demurrer  may  be  to  a  new  cause  of  action  introduced  by  an 
amendment  and  without  alleging  a  misjoinder.  Finch  v.  Basker- 
Ttlle,  85  N.  C.  206. 

Argumentative  pleading. — Argumentative  pleading  is  demurrable; 
the  error,  however,  should  be  distinctly  pointed  out.  Crump  v. 
Mima,  64  N.  C,  767. 

Defective  statement  of  a  cause  of  action. — Where  there  is  a  defec- 
tive statement  of  a  cause  of  action,  objection  must  be  taken  in  apt 
time.  It  is  too  late  after  an  answer  is  filed.  Garrett  v.  Trotter,  65 
N.  C,  430;  Knowles  v.  Railroad,  102  N.  C,  59;  Mizzell  v.  Ruffin,  118 
N.  C,  69;  Ladd  v.  Ladd,  121  N.  C,  120. 

The  judge  not  required  to  specify  ground  for  overruling  a  de- 
murrer.— A  judge  is  not  required  to  specify  the  ground  of  his  ruling 
upon  a  demurrer  where  several  causes  are  assigned,  though  it  would 
be  more  convenient  for  him  to  do  so.  Johnston  v.  Smith,  86  N.  C, 
498. 

See.  241.    Objection  not  appearing  in  complaint.    C.  C.  J\, 
s.98. 

When  any  of  the  matters  enumerated  as  grounds  of  demur- 
rer do  not  appear  on  the  face  of  the  complaint,  the  objec- 
tion may  be  taken  by  answer. 

Defect  not  appearing  on  complaint,  objection  must  be  by  answer. 
—If  the  ground  of  objection  to  the  complaint  does  not  appear  upon 
its  face,  it  can  only  be  taken  advantage  of  by  answer.  Moore  v. 
Hobbs,  77  N.  C,  66. 

In  an  action  of  trespass  H  et  armis  begun  before  the  adoption  of 
The  Code  and  tried  afterwards,  the  defendant  not  having  availed 
himself  of  objection  to  the  non-joinder  of  a  plaintiff  by  demurrer 
under  Sec.  239,  ante,  or  by  answer  under  this  section  of  The  Code, 
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cannot  do  so  under  the  plea  of  the  general  Issue.    Lewis  v.  McNatt, 
65  N.  C,  63. 

Where  a  defect  of  parties  appears  on  the  face  of  the  complaint 
it  should  be  taken  advantage  of  by  demurrer.  If  such  defect  does 
not  so  appear,  the  defendant,  in  his  answer,  should  set  out  the  names 
of  those  who  are  necessary  parties,  to  the  end,  in  either  case,  that 
the  court,  being  thus  informed,  may  decide,  before  the  trial  of  the  is- 
sues of  fact  or  law,  that  all  necessary  parties  are  present.  Johnson 
v.  Gooch,  114  N.  C,  62. 

Misjoinder. — In  an  action  to  recover  land  the  objection  for  a  mis- 
joinder of  causes  of  action  "in  that  two  tracts  which  did  not  adjoin 
were  embraced  in  the  same  cause  of  action/'  must  be  taken  advan- 
tage of  by  demurrer,  if  it  appear  on  the  face  of  the  complaint,  and  if 
not,  by  answer,  and  cannot  be  raised  by  a  motion  to  submit  an  issue 
to  the  jury.     Durham  v.  Bostwick,  72  N.  C,  353. 

After  the  defendant  had  answered  and  the  case  had  come  on 
for  trial,  he  moved  to  dismiss  for  misjoinder  of  causes  of  action. 
The  court  says:  "As  the  defendant  did  not  take  the  objection  by 
answer  or  demurrer,  but  answered  over  to  the  merits  of  the  action, 
to  tolerate  the  motion  would  be  to  allow  the  violation  of  the  best 
principles  of  good  pleading.  It  was  too  late  to  demur,  and  there  is 
no  rule  which  allows  this  objection  to  be  taken  by  motion,  at  any 
stage  of  the  action."     Burns  v.  Ashworth,  72  N.  C,  496. 

See  Sec.  239  (5),  ante. 

Defect  of  parties. — When  the  relations  of  one  not  a  party  to  an 
action,  who,  it  is  claimed,  should  have  been  made  a  party,  appear 
in  the  complaint,  the  defendant  has  his  remedy  by  demurrer;  and  if 
they  do  not  so  appear,  he  should  set  out  the  facts  and  insist  on  the 
objection  in  his  answer.    Leak  v.  Covington,  99  N.  C,  559. 

Where  there  is  a  defect  of  parties,  and  this  appears  from  the  com- 
plaint, objection  should  be  taken  by  demurrer:  otherwise,  in  the 
answer.  Usry  v.  Suit,  91  N.  C,  406;  Mining  Co.  v.  Smelting  Co.,  99 
N.  C,  445;  Kornegay  v.  Steamboat  Co.,  107  N.  C,  116. 

See  Sec.  239  (4),  ante. 

Coverture. — Where  the  fact  of  coverture  does  not  appear  in  the 
complaint,  it  must  be  pleaded  to  be  made  available  as  a  defence. 
Baker  v.  Garria,  108  N.  C,  218. 

No  averment  of  corporate  capacity. — In  a  suit  against  a  corpora- 
tion, it  may  be  designated  as  a  company  by  its  corporate  name  with- 
out averment  of  its  corporate  capacity,  and  if  this  is  disputed,  it 
should  be  by  answer  and  not  by  demurrer.  Stanly  v.  Railroad,  89 
N.  C,  331;  Griffin  v.  Light  Co.,  Ill  N.  C,  435,  and  cases  there  cited. 

Sec.  242,    Objection,  when  deemed  waived.     C.  C.  P.,  s.  99, 

If  no  such  objection  be  taken,  either  by  demurrer  or  answer, 
the  defendant  shall  be  deemed  to  have  waived  the  same,  ex- 
cepting only  the  objection  to  the  jurisdiction  of  the  court, 
and  the  objection  that  the  complaint  does  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action. 

See  Lewis  v.  McNatt,  65  N.  C,  63;  Burns  v.  Ashworth,  72  N.  C,  496. 
and  Durham  v.  Bostwick,  72  N.  C,  353,  cited  under  preceding  section. 
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An  answer  waives  a  demurrer. — If  a  defendant  answers  and  de- 
murs to  the  same  cause  of  action  at  the  same  time,  the  answer 
waives  the  ground  of  demurrer.    Ransom  v.  McClees,  64  N.  C,  17. 

Waiver. — The  pendency  of  a  former  action,  unless  set  up  by  an- 
swer or  otherwise  before  trial,  is  waived.  Hawkins  v.  Hughes,  87  N. 
C,  115. 

The  objection  that  there  is  a  misjoinder  of  causes  of  action  must 
be  taken  by  demurrer,  or  it  is  deemed  to  have  been  waived.  Dur- 
ham v.  Bostwick,  72  N.  C,  353;  Burns  v.  Ashworth,  72  N.  C.,  496; 
Hocutt  v.  R.  R.,  124  N.  C,  214. 

In  an  action  where  the  defendant  moved  to  dismiss  the  complaint 
because  the  court  had  no  jurisdiction,  Bynum,  J.,  says:  "By  the 
present  system  of  pleading  the  objection  to  the  jurisdiction  can  now 
be  taken  only  by  answer  or  demurrer,  the  demurrer  being  either  v>Ht' 
ten  or  are  tenw."     Pescud  v.  Hawkins,  71  N.  C,  299. 

While  the  proceedings  may  be  irregular  or  erroneous,  yet  if  no 
objection  is  made  on  that  particular  ground,  the  judgment  will 
be  sustained.     Brooks  v.  Brooks,  97  N.  C,  136. 

Where  an  infant,  without  the  intervention  of  a  guardian  or  next 
friend,  undertakes  to  prosecute  his  suit  in  his  own  name,  the  debtor 
has  a  right  to  object  to  his  recovery,  since  the  infant  may  repudiate 
the  judgment  if  rendered  before  his  majority,  but  such  objection 
must  be  interposed  in  apt  time  and  in  the  prescribed  mode,  which 
is  by  plea  in  abatement  or  by  defence  set  up  in  the  answer  and  before 
the  trial  on  the  merits.    Hicks  v.  Beam,  112  N.  C,  642. 

Defective  statement  of  cause  of  action. — A  defective  statement  of 
a  cause  of  action  is  ground  for  demurrer  (when  the  court  may  allow 
or  require  an  amendment),  but  not  for  a  dismissal  of  the  action. 
Bowling  v.  Burton,  101  N.  C,  176;  Mizzell  v.  Ruffin,  118  N.  C,  69. 

Objection  to  a  defective  statement  of  a  cause  of  action  must  be 
taken  advantage  of  by  demurrer,  or  will  be  deemed  to  be  waived, 
while  a  statement  of  a  defective  cause  of  action  may  be  taken  ad- 
vantage of  at  any  time  by  motion  to  dismiss.  Knowles  v.  Railroad, 
102  N.  C,  59;  Halstead  v.  Mullen,  93  N.  C.f  252;  Ladd  v.  Ladd,  121 
N.  C.,  118. 

Statement  of  defective  cause  of  action. — Whenever  it  shall  appear 
to  the  court  that  a  cause  of  action  is  not  stated  in  the  complaint, 
the  action  should  be  dismissed.  McDougald  v.  Graham,  75  N.  C, 
310;  Conley  v.  R.  R.,  109  N.  C,  692. 

A  defence  not  pleaded  in  apt  time  is  not  waived  if  the  complaint 
is  so  defective  that  no  judgment  can  be  given  on  it.  Pearce  v. 
Mason,  78  N.  C,  37. 

The  objection  that  the  complaint  does  not  constitute  a  cause  of 
action,  may  be  made  by  written  demurrer,  or  ore  tenust  at  any  time, 
and  cannot  be  waived.  Rogers  v.  Jenkins,  98  N.  C,  129 ;  Johnson  v. 
Finch,  93  N.  C.  205. 

Neither  consent  nor  waiver  can  confer  jurisdiction,  and  the  court 
will  not  proceed,  when  it  appears  from  the  record  that  it  has  no  au- 
thority.   State  v.  Miller,  100  N.  C,  543. 

Motion  in  arrest  of  judgment. — If  no  demurrer  is  filed,  when  the 
complaint  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action,  the  objection  can  still  be  raised  by  a  motion  in  arrest  of 
judgment  Love  v.  Com'rs,  64  N.  C,  706;  Elam  v.  Barnes,  110  N. 
C,  73. 

Objection  can  be  taken  ore  tenus  in  the  supreme  court. — The  ob- 
jection that  the  complaint  does  not  state  facts  sufficient  to  consti- 
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tute  a  cause  of  action  may  be  taken  by  a  motion  to  dismiss  In  tbe 
supreme  court.  Tucker  v.  Baker,  86  N.  C,  1:  Bryant  v.  Fisher,  85 
N.  C,  71.     See  Rules  Supreme  Court,  No.  27,  post. 

And  this  is  true,  though  a  general  demurrer  on  that  ground  has 
been  properly  overruled  by  the  court  below.  Jones  v.  Com'ra,  85  N. 
C,  278. 

Aider,  express  or  implied. — When,  in  an  action  to  recover  land, 
the  complaint  did  not  state  that  the  premises  in  controversy  were 
wrongfully  withheld,  and  the  defendant  did  not  demur  nor  raise  the 
question  by  answer,  but  answered  generally,  claiming  a  right  to 
hold  the  land:  Held,  that  the  doctrine  of  aider  by  admission,  ex- 
press or  implied,  is  an  essential  element  of  every  system  of  plead- 
ing, and  that  the  claim  of  title  in  the  answer  waived  the  defect  in 
the  complaint.    Garrett  v.  Trotter,  65  N.  C,  430. 

In  some  cases,  a  defective  statement  of  a  cause  of  action,  may  be 
aided  by  the  admissions  in  the  answer.  Willis  v.  Branch,  94  N.  C, 
142. 

A  defective  statement  of  a  cause  of  action  is  aided  if  the  defendant 
answers  to  the  merit,  and  go  to  trial  before  pointing  out  the  defect 
Warner  v.  Railroad,  94  N.  C,  251;  Wiggins  v.  Kirkpatrick,  114  N. 
C,  298. 

A  necessary  allegation  which  has  been  omitted  from  the  com- 
plaint is  not  supplied  by  pleading  over  to  the  merits.  Wilson  v. 
Lineberger,  94  N.  C,  641. 

If  the  answer  contains,  by  fair  construction,  an  admission  of  the 
material  averments  which  should  have  been  made  in  the  complaint, 
or  if  it  is  framed  upon  the  presumption  that  such  averments  have 
been  sufficiently  made,  and  denies  them,  the  complaint  will  be  aided 
by  the  answer,  and  the  defect  thereby  cured.  Johnson  v.  Finch,  93 
N.  C,  205;  Knowles  v.  Railroad,  102  N.  C,  59;  Harris  v.  Sneeden, 
104  N.  C,  369;  Bonds  v.  Smith,  106  N.  C,  554. 

Where,  in  an  action  for  breach  of  warranty,  the  answer  to  a 
complaint  containing  a  defective  statement  of  a  good  cause  of  ac- 
tion is  framed  on  the  idea  that  the  averment  of  ouster  was  suffi- 
ciently stated,  denies  the  ouster  and  pleads  the  statute,  it  is  a  clear 
case  of  aider.     Mizzell  v.  Ruffin,  118  N.  C,  70. 

A  defendant  who  interposes  such  an  answer  as  shows  him  to  be 
cognizant  of  the  real  cause  of  action  upon  which  the  plaintiff  relies, 
and  denies  the  allegations  of  the  complaint,  cures,  by  way  of  aider, 
any*  defective  statement  of  a  cause  of  action  in  the  complaint  and 
is  not  entitled  to  a  dismissal  on  the  ground  of  -such  defect.  Whitley 
v.  Railroad  Co.,  119  N.  C,  724. 

Aider  does  not  arise  when  cause  of  action  is  defective. — The  doc- 
trine of  aider  can  only  be  invoked  in  aid  of  a  defective  statement 
of  a  good  cause  of  action,  but  cannot  be  so  used  to  aid  the  state- 
ment of  a  bad  or  defective  cause  of  action.  Shute  v.  Austin,  120  N. 
C,  440. 

Where,  in  an  action  to  enjoin  the  erection  by  a  city  of  an  electric 
light  plant,  the  complaint  does  not  charge  that  such  plant  is  a 
necessary  municipal  expense,  an  allegation  to  that  effect  in  the  an- 
swer is  not  an  admission  of  such  fact,  and,  even  if  it  should  be  so 
considered,  it  would  be  an  admission  of  a  conclusion  of  law  merely, 
and  not  a  fact,  and  would  not  be  binding  on  the  court.  Mayo  v. 
Commissioners,  122  N.  C,  5. 

Court  may  dismiss  on  motion  or  ex  mero  motu. — Whenever  a  de- 
fect of  jurisdiction  becomes  apparent  in  any  case,  the  court  may, 
on  plea,  suggestion,  motion  or  er  ttuero  motu,  stop  the  proceedings 
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and  dismiss  the  action.  State  v.  Benthal,  82  N.  C,  664;  Burroughs 
t.  McNeill  22  N.  C.,  297;  Branch  v.  Houston,  44  N.  C.,  85;  Noville  v. 
Dew.  94  N.  C.f  48;  Rogers  v.  Jenkins,  98  N.  O.,  129;  State  v.  Miller, 
100  N.  C,  545.  But  plaintiff  is  entitled  to  take  a  non-suit  if  he  pre- 
fers.   Pescud  v.  Hawkins,  71  N.  0.,  299. 
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Asc  243.    Answer;  what  to  contain.    C  C.  JP.f  8. 100. 

The  answer  of  the  defendant  must  contain  : 
(1)  A  general  or  specific  denial  of  each  material  allegation 
of  the  complaint  controverted  by  the  defendant,  or  of  any 
knowledge  or  information  thereof  sufficient  to  form  a  belief. 

Each  allegation  must  be  separately  denied. — The  answer  must  con- 
tain a  general  or  specific  denial  of  each  material  allegation  of  the 
complaint.  That  is  to  say,  it  must  deny  either  the  whole  of  each 
material  allegation  or  some  material  and  specific  part  thereof.  There- 
fore, an  answer  which  avers  that  "no  allegation  of  the  complaint  is 
true/'  is  bad.  Such  plea  is  not  issuable,  and  is  a  sham  plea,  which 
the  court  should  strike  out  on  motion.  Flack  v.  Dawson,  69  N.  C, 
42:  Schehan  v.  Malone,  71  N.  C,  440. 

An  answer  which  sets  out  that  "no  allegation  of  the  complaint 
is  true/'  is  bad.  The  defendant  must  separately  answer  each  alle- 
gation of  the  complaint,  by  a  general  denial  either  of  the  whole  alle- 
gation (not  the  whole  complaint)  or  by  a  specific  denial  of  some 
selected  or  specific  part  of  the  allegation.  Heyer  v.  Beatty,  76  N. 
C,  28. 

An  answer  denying  "the  truth  of  the  averments  contained  in  the 
first,  second,  third,  fourth,  fifth  and  sixth  paragraphs  of  the  com- 
plaint" (being  the  number  contained  in  the  complaint),  is  a  special 
denial  of  each  allegation,  and  a  sufficient  compliance  with  The  Code. 
Brown  v.  Cooper,  89  N.  C,  237. 

In  an  action  upon  an  accepted  draft  there  was  a  specific  allega- 
tion in  the  complaint  stating  definitely  certain  matters  and  facts, 
to  which  the  response  in  the  answer  was,  "the  allegations  of  the 
sixth  paragraph  of  the  complaint  are  untrue  in  manner  and  form  as 
therein  stated;"  this  was  not  a  sufficient  denial  under  The  Code. 
Rumbough  v.  Improvement  Co.,  106  N.  C,  461. 
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Denial  on  information  and  belief. — The  statement  by  defendants, 
on  information  and  belief,  that  the  plaintiff  never  had  possession 
of  the  land  claimed  by  defendants,  is  a  sufficient  denial  of  the  alle- 
gation of  possession.    Kitchin  v.  Wilson,  80  N.  C,  192. 

A  complaint  which  alleges  that  a  certain  matter  was  within  the 
personal  knowledge  of  the  defendant  is  not  met  by  an  answer  "that 
the  defendant  has  no  knowledge  or  information  sufficient  to  form 
a  belief'  in  reference  to  it.  Gas  Machine  Co.  v.  Neuse  Manufactur- 
ing Co.,  91  N.  C,  74. 

It  is  not  required  that  an  answer  denying  information  should  set 
out  the  reason  that  defendant  has  not  sufficient  knowledge  or  infor- 
mation to  form  a  belief.     Morgan  v.  Roper,  119  N.  C,  367. 

The  denial  must  be  of  "sufficient  information"  as  well  as  of  knowl- 
edge.— An  answer  that  denies  the  defendant's  knowledge  of  a  fact 
alleged  in  the  complaint,  but  which  does  not  deny  that  he  has  "in- 
formation sufficient  to  form  a  belief,"  is  insufficient.  Burden  v.  Sim- 
mons, 84  N.  C,  555;  Bank  v.  Charlotte,  75  N.  C,  45;  Fagg  v.  Loan 
Association,  113  N.  C.,  364. 

Action  to  recover  land. — In  answer  to  a  complaint  in  an  action  to 
recover  land,  the  defendant  may  disclaim  title  to  part  of  the  tract 
sued  for  and  deny  possession  of  such  part,  admitting  his  possession 
of  the  other  part,  claiming  title  thereto,  and  denying  his  possession 
thereof  to  be  wrongful.     Graybeal  v.  Powers,  83  N.  C.  561. 

When  the  answer  in  an  action  of  ejectment  denies  plaintiff's  alle- 
gation that  he  is  seized  in  fee  but  fails  to  deny  the  allegation  that 
the  defendant  unlawfully  withholds  possession  from  the  plaintiff, 
an  issue  as  to  the  plaintiff's  title  is  immaterial  and  he  should  hare 
judgment.  An  averment  in  the  complaint  of  the  "unlawful  with- 
holding" is  sufficient  under  The  Code.  Tyson  v.  Sheppard,  90  N. 
C,  314. 

The  defendant  is  not  bound  to  show  title  as  alleged.  Lenoir  v. 
Mining  Co.,  100  N.  C,  473. 

Admission  in  answer  that  plaintiff  is  "possessed"  is  sufficient  proof 
of  title,  which  plaintiff  is  required  to  prove  as  condition  precedent  in 
recovering  land  sold  for  taxes.     Wooten  v.  White,  125  N.  C. 

Effect  of  denial. — Where  one  tenant  in  common  brings  an  action 
against  his  co-tenant,  claiming  sole  seizin  in  the  land  held  in  com- 
mon, and  the  latter  sets  up  in  his  answer  a  general  denial  of  the  title 
and  right  to  immediate  possession,  as  alleged,  such  denial  is  equiva- 
lent to  a  confession  of  ouster  in  ejectment,  and  precludes  the  de- 
fendant from  afterwards  setting  up  the  cotenancy  on  the  trial  for 
the  purpose  of  subjecting  the.  plaintiff  to  the  payment  of  costs.  Gil- 
christ v.  Middleton,  107  N.  C,  663. 

An  absolute  denial  in  the  answer  to  the  allegation  in  the  com- 
plaint which  embodies  the  agreement  sued  on,  draws  in  question  and 
puts  in  issue  not  only  its  validity,  but  its  legal  existence.  Browning 
v.  Berry,  107  N.  C,  231;  Haun  v.  Burrell,  119  N.  C,  544. 

Where,  in  an  action  on  a  note,  the  defendant  admits  its  execution 
and  the  plaintiff  produces  it  on  the  trial,  the  presumption  raised  by 
the  law  that  the  plaintiff  is  the  rightful  owner  is  not  rebutted  by 
the  defendant's  denial  of  such  ownership  in  the  answer.  Causey  v. 
Snow,  120  N.  C,  279. 

Dispenses  with  demand. — When  the  answer  denies  plaintiff's  right 
to  recover,  allegation  of  demand  is  unnecessary.  Moore  v.  Hurtt, 
124  N.  C,  27,  and  cases  there  cited. 

Statute  of  frauds. — When  the  answer  denies  the  alleged  promise 
the  statute  of  frauds  can  be  relied  on  without  being  pleaded.    Haun 
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t.  Burrell,  119  N.  C,  544;  Morrison  v.  Baker,  81  N.  C.,  76;  Browning 
t.  Barry,  107  N.  C,  231. 

Facta  to  be  pleaded. — The  facts  relied  upon  as  a  defence  to  an 
action  should  set  out  in  the  answer  with  the  same  precision  as  that 
required  in  a  complaint.  Rountree  v.  Brinson,  98  N.  C,  107;  Mon- 
tague v.  Brown,  104  N.  C,  165;  Anderson  v.  Logan,  105  N.  C,  269. 

Where  a  party  sets  up  the  defence  that  the  plaintiff  is  not  the 
real  owner  of  the  instrument  put  in  suit,  he  must  state  in  his  an- 
swer the  facts  upon  which  he  relies  to  establish  the  ownership  in 
some  other  person.     Deloach  v.  Vinson,  108  N.  C,  147. 

But  not  evidential  facts. — Where  the  defendant  in  his  answer  de- 
nied a  material  allegation  in  the  complaint,  but  went  on  to  state 
evidential  facts;  the  bad  plea  did  not  vitiate  the  good  one,  and  it 
should  be  treated  as  surplusage.     Farrior  v.  Houston,  95  N.  C,  578. 

Plea  of  payment. — In  an  action  to  recover  possession  of  land  by 
purchaser  from  mortgagee,  before  condition  was  broken,  against  the 
mortgagor  in  possession,  an  answer  by  mortgagor,  "that  the  plain- 
tiff has  not  brought  his  action  within  the  time  prescribed  by  law,  and 
the  same  is  barred  by  the  statute  of  limitations,"  is  sufficient  to  set 
up  the  defence  of  payment  presumed  after  ten  years,  under  Sec.  19, 
ch.  65,  Rev.  Code.  Pemberton  v.  Simmons,  100  N.  C,  316;  Threadgill 
t.  Commissioners,,  116  N.  C,  628. 

A  defendant  in  an  action  upon  a  note,  who  admits  the  execution 
of  the  instrument  but  alleges  payment,  has  a  right  to  assume  the 
burden  on  the  trial.    Banking  Co.  v.  Walker,  121  N.  C,  115. 

Immaterial  allegations. — The  plaintiff  having  caused  the  wife  of 
a  judgment  creditor  to  be  made  a  party  defendant  for  the  purpose 
of  enabling  her  to  assert  any  rights  she  might  have,  she  filed  an 
answer  which  tended  to  revive  issues  which  had  been  finally  ad- 
judicated between  plaintiff  and  her  husband  instead  of  setting  up 
any  rights  of  her  own:  Held,  that  such  answer  was  immaterial  and 
was  properly  disregarded  by  the  judge  below.  Vanstory  v.  Thorn- 
ton, 114  N.  C,  375. 

Equitable  defence. — An  equitable  defence  must  be  set  up  by  proper 
pleading  to  be  available.  Talbert  v.  Becton,  111  N.  C,  543;  Cotton 
Mills  v.  Cotton  Mills,  116  N.  C,  647.     See  Sec.  243   (2). 

When  answer  should  be  filed. — Where,  in  an  action  begun  by  sum- 
mons returnable  to  fall  term  of  a  superior  court,  at  which  term 
the  complaint  was  filed,  and  an  alius  summons  returnable  to  spring 
term  was  served  in  due  time  on  one  of  the  defendants,  such  de- 
fendant was  properly  ruled  to  answer  at  that  term.  Luttrell  v.  Mar* 
tin,  112  N.  C,  594. 

Insufficient  denial. — Plaintiff  having  set  out  in  the  complaint  the 
contract  sued  upon,  the  defendant,  in  answer  thereto,  stated  that  he 
did  sign  a  paper  similar  to  that  stated  in  the  complaint,  but  there 
was  no  consideration :  Held,  that  this  was  not  sufficient  to  raise  an 
issue  as  to  the  execution  of  the  instrument,  but,  in  effect,  was  an 
admission  of  that  fact,  and  dispensed  with  further  proof.  Hargrove 
▼.  Adcock,  111  N.  C.  166. 

A  denial,  in  an  answer,  of  knowledge  on  the  part  of  defendant  of 
an  allegation  of  a  complaint,  is  incomplete  unless  it  includes  a  de- 
nial of  information  sufficient  to  form  a  belief  as  to  the  truth  of  the 
allegation.  Fagg  v.  Loan  Association,  113  N.  C,  364;  Durden  v. 
8immonst  84  N.  C,  555. 
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Devisavit  vei  non. — The  Issue  as  to  whether  a  paper  writing  is  the 
will  of  a  decedent  being  raised  by  the  caveat  filed  thereto,  no  an- 
swer to  such  caveat  is  necessary.  Crenshaw  v.  Johnson,  120  N.  C, 
270. 

Affidavit  in  processioning. — Where,  In  a  proceeding  to  establish 
a  boundary  line  under  Chapter  22,  Acts  of  1893,  which  requires  the 
answer  only  to  contain  a  denial  of  the  line  set  out  in  the  petition, 
the  defendant  filed  an  affidavit  entitled  in  the  cause  and  denying 
fully  and  unequivocally  the  correctness  of  the  line  as  claimed  by  the 
plaintiff:  Held  that,  while  such  practice  is  not  commended,  such 
affidavit  should  be  treated  as  an  answer,  although  its  original  pur- 
pose was  to  obtain  time  to  file  a  formal  answer  in  which  might  be  in- 
corporated the  results  of  a  survey  which  defendant  proposed  to  have 
made.     Scott  v.  Kellum,  117  N.  C,  664. 

Contract  of  corporation  not  in  writing. — A  defendant  cannot  avail 
itself  of  Section  683  of  The  Code  unless  it  had  been  specially 
pleaded.  Cozart  v.  Land  Co.,  113  N.  C,  294;  Curtis  v.  Piedmont  Co., 
109  N.  C,  401;  Roberts  v.  Woodworking  Co.,  Ill  N.  C,  432;  Fried- 
enwald  v.  Tobacco  Works,  117  N.  C„  544. 

Note. — The  Code,  Sec.  683,  was  repealed  by  acts  1893,  ch.84. 

Statute  of  limitations. — The  plea  of  the  statute  of  limitations 
should  set  out  the  facts  upon  which  the  defence  is  grounded,  an  aver 
ment  that  the  demand  is  barred  is  stating  a  conclusion  of  law.  Pope 
v.  Andrews,  90  N.  C,  401;  Lassiter  v.  Roper,  114  N.  C,  17. 

Personal  plea  may  be  withdrawn. — The  plea  of  "discharge  in  bank- 
ruptcy," being  a  personal  defence  to  be  set  up  by  the  debtor  or  his 
representative,  may  be  withdrawn  at  any  time.  Lee  v.  Eure,  93  N. 
C,  5. 

Aider. — If  the  statement  of  the  facts  is  not  a  sufficient  allegation 
of  fraud  in  a  complaint,  yet  if  the  defendant,  in  his  answer,  denied 
that  he  procured  the  deed  or  the  possession  by  fraud  or  collusion, 
the  doctrine  of  aider  will  apply.  Bonds  v.  Smith,  106  N.  C,  554; 
Mizzell  v.  Ruffin,  118  N.  C,  69. 

Sec  cases  cited  under  this  head,  Sees.  233  (2)  and  242,  ante. 

Frivolous  answer. — An  answer  should  never  be  held  frivolous  un- 
less it  be  so  clearly  and  palpably  bad  as  to  require  no  argument  or 
illustration  to  show  its  character.     Hull  v.  Carter,  83  N.  C,  249. 

A  frivolous  answer  is  one  which  is  manifestly  impertinent  as  al- 
leging matter  which,  if  true,  does  not  affect  the  right  to  recover. 
Brogden  v.  Henry,  83  N.  C,  274;  Hurst  v.  Addington,  84  N.  C  143: 
p&ll  v.  Harper,  83  N.  C,  4:  Johnston  v.  Pate,  /<*.,  110. 

Where  an  answer  is  put  in  good  faith  and  is  not  clearly  imperti- 
nent, the  defendant  is  entitled  to  have  the  facts  alleged  in  it  either 
admitted  by  demurrer  or  tried  by  a  Jury.  Womble  v.  Fraps,  77  N. 
C,  198. 

Not  frivolous  answers. — If  the  defences  set  up  in  the  answer  are 
worthy  of  serious  consideration,  they  are  not  frivolous.  Swepson  v. 
Harvey,  66  N.  C,  436. 

An  answer  that  the  defendant  has  "no  knowledge  or  information 
sufficient  to  form  a  belief"  as  to  certain  material  allegations  of  the 
complaint,  raises  a  sufficient  issue,  and  cannot  be  stricken  out  as 
frivolous.  Bank  v.  Charlotte,  75  N.  C,  45.  Nor  an  answer  that  de- 
nies that  plaintiff  is  owner  and  holder  of  note  sued  on.  Bank  v. 
Atkinson,  113  N.  C,  478. 

Where  three,  only,  out  of  four  executors  were  sued  on  an  obliga- 
tion of  their  testator,  and  answered,  setting  forth  that  only  said 
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three  had  endorsed  the  note  of  their  testator:  Held,  that  the  answer 
could  not  be  set  aside  on  motion  as  frivolous.  Erwin  v.  Lowery,  64 
N.  C,  321. 

Dees  not  apply  to  the  reply. — This  section  relates  only  to  the  an- 
swer. The  reply  is  governed  by  Section  248.  Boyett  v.  Vaughan,  79 
N.  C.  528.     Sec,  also,  same  case,  85  N.  C,  363. 

Note. — The  following  should  be  inserted  here: 

In  all  actions  to  recover  damages  by  reason  of  the  negli- 
gence of  the  defendant,  where  contributory  negligence  is 
relied  upon  as  a  defence,  it  shall  be  set  up  in  the  answer, 
and  proved  on  the  trial.  This  provision  shall  apply  to  sim- 
ilar actions  when  brought  by  employees  against  their  employ- 
ers.    Ch.  S3,  Acts  1887. 

a 

Contributory  negligence. — The  statute  (Laws  1887,  ch.  33,  supra) 
which  requires  that,  when  contributory  negligence  is  relied  on  as 
a  defence,  it  shall  be  set  up  in  the  answer,  applies  to  actions  brought 
by  an  employee  against  his  employer.  Hudson  v.  Railroad,  104  N. 
C,  491. 

(2)  A  statement  of  any  new  matter  constituting  a  defence 
or  counterclaim,  in  ordinary  and  concise  language,  without 
repetition. 

Counterclaim  must  be  set  up  in  the  answer. — The  new  matter  con- 
stituting a  defence  or  counterclaim  must  be  set  up  in  the  answer, 
and  cannot  be  taken  advantage  of  in  any  other  manner.  Johnson  v. 
Bell,  74  N.  C.,  355. 

Counterclaim  is  really  a  counter  action  brought  by  the  defendant. 
—A  counterclaim  is  a  distinct  and  independent  cause  of  action,  and 
when  properly  stated  as  such,  with  a  prayer  for  relief,  the  defendant 
becomes,  in  respect  to  the  matters  stated  by  him,  an  actor,  and  there 
are  two  simultaneous  actions  pending  between  the  same  parties, 
wherein  each  is,  at  the  same  time,  a  plaintiff  and  defendant  Francis 
t.  Edwards,  77  N.  C,  271;  Raisin  v.  Thomas,  88  N.  C,  148. 

When  the  plaintiff  files  his  complaint  setting  forth  any  "trans- 
action," whether  it  be  a  tort  or  a  contract,  the  defendant  may  set  up 
any  claim  which  he  has  against  the  plaintiff,  connected  with  such 
transaction,  and  the  plaintiff  cannot,  by  calling  the  transaction  in  his 
complaint  by  one  name  or  another,  cut  off  the  defendant's  counter- 
claim growing  out  of  it  Bitting  v.  Thaxton,  72  N.  C,  541;  Taylor 
T.  Hodges,  105  N.  C,  349. 

A  counterclaim  is  a  cross-action,  and  should  state  the  cause  of  ac- 
tion and  relief  demanded.  If  no  relief  is  demanded,  it  is  a  set-off 
or  recoupment  A  set-off  arises  upon  contract  and  out  of  a  trans- 
action not  connected  with  plaintiff's  cause  of  action,  while  a  re- 
coupment is  connected  with  or  arises  out  of  the  same  transaction 
upon  which  plaintiff  founds  his  action.  Hurst  v.  Everett,  91  N.  C, 
*W;  Guano  Co.  v.  Tillery,  110  N.  C,  29. 

To  constitute  a  counterclaim  the  demand  must  be  one  on  which 
i  separate  action  would  lie.    Askew  v.  Koonce,  118  N.  C,  526. 

Where  sole  defence  is  a  counterclaim  which  is  ruled  out. — Where 
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the  only  defence  to  an  action  is  a  counterclaim,  which  is  ruled  out 
as  inadmissible,  the  plaintiff  is  entitled  to  a  judgment.  Love  v. 
Rhyne,  86  N.  C.,  576. 

Usury. — In  an  action  for  claim  and  delivery  of  personal  property 
conveyed  in  a  mortgage,  the  defendant  can  set  up  as  a  defence  that 
the  note  secured  by  the  mortgage  was  given  for  usurious  interest 
Moore  v.  Woodward,  83  N.  C,  531. 

Usurious  interest  previously  received  in  the  course  of  renewals  of 
a  series  of  notes  terminating  in  one,  upon  which  suit  is  brought,  can- 
not be  pleaded  by  way  of  set-off  or  payment.  Oldham  v.  Bank,  85 
N.  C,  241. 

If  usury  is  pleaded,  the  facts  which  it  is  alleged  constitute  it  must 
be  specifically  set  forth,  so  that  the  court  may  see  that,  if  true,  the 
transaction  is  illegal.    Rountree  v.  Brinson,  98  N.  C,  107. 

Pleading  counterclaim  optional. — A  defendant  is  not  bound  to 
plead  a  set-off  or  counterclaim,  but  may  make  it  the  subject  of  an 
independent  action.  Woody  v.  Jordan,  69  N.  C,  189:  Tobacco  Co. 
v.  McElwee,  94  N.  C,  425;  McClenahan  v.  Cotton,  83  N.  C,  332; 
Francis  v.  Edwards,  77  N.  C,  271;  Asher  v.  Reizenstein,  105  N.  C, 
213. 

Equitable  defence. — In  an  action  to  recover  land,  where  both 
parties  claim  under  the  same  grantor,  the  defendant,  being  in  pos- 
session under  the  Junior  deed,  can  set  up  as  an  equitable  defence  a 
demand  to  have  the  plaintiff's  deed,  which  is  older  in  point  of 
time,  set  aside  for  fraud;  otherwise,  if  the  action  was  begun  be- 
fore the  C.  C.  P.  Johnson  v.  McArthur,  64  N.  C,  675;  Dempsey  v. 
Rhodes,  93  N.  C,  120. 

In  an  action  for  the  possession  of  land,  if  the  defendant  relies  upon 
a  defence  that  is  purely  equitable  he  must  set  it  up  in  the  answer  in- 
stead of  merely  denying  that  the  plaintiff  is  the  owner  and  entitled 
to  possession,  and  that  he  unlawfully  withholds  the  same.  Ander- 
son v.  Logan,  105  N.  C,  266;  Hinton  v.  Pritchard,  102  N.  C,  94. 

Equitable  counterclaim  of  defendant  is  sufficient  to  defeat  an  ac- 
tion of  ejectment.    Bodenhamer  v.  Welch,  89  N.  C,  78. 

A  counterclaim  is  where  the  answer  sets  up  a  cause  of  action  upon 
which  the  defendant  might  have  sustained  a  suit  against  the  plain- 
tiff, and  the  answer  in  such  case  must  contain  the  substance  of  a 
complaint,  with  a  concise  statement  of  the  facts  constituting  a  cause 
of  action.  Where  a  mistake  occurs  in  an  account  and  settlement 
in  which  the  defendant  gives  his  note  to  the  plaintiff  for  the  amount 
of  the  supposed  balance  due,  and  the  plaintiff  sues  upon  the  note, 
the  court,  under  its  equitable  jurisdiction,  will  open  the  settlement 
and  allow  the  defendant  to  show  such  mistake  by  way  of  counter 
claim.    Garrett  v.  Love,  89  N.  C,  205. 

The  answer  may  set  up  both  legal  and  equitable  defences.  Bean 
v.  Railroad,  107  N.  C,  731. 

The  facts  relied  upon  as  the  basis  of  a  defence  or  counterclaim 
must  be  set  out  in  an  answer  with  the  same  precision  as  is  requisite 
in  a  complaint,  and,  therefore,  a  defendant  who  expects  to  prove  that 
there  was  an  actual  mistake  by  which  the  word  "heirs"  was  omitted 
from  the  deed  which  he  proposes  to  offer  in  evidence,  or  to  insist 
that  there  is  internal  evidence  in  such  deed  that  the  grantor  intended 
to  convey  the  fee  and  omitted  the  words  of  inheritance  by  mistake, 
must  set  up  his  equity  in  his  answer.  Anderson  v.  Logan,  105  N.  C, 
266. 

The  defendant  need  not  set  out  formally  the  facts  relied  upon  to 
show  Its  right  to  equitable  relief,  If  such  right  can  be  gathered  from 
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the  whole  answer.  Cotton  Mills  v.  Cotton  Mills,  116  N.  C,  647.  But 
it  must  be  set  up  by  the  anawer.     T albert  v.  Becton,  111  N.  C,  543. 

In  an  action  to  recover  land. — An  answer  of  defendants  asserting 
title  in  them  to  land  claimed  by  plaintiff  involves  a  denial  of  plain- 
tiff's title,  and  plaintiff  must  prove  his  title,  even  though  it  appear 
the  defendants  have  none.     Midgett  v.  Wharton,  102  N.  C,  14. 

Where  plaintiff  declares  upon  an  oral  contract  respecting  lands, 
void  under  the  statute  of  frauds,  and  defendant  either  denies  tl\e 
contract  or  sets  up  affirmatively  another  and  a  different  contract, 
or  admits  the  alleged  contract  and  pleads  specially  the  statute  of 
frauds,  in  each  of  these  cases  testimony  offered  to  prove  the  alleged 
contract  is  incompetent  and  should  be  excluded.  Holler  v.  Richards, 
102  N.  C,  545;  Williams  v.  Lumber  Co.,  118  N.  C,  928. 

Allegation  of  defective  title. — The  allegation  of  defective  title  is 
a  matter  of  defence  and  not  a  counterclaim,  and  the  burden  is  on 
the  party  alleging  it.    Bank  v.  Loughran,  122  N.  C,  669. 

indequacy  of  consideration. — Mere  inadequacy  of  consideration, 
without  fraud  or  imposition,  is  no  defence  to  a  suit  on  a  bond;  nor  is 
it  an  objection,  even  when  equity  is  invoked  to  enforce  specific  per- 
formance; and  much  less  is  it  an  objection  when  it  is  invoked  to 
relieve  against  a  contract    Winslow  v.  Wood,  70  N.  C,  430. 

Want  of  consideration  in  a  deed. — The  defence  that  a  deed,  upon 
which  an  action  to  recover  land  is  based,  is  without  consideration, 
is  not  open  to  any  but  creditors  and  purchasers  for  value.  Ivey  v. 
Granberry,  66  N.  C,  223;  Mosely  v.  Mosely,  87  N.  C,  69;  Cheek  v. 
Nail,  112  N.  C,  370. 

8heriff. — To  a  motion  to  amerce  a  sheriff  for  not  executing  sum- 
mons, he  can  set  up  as  a  defence  that  his  fees  had  not  been  paid. 
Johnson  v.  Kennedy,  70  N.  C,  435. 

Agreement  to  arbitrate. — An  agreement  to  submit  the  matters,  in- 
volved in  an  action  pending,  to  arbitration,  not  made  under  the  sanc- 
tion of  the  court,  cannot  be  pleaded  as  defence  to  the  action.  The 
remedy  for  a  breach  of  such  an  agreement  is  by  an  independent 
action  for  damages.     Carpenter  v.  Tucker,  98  N.  C,  316. 

It  is  too  late,  after  submission  to  arbitration,  to  object  that  a  coun- 
terclaim has  been  improperly  pleaded;  the  objection  should  have 
been  taken  by  demurrer,  or  otherwise  in  apt  time.  Robbins  v.  Kille- 
brew,  95  N.  C.f  19. 

Coverture. — The  plea  of  coverture  may  be  permitted  for  the  first 
time  in  the  superior  court,  and  after  the  lapse  of  several  terms, 
when,  at  the  trial  before  the  justice  of  the  peace,  the  defendant's 
counsel  said  he  would  enter  all  pleas  to  which  the  defendant  (who 
was  absent)  might  be  entitled,  and  appealed.  Patterson  v.  Gooch, 
108  N.  C,  503. 

What  can  be  pleaded. — A  defendant  cannot  set  up  as  a  defence  or 
counterclaim  any  and  every  cause  of  action  he  may  have  against 
the  plaintiff.    Byerly  v.  Humphreys,  95  N.  C,  151. 

Damages  for  slander  cannot  be  pleaded  as  a  counter  claim  in  an 
action  for  debt.     Milling  Co.  v.  Finlay,  110  N.  C,  411. 

A  counter  claim  includes  any  defence  (except  a  demurrer)  which 
does  not  amount  to  a  plea  in  bar.     Hurst  v.  Everett,  91  W.  C,  399. 

Effect  of  admissions  in  answer. — Where  the  answer  admits  ma- 
terial allegations  of  the  complaint  (i.  e.  such  as  are  issuable  or  es- 
sential to  the  proof  of  the  cause  of  the  action)  but  accompanies  the 
admission  with  a  statement  of  affirmative  matter  in  explanation 
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by  way  of  defense,  the  admission,  so  far  as  it  extends,  has  the  force 
and  effect  of  a  finding  of  a  jury,  and  the  burden  of  proving  the  new 
matter  in  avoidance  is  upon  the  defendant.  Cook  t.  Guirkln,  119  N. 
C,  13. 

A  motion  by  the  plaintiff  for  judgment  on  the  admissions  in  the 
answer,  before  impaneling  the  Jury,  or  his  refusal  to  offer  evidence 
in  support  of  his  second  cause  of  action  after  impaneling,  does 
not  affect  his  right  to  judgment  on  the  first  cause  of  action,  though 
it  waives  his  claim  for  relief  on  the  second.  Cook  v.  Guirkin,  119  N. 
C,  13. 

Plea  in  avoidance. — Where  in  an  action  on  an  instrument  in  writ- 
'  ing,  the  answer  denies  the  allegations  of  the  complaint,  and  for  fur- 
ther defence  to  the  action  pleads  matters  in  avoidance,  it  is  error 
for  the  court  below  to  disregard  the  denials  and  adjudge  that  the 
answer  admits  the  instrument.  Reed  v.  Reed,  93  N.  C  462;  Thread- 
gill  v.  Commissioners,  116  N.  C,  628. 

in  action  for  libel. — Absence  of  malice  may  be  pleaded  and  shown 
in  mitigation  of  damages,  Sec.  266,  pott.  Knott  v.  Burwell,  96  N. 
C,  272. 

Counterclaim  insufficiently  pleaded. — A  counterclaim  which  only 
alleges  that  the  plaintiff  is  indebted  to  the  defendant,  without  alleg- 
ing further  the  nature  and  kind  of  such  indebtedness,  and  how  it 
arose,  is  imperfectly  pleaded,  and  ought  to  be  disregarded,  and  in 
such  case  a  bill  of  particulars  affixed  to  the  pleadings  as  a  part  of 
it  does  not  aid  it.     Smith  v.  McGregor,  96  N.  C,  101. 

in  action  on  bond  transferred  before  maturity. — Where  a  bond 
payable  to  A.  B.  or  bearer,  was  transferred  for  value  by  A.  B.  to  the 
plaintiff  without  endorsement  and  before  maturity,  it  was  subject, 
in  the  hands  of  the  plaintiff,  to  any  equities  and  defences  which  ex- 
isted between  the  original  parties  at  the  time  of  the  transfer.  The 
only  change  in  the  law  effected  by  Sec.  177  of  The  Code,  is  to  allow 
the  action  to  be  brought  in  the  name  of  the  transferee,  but  it  does 
not  prevent  the  obligor  from  setting  up  any  defence  which  existed 
at  the  time  of,  or  before,  notice  of  the  assignment,  and  which  would 
have  been  available  against  the  obligee.  Spence  v.  Tapscott,  93  N. 
C.,246:  Loan  Asso.  v.  Merritt,  112  N.  C,  243;  Breese  v.  Crumpton,  121 
N.  C,  122. 

See  Sec.  177,  ante,  and  Sec.  244  (2),  post,  and  cases  cited. 

Pendency  of  another  action. — The  pendency  of  another  action  for 
the  same  cause,  to  be  available  as  a  matter  of  defence,  must  be 
specially  pleaded,  otherwise  it  will  be  considered  waived.  It  may  be 
set  up  in  the  answer,  with  other  defences,  and  any  issue  arising 
thereon  may  be  submitted  at  the  same  time  as  the  others  growing 
out  of  the  pleadings,  with  instructions  to  the  jury  that,  if  found 
for  the  defendant,  the  others  need  not  be  considered.  Hawkins  v. 
Hughes,  104  N.  C,  161;  Curtis  v.  Piedmont,  109  N.  C,  401.  See  Sec. 
239  (3). 

Former  judgment. — The  plea  of  former  judgment  must  be  dis- 
tinctly set  up  in  the  answer  as  new  matter.  It  will  not  be  con- 
sidered as  embraced  under  general  denials  of  the  allegations  of  the 
complaint.  Blackwell  v.  Dibbrell,  103  N.  C,  270;  Harrison  v.  Hoff, 
102  N.  C,  126. 

See  Sec.  239  (3),  and  cases  cited. 

Defect  of  parties. — An  objection,  because  there  is  a  defect  of  par- 
ties, should  be  taken  advantage  of  by  demurrer  or  answer  in  apt 
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time,  otherwise  it  will  be  deemed  to  have  been  waived.  Mining  Co. 
v.  Smelting  Co.,  99  N.  C,  445;  Usry  v.  Suit,  91  N.  C,  406;  Kornegay 
t.  Steamboat  Co.,  117  N.  C,  115. 

See  Sec.  239  (4),  and  cases  cited.  L-^~  )rn^  n,„ 

Sec.  244.    Counterclaim,    C.  C.  P.,  8.  101. 

The  counterclaim  mentioned  in  the  preceding  section  must 
be  one  existing  in  favor  of  a  defendant,  and  against  a  plain- 
tiff, between  whom  a  several  judgment  might  be  had  in  the 
action,  and  arising  out  of  one  of  the  following  causes  of  ac- 

Uon :  SUPREME  CT  LIBRAE. 

Counterclaim  must  be  such  as  prescribed  by  this  section. — The 
counterclaim  as  it  now  exists  is  the  creature  of  The  Code,  and  must 
conform  to  its  provisions.  Electric  Co.  v.  Williams,  123  N.  C,  51; 
Bank  v.  Wilson,  et  al.,  124  N.  C,  562. 

Set-off. — The  defence  of  set-off,  as  heretofore  administered,  has 
been  merged  by  The  Code  in  that  of  counterclaim.  Neal  v.  Lea,  64 
A.  v>.,  67o. 

The  right  of  set-off  only  exists  between  the  same  parties  and  in 
the  same  right  Adams  v.  Bank,  113  N.  C,  332;  Davis  v.  Mfg.  Co., 
114  N.  C,  321. 

Counterclaim  is  the  creature  of  The  Code  and  is  an  extension  of 
the  set-off,  enlarging  the  class  of  claims  that  may  be  pleaded  and 
enabling  the  defendant  to  claim  judgment  for  the  excess.  Electric 
Co.  ▼.  Williams,  123  N.  C,  51. 

Judgment  as  a  set-off. — The  clause  of  The  Code  which  forbids  an 
action  upon  the  judgment  of  any  court,  other  than  that  of  a  justice 
of  the  peace,  without  leave,  does  not  forbid  the  use  of  such  judg- 
ments as  sets-off.  McClenahan  v.  Cotton,  -83  N.  C,  332;  Lane  v. 
Richardson,  104  N.  C.,  642. 

Where  A  is  sued  by  the  executrix  of  B,  on  a  note  given  for  the  pur- 
chase of  land  sold  by  the  executrix,  and  on  the  trial  A  offers  as  a 
set-off  a  judgment  paid  by  him  as  B's  surety,  this,  in  administration 
granted  prior  to  1st  of  July,  1869,  is  not  a  counterclaim.  McLean  v. 
Leach,  68  N.  C,  95. 

(1)  A  cause  of  action  arising  out  of  the  contract  or  trans- 
action set  forth  in  the  complaint  as  the  foundation  of  the 
plaintiffs  claim,  or  connected  with  the  subject  of  the  action  ; 

A  counterclaim  cannot  be  pleaded  in  reply  to  a  counterclaim. — A 
plaintiff  cannot  set  up  a  counterclaim  in  reply  to  a  counterclaim 
pleaded  by  the  defendant.  Boyett  v.  Vaughan,  85  N.  C,  363,  over- 
ruling Boyett  v.  Vaughan,  79  N.  C,  528. 

Pleading  of  counterclaim  optional. — A  defendant  is  not  bound  to 
assert  a  counterclaim  in  an  action  brought  against  him,  nor  will  the 
plaintiff's  recovery  bar  a  subsequent  action  on  a  cause  of  action 
which  he  might  have  set  up  as  counterclaim  but  did  not  Woody  v. 
Jordan,  69  N.  C,  189;  Tobacco  Co.  v.  McElwee,  94  N.  C,  425. 
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Must  be  set  up  by  answer. — A  counterclaim  cannot  be  taken  ad- 
vantage of  unless  set  up  by  answer.     Johnson  v.  Bell,  74  N.  C,  355. 

An  answer  setting  up  a  counterclaim,  which  fails  to  show  that  the 
same  subsisted  between  the  parties  when  the  action  begun,  or  that 
it  arose  out  of  or  was  connected  with  the  subject  of  the  plaintiff's 
action,  is  demurrable.     Reynolds  v.  Smathers,  87  N.  C,  24. 

Counterclaim  may  arise  out  of  tort  or  contract. — A  defendant  may 
set  up  as  a  counterclaim  any  claim  arising  out  of  the  transaction 
set  out  in  the  complaint,  in  his  favor  and  against  the  plaintiff, 
whether  the  plaintiff's  action  arises  upon  a  tort  or  a  contract,  and 
without  regard  to  the  nature  of  his  own  claim.  Bitting  v.  Thaxton, 
72  N.  C,  541;  McKinnon  v.  Morrison,  104  N.  C,  354;  Branch  v.  Chap- 
pell,  119  N.  C,  81. 

The  defendant  may  set  up  as  a  counterclaim  any  claim  in  his 
favor  arising  out  of  the  transaction  set  out  in  the  complaint,  whether 
it  be  tort  or  contract,  but  not  a  tort  unconnected  with  the  trans- 
action.    Lee  v.  Eure,  93  N.  C,  5. 

A  cause  of  action  arising  upon  a  tort,  separate  and  distinct  from 
the  contract  relied  upon  in  the  complaint,  cannot  be  set  up  as  a  coun- 
terclaim.    Trotter  v.  Connor,  90  N.  C,  455. 

A  counterclaim  must  arise  out  of  contract  or  must  arise  out  of 
the  same  transaction  that  is  the  subject  of  the  complaint,  and  must 
exist  at  the  time  of  the  commencement  of  the  action.  Kramer  v. 
Electric  Light  Co.,  95  N.  C,  277;  Puffer  v.  Lucas,  112  N.  C,  377; 
Phipps  v.  Wilson,  125  N.  C. 

In  an  action  for  work  and  labor  done  in  cutting  timber  trees,  the 
defendant  may  plead  as  a  counterclaim  damage  sustained  through 
the  negligence  of  the  plaintiff  in  permitting  fire  to  escape,  whereby 
property  was  destroyed  and  expense  in  preventing  greater  damage. 
Branch  v.  Chappell,  119  N.  C,  81. 

Counterclaim  in  actions  for  tort. — A  party  cannot  set  up,  as  a 
counterclaim  to  an  action  for  tort,  matters  which  arise  out  of  a  con- 
tract unconnected  with  the  transaction  sued  on.  Smith  v.  Young, 
109  N.  C,  224. 

One  who,  in  the  honest  belief  that  he  is  on  his  own  land,  cuts  logs 
from  the  land  of  another,  cannot,  when  they  are  recaptured  by  the 
lawful  owner,  set  up  a  claim  for  their  increase  in  value  by  reason  of 
his  having  transported  them  to  a  better  market:  nor  can  he,  in  an 
action  by  the  lawful  owner  for  damages  for  cutting  of  the  logs,  re- 
coup by  way  of  counterclaim  for  the  additional  value  imparted  by 
him  to  the  logs  so  recaptured.     Gaskins  v.  Davis,  115  N.  C,  86. 

Where,  in  an  action  for  damages  caused  by  the  ponding  of  water 
on  plaintiff's  land  by  obstruction  placed  by  defendant  on  his  own 
land,  on  or  near  the  dividing  line,  the  defendant  pleaded  as  a  coun- 
terclaim damages  caused  by  the  overflow  of  water  on  his  land  by 
reason  of  obstructions  placed  by  the  plaintiff  on  the  lower  edge  of 
her  land:  II eld ',  that  the  torts  were  separate  and  distinct,  and  that 
complained  of  by  the  defendant  did  not  "arise  out  of  the  transaction 
set  forth  in  the  complaint,"  nor  was  it  "connected  with  the  subject- 
matter  of  the  action,"  and  hence  was  properly  disallowed  as  a 
counterclaim.     Street  v.  Andrews,  115  N.  C.,  417. 

Counterclaim  properly  pleaded. — Where  the  demand  of  the  defend- 
ant arose  out  of  the  contract,  it  is  properly  set  up  by  counterclaim. 
Brown  v.  Carter,  111  N.  C,  183. 

Counterclaim  insufficiently  pleaded. — A  counterclaim  for  damages 
for  the  malicious  prosecution  of  a  prior  action,  which  fails  to  allege 
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facts  showing  that  the  prosecution  of  such  prior  action  was  without 
probable  cause,  Is  bad.    Davis  v.  Terry,  114  N.  C,  28. 

Nonsuit. — When  the  defendant  pleads  a  counterclaim,  a  cause  of 
action  arising  out  of  the  contract  or  transaction  set  forth  in  the 
complaint  as  the  foundation  of  the  plaintiff's  cause  of  action,  the 
plaintiff  cannot  be  permitted  to  take  a  nonsuit;  but  when  the  coun- 
terclaim does  not  arise  out  of  the  same  transaction  as  the  plaintiff's 
cause  of  action,  but  falls  under  sub-division  2  of  this  section,  the 
plaintiff  may  submit  to  a  nonsuit.  In  such  case  the  defendant  may 
either  withdraw  his  counterclaim,  when  the  action  will  be  at  an  end, 
or  he  may  proceed  to  try  it  at  his  election.  Whedbee  v.  Leggett, 
92  N.  C,  469;  McNeill  v.  Lawton,  97  N.  C,  16. 

A  plaintiff  cannot  take  a  nonsuit  when  the  defendant  sets  up  a 
counterclaim  arising  out  of  the  contract  or  transaction  which  con- 
stitutes the  plaintiff's  cause  of  action,  or  when  the  defendant  has 
acquired  in  an  equitable  action  any  other  right  or  advantage  which 
be  is  entitled  to  have  tried  and  settled  in  the  action.  Bynum  v. 
Powe,  97  N.  C,  384;  Purnell  v.  Vaughan,  80  N.  C,  46. 

If  the  defendant  has  pleaded  a  counterclaim,  while  the  plaintiff 
may  be  permitted  to  suffer  a  nonsuit  as  to  his  cause  of  action,  the 
defendant  will,  nevertheless,  be  entitled  to  prosecute  his  counter- 
claim. Oatewood  v.  Leak,  99  N.  C,  363;  Mfg.  Co.  v.  Burton,  105  N. 
C,  74;  Bank  v.  Com'rs,  116  N.  C,  380. 

In  an  action  to  forcelose  a  mortgage,  the  defence  was  set  up  that 
the  transaction  was  fraudulent,  having  been  entered  into  by  the 
parties  (brothers)  for  the  purpose  of  defrauding  the  mortgagor's 
creditors.  On  the  trial  the  plaintiff  asked  to  be  allowed  to  take  a 
nonsuit,  but  that  was  denied  and  the  trial  ordered  to  proceed:  Held, 
that  the  parties  being  particcps  crimims  to  the  fraud,  there  was  no 
such  counterclaim  set  up  in  the  pleadings  as  the  law  would  recog- 
nize; that  the  courts  would  not  aid  either  party,  and  there  was  error 
in  refusing  to  allow  the  plaintiff  to  abandon  his  action.  Pass  v. 
Pi».  109  N.  C,  484. 

Where  the  defendant,  in  an  action  to  recover  land,  Bets  up  a  coun- 
terclaim for  substantive  relief,  the  plaintiff  is  not  entitled  to  take 
a  nonsuit    Wilkins  v.  Suttles,  114  N.  C,  551. 

Where  the  counterclaim  pleaded  grows  out  of  the  same  transaction 
set  out  in  the  complaint,  the  opposing  party  cannot  deprive  the 
pleader  of  his  right  to  a  trial  thereon  by  entering  a  nonsuit.  Rum- 
bough  v.  Young,  119  N.  C,  567:  Well  Co.  v.  Ice  Co.,  125  N.  C. 

After  a  nonsuit  is  taken  the  defendant  cannot  file  an  answer  set- 
ting up  a  counterclaim,  though  at  same  term.  Well  Co.  v.  Ice  Co., 
125  N.  0. 

Not  a  counterclaim. — Matters  in  which  only  the  defendant  and  his 
co-defendant,  or  a  third  person  not  a  party  to  the  action,  are  inter- 
ested, and  the  settlement  of  which  is  not  necessary  to  a  final  deter- 
mination of  the  controversy  between  the  plaintiff  and  the  defendant, 
cannot  be  pleaded  as  a  counterclaim.  Gibson  v.  Barbour,  100  N.  C, 
192.    See,  also,  Byerly  v.  Humphrey,  95  N.  C,  151. 

A  counterclaim  against  persons  other  than  plaintiffs  for  a  tort  not 
tonnected  with  the  subject  of  the  action  will  not  be  allowed.  Elec- 
tric Light  Co.  v.  Electric  Light  Co.,  116  N.  C,  112. 

Title  in  a  third  person. — The  defendant  in  claim  and  delivery  can- 
not set  up  as  a  counterclaim  that  the  title  to  the  property  is  In  a 
third  person.     Holmes  v.  Godwin,  69  N.  C,  467. 

No  counterclaim  for  purchase-money,  when. — Where  the  husband 
of  a  feme  covert  does  not  Join  in  a  deed  of  her  land,  and  her  privy 
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examination  is  not  taken,  the  deed  is  a  nullity,  and  the  vendee  can 
maintain  no  counterclaim  against  the  woman  personally  for  the  pur- 
chase-money paid  by  her,  nor  for  betterments.  Scott  t.  Battle,  85 
N.  C,  184,  overruling  Daniel  v.  Crumpler,  75  N.  C,  1*U;  but  she  can- 
not retain  purchase-money  and  land  also.  Draper  v.  Allen,  114  N. 
C,  50. 

Waiver  of  objection  to  counterclaim. — Although  a  counterclaim  set 
up  in  an  answer  and  admitted  therein  to  be  the  subject  of  another 
action  pending  between  the  parties  will  be  abated  upon  the 
objection  of  the  plaintiff  by  a  proper  pleading,  yet  such  objection, 
if  waived,  cannot  afterward  avail  the  plaintiff.  Davis  v.  Terry,  114 
N.  C,  28. 

Action  to  recover  land. — Where  a  vendor  of  land  brings  an  action 
for  possession  against  his  vendee,  who  has  been  let  into  possession, 
the  title  being  reserved,  the  latter  may  set  up  the  contract  of  sale 
and  ask  for  an  account  of  the  payments  upon  the  purchase-money 
by  counterclaim  in  the  same  action.  Pearsall  v.  Mayers,  64  N.  C, 
549:   Wellborn  v.  Simonton,  88  N.  C,  264. 

Where  a  deed  is  set  aside  on  the  ground  of  having  been  made  un- 
der duress,  while  the  plaintiff  recovers  the  land  with  rents  and 
profits,  the  defendant  is  entitled  to  a  counterclaim  for  the  increased 
value  of  the  property  from  the  improvements  put  on  the  land  by 
him,  and  the  purchase-money.  Reed  v.  Exum,  84  N.  C,  430;  Scott  v. 
Battle,  85  N.  C,  184. 

In  an  action  to  recover  land,  the  defendant,  being  unable  to  give 
the  defence  bond  required,  procured  a  third  party  to  execute  and 
deposit  a  mortgage  in  lieu  thereof,  as  provided  by  Sec.  117,  of  The 
Code.  Pending  the  action,  the  mortgagor  purchased  at  a  tax  sale 
a  portion  of  the  land  in  suit.  The  plaintiff  recovered  against  the 
defendant,  and,  in  attempting  to  enforce  his  recovery  of  costs  and 
damages  by  a  foreclosure  of  the  mortgage,  was  opposed  by  the  mort- 
gagor's application  to  have  a  reference  and  adjustment  of  their  rela- 
tive interests  in  the  land  recovered,  and  to  be  credited  with  his 
share  thereof:  Held,  that  the  application  was  properly  denied,  the 
mortgagor's  interest,  if  any,  being  wholly  foreign  to  the  action,  and 
he  could  not  be  allowed  in  this  manner  to  interfere  with  plaintiff's 
rights  under  his  judgment.    Ryan  v.  Martin,  104  N.  C,  176. 

Although  a  parol  contract  to  convey  land  is  void  by  our  statute 
of  frauds,  yet,  if  the  vendee,  relying  thereupon,  pays  the  purchase- 
money  and  makes  improvements,  he  cannot  be  ousted  until  the  ven- 
dor repays  the  purchase-money  and  makes  compensation  for  the 
value  of  the  improvements,  and  these  facts  constitute  a  valid  equit- 
able counterclaim  in  an  action  by  the  vendor  to  recover  possession 
of  the  land.     Daniel  v.  Crumpler,  75  N.  C,  184. 

Vacation  of  grant. — Parties  in  interest,  entitled  to  vacate  a  grant 
may  bring  an  action  to  set  it  aside — by  a  direct  proceeding,  but  not 
by  a  collateral  attack  upon  the  grant;  or  it  may  be  done  under  The 
Code  by  way  of  equitable  counterclaim,  if  all  the  parties  are  before 
the  court.     Wyman  v.  Taylor,  124  N.  C,  426. 

Counterclaim  upon  cancellation  of  deed  for  duress. — Upon  can- 
cellation of  a  deed  alleged  to  have  been  executed  under  duress, 
while  the  plaintiff  is  entitled  to  a  restoration  of  the  land,  with  com- 
pensation for  its  use  and  for  damages  sustained,  the  defendant  is 
entitled  to  a  counterclaim  for  the  increased  value  by  reason  of  im- 
provements put  by  him  on  the  land,  and  for  the  purchase-money. 
Reed  v.  Exum,  84  N.  C,  430. 
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Deficiency  in  quantity  of  land. — Semble,  that  to  an  action  for  the 
purchase-money  of  land,  the  defendant  can  plead  a  deficiency  In  the 
quantity  contracted  for,  and  ask  an  abatement  pro  rata  to  be  credited 
on  the  note.     Hutchinson  v.  Smith,  68  N.  C,  351. 

Defect  in  article  bought. — In  an  action  upon  a  promissory  note 
given  in  pursuance  of  a  contract  for  the  sale  by  payee  of  a 
specific  article  of  merchandise,  the  maker  may  set  up,  by  way  of 
counterclaim,  that  the  article  furnished  was  not  in  compliance  with 
the  contract  of  sale,  and  that  he  was  thereby  damaged.  Guano  Co. 
t.  Tillery,  110  N.  C,  29. 

Action  for  rent. — Where  lessors  sue  lessees  for  rent,  the  latter  are 
entitled,  as  a  counterclaim,  to  plead  that  the  lessors  had  no  right 
to  make  the  lease,  and  that  the  real  owners  thereof  have  bi  ought 
suit  against  one  of  the  lessees,  and  will  recover  damages  for  its  use 
during  such  lease.     McKesson  v.  Mendenhall,  64  N.  C,  286. 

In  an  action  on  a  bond  to  make  title. — In  an  action  for  damages 
for  non-performance  of  a  bond  to  make  title,  a  note  given  to  one  of 
the  obligors  to  induce  her  to  submit  to  a  privy  examination,  can- 
not be  set  up  as  a  counterclaim.    Utley  v.  Foy,  70  N.  C,  308. 

Counterclaim  for  damages  to  the  reversionary  interest. — In  a  suit 
by  the  grantor  of  a  life-estate  upon  a  bond  for  the  purchase-money 
thereof,  the  plaintiff  and  defendant  being  tenants  In  common  of  the 
reversion,  the  defendant  cannot  set  up  a  counterclaim  for  damages 
done  by  the  plaintiff  to  the  inheritance  by  cutting  timber  before  the 
sale  to  the  defendant.    Devries  v.  Warren,  82  N.  C,  356. 

Purchaser  at  a  mortgage  sale. — While  one  who  acquires  the  estate 
of  the  first  purchaser,  under  a  mortgage  sale,  is  affected  with  no- 
tice of  any  defect  in  the  title,  and  cannot  claim  an  allowance  for  bet- 
terments us  mteh,  he  can  set  up  an  equitable  counterclaim  to  the 
demand  of  the  real  owner  for  rents  and  profits.  Scott  v.  Battle,  85 
N.  C,  184. 

Trespass  on  land. — In  an  action  for  trespass  for  wrongful  entry 
on  land  and  cutting  timber,  where  the  defendant  filed  a  counter- 
claim, alleging  that  the  plaintiffs  had  wrongfully  raised  a  dam  and 
ponded  water  back  on  defendant's  land,  which  was  part  of  the  land 
described  in  the  complaint  as  that  on  which  the  alleged  trespass 
bad  been  committed :  Held,  that  the  counterclaim  was  not  connected 
with  cause  of  action,  and  that  a  demurrer  thereto  was  properly 
sustained.  Bazemore  v.  Bridgers,  105  N.  C,  191;  Street  v.  Andrews, 
115  N.  C,  417. 

Owelty  of  partition. — Where  a  sum  is  charged  on  the  share  of 
one  tenant  in  common  for  owelty  of  partition,  he  may  set  up  as  a 
counterclaim  any  damage  he  may  have  sustained  by  having  been 
evicted  from  a  part  of  his  share  in  the  land  by  a  superior  title,  in 
an  action  to  enforce  the  charge  against  him.  Huntley  v.  Cline,  93 
N.  C,  458;  Harrison  v.  Ray,  108  N.  C,  215. 

Damages  on  an  injunction. — Where  the  plaintiff  sues  out  an  in- 
junction against  cutting  timber,  and  the  defendant  avers  title  in  him- 
self, pnd  that  the  plaintiff  is  cutting  and  carrying  away  the  defend- 
ant's timber,  and  asks  an  injunction  and  receiver,  the  answer  raises 
a  counterclaim  proper  for  the  consideration  of  the  court.  Lumber 
Co.  v.  Wallace,  93  N.  C,  22. 

Damages  on  an  attachment. — No  cause  of  action  for  wrongfully  su- 
ing out  a  warrant  of  attachment  can  arise  until  there  has  been  a 
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legal    determination    of  the  proceedings    thereunder.    Kramer   t. 
Electric  Light  Co.,  95  N.  C,  277. 

Claim  sounding  in  damages. — It  seems  that  a  claim  sounding  in 
damages  could  be  used  as  a  set-off.  Raisin  v.  Thomas,  88  N.  C.  148; 
Wilson  v.  Charlotte,  108  N.  C.f  121. 

Where  plaintiff  sues  on  a  note,  and  the  defendant  admits  the 
cause  of  action,  but  pleads  a  counterclaim  sounding  in  damages, 
which  is  the  only  matter  tried  before  the  jury,  who  find  a  verdict 
in  the  defendant's  favor,  the  amount  of  the  note  sued  on  by  the 
plaintiff  must  be  deducted  from  the  damages  given  by  the  jury,  and 
judgment  only  be  entered  for  balance.     Bush  v.  Hall,  95  N.  C,  82. 

Action  for  goods  sold  and  delivered. — In  an  action  to  recover  the 
price  of  goods  sold  and  delivered,  the  defendant  may  set  up  as  a 
counterclaim  that  the  goods  were  not  such  as  he  contracted  to  re- 
ceive; since  he  might  have  had  an  action  for  damages  therefor; 
even  though  he  had  received  and  used  the  goods.  Howie  v.  Rea,  70 
N.  C,  559;  Cox  v.  Long,  69  N.  C,  7;  Hurst  v.  Everett,  91  N.  C,  399; 
Guano  Co.  v.  Tillery,  110  N.  C,  29. 

False  representations. — If  representations  made  by  one  party  to  a 
contract,  which  may  be  reasonably  relied  on  by  the  other,  consti- 
tute a  material  inducement  to  the  contract,  are  knowingly  false, 
cause  loss  to  the  party  relying  on  them,  and  such  other  party  has 
acted  with  ordinary  prudence,  he  is  entitled  to  equitable  relief  upon 
such  counterclaim.  Walsh  v.  Hall,  66  N.  C,  233;  Wilson  v.  Hughes, 
94  N.  C,  182. 

False  warranty.— In  an  action  for  the  specific  recovery  of  a  horse, 
the  defendant  pleaded  as  a  counterclaim,  that  the  plaintiff  sold  the 
horse  to  the  defendant,  and,  at  the  time  of  the  sale,  warranted  that 
he  was  sound,  which  warranty  was  false,  in  consequence  of  which 
the  defendant  had  been  damaged:  Held,  that  the  counterclaim  arose 
out  of  the  transaction  set  out  in  the  complaint,  and  was  properly 
pleaded  as  a  counterclaim.    Wilson  v.  Hughes,  94  N.  C,  182. 

Fraud  or  mistake  a  valid  counterclaim. — Where  a  horse,  ex- 
changed for  land,  returned  to  its  first  owner,  upon  action  brought 
to  recover  possession:  Held,  that  fraud  in  the  sale  of  the  land  for 
which  it  had  been  exchanged  was  a  valid  counterclaim  against  the 
party  obtaining  the  horse  by  such  fraud.  Walsh  v.  Hall,  66  N.  C 
233. 

The  allegation  of  fraud  or  mistake  in  the  consideration  of  the 
bond  sued  on  could  not  be  set  up  as  a  defence  at  law,  but  would  be 
ground  for  relief  in  equity.  It  is,  therefore,  a  valid  counterclaim  in 
an  action  on  the  bond.  Hall  v.  Commissioners,  74  N.  C,  130;  Garrett 
v.  Love,  89  N.  C,  205. 

Defendant  having  made  an  assignment  for  the  benefit  of  creditors, 
plaintiff,  through  its  attorney,  who  was  also  acting  as  trustee  under 
the  deed  of  assignment,  split  up  its  account  against  the  insolvent 
corporation  so  as  to  bring  it  within  the  jurisdiction  of  a  justice's 
court,  and  obtained  judgments  thereon,  defendant  making  no  de- 
fence thereto  by  reason  of  representations  made  to  it  by  such  trus- 
tee: Held,  that  in  its  answer  to  a  creditor's  bill  brought  by  plaintiff, 
defendant  could,  by  counterclaim,  impeach  such  judgments  for 
fraud,  and  demand  that  they  be  vacated.  Cotton  Mills  v.  Cotton 
Mills,  116  N.  C,  647. 

Mutual  stipulations  in  a  contract. — The  stipulations  contained  in 
a  contract  in  these  words,  viz. :  "A  contracts  with  B  to  furnish  from 
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500  to  1,000  bushels  coal  daily,  at  six  and  one  half  cents  per  bushel, 
to  be  measured  at  the  pit;  B  to  furnish  timber  gratis  whenever  he 
may  see  fit,  reserving  groves  and  fruit  trees,  and  advance  to  A  all 
the  money,  weekly,  necessary  to  pay  off  the  wood-choppers;  coal  to 
be  paid  for  on  delivery/'  are  mutually  dependent,  and  if,  without 
fault  on  the  part  of  B,  and  without  legal  excuse,  the  other,  A,  fails 
to  deliver  the  quantity  of  coal  agreed  to  be  delivered,  B,  being  sued 
for  the  value  of  the  coal,  etc.,  furnished,  may  properly  set  up  such 
failure  by  way  of  counterclaim.  Burton  v.  Wilkes,  66  N.  C,  604. 
See,  also,  Wilson  v.  Charlotte,  108  N.  C,  121. 

Bank  notes, — The  maker  of  a  note  due  a  bank  has  a  right  to  ten- 
der in  payment  of  such  note  the  bills  issued  by  the  bank,  and  he 
cannot  be  deprived  of  such  right  either  by  the  assignment  of  the 
bank  or  by  act  of  the  legislature.  Blount  v.  Windley,  68  N.  C,  1; 
Mann  v.  Blount,  65  N.  C,  99;  and  such  right  extends  to  the  payment 
of  judgments  in  favor  of  the  bank  in  its  own  bills.  Bank  v.  Tlddy, 
67  N.  C,  169;   Bank  v.  Hart,  67  N.  C,  264. 

Banks. — Where  a  bank  is  in  course  of  liquidation,  and  a  stock 
holder  is  indebted  to  the  bank  by  note  secured  by  pledge  of  stock, 
his  supposed  share  in  the  assets  is  not  available  as  a  set-off,  legal 
or  equitable,  in  a  suit  upon  the  note.  Bank  v.  Riggins,  124  N.  C, 
534. 

After  the  appointment  of  a  receiver  a  creditor  may  assign  his 
claim,  but  such  assignment  is  subject  to  the  receiver's  right  to 
set-off  claims  the  bank  may  have  against  the  creditor,  and  if  the 
assignee  of  the  claim  is  himself  a  debtor  of  the  bank,  he  cannot  use 
the  assigned  claim  as  a  set-off.  Davis  v.  Manufacturing  Co.,  114  N. 
C,  322. 

In  an  action  to  recover  deposits  made  by  one  partner  individually, 
the  Indebtedness  of  the  firm  is  not  a  counterclaim.  Adams  v.  Bank, 
113  N.  C,  332:  Hodgin  v.  Bank,  124  N.  C,  540.  Nor  are  the  de- 
posits made  by  surviving  partners  for  the  firm  subject  to  counter- 
claim for  indebtedness  of  firm.  S.  C,  125  N.  C,  (Clark,  J.,  dis- 
senting.) 

individual  indebtedness  of  members  of  a  partnership. — When  a 
defendant  is  sued  on  a  debt  due  a  partnership,  he  may  set  off  against 
it  the  individual  indebtedness  of  one  or  all  the  partners  to  him- 
self. Sloan  v.  McDowell,  71  N.  C,  356.  (But  dissenting  opinion  by 
Reade.  J.,  states  the  law  as  generally  recognized.) 

Action  by  personal  representative. — In  an  action  by  the  personal 
representative  of  the  owner,  for  claim  and-  delivery  of  a  horse, 
against  the  bailee,  the  defendant  cannot  set  up  as  a  counterclaim 
the  debt  due  him  for  feeding  and  taking  care  of  the  horse.  Mauney 
v.  Ingram,  78  N.  C,  96. 

Agreement  with  the  administrator. — Where  a  party  bought  at  an 
administrator's  sale  under  an  agreement  that  the  administrator  was 
to  take  and  pay  for  part  of  the  articles  purchased,  and  the  purchaser 
executed  his  note  for  the  whole  amount:  Held,  that  this  agreement 
can  be  pleaded  in  a  suit  by  the  administrator  on  the  note  as  a  coun- 
terclaim for  the  part  of  the  purchases  the  administrator  agreed  to 
pay  for.    Clark  v.  Clark,  65  N.  C,  655. 

Conversion  of  personal  property  of  married  woman. — Where  the 
purchaser  of  the  separate  personal  property  of  a  married  woman, 
sold  under  execution  for  a  debt  of  her  husband,  is  sued  after  the  wife's 
death  by  the  husband  as  administrator  for  such  conversion,  he  can- 
not set  up  as  a  counterclaim  his  claim  to  be  reimbursed  the  amount 
of  his  bid  at  such  sale.    Holliday  v.  McMillan,  83  N.  C,  270. 
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Action  to  recover  wife's  money. — Where  the  wife's  money  is 
loaned  but  is  secured  by  mortgage  to  the  husband,  the  borrower  can- 
not set  off  against  his  liability  on  the  note,  an  indebtedness  due  from 
the  husband  to  him.     Houck  v.  Somers,  118  N.  C,  607. 

Covenant  not  to  sue. — A  covenant  not  to  sue  the  defendant  may  be 
made  available  by  the  latter,  by  way  of  counterclaim,  to  defeat  an 
action  brought  in  violation  thereof.  Harshaw  v.  Woodfln,  64  N.  C, 
568. 

Action  begun  before  C.  C.  P. — In  an  action  begun  before  the  adop- 
tion of  The  Code,  and  tried  afterwards,  the  defendant  cannot  set  up 
an  equitable  counterclaim  under  this  section.  Gaither  v.  Gibson, 
63  N.  C,  93;  Matthews  v.  Copeland,  80  N.  C,  79. 

But  this  does  not  prevent  the  equitable  owner  of  land  from  de- 
manding specific  performance,  notwithstanding  the  action  was  in- 
stituted prior  to  1868.     Young  v.  Griffith,  79  N.  C,  201. 

Before  a  justice  of  the  peace. — No  counterclaim  can  be  enter- 
tained by  a  justice  of  the  peace,  the  amount  of  which  exceeds  his 
Jurisdiction.  Boyett  v.  Vaughan,  85  N.  C,  363;  Meneely  v.  Craven, 
86  N.  C,  364;  Derr  v.  Stubbs,  83  N.  C,  559.  But  see  Heyser  v.  Gun- 
ter,  118  N.  C,  964. 

A  defendant  in  a  justice's  court  can  plead  by  way  of  defence  a 
set-off  which  is  over  two  hundred  dollars.  McClenahan  v.  Cotton, 
83  N.  C,  332;  Hurst  v.  Everett,  91  N.  C,  399. 

Neither  a  Justice  of  the  peace  nor  the  superior  court  on  appeal  has 
jurisdiction  of  a  counterclaim  in  damages  assessed  at  over,  though 
voluntarily  reduced  to,  $200.    Raisin  v.  Thomas,  88  N.  C.  148. 

To  be  capable  of  affirmative  relief,  it  must  be  one  on  which  the 
judgment  might  be  had  in  the  action,  and  must  therefore  come  with- 
in the  jurisdiction  of  the  court.  It  cannot  exceed  $200  in  a  Justice's 
court.     Electric  Co.  v.  Williams,  123  N.  C,  51. 

Where  several  counterclaims  are  pleaded  in  the  same  action, 
their  aggregate  sum  will  be  taken  as  the  jurisdictional  amount. 
Electric  Co.  v.  Williams,  123  N.  C,  51. 

On  appeal  from  a  justice. — The  court  may  allow  a  defendant  to 
set  up  a  counterclaim,  after  an  appeal  from  a  justice's  judgment 
in  its  discretion.  Johnson  v.  Rowland,  80  N.  C,  1;  Thomas  v.  Simp- 
son. 80  N.  C,  4;  Moore  v.  Garner,  109  N.  C,  157. 

No  amendment  in  the  superior  court  will  be  allowed  in  a  case  on 
appeal  from  a  justice  which  would  permit  a  counterclaim  to  be 
pleaded  which  is  in  amount  beyond  the  justice's  jurisdiction. 
Meneely  v.  Craven,  86  N.  C,  364;  Raisin  v.  Thomas,  88  N.  C,  148. 

Where  several  actions  are  brought  in  the  justice's  court,  the  de- 
fendant has  the  right  to  set  up  such  defence  in  each  until  the  amount 
of  his  damage  is  exhausted,  and,  on  appeal  to  the  superior  court  if 
the  actions  are  consolidated,  he  can  recoup  the  whole  amount  in  the 
one  action.     Hurst  v.  Everett,  91  N.  C,  399. 

(2)  In  an  action  arising  on  contract,  any  other  cause  of 
action  arising  also  on  contract  and  existing  at  the  commence- 
ment of  the  action. 

Counterclaim  must  exist  when  action  brought. — A  counterclaim 
must  exist  at  the  time  of  bringing  action.  Hogan  v.  Kirkland,  64 
N.  C,  250;  Phipps  v.  Wilson,  125  N.  C. 

248 


COUNTERCLAIM,  ANY  OTHER  CAUSE  OF  ACTION.    §  244  (2) 

An  answer  setting  up  a  counterclaim,  but  which  fails  to  allege  that 
the  same  subsisted  between  the  parties  when  the  action  begun,  or 
arose  out  of,  or  was  connected  with,  the  subject  of  the  plaintiff's  ac- 
tion, is  demurrable.    Reynolds  v.  Smathers,  87  N.  C,  24. 

Where  it  appeared  that  during  the  pendency  of  an  action  of  claim 
and  delivery  to  recover  a  soda-water  machine  leased  to  defendant, 
plaintiff  had  agreed  to  deliver  a  new  machine  to  the  defendant  and 
take  back  the  one  in  controversy  at  a  certain  value:  Held,  that  the 
agreement  being  executory,  and  not  executed,  did  not  bar  the  further 
prosecution  of  the  action,  and  its  breach  by  the  plaintiff  did  not  fur- 
nish ground  for  a  proper  counterclaim,  since  it  did  not  exist  at  the 
commencement  of  the  action.     Puffer  v.  Lucas,  112  N.  C,  377. 

Section  244  (2)  allows  as  a  counterclaim  any  cause  of  action  aris- 
ing also  on  contract  and  existing  at  the  commencement  of  the  ac- 
tion.   Bank  v.  Wilson,  et  al.,  124  N.  C,  562. 

Counterclaim  valid  against  a  lien. — In  an  action  upon  contract, 
though  a  lien  upon  property  is  involved,  it  is  competent  for  the  de- 
fendant to  extinguish  the  debt  by  proof  of  a  counterclaim.  Poston 
v.  Rose,  87  N.  C,  279. 

If  the  counterclaim  is  pertinent. — If  the  answer  presents  new 
matter,  which  is  pertinent  and  bona  fide  relied  on,  the  regular  mode 
to  test  its  legal  sufficiency  as  a  defence  is  by  a  demurrer.  Hull  v. 
Carter,  83  N.  C,  249. 

Nonsuit. — When  the  counterclaim  does  not  arise  out  of  the  same 
transaction  as  the  plaintiff's  cause  of  action,  but  falls  under  this 
sub-division,  the  plaintiff  may  submit  to  a  nonsuit.  In  such  case  the 
defendant  may  either  withdraw  his  counterclaim,  when  the  action 
▼ill  be  at  an  end,  or  he  may  proceed  to  try  it,  if  he  so  elects.  Whed- 
bee  v.  Leggett,  92  N.  C,  469;  McNeill  v.  Lawton,  97  N.  C,  16;  Pa>s 
t.  Pass,  109  N.  C,  484. 

Damages. — Damages  to  realty  are  not  a  counterclaim,  to  an  action 
on  contract  for  payment  of  money.     Street  v.  Bryan,  65  N.  C,  619. 

Damages  for  a  breach  of  a  covenant  not  to  sue  may  be  set  up  as  a 
counterclaim.    Russell  v.  Adderton,  64  N.  C,  417. 

Where  personal  property  is  tortiously  taken  and  sold,  the  owner 
may  waive  the  tort,  affirm  the  sale  and  recover  for  money  had  and  re- 
ceived, and  such  claim  for  damages  can  be  pleaded  as  a  counterclaim 
to  an  action  on  a  contract.     Wall  v.  Williams,  91  N.  C,  477. 

Damages  for  slander  cannot  be  set  up  as  a  counterclaim  to  an 
action  for  debt.     Milling  Co.  v.  Finlay,  110  N.  C,  411. 

A  bond  given  by  a  contractor  for  the  faithful  performance  of  work 
is  a  penalty  and  not  liquidated  damages,  and  in  case  of  a  default 
thereon  the  obligee  can  only  recover  by  action  or  counterclaim  the 
actual  damages  caused  by  such  default.  Dunavant  v.  Railroad,  122 
N.  C,  999. 

Allegation  not  constituting  counterclaim. — An  allegation  in  an 
answer,  that  the  property,  for  the  recovery  of  which  the  suit  is 
brought,  belonged  to  plaintiff  and  defendant  as  partners,  does  not 
constitute  a  counterclaim.     Buffkin  v.  Eason,  110  N.  C,  264. 

Suit  by  the  state. — A  person  indebted  to  the  state,  when  sued  upon 
such  indebtedness,  cannot  set  up  as  a  counterclaim  the  indebtedness 
of  the  state  to  him  upon  past  due  coupons  of  his  bonds.  Battle  v. 
Thompson,  65  N.  C,  406;  nor  against  a  county.  Gatling  v.  Com'rs, 
92  N.  C.  536. 

Municipal    corporation. — Where    a   municipal    corporation    is    in- 
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debted  to  a  tax-payer,  the  latter  is  not  entitled,  either  in  law  or 
equity,  to  have  the  amount  due  him  applied  as  a  set-off  or  counter- 
claim against  the  amount  he  owes  for  taxes.  Cobb  v.  Elizabeth  City* 
75  N.  C.,  1. 

Action  by  or  against  a  personal  representative. — A  defendant  sued 
as  a  personal  representative  cannot  use  as  set-off  or  counterclaim, 
against  a  creditor  of  the  estate,  a  claim  against  such  creditor  pur- 
chased subsequent  to  the  death  of  the  testator  or  intestate.  Mc- 
Clenahan  v.  Cotton,  83  N.  C,  332. 

Where  an  estate  is  Insolvent  no  counterclaim  against  an  action 
by  the  personal  representative,  beyond  the  ratable  proportion  of 
him  who  pleads  the  counterclaim  to  the  assets,  will  be  allowed. 
Rountree  v.  Britt,  94  N.  C,  104;  Pate  v.  Oliver,  104  N.  C,  458. 

Where  an  administrator  recovers  judgment  upon  his  cause  of  ac- 
tion, and  the  defendant  also  upon  his  counterclaim,  the  former  is 
entitled  to  an  execution  for  the  entire  amount  of  his  recovery;  but 
the  execution  on  the  defendant's  judgment  will  be  stayed  until  it  is 
ascertained  what  amount  of  the  assets  of  the  estate  of  the  intestate 
is  applicable  thereto.     Rountree  v.  Britt,  94  N.  C,  104. 

While  one  who  is  sued  as  an  administrator,  cannot  set  up  a  de- 
mand in  his*answer  against  the  plaintiff  in  his  individual  capacity,  as 
a  counterclaim  or  Bet-off,  yet  if  the  administrator  is  insolvent,  and  a 
portion  of  the  recovery  will  belong  to  him  in  his  Individual  capacity, 
such  claim  may  be  set  up  as  a  retainer  in  the  nature  of  a  set-off. 
Carr  v.  Askew,  94  N.  C,  194. 

Plaintiffs  sued  the  defendant,  who  was  their  step-father,  and  ad- 
ministrator of  their  deceased  father,  for  their  distributive  shares  in 
their  father's  estate.  The  defendant  set  up  as  a  counterclaim  the 
money  expended  by  him  in  the  necesary  support  of  plaintiffs  during 
their  minority,  and  while  they  lived  with  him  as  a  part  of  his  fam- 
ily: Held,  (1)  that  as  plaintiffs'  demand  was  against  the  defendant 
personally,  for  estate  wasted  and  misapplied,  there  was  no  want  of 
mutuality  in  defendant's  demand  for  reduction  of  plaintiff's  claim, 
although  it  was  not  strictly  a  counterclaim;  (2)  that  as  the  parties 
in  this  cause  constituted  one  family,  and  were  provided  for  in  com- 
mon, and  it  did  not  appear  that  the  defendant  step-father  had  not 
means  of  his  own,  sufficient  for  the  support  of  the  plaintiffs,  plain- 
tiffs incurred  no  liability  to  defendant,  upon  an  implied  contract,  for 
their  support  and  maintenance.     Mull  v.  Walker,  100  N.  C,  46. 

Funeral  expenses. — A  claim  for  funeral  expenses  can  be  pleaded 
as  a  set-off,  in  a  suit  brought  by  the  personal  representative  for  a 
debt  due  the  deceased.  Barbee  v.  Green,  86  N.  C,  158;  Ray  v.  Hon- 
eycutt,  119  N.  C,  510. 

Legacy. — A  legatee  can  set  up  an  account  due  him  from  an  estate 
as  a  counterclaim  to  a  suit  on  a  note  due  by  him  to  the  executors. 
Whedbee  v.  Reddick,  79  N.  C,  521. 

Purchase  by  creditor  at  an  administrator's  sale. — A  creditor  of 
one  deceased,  by  note  (there  being  no  other  debt  of  equal  or  higher 
dignity),  became  purchaser  at  a  sale  by  the  administratrix,  and  gave 
bond  on  that  account  (in  an  account  less  than  that  of  his  claim),  and 
this  bond  constituted  the  whole  assets  of  the  estate;  after  the  bond 
became  due,  the  administratrix,  who,  with  her  sureties,  was  then 
insolvent,  assigned  it  by  endorsement  for  value,  to  one  who  was. 
to  a  small  amount  creditor  of  the  estate  by  account:  Held,  that  the 
creditor  by  note  was  entitled  to  bring  in  his  debt  as  a  counterclaim 
against  an  action  upon  his  bond,  whether  by  the  administratrix  or 
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her  assignee.    Ransom  v.  McClees,  64  N.  C,  17;  McLean  v.  Leach, 
68  N.  C,  98. 

in  equitable  action. — In  an  equitable  action  for  the  settlement  of 
the  estate  of  a  deceased  administrator,  and  to  satisfy  a  judgment 
obtained  in  another  state  against  his  personal  representatives  and 
the  sureties  on  his  bond,  such  sureties  may  intervene  and  receive 
credit  for  what  they  have  paid  on  the  judgment,  remaining  liable  to 
plaintiffs  for  any  balance  not  realized  in  the  present  action.  Moore 
v.  Smith,  116  N.  C,  667. 

Assignment  of  non-negotiable  paper. — An  assignment  for  value  of 
mw-n  r got  table  paper,  who  takes  it  even  before  due,  and  without  notice 
of  equities  between  prior  parties  thereto,  holds  it  subject  to  all 
equities  and  counterclaims  existing  at  the  time  the  maker  received 
notice  of  .the  assignment  Bank  v.  Bynum,  84  N.  .C,  24 ;  Havens  v. 
Potts,  86  N.  C,  31;  Rice  v.  Hearn,  109  N.  C,  150. 

Note  assigned  before  maturity. — A  negotiable  note,  endorsed  be- 
fore maturity,  is  not  subject,  in  the  hands  of  the  endorsee,  to  a  set- 
off in  favor  of  the  maker,  of  a  debt  due  by  the  payee  at  the  time  the 
note  was  made:  and  the  presumption  of  the  law  is  that  the  holder  of 
the  negotiable  paper  takes  it  for  value  and  before  dishonor,  and  that 
an  undated  endorsement  was  mde  at  the  date  of  the  note.  Tredwell 
v.  Blount,  86  N.  C,  33;  Farthing  v.  Dark,  111  N.  C,  243;  Bank  v.  Biir- 
gwyn,  108  N.  C.f  62. 

Note  assigned  after  maturity. — A  note  assigned  after  maturity  is 
subject,  in  the  hands  of  the  assignee,  to  any  Bet-off  or  other  defence 
existing  at  the  time  of  the  assignment,  or  before  notice  thereof, 
against  the  assignor.  Harris  v.  Burwell,  65  N.  C,  584:  Martin  v. 
Richardson,  68  N.  C,  255,  overruling  McConnaughey  v.  Chambers, 
64  N.  C,  284,  and  Neal  v.  Lea,  64  N.  C,  678. 

The  purchaser  of  a  note  after  its  maturity  takes  it  subject  to  all 
defences  available  against  it  in  the  hands  of  the  payee.  Causey  v. 
Snow,  122  N.  C,  326.     Sec  Sec.  177  (pp.  108-111)  ante. 

Between  endorsee  and  maker. — That  an  endorsee  who  rediscounts 
notes,  may  have  paid  less  than  their  face  value  for  them,  does  not 
entitle  the  maker  to  any  right  of  set-off  to  which  he  would  not  other- 
wise be  entitled.     Bank  v.  McNair,  116  N.  C,  550. 

After  assignment  of  notes  and  bonds. — Where  the  complaint  in 
*ui  action  by  the  endorsee  of  a  note  does  not  state  that  the  plain- 
tiff purchased  the  note  for  value  and  before  maturity,  an  answer  by 
the  defendant  that  the  execution  of  the  note  by  him  was  procured 
by  the  fraud  of  the  payee,  puts  upon  the  plaintiff  the  burden  of 
proof  to  establish  the  fact  that  he  was  the  purchaser  for  value,  and 
before  maturity,  and  without  notice  of  the  alleged  fraud.  Campbell 
t.  Patton,  113  N.  C,  481. 

A  purchaser  of  several  notes  for  value  and  before  maturity,  with- 
out notice  of  any  set-offs,  who  pays  one-half  of  their  aggregate  face 
ralue,  and  gives  the  endorsee  credit  for  the  balance,  subject  to  his 
check,  holds  all  the  notes  free  from  any  right  of  set-off  in  favor  of 
the  maker  as  to  any  balance  unpaid,  and  the  fact  that  he  may  have 
recovered  on  part  of  the  notes  does  not  deprive  him  of  the  character 
of  a  purchaser  for  value,  so  as  to  let  in  the  right  of  set-off  as  to  the 
others.    Bank  v.  McNair,  116  N.  C,  550. 

Claim  purchased  by  a  debtor  after  a  general  assignment  by  the 
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creditor. — A  claim  assigned  by  the  creditor  of  a  firm  after  the  regis- 
tration of  a  deed  in  trust,  executed  by  the  firm  to  a  trustee  to  pay 
debts,  is  not  a  counterclaim  in  an  action  by  the  trustee.  The  as- 
signee of  such  claim  is  only  entitled  to  share,  as  the  creditor  would 
have  been,  in  the  pro.  rata  distribution  of  the  assets  when  collected. 
Brown  v.  Brittain,  84  N.  C,  552;  Davis  v.  Mfg.  Co.,  114  N.«  C,  321. 

Purchase  of  note  of  insolvent  plaintiff  after  suit  brought, — Where 
the  defendant  purchased  a  note  on  the  plaintiff  during  the  week  of 
the  trial  term  of  the  action,  he  is  not  entitled  to  have  ft  applied  in 
satisfaction  of  the  plaintiff's  claim.  Such  a  case  is  not  embraced 
by  the  second  clause  of  this  section,  because  it  was  not  "existing 
at  the  commencement  of  the  action ; "  nor  by  the  first  clause  of  said 
section,  as  it  is  not  "connected  with  the  subject  of  the  action," 
Neither  has  the  defendant  any  right  to  an  equitable  set-off  upon  the 
mere  ground  of  insolvency  of  the  plaintiff.  Riddick  v.  Moore.  65 
N.  C,  382. 

Contingent  liability  of  surety. — The  surety  to  an  insolvent  debtor 
cannot  be  compelled  to  pay  a  debt  he  owes  his  principal  unti1  re- 
lieved of  the  responsibility  of  his  suretyship,  and  he  may  plead  this 
as  a  counterclaim  against  his 'principal  or  his  assignee  with  notice, 
and  this,  though  the  principal  has  been  adjudged  a  bankrupt  and 
such  debt  has  been  assigned  him  in  his  exemptions.  Scott  v.  Tim- 
berlake,  83  N.  C,  382. 

This  defence  will  avail  the  surety  equally  against  an  assignee  of 
the  note  past  due  when  assigned,  or  assigned  with  notice.  Walker 
v.  Dicks,  80  N.  C,  263:  Baker  v.  Brem,  103  N.  C,  80. 

An  adjusted  account. — A  claim  for  services,  when  once  adjusted 
and  allowed  by  the  parties,  cannot  be  attacked  for  illegality,  when 
presented  as  a  counterclaim  against  the  assignee  of  the  party  for 
whom  the  services  were  rendered.    Lusk  v.  Patton,  70  N.  C,  701. 

Receivers. — While  debts  due  by  an  insolvent  railroad  company 
cannot  be  off-set  against  debts  due  to  the  receivers  of  such  company, 
debts  contracted  by  receivers  are  valid  counterclaims,  against  debts 
due  to  them.    Railroad  v.  Railroad,  118  N.  C,  1078. 

Judgment. — The  assignee  of  a  judgment  takes  it  subject  to  all 
the  equities  between  the  parties  thereto,  whether  he  had  notice  of 
them  or  not.     Rice  v.  Hearn,  109  N.  C,  150. 

Where  a  counterclaim  consists  of  a  Judgment  and  promissory 
notes  against  the  plaintiff,  who  is  examined  as  a  witness,  and  the 
Judgment  is  proved  by  the  record,  and  there  is  no  contention  over 
the  notes,  the  rule  of  preponderance  of  proof  is  inapplicable — they 
are  both  established,  and  the  jury  should  be  so  told.  Lehman  v. 
Tise,  124  N.  C,  443. 

Suit  by  a  firm. — Where  a  firm  brings  a  defendant  into  a  court  to 
answer  a  claim  for  a  debt  which  he  owes  them,  he  may  not  only  re- 
quire them,  but  either  one  of  them,  to  answer  for  a  debt  due  him, 
whether  it  is  connected  specially  with  their  claim  against  him,  or 
is  an  independent  claim.  Sloan  v.  McDowell,  71  N.  C,  356;  Francis 
v.  Edwards,  77  N.  C,  271. 

Action  by  one  partner. — A  bank  may  recover  from  any  partner 
the  overdraft  of  the  partnership  in  an  independent  action,  or  may 
plead  it  as  a  counterclaim  in  a  suit  by  such  partner  to  recover  his 
individual  deposit.  Adams  v.  Bank,  113  N.  C,  332;  Bank  v.  McNair, 
114  N.  C,  333. 

See,  also,  cases  under  preceding  subsection  and  under  Sec.  243, 
subsection  2,  ante. 
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Before  C.  C.  P. — Where  an  action  was  commenced  before  C.  C.  P., 
unliquidated  damages  arising  on  executory  contract,  are  not  a  set- 
off as  a  counterclaim.     Terrell  v.  Walker,  66  N.  C,  224. 

See.  245.    Several  defences*    C.  C.  P.,  s.  102. 

The  defendant  may  set  forth  by  answer  as  many  defences 
and  counterclaims  as  he  may  have,  whether  they  be  such  as 
have  been  heretofore  denominated  legal,  equitable,  or  both. 
They  must  each  be  separately  stated  and  numbered,  and 
refer  to  the  cause  of  action  which  they  are  intended  to  an- 
swer, in  such  manner  that  they  may  be  intelligently  distin- 
guished. 

Inconsistent  defences. — Inconsistent  defences  in  an  answer  are  ad- 
missible if  properly  and  distinctly  set  out  Ten  Broeck  v.  Orchard, 
79  N.  C.f  518;  Reed  v.  Reed,  93  N.  C,  462;  Threadgill  v.  Comrs.,  116 
N.  C.  616. 

Where  a  defendant  sued  for  an  account,  sets  up  in  his  answer  mat- 
ter in  bar  of  an  account,  but  also  demands  a  reference  and  account, 
the  demand  for  the  account  will  not  be  construed  as  a  waiver  of 
the  other  defences,  but  must  be  understood  as  contingent  upon  the 
failure  of  the  other  defences.  Therefore,  such  a  demand  in  answer 
is  not  a  variance.     Mull  v.  Walker,  100  N.  C,  46. 

Several  defences. — Where  there  are  several  defences  to  the  same 
cause  of  action,  they  may  all  be  pleaded,  but  each  is  as  separate  and 
independent  of  the  other  as  if  contained  in  different  records.  Sum- 
ner v.  Chipman.  65  N.  C,  623;  Keathley  v.  Branch,  88  N.  C,  379: 
Farrior  v.  Houston,  95  N.  C,  578. 

Both  legal  and  equitable  defences. — A  defendant  may  set  up  any 
defence  which  would  have  been  available  under  the  old  mode  of  pro- 
cedure either  in  a  court  of  law  or  court  of  equity.  Clark  v.  Clark, 
65  N.  C.,  655. 

The  defendant  can  set  up  as  many  defences  as  he  may  have, 
either  legal  or  equitable,  or  both.  Melvin  v.  Stephens,  82  N.  C,  283; 
Bean  v.  Railroad,  107  N.  C,  731. 

Under  the  former  practice,  in  actions  on  a  special  contract  to  pay 
for  services  to  be  rendered,  and  which  were  rendered,  no  evidence 
in  defence  or  to  reduce  the  recovery  was  admissible  to  prove  any 
misconduct  on  the  part  of  the  plaintiff  or  dereliction  in  the  service; 
but  since  The  Code,  this  defence  may  be  set  up  and  the  entire  contro- 
versy settled  In  one  action.     Chamblee  v.  Baker,  95  N.  C,  98. 

Where  one  advances  money  to  pay  the  balance  on  purchase  of 
land  for  another,  and  takes  title  to  himself,  he  and  those  who  claim 
under  him  hold  the  legal  title  in  trust  for  the  original  vendee;  and 
when  these  facts  sufficiently  appear  from  the  pleadings  or  proofs, 
the  court  will  administer  the  appropriate  remedy,  though  it  may 
not  be  in  response  to  the  specific  prayer  for  relief  in  the  answer. 
Dempsey  v.  Rhodes,  93  N.  C,  120.     See  Sec.  233  (3)  ante. 

Not  a  defence. — Where,  in  an  action  to  have  an  alleged  forged 
mortgage  cancelled  as  a  cloud  upon  title,  the  defendant  sets  up  as  a 
defence  that  the  money  advanced  upon  such  forged  mortgage  was 
used  to  pay  off  a  prior  genuine  mortgage,  and  asks  to  be  subrogated 
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to  the  rights  of  the  first  mortgage:  It  was  held,  that  these 
facts  could  not  be  pleaded,  either  as  a  defence  or  counterclaim,  in 
this  action,  but  the  defendant  must  set  them  up  in  a  new  action. 
Byerly  v.  Humphrey,  95  N.  C,  151.  Dist.  Browning  v.  Lavender,  104 
N.  C,  69.     See,  also,  Gibson  v.  Barbour,  100  N.  C,  192. 

False  representations. — False  representations,  if  acted  upon,  are 
an  equitable  defence.  Walsh  v.  Hall,  66  N.  C,  233;  Smith  v. 
Young,  109  N.  C,  224. 

Answer  will  be  rejected,  when. — An  answer  which  fails  to  state 
separately  the  distinct  grounds  of  defence  will  be  rejected  if  ex- 
cepted to  in  apt  time.    Keathley  v.  Branch,  88  N.  C,  379. 

Sec.  246.    Demurrer  and  answer.    C.  C.  P.,  *.  103. 

The  defendant  may  demur  to  one  or  more  of  several  causes 
of  action  stated  in  the  complaint,  and  answer  to  the  residue. 

Cannot  answer  and  demur. — A  defendant  cannot  answer  and  de- 
mur to  the  same  cause  of  action  at  the  same  time.  VonGlahn  v.  De- 
Rossett,  76  N.  C,  292;  Ransom  v.  McClees,  64  N.  C,  17;  Finch  v. 
Baskerville,  85  N.  C,  205.     See  Sec.  242,  ante. 

A  defendant  having  proceeded  to  answer,  etc.,  without  reference 
to  a  demurrer  previously  filed,  is  held  to  have  waived  it.  Wilson  v. 
Pearson,  102  N.  C,  290. 

The  same  defendant  may  demur  to  one  and  answer  as  to  another  of 
two  or  more  causes  of  action  in  one  complaint;  or.as  to  a  single  cause 
of  action,  some  defendants  may  answer  and  some  may  demur,  and 
the  issues  of  law  will,  in  either  event,  be  so  raised  as  to  require  the 
court  to  pass  upon  them.  Conant  v.  Barnard,  103  N.  C,  315,  but  a 
joint  demurrer  will  be  overruled  if  bad  as  to  any.  Loughran  v.  Giles, 
110  N.  C,  423. 

Demurrer  must  be  to  an  entire  cause  of  action.— The  demurrer, 
however,  must  be  to  an  entire  cause  of  action  or  defence,  and  not  to 
the  separate  allegations  of  such  cause  of  action  or  defence.  Sumner 
v.  Young,  65  N.  C,  579;  Cowand  v.  Meyers,  99  N.  C,  198. 

tiec,  also,  cases  cited  under  Sec.  238,  ante. 

Where  there  are  several  defendants. — Where  stockholders  of  a 
bank  are  sued  upon  their  joint  liability,  a  part  cannot  demur  and 
the  rest  answer.  Their  liability  is  joint  and  inseparable,  and  their 
interest  in  the  questions  involved  are  identical;  and  one  cannot 
be  allowed  to  demur  and  another  answer,  any  more  than  a  single 
defendant  could  be  allowed  to  demur  and  answer  at  the  same  time. 
Von  Glahn  v.  DeRossett,  76  N.  C,  292. 

Sec.  247*    Sham  and  irrelevant  defences.    C.  C.  J*.,  s.  104. 

Sham  and  irrelevant  answers  and  defences  may  be  stricken 
out  on  motion,  and  upon  such  terms  as  the  court  may,  in 
its  discretion,  impose. 

Should  not  be  held  frivolous  unless  palpably  so. — The  court  will 
not  readily  decide  an  answer  to  be  frivolous,  which  was  Intended  to 
raise  a  serious  question.     Erwin  v.  Lowery,  64  N.  C,  231. 
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An  answer  should  not  be  stricken  out  as  frivolous  where  the  mat- 
ter objected  to,  as  presented,  or  in  any  other  form,  might  constitute 
a  defence.    Boone  v.  Hardie,  83  N.  C,  470. 

An  answer  should  not  be  held  frivolous  unless  palpably  so.  Hull 
t.  Carter.  83  N.  C,  249;  Womble  v.  Fraps,  77  N.  C,  198.  Scmble,  that 
a  refusal  to  hold  an  answer  frivolous,  is  not  appealable.  Hull  v. 
Carter.  83  N.  C.,  249;  Turlington  v.  Williams,  84  N.  C,  125;  Walters 
t.  Starnes,  118  N.  C,  842.     See  Sec.  548,  pout. 

Not  frivolous. — A  denial  of  certain  of  the  allegations  of  the  com- 
plaint, made  in  the  form  prescribed,  i.  c,  of  any  knowledge  or  infor- 
mation thereon,  sufficient  to  form  a  belief,  being  allowed  by  the  Code 
of  Civil  Procedure,  raises,  when  interposed,  a  sufficient  issue;  and 
such  answer  cannot  be  stricken  out  as  a  sham  defence.  Bank  v. 
Charlotte,  75  N.  C,  45;  Morgan  v.  Roper,  119  N.  C,  367. 

An  answer  to  a  complaint  on  a  covenant  for  the  payment  of  money, 
executed  by  the  defendants,  and  alleged  to  have  become  the  property 
of  the  plaintiff  by  successive  assignments,  which  alleges  that  there 
was  a  condition  underwritten  said  covenant,  to  make  it  void  if  the 
land,  for  which  the  covenant  was  given,  was  subject  to  encum- 
brances, and  that  at  the  time  of  the  execution  of  the  same,  said  land 
was  subject  to  the  lien  of  an  execution  against  the  covenantee,  and 
further,  that  the  assignment  of  the  covenant  from  the  covenantee 
was  procured  by -duress  and  fraud,  and  while  the  covenantee  was 
mentally  incapacitated  to  contract,  and  that  the  plaintiff  took  his 
assignment  with  full  knowledge  of  these  facts,  and  that  the  plaintiff 
had  caused  a  previous  action  on  the  same  in  the  name  of  the  coven- 
antee to  be  brought,  which  had  been  dismissed,  and  had  filed  a  bill 
to  compel  the  covenantee  to  allow  the  use  of  his  name  for  that  pur- 
pose, which  had  also  been  dismissed,  and  that  afterwards  the  de- 
fendant had,  after  a  full  account  with  the  covenantee,  procured  his 
release  of  the  cause  of  action:  Held,  that  such  defences  are  not 
frivolous,  but  are  worthy  of  serioiis  consideration.  Swepson  v.  Har- 
vey, 66  N.  C,  436. 

An  answer  to  a  complaint  in  an  action  on  a  note  cannot  be  said  to 
be  frivolous  which  formally  denies  that  the  plaintiff  is  the  owner  and 
holder  of  the  note,  and  thus  puts  plaintiff  to  proof  of  that  fact.  Bank 
v.  Atkinson,  113  N.  C,  478. 

Although  an  answer  to  a  complaint  in  an  action  on  a  note  does  not 
set  ont  the  allegations  of  fraud  with  the  particularity  that  the  rules 
of  pleading  ordinarily  require,  yet,  if  it  seems  intended  to  raise  a 
serious  question  of  fraud,  it  will  not  be  stricken  out  as  frivolous,  for, 
if  filed  in  good  faith,  the  defendant  Is  entitled  to  have  the  facts  al- 
leged in  It  either  admitted  by  demurrer  or  tried  by  a  jury.  Camp- 
bell v.  Patton,  113  N.  C,  481. 

In  action  for  recovery  of  land. — Where  the  plaintiff  in  an  action 
for  the  recovery  of  land  shows  title  and  the  defence  is  inadmissible, 
he  is  entitled  to  judgment.     North  v.  Bunn,  122  N.  C,  766. 

Although  a  contract  for  the  purchase  of  land,  relied  upon  by  the 
defendant  in  his  answer,  in  an  action  to  recover  land,  appears  by 
the  pleadings  (in  which  the  plaintiff  set  up  the  statute  of  frauds) 
to  be  void,  nevertheless  It  was  error,  upon  the  call  of  the  case  for 
trial  to  the  court  below  to  render  judgment  upon  the  pleadings,  the 
defendant,  in  such  case,  being  entitled  to  have  the  case  proceed  to 
trial  and  to  have  the  plaintiff  to  make  out  and  recover  upon  the 
strength  of  his  own  title  and  not  upon  the  weakness  of  defendant's. 
Love  v.  Harris,  121  N.  C,  287. 

Distinction  between  a  sham  defence  and  an  irrelevant  or  frivolous 
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one. — A  sham  answer  is  false  in  fact;  an  irrelevant  or  frivolous  one 
has  no  substantial  relation  to  the  controversy,  and  presents  no  de- 
fence to  the  action,  though  its  contents  be  true.  Howell  v.  Fergu- 
son, 87  N.  C,  113;  Weil  v.  Uzzell,  92  N.  C,  515. 

Sham  and  frivolous  answers. — A  frivolous  answer  is  one  which  is 
manifestly  impertinent,  alleging  matters  which  do  not  affect  the 
plaintiffs  right  to  recover.  Dail  v.  Harper,  83  N.  C,  4;  Brogden  v. 
Henry,  83  N.  C,  274;  Atkinson  v.  Mclntyre,  90  N.  C,  147. 

An  answer  averring  that  "no  allegation  of  the  complaint  is  true," 
will  be  stricken  out  on  motion,  as  frivolous.  Flack  v.  Dawson,  69 
N.  C,  42;  Holmes  v.  Godwin,  69  N.  C,  467. 

An  answer  denying  "the  complaint,  and  each  and  every  allegation 
therein  contained,"  is  sham  and  irrelevant,  and  should  be  stricken 
out  on  motion.     Shehan  v.  Malone,  71  N.  C,  440. 

In  an  action  against  a  tax  collector  for  failure  to  collect  and  pay 
over  the  county  taxes,  an  answer  setting  up,  as  sole  defence,  a 
counterclaim  based  on  an  equal  or  greater  amount  of  county  debts 
paid  off  and  taken  up  by  him,  should  be  stricken  out  as  a  sham  de- 
fence, since  the  tax-list  is  in  the  nature  of  an  execution  in  the  hands 
of  a  tax-collector,  on  which  he  is  bound  to  make  the  money.  Com'rs 
v.  Plercy,  72  N.  C,  181. 

An  answer,  "the  allegations  of  complaint  are  untrue  in  answer 
and  form  as  there  stated,"  is  insufficient.  Rumbough  v.  Imp.  Co., 
106  N.  C,  461. 

To  a  complaint  by  an  executor,  in  which  the  execution  by  the  de- 
fendant of  the  bond  sued  on,  the  death  of  the  obligee,  the  appoint- 
ment and  qualification  of  the  plaintiff,  and  that  no  payment  had  been 
made,  were  duly  averred,  the  defendant  answered  that  he  was  in- 
formed and  believed  that  the  plaintiff  was  not  the  owner  of  the  bond 
at  the  time  of  the  commencement  of  the  action:  Held,  that  the  an- 
swer was  sham  and  irrelevant,  and,  on  motion,  was  properly  stricken 
from  the  record.     Deloatch  v.  Vinson,  108  N.  C,  147. 

Frivolous  demurrers. — In  an  action  upon  a  note  made  in  1865,  a  de- 
murrer which  alleges  (1)  "that  the  prayer  for  judgment  does  not  set 
out  any  amount  as  claimed;  and  (2)  that  it  would  seem  that  the 
plaintiff  desired  to  claim  the  value  of  gold  at  the  time  the  note  was 
given,  and  not  when  it  fell  due,"  is  frivolous,  and  should  be  stricken 
out  as  sham  and  irrelevant.     Dunn  v.  Barnes,  73  N.  C,  273. 

A  demurrer  which  raises  no  serious  question  of  law  is  frivolous. 
Johnston  v.  Pate,  83  N.  C,  110. 

A  demurrer  to  a  complaint  in  an  action  brought  by  an  executor 
that  it  does  not  allege  that  the  probate  of  will  and  qualifications 
were  before  suit  brought,  when  the  allegation  is  "before  complaint 
filed,"  is  frivolous.     Hurst  v.  Addington,  84  N.  C,  143. 

Where  the  complaint  charged  the  defendant  with  having  received 
money,  as  an  agent,  and  his  refusal  to  pay  it  over,  "though  often 
requested  to  do  so,"  and  the  defendant  demurred,  assigning  grounds 
therefor,  (1)  that  the  complaint  did  not  show  that  the  parties  were 
citizens  of  the  United  States,  and  (2)  that  there  was  no  allegation  of 
a  demand;  the  demurrer  was  frivolous.  Porter  v.  Grlmsley,  98  N. 
C,  550. 

Redundancy,  impertinence,  argumentativeness  and  uncertainty 
in  a  pleading  are  not  ground  for  demurrer.  Smith  v.  Summerfield, 
108  N.  C,  284. 

Where  an  irrelevant  issue  is  made  by  the  answer. — Where  an  ir- 
relevant issue  raised  by  the  answer  is  the  only  one  submitted  to  the 
jury,  and  they  find  a  verdict  for  the  defendant,  the  court  should  ren- 
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der  a  judgment  for  the  plaintiff  non  obstante  veredicto,  llowlnnd  v. 
Windley.  82  N.  C.,  181;  Ward  v.  Phillips,  89  N.  C,  215;  Walker  v. 
Scott,  106  N.  C.,  62;  Cotton  Mills  v.  Abernathy,  115  N.  C.,  402. 

Motion  to  strike  out  must  be  made  in  apt  time. — A  motion  to  strike 
out  improper  matter  from  the  complaint,  will  not  ordinarily  be  heard 
after  answer  or  demurrer  filed,  or  leave  granted  for  additional  time 
to  plead.    Best  v.  Clyde,  86  N.  C,  4. 

If  demurrer  is  held  frivolous. — When  a  demurrer  is  stricken  out 
as  frivolous,  the  court  can  enter  judgment.  Cowan  v.  Baird,  77  N. 
C,  201. 

Sre,  also,  Sec.  238,  ante,  and  Sees.  269,  388,  post,  and  cases  cited 
under  them. 
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CHAPTER  FOUR. 
THE  REPLY. 

Sktion.  Section. 

248.  Reply;  demurrer  to  answer.         250.  Demurrer  to  reply. 

249.  Motion  for  judgment  on  an-    ! 

swer.  | 

See,  248.    Reply;  demurrer  to  answer*    C.  €•  P.,  *.  105. 

When  the  answer  contains  new  matter  constituting  a  coun- 
terclaim, the  plaintiff  may  reply  to  such  new  matter,  deny- 
ing generally  or  specifically  each  allegation  controverted 
by  him  or  any  knowledge  or  information  thereof  sufficient 
to  form  a  belief;  and  he  may  allege,  in  ordinary  and  con- 
cise language,  without  repetition,  any  new  matter  not  incon- 
sistent with  the  complaint,  constituting  a  defence  to  such 
new  matter  in  the  answer ;  and  the  plaintiff  may  in  all  cases 
demur  to  an  answer  containing  new  matter,  where,  upon  its 
face,  it  does  not  constitute  a  counterclaim  or  defence ;  and 
the  plaintiff  may  demur  to  one  or  more  of  such  defences  or 
counterclaims,  and  reply  to  the  residue  of  the  counterclaims. 
And  in  other  cases,  when  an  answer  contains  new  matter 
constituting  a  defence  by  way  of  avoidance,  the  court  may, 
in  its  discretion,  on  the  defendant's  motion,  require  a  reply 
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to  such  new  matter ;  and,  in   that  case,  the  reply  shall  be 

subject  to  the  same  rules  as  a  reply  to  a  counterclaim. 

« 

What  the  reply  may  contain. — A  reply  may  contain  new  matter  not 
referred  to  in  the  complaint  nor  counterclaim,  if  not  inconsistent 
with  the  complaint.  Boyett  v.  Vaughan,  79  N.  C,  528.  Overruled  by 
Boyett  v.  Vaughan,  85  N.  C;  363. 

Although  a  counterclaim  to  a  counterclaim  is  not  allowed,  yet 
when  it  is  pleaded  at  an  early  stage  of  the  action,  and  no  objection  is 
made  to  it,  this  court  will  not  strike  it  out  when  the  action  has  been 
long  pending,  but  will  consider  it  as  an  amendment  to  the  complaint 
Scott  v.  Bryan,  96  N.  C,  289. 

Where,  in  an  action  of  ejectment,  the  defendant  sets  up  an  equita- 
ble defence,  the  plaintiff  may  reply  equitable  matter  in  rebuttal, 
although  not  set  up  in  the  complaint.     Hardin  v.  Ray,  94  N.  C,  456. 

In  an  action  to  recover  possession  of  property,  the  defendant  al- 
leged in  his  answer  matters  which  arose  subsequent  to  the  com- 
mencement of  the  suit,  and  upon  which  he  demanded  affirmative 
relief.  On  the  trial,  after  the  jury  was  impaneled,  the  plaintiff  de- 
murred, we  taius,  to  so  much  of  the  answer  as  referred  to  the  said 
new  matters:  Held,  (l)  that  the  objection  came  too  late,  and  if  it  had 
any  force  it  should  have  been  made  at  the  time  the  answer  was  filed; 
(2)  that  although  the  matter  was  not  strictly  a  counterclaim,  yet, 
as  it  was  pertinent  to  the  subject  of  the  action,  and  the  court  had 
jurisdiction,  by  consent  of  parties,  or  with  the  sanction  of  the  court 
it  was  proper  to  consider  the  questions  thus  raised,  and  determine 
the  action  upon  the  merits,  as  upon  a  plea  "since  last  continuance." 
Puffer  v.  Lucas,  101  N.  C,  281. 

The  plaintiff  brought  an  action  for  the  specific  performance  of  a 
contract  to  convey  land;  the  defendant  answered,  setting  up  an 
abandonment  and  rescission  of  the  contract;  the  plaintiff  replied,  ad- 
mitting the  rescission,  but  alleged  that  the  defendant  agreed  to  re- 
imburse him  for  improvements  made  while  he  was  in  possession, 
and  demanded  judgment  therefor:  Held,  that  this  was  not  such  a  de- 
parture from  the  original  cause  of  action  as  to  warrant  the  dismissal 
of  the  action,  and  as  the  two  demands  arise  out  of  the  same  transac- 
tion, they  might  be  determined  in  the  same  action.  Houston  v. 
Sledge,  101  N.  C,  640. 

Where  the  defendant,  a  railroad  company,  as  a  defence  to  an  ac- 
tion for  damages,  set  up  a  release,  it  is  proper  to  set  up  In  reply 
matters  which,  if  true,  will  avoid  it,  whether  legal  or  equitable. 
Bean  v.  Railroad,  107  N.  C,  731. 

Court  may  require  reply. — New  matter  set  up  in  an  answer  not 
relating  to  the  counterclaim  is  deemed  denied  without  further  plead- 
ing, but  the  court  may  require  a  formal  reply  thereto.  Fitzgerald 
v.  Shelton,  95  N.  C,  519. 

Though  no  counterclaim  Is  pleaded  the  court  can  order  a  reply 
to  be  filed  to  any  defence  set  up  in  the  answer  or  may  allow  it  to 
be  filed  as  a  matter  of  discretion.  James  v.  Railroad,  121  N.  C, 
530. 

« 

No  reply  necessary. — Inasmuch  as  every  allegation  of  new  matter 
in  an  answer,  not  relating  to  a  counterclaim,  is  deemed  to  be  contro- 
verted by  the  adverse  party  as  upon  a  direct  denial  or  avoidance, 
(Section  268  of  The  Code),  no  replication  is  necesary  and  a  failure 
to  verify  a  replication,  if  filed,  is  immaterial.  Askew  v.  Koonce,  113 
N.  C,  526. 
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There  is  no  necessity  for  filing  a  reply  when  an  equitable  defence 
is  set  up  in  the  answer  in  a  special  proceeding.  Vance  v.  Vance, 
118  N.  C,  864. 

Denial  of  counterclaim  sufficient. — An  answer  having  alleged 
a  set-off,  the  replication  thereto  alleged  that  such  answer  is  "untrue 
and  denied,"  and  reiterated  the  cause  of  action  stated  in  the  com- 
plaint: Held,  sufficient  to  put  the  plea  of  set-off  in  issue  and  require 
evidence  in  its  support.    Gregg  v.  Mallett,  111  N.  C,  74. 

Replication  to  plea  of  statute  of  limitations,  when  necessary. — 
Under  the  present  practice  a  replication  to  the  plea  of  the  statute  of 
limitations  is  necessary  only  when  matter  in  avoidance  is  pleaded. 
Stubbs  v.  Motz,  113  N.  C,  458;  Moore  v.  Garner,  101  N.  C,  458. 

Where  no  counterclaim  is  set  up  in  the  answer. — Where  the  an- 
swer sets  up  no  counterclaim,  but  denies  the  title  of  the  plaintiff  to 
one-half  of  the  land  in  suit,  and  alleges  an  assignment  of  his  estate 
to  one  of  the  defendants,  no  reply  is  necessary,  unless  the  court,  on 
the  defendant's  motion,  shall  so  order.    Jones  v.  Cohen,  82  N.  C,  75. 

It  is  only  when  a  counterclaim  is  relied  on  that  the  plaintiff's 
failure  to  reply  may  afford  ground  for  a  judgment  for  want  of  a 
replication.     Barnhart  v.  Smith,  86  N.  C,  473. 

Demurrer  to  answer. — When  an  answer  was  sworn  to  before  "A 
B,  clerk  of  the  superior  court,"  and  the  plaintiff  replied  that  A  B 
was  "not  a  clerk  of  the  superior  court,"  and  the  defendant  de- 
murred, the  demurrer  was  sustained,  because  the  title  to  an  office 
cannot  be  determined  in  this  collateral  way.  Culver  v.  Eggers,  63 
X.  C,  630. 

In  case  of  demurrer  to  the  answer,  the  question  is,  whether  the 
facts  thus  admitted  are  sufficient  to  determine  the  rights  of  the 
parties.    Blackwell  v.  Willard,  65  N.  C,  555. 

A  demurrer  to  the  answer  of  the  defendant,  on  the  ground  that  it 
did  not  state  what  disposition,  if  any,  had  been  made  of  the  real 
estate  of  the  intestate,  is  insufficient  where  it  is  not  alleged  in  the 
complaint  and  did  not  appear  that  there  was  any  real  property 
belonging  to  the  estate.    Lee  v.  Beaman,  73  N.  C,  410. 

A  demurrer  to  an  answer  "for  that  it  does  not  state  that  the  en- 
tire personal  property  of  the  intestate  has  been  exhausted,"  must  be 
overruled,  where  It  is  alleged  in  the  answer  that  "the  Confederate 
money  thus  received  was  the  only  assets  remaining  in  the  hands 
of  the  defendant,  and  that  the  same  is  worthless."    Ibid. 

A  demurrer  upon  the  ground  "that  the  answer  does  not  state  by 
▼horn,  nor  to  whom,  nor  in  what  amount  refunding  bonds  were  exe- 
cuted," must  be  overruled,  when  the  answer  states  "that  refunding 
bonds  were  taken  from  the  next  of  kin,  according  to  law,  with  sol- 
Tent  sureties,  and  filed  in  the  clerk's  office,  and  that  these  .bonds 
had  become  insolvent  by  the  results  of  the  war."    Ibid. 

A  demurrer  "because  the  answer  does  not  state  at  what  time  the 
defendant  received  Confederate  money  for  the  property  of  his 
intestate,"  must  be  overruled  when  the  answer  does  state  the 
date  and  terms  of  the  sale,  and  that  the  money  was  paid  when  due. 
Ibid. 

If  demurrer  to  answer  Is  sustained. — Ordinarily,  if  a  demurrer  to 
the  answer  is  sustained,  the  judgment  of  the  court  will  be  final ;  but 
▼here  the  defect  is  the  omission  of  an  averment  which  can  be  reme- 
died by  amendment,  leave  to  amend  will  be  granted.  Foy  v.  Haugh- 
ton,  83  N.  C.,  467;  Morris  v.  Gentry,  89  N.  C,  248. 
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Sec.  249.    Motion  for  judgment  on  answer.    C.  C.  P.,  s.  106, 

If  the  answer  contain  a  statement  of  new  matter  consti- 
tuting a  counterclaim,  and  the  plaintiff  fail  to  reply  or  demur 
thereto,  the  defendant  may  move  for  such  judgment  as  he 
is  entitled  to  upon  such  statement ;  and,  if  the  case  require 
it,  an  order  for  an  inquiry  of  damages,  by  a  jury,  may  be  made. 

Judgment  on  counterclaim. — It  is  only  when  a  counterclaim  is  re- 
lied on  that  the  plaintiff's  failure  to  reply  may  afford  ground  for  a 
judgment  for  want  of  a  replication,  but  not  when  the  matter  con- 
stitutes a  defence  to  the  action  merely.  Barnhart  v.  Smith,  86  N. 
C,  473. 

An  equitable  counterclaim  may  be  asserted  in  an  answer  to  a 
complaint  containing  a  purely  legal  cause  of  action,  and,  if  not  de- 
nied by  reply  or  demurrer  in  apt  time,  the  defendant  is  entitled  to 
judgment  for  such  relief  as  the  facts 'therein  set  forth  may  warrant, 
though  it  be  not  the  relief  he  demands.  Dempsey  v.  Rhodes,  93  N« 
C,  120. 

The  burden  is  upon  the  plaintiff  to  establish  the  facts  alleged  in 
the  replication,  and  upon  failure  to  do  so,  defendant  was  entitled  to 
judgment  on  the  counterclaim,  and  it  was  error  in  such  case  to  sub- 
mit an  issue  involving  the  matter  pleaded  in  the  counterclaim.  It 
was  not  necessary  that  the  pleadings  should  be  formally  introduced 
in  evidence  to  entitle  defendant  to  judgment  on  his  counterclaim. 
Rumbough  v.  Improvement  Co.,  109  N.  C,  703. 

Waiver  of  judgment. — Plaintiff,  in  an  action  in  which  defendants 
set  up  a  counterclaim,  failed  to  reply  thereto  and  defendants  prayed 
judgment  absolute,  but  did  not  except  to  the  refusal  of  judgment  or 
to  the  order  of  reference  then  made;  Held,  that  the  defendants,  by 
such  failure  to  except,  waived  the  right  to  judgment  on  their  coun- 
terclaim for  want  of  a  reply.    Faucette  v.  Ludden,  117  N.  C,  170. 

Sec.  250.    Demurrer  to  reply.    C.  C.  P.,  s.  107. 

If  a  reply  of  the  plaintiff  to  any  defence  set  up  by  the 
answer  of  the  defendant  be  insufficient,  the  defendant  may 
demur  thereto,  and  shall  state  the  grounds  thereof. 

Objection  to  reply. — In  an  action  for  specific  performance  of  con- 
tract for  sale  of  land,  defendant  set  up  a  rescission  of  contract  by 
agreement,  and  plaintiff  admitted  the  agreement,  but  alleged  that 
the  same  was  made  on  condition  that  defendant  was  to  pay  a  sum  of 
money,  which  had  not  been  paid,  and  demanded  judgment  for  the 
amount;  defendant  demurred  for  that  the  plaintiff's  reply  was  not 
consistent  with  the  complaint:  Held,  that  there  was  error  in  refusing 
to  overrule  the  demurrer,  since  neither  the  alleged  unperformed 
condition  of  rescission  nor  the  money  demanded  is  inconsistent  with 
the  pleading.    Houston  v.  Sledge,  98  N.  C,  414. 

If  an  answer  or  reply  is  insufficient,  the  opposite  party  may  move 
for  judgment,  and  if  the  motion  is  refused  he  can  have  his  exception 
noted.  If  he  fails  to  do  this,  the  objection  is  usually  waived.  Wal- 
ker v.  Scott,  106  N.  C,  56. 
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CHAPTER  FIVE. 

DUTIES  AND  POWERS  OF  THE  CLERK  IN  RELATION  TO 
THE  PLEADINGS  AND  COLLATERAL  MATTERS. 


Section. 

251.  Jurisdiction  of  clerk  on  plead- 

ings, etc. 

252.  Any  party  may  appeal. 

253.  Appeals:  when  taken  and  by 

whom. 


Section. 

254.  Duty    of    clerk     on    appeal 

prayed. 
256.  Duty  of  judge  on  appeal. 
256.  Judgment  on  matter  of  law 

may  be  appealed  from. 


Sec.  251.    Jurisdiction  of  clerk  on  pleadings,  etc.    C.  C.  P., 
#.  198. 

The  clerk  of  the  superior  court  shall  have  jurisdiction  to 
hear  and  decide  all  questions  of  practice  and  procedure  in 
this  court,  and  all  other  matters  whereof  jurisdiction  is  given 
to  the  superior  court,  unless  the  judge  of  said  court,  or  the 
court  at  a  regular  term  thereof,  be  expressly  referred  to. 

Summons  returnable  to  the  term, — The  act  of  March,  1869,  "sus- 
pending the  Code  of  Procedure  in  certain  cases,"  is  not  unconsti- 
tutional in  requiring  summons  to  be  returnable  at  term  time.  Mc- 
Adoo  v.  Benbow,  63  N.  C,  461;  Bynum  v.  Powe,  97  N.  C,  381. 

As  to  return  of  summons  before  the  adoption  of  the  above  act, 
in  civil  actions,  see  Johnson  v.  Judd,  63  N.  C,  498. 

Special  proceedings. — The  summons  in  special  proceedings  is  re- 
turnable before  the  clerk.  Tate  v.  Powe,  64  N.  C,  644;  Sumner  v. 
Miller,  /d.,  688;  Badger  v.  Jones,  66  N.  C,  305. 

For  distinction  between  civil  actions  and  special  proceedings,  see 
Sees.  126,  127,  130,  ante,  and  cases  there  cited ;  also  see  Sees.  278  to 
289.  post. 

Leave  to  sue  in  forma  pauperis. — The  clerk  may  make  an  order  for 
a  party  to  sue  as  a  pauper,  either  in  the  superior  or  probate  court, 
and  as  well  for  a  guardian  as  one  suing  in  his  own  right.  Brendle  v. 
Herron,  68  N.  C,  496. 

Consult,  also,  Sees.  210  and  237,  ante,  and  cases  there  cited. 

Amendments. — The  clerk  has  authority  to  allow  amendments  in 
the  affidavit  in  a  warrant  of  attachment.  Cushing  v.  Styron,  104  N. 
C  338;  Sheldon  v.  Kivett,  110  N.  C,  408. 

Where.  In  a  proceeding  to  sell  land  for  assets,  the  decree  for  sale 
embraced  some  land  which  was  the  property  of  one  of  the  defend- 
ants, and  which  did  not  belong  to  the  ancestor,  but  by  a  mistake 
the  defendant  did  not  discover  It  until  after  the  sale,  and  when 
the  notice  to  confirm  the  sale  was  made  the  clerk  had  the  power, 
and  he  committed  no  error,  in  amending  the  order  of  sale,  so  as  to 
omit  the  defendant's  land  therefrom.  Maxwell  v.  Blair,  95  N.  C, 
317. 
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Equitable  jurisdiction, — The  clerk  has  no  equitable  jurisdiction, 
except  when  specially  conferred  by  statute.  Bragg  v.  Lyon,  93  N. 
C.f  151;  Vance  v.  Vance,  118  N.  C,  864. 

Legal  custodian  of  court  records. — The  superior  court  clerk  is  the 
legal  custodian  of  the  records  of  the  old  county  court,  and  no  one 
has  any  right  to  take  them  from  his  possession  or  make  any  change 
or  alteration  in  them.'  Commissioners  v.  Blackburn,  68  N.  C,  406; 
Oeer  v.  Geer,  109  N.  C,  679. 

Removal  of  administrator. — The  probate  court  in  1869  (and  9tmblt 
the  clerk  now)  had  the  power,  for  good  and  sufficient  cause,  to  re- 
move an  administrator;  or  for  like  cause,  as  necessarily  equivalent, 
to  permit  him  to  resign  his  trust     Tulburt  v.  Hollar,  102  N.  C,  406. 

Probate  court. — While  the  office  of  probate  judge  is  abolished,  the 
duties  thereby  devolved  upon  the  clerk  are  separate  and  distinct 
from  his  duties  as  clerk  of  the  court.  Brittaln  v.  Mull,  91  N.  C,  498; 
Helms  v.  Austin,  116  N.  C,  751. 

Creditor's  bill. — The  filing  of  a  claim  with  the  clerk,  by  a  creditor, 
gives  him  a  standing  in  court,  in  proceedings  by  way  of  a  creditor's 
bill,  and  is  all  he  is  required  to  do,  unless  the  claim  is  contested. 
Warden  v.  McKinnon,  94  N.  C,  378. 

Assessment  of  damages  for  right  of  way. — In  such  cases  the  clerk 
can  appoint  appraisers  only  in  vacation  and  then  only  acting  for  the 
court.     Click  v.  R.  R.,  98  N.  C,  390;  R.  R.  v.  R.  R.,  106  N.  C,  16. 

Dissolution  of  attachment. — The  clerk  has  power  to  vacate  an  at- 
tachment, notwithstanding  the  act  of  1870-71,  which  makes  the 
process  returnable  in  term  time.  Palmer  v.  Bosher,  71  N.  C,  291; 
Penniman  v.  Daniel,  90  N.  C,  154. 

Executions. — Application  for  an  execution  to  issue  on  a  judgment 
of  more  than  three  years'  standing  should  be  made  to  the  clerk, 
and  not  to  the  judge  of  the  superior  court.  McKethan  v.  McNeill, 
74  N.  C,  663;  Adams  v.  Guy,  106  N.  C,  275. 

The  clerk  has  jurisdiction  of  a  motion  to  set  aside  an  execution 
upon  a  justice's  judgment,  improperly  docketed  by  him.  McAden 
y.  Banister,  63  N.  C,  478.  But  not  a  judgment  of  the  court  Griel 
v.  Vernon,  65  N.  C,  76. 

Duty  to  notify  sheriff  to  stay  execution  pending  an  appeal, — It  is 
the  duty  of  the  clerk  to  notify  the  sheriff  whenever  a  bond  to  stay 
execution  pending  an  appeal  is  filed  in  his  office,  in  order  that  any 
execution  which  may  have  been  issued'  may  be  suspended  and  a 
proper  return  made  upon  it.     Bryan  v.  Hubbs,  69  N.  C,  423. 

Supervisory  power  of  the  judge. — The  judge  has  power  to  super 
vise  and  control  the  action  of  the  clerk  in  passing  upon  the  suffi- 
ciency of  bonds  taken  in  cases  pending  in  the  superior  court.  Marsh 
v.  Cohen,  68  N.  C,  283. 

Sec.  252.    Any  party  may  appeal.    C.  C.  J*.,  *•  109. 

Any  party  may  appeal  from  any  decision  of  the  clerk  of 
the  superior  court,  on  an  issue  of  law  or  legal  inference,  to 
the  judge,  without  undertaking. 

Appeal  lies, — Where  an  issue  of  fact  is  raised  before  the  clerk,  no 
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judgment  can  be  rendered,  but  the  case  must  be  transferred  to  the 
court  for  trial.  It  is  only  upon  questions  of  law  where  the  clerk 
must  give  judgment  that  an  appeal  may  be  taken.  Powell  v. 
Morisey,  98  N.  C.,  426. 

An  appeal  lies  from  the  clerk  to  the  judge  in  allotment  of  dower. 
Welfare  v.  Welfare,  108  N.  C,  272. 

A  judge  of  probate,  upon  proper  cause  shown,  has  the  right  to  set 
aside  the  sale  and  order  a  re-sale  of  the  property.  Though  the  ex- 
ercise of  this  right  is  discretionary  with  the  judge  of  probate,  it  is 
still  such  a  matter  of  legal  discretion,  involving  a  "matter  of  law  or 
legal  inference,"  that  an  appeal  will  lie  from  his  decision.  Lovinier 
v.  Pearce,  70  N.  C,  167. 

The  rejection  by  the  probate  court  of  the  ward's  demand  that  the 
guardian  file  an  annual  statement  of  the  manner  and  nature  of  his 
investments  of  her  estate  entitles  the  ward  to  appeal.  Moore  v. 
Askew.  85  N.  C,  199. 

No  appeal  lies. — The  trial  judge,  in  the  exercise  of  sound  discre- 
tion, is  the  judge  of  how  often,  for  just  cause,  the  court  will  order  a 
re-allotment  of  dower,  and  such  discretion  .is  not  reviewable  where  it 
appears  that  the  court  below,  after  full  argument  from  both  sides, 
on  all  the  papers,  including  conflicting  affidavits  as  to  value,  con- 
firmed the  order  of  the  clerk  directing  a  re-allotment.  Wilson  v. 
Featherstone,  118  N.  C,  840. 

See  cases  cited  under  Sec.  255,  post. 

Sec.  253.    Appeals:  when  taken,  and  by  whom.    C.  C.  P.,  g. 
492. 

Aii  appeal  must  be  taken  within  ten  days  after  the  entry 
of  the  order  or  judgment  of  the  court :  but  an  appeal  can 
only  be  taken  by  a  party  aggrieved,  who  appeared  and  moved 
for  or  opposed  the  order  or  judgment  appealed  from,  or  who, 
being  entitled  to  be  heard  thereon,  had  no  notice  or  oppor- 
tunity to  be  heard,  which  fact  may  be  shown  by  affidavit  or 
other  proof. 

For  construction  of  provisions  as  to  appeals  from  the  superior 
court,  see  cases  cited  under  Sees.  548,  549  and  550,  post. 

See.  254.    IHtty  of  clerk  on  appeal  prayed.    C.  C.  JP.,  *.  1 10. 

On  such  appea),  the  clerk,  within  three  days  thereafter, 
shall  prepare  a  statement  of  the  case,  of  his  decision,  and  of 
the  appeal,  and  shall  sign  the  same.  He  shall,  within  the 
time  aforesaid,  exhibit  such  statement  to  the  parties,  or  their 
attorneys  on  request.  If  such  statement  is  satisfactory,  the 
parties  or  their  attorneys  shall  sign  the  same.  If  either 
party  object  to  the  statement  as  partial  or  erroneous,  he  may 
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put  his  objections  in  writing,  and  the  clerk  shall  attach  such 
writing  to  his  statement,  and,  within  two  days  thereafter  he 
shall  send  such  statement,  together  with  the  objections,  and 
copies  of  all  necessary  papers,  by  mail  or  otherwise,  to  the 
judge  residing  in  the  district,  or,  in  his  absence,  to  the  judge 
holding  the  courts  of  the  district,  for  his  decision. 

Statement  of  case. — Where  an  appeal  is  taken  from  a  decision  of 
the  clerk  to  the  judge,  the  clerk  should  prepare  and  send  up  to  the 
judge  a  statement  of  the  case,  embracing  all  the  material  facts 
passed  on  by  him  and  copies  of  all  papers  which  came  before  him. 
Brooks  v.  Austin,  94  N.  C,  222. 

This  section  does  not  apply  to  appeals  from  the  clerk  as  judge  of 
probate. — This  section  of  The  Code  (C.  C.  P.  Sec.  110)  has  never 
been  applicable  to  an  appeal  from  a  probate  judge,  but  only  to  ap- 
peals from  the  clerk  to  the  judge  in  matters  of  pleading  and  practice 
in  civil  actions,  when  they  were  returnable  before  him.  Lovinier  v. 
Pearce,  70  N.  C,  167. 

Contra,  Brittain  v.  Mull,  91  N.  C,  498 :  Welfare  v.  Welfare,  108  N. 
C,  272. 

Appeal. — In  appeals  from  the  clerk,  in  that  class  of  cases  of  which 
he  has  jurisdiction,  not  as  and  for  the  court,  nor  as  in  special  pro- 
ceedings, but  in  his  capacity  as  clerk,  such  as  rhc  auditing  the  ac- 
counts of  executors  and  administrators,  it  is  not  necessary  that  he 
should  prepare  and  transmit  to  the  judge  any  statement  of  the  case 
on  appeal.  In  appeals  in  such  cases,  it  is  the  duty  of  the  judge  to 
determine  the  questions  of  fact  and  law  raised,  and,  for  this  purpose, 
jf  the  evidence  accompanying  the  papers  is  not  satisfactory,  he  can 
require  the  production  of  other  evidence.  The  judge  can  decide 
the  questions  of  fact  in  such  cases  himself,  or,  if  he  see  fit,  he  can 
submit  issues  for  his  better  information  to  the  jury.  Spencer,  ex 
parte,  95  N.  C,  271. 

The  clerk  has  no  authority  to  allow  or  disallow  an  appeal.  If 
the  clerk  refuses  to  prepare  a  statement  of  the  ■•ase,  the  judge,  at 
term  or  In  chambers,  may,  by  simple  order,  direct  him  to  do  it  B&nk 
v.  Burns.  107  N.  C,  465;  Turner  v.  Holden,  109  N.  C  182. 

Amendment. — Where  the  clerk  refuses  to  allow  an  amendment, 
he  may,  and  should  state  his  reason  for  such  refusal,  even  ofter  ap- 
peal to  the  court  in  term.     Cushing  v.  Styron,  104  N.  O.,  338. 

Distinction  between  issues  of  fact  and  questions  of  fact. — An  Issue 
of  fact  made  before  a  probate  judge,  must  be  transferred  to  the  su- 
perior court,  for  a  trial  before  a  jury,  but  there  are  questions  of  fact 
as  motions  to  vacate  an  order,  in  which  his  findings  of  fact  may  be 
reviewed  by  the  judge.     Lovinier  v.  Pearce,  70  N.  C,  167. 

Vacation  of  judgment  of  former  county  court. — A  motion  to  vacate 
a  judgment  rendered  in  the  former  county  courts  in  a  matter 
touching  the  administration  of  an  estate,  should  be  made  before 
the  clerk  as  judge  of  probate.     Wescott  v.  Hewlett,  67  N.  C,  191. 

Demurrer  filed. — Where,  in  a  special  proceeding,  to  vuake  real  es- 
tate assets,  before  a  probate  judge,  a  demurrer  is  filed  to  the  com- 
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plaint,  the  Issue  of  law  raised  thereby  should  be  certified  to  the 
judge  at  chambers.    Jones  v.  Hemphill,  77  N.  C,  42. 

Issues  of  law  and  fact. — If  issues,  both  of  law  and  fact,  are  raised 
before  the  clerk  by  the  pleadings  in  a  special  proceeding,  he  should 
transfer  the  case  to  the  civil  issue  docket  for  trial  of  the  issues,  both 
of  law  and  fact,  at  the  ensuing  term  of  said  court.  Jones  v.  Hemp- 
hill, 77  N.  C,  42;  McAden  v.  Banister,  63  N.  C,  478;  Spencer  v. 
Credle.  102  N.  C,  68. 

Sent  to  the  judge  of  the  district. — Such  issues  can  only  be  sent 
to  the  judge  of  the  district  in  which  they  are  pending;  but  a  judge 
who  exchanges  districts  with  another  for  a  whole  riding  or  a  series 
of  courts,  becomes  the  judge  of  the  district  for  all  purposes  during 
the  time  he  is  engaged  in  holding  such  courts.  Bear  v.  Cohen.  65 
N.  C.  511:  Henry  v.  Hilliard,  120  N.  C,  479;  Benbow  v.  Morris,  114 
N.  C,  263. 

The  judge  of  one  district  cannot  decide  issues  from  another. 
Myers  v.  Hamilton,  75  N.  C,  567;  Morris  v.  Whitehead,  65  N.  C, 
«37. 

Appeal  heard  outside  of  county. — Appeals  from  the  clerk  of  the 
superior  court  and  special  proceedings  to  the  judge  residing  or  pre 
siding  in  the  district  may  be  heard  and  judgment  rendered  outside 
of  the  county  where  the  proceeding  is  pending,  and  within  the  dis- 
trict, being  governed  by  Sections  254  and  255  of  The  Code,  which 
provide  that  the  clerk  shall  send  a  statement  of  the  case  by  "mail 
or  otherwise"  to  the  judge,  who  shall  fix  a  time  "and  place"  for  hear- 
ing. Ledbetter  v.  Pinner,  120  N.  C,  455;.  McCaskill  v.  McKinnon, 
121  N.  C,  190. 

Sec.  255,    J>uty  of  judge  on  appeal*    C.  €•  P.,  «.  113. 

It  shall  be  the  duty  of  the  judge,  on  receiving  a  statement 
of  appeal  from  the  clerk,  or  the  copy  of  the  record  of  an 
issue  of  law,  to  decide  the  questions  presented  within  ten 
days.  But  if  he  shall  have  been  informed  in  writing,  by  the 
attorney  of  either  party,  that  he  desires  to  be  heard  on  the 
questions,  the  judge  shall  fix  a  time  and  place  for  such  hear- 
ing, and  give  the  attorneys  of  both  parties  reasonable  notice 
thereof.  He  shall  transmit  his  decision  in  writing,  endorsed 
on  or  attached  to  the  record,  to  the  clerk  of  the  court,  who 
shall  immediately  acknowledge  the  receipt  thereof,  and,  with- 
in three  days  after  such  receipt,  notify  the  attorneys  of  the 
parties  of  the  decision,  and  on  request  and  the  payment  of 
his  legal  fees,  give  them  a  copy  thereof;  and  the  parties  re- 
ceiving such  notice  may  proceed  thereafter  according  to  law. 

The  following  amendment  was  adopted.     Ch.  276,  Laws 

1S87: 

Whenever  any  civil  action  or  special  proceeding  begun 

265 


§  255  CLARK'S   CODE  OP  CIVIL    PROCEDURE. 

before  the  clerk  of  any  superior  court  shall  be  for  any  ground 
whatever  sent  to  the  superior  court  before  the  judge,  the  said 
judge  shall  have  jurisdiction  ;  and  it  shall  be  the  duty  of 
said  judge,  upon  the  request  of  either  party,  to  proceed  to 
hear  and  determine  all  matters  in  controversy  in  such  action, 
unless  it  shall  appear  to  him  that  justice  would  be  more 
cheaply  and  speedily  administered  by  sending  the  action 
back  to  be  proceeded  in  before  the  clerk,  in  which  case  he 
may  do  so. 

Powers  of  the  Judge. — Upon  such  appeal  the  judge  may  review  the 
findings  of  the  clerk  upon  matters  of  fact.  McAden  v.  Banister, 
63  N.  C,  478. 

The  judge  has  the  same  power  to  allow  amendments  as  when  the 
action  is  begun  in  the  superior  court.  Sudderth  v.  McCombs,  67  N. 
C,  353. 

In  an  appeal  from  the  rulings  of  the  clerk  on  a  demurrer  to  an 
application  before  him  to  make  real  estate  assets,  the  judge  has  no 
power  to  grant  license  to  sell.  He  should  transmit  his  decision  to 
the  clerk  with  leave  to  the  defendant  to  answer,  if  he  choose  to  do 
so.  The  appeal  gives  the  court  Jurisdiction  for  no  purpose,  beyond 
the  decision  of  the  demurrer.  Jones  v.  Hemphill,  77  N.  C,  42: 
Thompson  v.  Shamwell,  89  N.  C,  283,  but  this  has  been  changed  by 
above  amendment,  ch.  276,  Laws  1887. 

It  is  the  duty  of  the  judge  to  decide  the  question  thus  presented, 
and  to  transmit  his  decision  in  writing  to  the  clerk,  who  will  then 
proceed  with  the  special  proceeding  according  to  law.  It  is  irregu- 
lar for  the  judge,  in  making  his  decision  to  order  the  clerk  to 
place  the  proceeding  on  the  docket  of  the  regular  term  for  trial,  it 
being  the  duty  of  the  clerk  to  do  this  without  such  order,  when  is- 
sue of  fact  is  joined.     Jones  v.  Desern,  94  N.  C,  32. 

Final  determination  by  judge. — Where  the  parties  agree  that  the 
judge  shall  hear  the  appeal  in  term,  he  acquires  jurisdiction  of  the 
whole  case,  and  should  finally  dispose  of  it  on  its  merits,  without 
remanding  it  to  the  clerk.     Cushing  v.  Styron,  104  N.  C,  338. 

Where  a  special  proceeding  is  duly  transferred  from  the  clerk's 
office  to  the  superior  court  in  term,  and  the  court  in  term,  having 
jurisdiction  of  the  subject-matter,  with  the  assent  of  the  parties  in- 
terested, finally  disposes  of  the  case,  such  action  is  regular  and  will 
be  upheld,  although  the  proceeding  as  originally  constituted,  was  not 
within  the  jurisdiction  of  the  clerk,  and  this  would  be  so  even  if  ch. 
276,  Laws  1887,  did  not  apply  to  this  case.  McMillan  v.  Reeves,  102 
N.  C,  550:  Capps  v.  Capps,  85  N.  C,  408. 

From  a  judgment  of  the  superior  court  affirming  an  order  of  the 
clerk  apprenticing  and  awarding  the  custody  of  a  child,  the  mother 
appealed  to  the  supreme  court,  where  the  judgment  was  held  to  be 
erroneous,  upon  the  grounds  that  the  facts  found  did  not  warrant 
It.  When  the  matter  came  again  before  the  superior  court  upon  the 
certificate  of  the  supreme  court — additional  evidence  was  heard, 
which  brought  the  case  within  the  statute;  Held,  it  was  competent 
for  the  judge  to  determine  the  matter  without  sending  it  back  to  the 
clerk.     Ashby  v.  Page,  108  N.  C,  6. 
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On  an  appeal,  in  special  proceedings,  from  the  ruling  of  the  clerk 
upon  a  question  of  law,  to  the  judge,  it  is  the  duty  of  the  latter  to 
transmit  his  decision  to  the  former  with  directions  to  proceed  in 
conformity  therewith.    Tillett  v.  Aydlett,  93  N.  C,  15. 

Since  Ch.  276,  Laws  1887. — Under  Ch.  276,  Acts  of  1887,  amenda- 
tory of  Section  255  of  The  Code,  the  judge,  to  whom  a  cause  is  sent 
by  appeal  or  otherwise  from  the  clerk  of  the  superior  court,  has  the 
fall  jurisdiction  to  hear  and  fully  determine  the  cause,  or  to  make 
orders  therein  and  send  it  back  to  the  clerk  to  be  proceeded  with 
by  him.  Faison  v.  Williams,  121  N.  C,  152;  Ledbetter  v.  Pinner,  120 
N.  C.,  456;  Lictie  v.  Chappell,  111  N.  C,  347. 

When  no  request  in  writing. — Where  nothing  in  the  record  indi- 
cates that  a  judge,  who  rendered  a  judgment  on  an  appeal  from  the 
clerk  of  the  superior  court,  was  requested  in  writing  to  fix  a  time 
for  the  hearing  and  to  give  the  parties  notice,  as  required  by  Sec- 
tion 255  of  The  Code,  it  will  be  presumed  that  the  proceeding  was 
rightly  and  regularly  conducted.  Ledbetter  v.  Pinner,  120  N.  C, 
456. 

Questions  of  fact. — In  an  ex  parte  proceeding  for  partition,  an  ap- 
peal by  some  of  the  parties  from  tbe  decision  of  the  clerk  upon  the 
report  of  the  commissioners,  alleging  inequality  and  unfairness 
in  the  allotment — involves  questions  of  fact,  properly  determinable 
by  the  judge,  under  Sec.  255  of  The  Code.  Beckwith,  ex  parte,  124 
N.  C,  111. 

Duty  of  clerk. — In  special  proceedings,  when  the  issues  are  tried 
in  the  superior  court,  it  is  the  duty  of  the  clerk  to  proceed  at  once 
to  act  upon  the  case,  without  waiting  for  any  order  of  the  judge. 
Brittain  v.  Mull,  94  N.  C,  595. 

Where  on  appeal  from  an  order  or  judgment  of  the  clerk,  the 
Judge  rules  that  there  is  error,  it  is  the  duty  of  the  clerk  to  proceed 
to  enter  the  proper  judgment  without  any  formal  order  directing 
him  to  do  so.     Patterson  v.  Wadsworth,  94  N.  C,  538. 

After  clerk  has  gone  out  of  office. — Where  a  clerk  has  gone  out  of 
office,  it  is  not  proper  to  order  him  to  file  with  the  court,  in  writing, 
the  evidence  offered  and  admissions  made  in  a  proceeding  pending 
before  him  while  he  was  clerk.     Spencer,  ex  parte,  95  N.  C,  271. 

Judge  may  decide  in  vacation  or  in  term. — Where  an  appellant 
elects  to  carry  a  case  from  the  probate  court  to  the  judge  in  vaca- 
tion, it  is  still  within  the  discretion  of  the  latter  to  hear  it  in  term 
time,  and  rive  rer»a.    Rowland  v.  Thompson,  64  N.  C,  714. 

Appeal  from  the  judge  to  the  supreme  court. — In  case  of  such  an 
appeal,  if  there  be  a  further  appeal  from  the  judge  to  the  supreme 
court,  the  latter  tribunal  can  review  no  point  before  the  probate 
court  that  was  not  passed  upon  by  the  judge  of  the  superior  court. 
Rowland  v.  Thompson,  64  N.  C,  714. 

Judge's  docket. — Quaere,  whether  the  act  suspending  The  Code  in 
certain  cases  may  make  it  unnecessary  for  the  judge  to  keep  a 
docket,  and  will  make  the  entry  of  judgment  in  civil  actions  in  vaca- 
tion irregular.     Graham  v.  R.  R.,  64  N.  C,  631. 

Amendment  In  the  superior  court  after  appeal. — Where  a  com- 
plaint which  states  matters  properly  triable  in  the  probate  court  is 
amended  in  the  superior  court,  on  appeal  by  engrafting  new  matter 
cognizable  only  by  the  superior  court  in  term,  a  demurrer  averring 
defect  of  jurisdiction  over  such  matter  will  be  sustained.     If,  how- 
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ever,  a  case  wrongfully  begun  before  the  clerk  gets  into  the  superior 
court  by  appeal  or  otherwise,  and  the  latter  has  jurisdiction  of  the 
whole  cause,  it  will  proceed  to  its  determination  and  make  all  amend- 
ments of  process  needful  to  give  effectual  jurisdiction.  Capps  v. 
Capps,  85  N.  C,  408;   Elliott  v.  Tyson,  117  N.  C.t  114. 

Where  a  special  proceeding  was  transferred  to  the  civil  issue 
docket  to  be  tried  upon  issues  joined,  and  thereafter  the  plaintiff, 
without  objection,  was  allowed  to  amend  his  complaint  by  alleging 
fraud  in  obtaining  a  former  decree  in  another  suit,  where  the  de- 
fendant claimed  title,  and  an  amended  answer  was  filed  and  issues 
also  joined  thereon,  which  were  tried  with  the  others:  Held,  that 
this  procedure  was  very  irregular,  and  ought  not  to  have  been  per- 
mitted, but  as  there  was  no  opposition  to  it  and  the  court  had  juris- 
diction, its  action  might  be  upheld.  Glover  v.  Flowers,  101  N.  C 
134. 

A  clerk  having  jurisdiction  of  a  petition  for  partition,  the  trans- 
fer thereof  to  term  for  trial  of  issues  raised  by  the  pleadings  trans- 
ferred the  jurisdiction  to  the  judge,  and  the  denial  by  the  latter  of  a 
motion  for  leave  to  amend  the  petition  upon  the  ground  that  he  had 
no  power  to  grant  it,  was  error.    Godwin  v.  Early,  114  N.  C,  11. 

If  an  action,  begun  wrongfully  before  the  clerk,  gets  into  the  su- 
perior court  by  appeal  or  otherwise,  the  latter  has  jurisdiction,  and 
can  make  any  needful  amendment  of  process  to  give  effectual  juris- 
diction, as  also  the  supreme  court  may  do,  if  necessary.  McLean 
v.  Breece,  113  N.  C,  391;  Cheatham  v.  Cruise,  81  N.  C,  343:  Robeson 
v.  Hodges,  105  N.  C,  49;  Elliott  v.  Tyson,  117  N.  C,  114. 

Where  there  was  no  error  by  the  clerk  in  sustaining  the  demurrer 
for  misjoinder  on  the  ground  of  want  of  jurisdiction  of  one  of  the 
causes  of  action  on  the  appeal  from  the  clerk,  the  plaintiff,  on  the 
hearing  thereof,  would  not  be  allowed  to  abandon  the  causes  of  ac- 
tion of  which  the  clerk  could  not  take  cognizance,  and  rely  upon 
that  of  which  he  had  jurisdiction,  in  order  to  acquire  a  status  in 
the  court  in  term  time.     Nash  v.  Sutton,  109  N.  C,  550. 

Note. — This  is  virtually  overruled  by  several  later  cases,  and  is  in 
conflict  with  prior  decisions,  vt  supra.  See  also  Ashe  v.  Gray.  90 
N.  C,  137;  Mfg.  Co.  v.  Barrett,  95  N.  C,  36. 

Sec*  25H.    Judgment  on  a  matter  of  law  may  be  appealed 
from.    C.  C.  P.,  s.  115. 

Any  party  within  ten  days  after  notice  of  such  judgment 
may  appeal  to  the  supreme  court  of  the  state  from  such  judg- 
ment, upon  any  matter  of  law  or  legal  inference  therein, 
under  the  regulations  provided  for  appeals  in  other  cases. 
But  execution  shall  not  be  suspended  until  the  undertakings 
required  by  this  Code  shall  have  been  given.  If  issues,  both 
of  law  and  of  fact,  or  issues  of  fact  only,  are  raised  before  the 
clerk  of  the  superior  court,  he  shall  transfer  the  ease  to  the 
civil  issue  docket  for  trial  of  the  issues  at  the  ensuing  terra 
of  the  superior  court. 
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Issues  of  law  and  fact. — If  issues  of  law  and  fact  are  both  raised, 
the  clerk  should  transfer  the  case  to  the  civil  issue  docket  for  trial 
at  the  next  term  of  the  court.  Jones  v.  Hemphill,  77  N.  C,  42 ;  Mc- 
Aden  v.  Banister,  63  N.  C.t  478. 

In  special  proceedings  pending  before  clerks,  the  parties  have  the 
right  to  insist  that  any  issue  of  fact  raised  by  the  pleadings  shall  be 
framed  by  the  clerk  and  transmitted  to  the  superior  court  in  term 
for  trial  by  jury,  and,  where  they  fail  before  an  order  appointing 
commissioners  is  made,  to  insist  upon  a  verdict  upon  the  contro- 
verted facts,  they  waive  the  right  of  trial  by  jury,  even  if  it  be  con- 
ceded that  the  statute  gives  them  the  right  to  demand  it.  Railroad 
y.  Parker,  105  N.  C,  246;  Ledbetter  v.  Pinner,  120  N.  O.,  455. 

In  proceedings  to  fix  the  quantum  of  compensation  to  land-owner 
for  right-of-way  condemned  for  use  of  railroad,  the  parties  are  not 
entitled,  as  a  matter  of  constitutional  right,  to  a  trial  by  jury.  Rail- 
road v.  Davis,  19  N.  C,  451;  Mclntire  v.  Railroad,  67  N.  C,  278; 
Britt  v.  Benton,  79  N.  C,  177;  R.  R.  v.  Parker,  105  N.  C,  246. 

For  requirements  as  to  appeals  under  this  section,  see  Sees.  548, 
649  and  550,  post,  and  cases  there  cited. 

For  decisions  as  to  jurisdiction  and  powers  of  clerks,  see  more 
fully  Sees.  278  to  279,  post,  and  cases  there  cited. 
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8ec.  257*    Pleadings  to  be  subscribed  and  verified.    C  C  JP., 

«.  lie. 

Every  pleading  in  a  court  of  record  must  be  subscribed  by 
the  party  or  his  attorney ;  and  when  any  pleading  is  veri- 
fied, every  subsequent  pleading,  except  a  demurrer,  must  be 

verified  also. 
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Right  to  judgment  on  verified  complaint. — It  was  error  to  refuse 
the  plaintiffs  judgment  upon  failure  of  defendants  to  put  in  a  veri- 
fied answer  to  such  complaint,  unless,  for  good  cause  shown,  the 
defendants  were  entitled  to  an  extension  of  time  for  answer.  Griffin 
v.  Light  Co.,  Ill  N.  C,  434;  Curran  v.  Kerchner,  117  N.  C,  264; 
Kruger  v.  Bank,  123  N.  C,  16.     See  Sees.  385,  386,  and  notes. 

Complaint  not  verified. — That  the  complaint  is  not  verified  is  not 
ground  for  a  motion  to  dismiss  the  action.  The  effect  is  simply 
to  dispense  with  the  necessity  of  verifying  subsequent  pleadings. 
Reynolds  v.  Smathers,  87  N.  C,  24. 

Complaint  verified  and  answer  not. — When  the  complaint  is  veri- 
fied, and  the  answer  is  not,  the  plaintiff  is  entitled,  on  motion,  to 
judgment,  as  for  want  of  an  answer.  Alspaugh  v.  Winstead,  79  N. 
C,  526;  Alford  v.  McCormac,  90  N.  C,  151. 

Where  a  pleading  is  verified,  every  subsequent  pleading,  except  a 
demurrer,  must  be  verified  also.     Ibid. 

Answer  verified  by  landlord  and  not  by  tenant. — When,  in  an  ac- 
tion against  both  the  landlord  and  tenant,  to  recover  possession,  the 
tenant  fails  to  swear  to  his  answer,  the  complaint  being  verified, 
the  plaintiff  may  take  judgment  against  him;  but  cannot  have  execu- 
tion against  him,  until  the  further  order  of  the  court,  which  will  not 
be  made  until  after  the  trial  of  the  issues  between  him  and  the  land- 
lord defendant.  The  damages  against  the  tenant  will  be  a  matter 
of  inquiry  at  the  trial  with  the  landlord,  or  separately,  as  the  court 
may  direct.    Harkey  v.  Houston,  65  N.  C,  137. 

Amendment  of  pleading  after  verification. — A  pleading  which  is 
amended  in  any  material  part  after  verification,  is  regarded  as  not 
verified;  therefore,  the  subsequent  pleadings  need  not  be  verified. 
Rankin  v.  Allison,  64  N.  C,  673;  Brown  v.  Rhinehart,  112  N.  C,  772. 

Effect  of  amended  pleading. — Filing  an  amended  pleading  does  not 
exclude  the  party  from  the  benefit  of  allegations  in  the  original 
pleading.     Threadgill  v.  Commissioners,  116  N.  C,  616. 

Pleading  filed  after  judge  has  left. — A  pleading  placed  on  the  files 
of  the  court  after  the  judge  has  left  for  the  term  is  not  filed  in  con- 
templation of  law,  unless  there  is  an  order  allowing  time  to  file 
pleadings.  Foley  v.  Bank,  92  N.  C,  476;  Delafleld  v.  Cons.  Co.,  115 
N.  C,  21;  Boyd  v.  Teague,  111  N.  C,  246. 

Pleadings  not  evidence  unless  introduced. — Statements  and  ad- 
missions in  the  pleadings  may  be  used  as  evidence  against  the  party 
pleading  them,  but  they  must  be  introduced  as  evidence  at  the 
proper  time,  so  as  to  give  the  party  against  whom  they  are  used 
an  opportunity  to  reply  to  and  explain  them.  Smith  v.  Nimocks,  94 
N.  C,  243;  Greenville  v.  Steamship  Co.,  104  N.  C,  91;  Gossler  v. 
Wood,  120  N.  C.f  69. 

When  a  party  intends  to  use  pleadings  as  evidence,  he  should  put 
them  in  evidence.  Merely  reading  them  to  the  jury  is  not  sufficient 
for  this  purpose.     Smith  v.  Smith,  106  N.  C,  498. 

Admissions  In  pleadings. — The  admissions  of  a  party  made  in  the 
pleadings  are  competent  evidence  against  him,  even  though  the 
party  subsequently,  by  leave  of  court,  files  pleadings  amended  in 
that  respect.    Adams  v.  Utley,  87  N.  C,  356;  Guy  v.  Manuel,  89  N. 

(-/.,      ou. 

Where  a  motion  to  amend  an  answer  is  disallowed,  the  defendant 
cannot  avoid  the  effect  of  the  answer  by  a  disclaimer,  ore  tetius,  of 
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the  defence  set  up.  The  facts  alleged  In  the  answer  are  legal  evi- 
dence against  him.  Brooks  v.  Brooks,  90  N.  C,  142;  Smith  v.  King, 
107  N.  C,  273. 

A  party  to  an  action  is  bound  by  every  act  of  his  attorney,  done 
without  fraud  or  collusion,  in  the  regular  course  of  practice  in  the 
conduct  of  the  cause,  however  injudicious  the  act  may  be.  Beck  v. 
Bellamy,  93  N.  C,  129;  Lewis  v.  Blue,  110  N.  C,  420. 

It  is  not  competent  to  contradict  a  proposition  made  by  a  party  in 
one  action  by  a  pleading  prepared  by  his  attorney  involving  the 
same  facts,  but  in  a  different  action.  Eigenbrun  v.  Smith,  98  N. 
C,  207. 

The  whole  admissions  in  pleadings  must  be  taken  together;  there- 
fore, where,  in  an  action  on  a  note,  the  plaintiff  had  offered  the  first 
article  of  defendant's  answer  admitting  the  debt,  it  was  proper  to 
admit  as  evidence  for  defendant  the  second  article  of  the  answer, 
which  was  a  qualification  of  the  first.  Spencer  v.  Fortescue,  112  N. 
G.  269. 

Although  an  admission  in  the  first  answer  was  competent,  it  was 
not  conclusive  evidence  of  the  indebtedness,  when  it  was  denied  by 
the  later  pleadings,  and  the  jury  should  pass  upon  the  issue  concern- 
ing the  same,  and  upon  the  evidence  of  the  admission  if  plaintiff 
saw  fit  to  offer  it     Cummings  v.  Hoffman,  113  N.  C,  267. 

Suspension  of  C.  C.  P. — This  section  is  not  affected  by  the  act  sus- 
pending The  Code.     Haywood  v.  Bryan,  63  N.  C,  521. 

Sec.  258.  Pleadings,  haw  verified.   C.C.P.,8. 117*  1868-'9, 
e.  159,  s.  7.    1891,  c.  140. 

The  verification  must  be  to  the  effect  that  the  same  is  true 
to  the  knowledge  of  the  person  making  it,  except  as  to  those 
matters  stated  on  information  and  belief,  and;  as  to  those 
matters,  he  believes  it  to  be  true,  and  must  be  by  affidavit 
of  the  party,  or,  if  there  be  several  parties  united  in  inter- 
est, and  pleading  together,  by  one  at  least  of  such  parties 
acquainted  with  the  facts,  if  such  party  be  within  the  county 
where  the  attorney  resides,  and  capable  of  making  the  affi- 
davit The  affidavit  may  also  be  made  by  the  agent  or  attor- 
ney, if  the  action  or  defence  be  founded  upon  a  written 
instrument  for  the  payment  of  money  only,  and  such  instru- 
ment be  in  the  possession  of  the  agent  or  attorney,  or  if  all 
the  material  allegations  of  the  pleading  be  within  the  per- 
sonal knowledge  of  the  agent  or  attorney.  When  the  plead- 
ing is  verified  by  any  other  person  than  the  party,  he  shall 
set  forth  in  the  affidavit  his  knowledge,  or  the  grounds  of 
his  belief,  on  the  subject,  and  the  reasons  why  it  is  not  made 
by  the  party.     When  a  corporation  is  a  party,  the  verifica- 
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tion  may  be  made  by  any  officer  thereof;  and  when  the 
state,  or  any  officer  thereof  in  its  behalf,  is  a  party,  the  veri- 
fication may  be  made  by  any  person  acquainted  with  the 
facts.  The  verification  may  be  omitted  when  an  admission 
of  the  truth  of  the  allegation  might  subject  the  party  to  pros- 
ecution for  felony.  And  no  pleading  can  be  used  in  a  crim- 
inal prosecution  against  the  party,  as  proof  of  a  fact  admitted 
or  alleged  in  such  pleading.  Any  judge,  or  clerk  of  the 
superior  court,  notary  public  [in  or  out  of  the  state] ,  or  jus- 
tice of  the  peace,  shall  be  competent  to  take  affidavits  for 
the  verification  of  pleadings,  in  any  court  or  county  in  the 
state,  and  for  general  purposes. 

Note. — The  words  "in  or  out  of  the  state"  in  line  four  from  ine 
end  of  this  section  were  added  by  ch.  140,  acts  1891. 

Form  of  verification. — A  verification  that  "the  facts  set  forth  in  the 
foregoing  complaint  are  true,"  is  sufficient.  Alspaugh  v.  Winstead 
79  N.  C.,  526. 

A  verification  "to  the  best  of  the  knowledge,  information  and  be- 
lief of  the  affiant/'  is  insufficient.  Benedict  v.  Hall,  76  N.  C,  113; 
Cowles  v.  Hardin,  79  N.  C,  577. 

A  verification  discriminating  between  the  facts  averred  upon 
knowledge  and  those  resting  upon  information  and  belief  is  suffi- 
cient.    Paige  v.  Price,  78  N.  C,  10. 

The  verification  must  be  to  the  effect,  that  the  pleading  is  true  to 
the  knowledge  of  the  person  making  it,  except  as  to  those  matters 
stated  on  information  and  belief,  and  as  to  those  matters  he  believes 
it  to  be  true.  Phifer  v.  Ins.  Co.,  123  N.  C,  410;  Cole  v.  Boyd,  125  N. 
C;  Payne  v.  Boyd,  125  N.  C. 

A  verification  to  a  complaint  which  says:  "W.  H.  Phifer  makes  an 
oath  that  the  facts  stated  in  this  complaint  of  his  own  knowledge 
are  true,  and  those  stated  on  information  and  belief,  he  believeB  to 
be  true,"  does  not  conform  to  the  requirement  of  law,  so  as  to  re- 
quire a  verified  answer.     Phifer  v.  Insurance  Co.,  123  N.  C.  410. 

Verification  by  an  officer  of  a  corporation. — A  verification  to  a  com- 
plaint by  an  officer  of  a  corporation  need  not  set  forth  "bis  knowl- 
edge or  the  grounds  of  his  belief  and  the  reason  why  it  is  not  made 
by  the  party."  The  verification  by  its  officer  is  the  verification  of 
the  corporation  itself.     Bank  v.  Hutchinson,  87  N.  C,  22. 

When  a  pleading  by  a  corporation  is  required  to  be  verified,  the 
verification  must  be  made  by  an  officer  thereof;  a  verification  by  a 
gctural  agent  merely  will  not  suffice.  Bank  v.  Manufacturing  Co., 
108  N.  C,  282;  Phifer  v.  Ins.  Co.,  125  N.  C. 

Verification  by  an  attorney  or  agent. — A  verification  to  a  com- 
plaint by  an  attorney  or  agent  of  a  non-resident  to  the  effect  that 
the  claim  sued  on  is  in  writing  and  in  his  possession  for  collection, 
giving  facts  in  his  personal  knowledge  and  from  other  sources  of. 
information,  is  sufficient.     Johnson  v.  Maxwell,  87  N.  C,  18. 

A  verification  may  be  made  by  an  agent  or  attorney  Tl)  where  the. 
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action  or  defence  rests  "upon  a  written  instrument  for  the  pay- 
ment of  money  only"  and  such  instrument  is  In  his  hands,  or 
(2)  the  material  allegations  He  within  his  personal  knowledge, 
and  in  such  case  the  affidavit  itself  must  show  the  knowl- 
edge or  grounds  of  his  belief  and  the  reasons  why  it  is 
not  made  by  the  party  himself.  Cowles  v.  Hardin,  79  N.  C, 
577;  Hamtnerelaugh  v.  Farrior,  95  N.  C,  135;  Griffin  v.  Light 
Co.,  Ill  N.  C.  434. 

Where  a  verification  to  a  complaint  state  1  that  it  was  made  by 
the  attorneys  because  the  plaintiffs  were  non-residents,  and  that 
his  means  of  knowledge  were  derived  from  an  affidavit  of  the  plain- 
tiff, and  from  admissions  made  to  him  by  the  defendant,  but  did  not 
state  that  the  material  allegations  were  within  his  personal  knowl- 
edge: It  ic<i*  held  to  be  insufficient  and  the  defendant  had  the  right 
to  file  an  unverified  answer.  Hammerslaugh  v.  Farrior,  !-»5  N.  C, 
135. 

When  a  verification  of  a  pleading  is  allowed  to  be  made  by  an 
agent  it  should  set  forth  his  knowledge,  or  grounds  of  belief,  and 
why  it  is  not  made  by  the  principal  party.  Banks  v.  Manufacturing 
Co.,  108  N.  C.,  282. 

But  this  is  not  required  in  an  affidavit  by  agent  or  attorney 
to  procure  publication  of  summons  or  ancillary  remedies. 
Weaver  v.  Roberts,  84  N.  C.  498;  Sheldon  v.  Kivett,  110  N.  C, 
408. 

Possession  sufficient  ground  of  belief. — The  averment  of  the  pos- 
session of  the  note  sued  on  is  allegation  of  "knowledge  or  grounds 
of  belief,"  for,  nothing  else  appearing,  such  note,  when  put  in  evi- 
dence, would  entitle  the  plaintiff  to  judgment.  Griffin  v.  Light  Co., 
Ill  N.  C.,  434. 

Verification  need  not  be  subscribed. — An  affiant  is  not  required  by 
the  statute  to  subscribe  the  affidavit.  It  Is  sufficient  if  the  oath  be 
administered  by  one  authorized  to  administer  oaths.  Alford  v.  Mc- 
Cormac,  90  N.  C.f  151. 

Does  not  apply  to  auxiliary  remedies. — The  requirements  as  to  an 
"agent"  under  this  section  do  not  apply  to  affidavits  to  procure  ancil- 
lary remedies.     BrufT  v.  Stern,  81  N.  C,  183. 

Where  verification  is  required  by  statute. — Where  a  statute  re- 
quires a  complaint  to  be  verified,  a  failure  to  do  so  is  a  fatal  defect, 
tor  which  the  judgment  will  be  arrested.  Cowles  v.  Hardin,  79  N. 
C.  577.       . 

Verification  of  amended  or  subsequent  pleading  by  the  same  party. 
Where  the  same  party  files  a  properly  verified  pleading,  either 
by  reply  or  amendment,  it  cures  an  insufficient  verification  of  the 
first  pleading.     Benedict  v.  Hall,  76  N.  C,  113. 

Material  amendment. — A  material  amendment  unverified  to  a  veri- 
fied complaint  renders  it  necessary  to  treat  the  complaint  as  unveri- 
fied. Brown  v.  Rhinehart,  112  N.  C,  772;  Rankin  v.  Allison,  64  N.  C, 
673. 

Verification  before  court  of  record  In  another  state. — A  verification 
of  pleading  made  before  the  clerk  of  the  court  of  record  in  another 
state,  and  authenticated  by  his  signature  and  the  seal  of  his  court, 
is  valid.  Hinton  v.  Life  Ins.  Co.,  116  N.  C,  22;  Barcello  v.  Hapgood. 
U2  N.  C.  712. 

Before  notary  public. — A  verification  was  attested  only  by  a  per- 
son signing  his  name  with  the  letters  "N.  P."  added  thereto,  but 
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without  an  official  seal,  is  of  no  effect.    Tucker  v.  Life  Association, 
112  N.  C,  796. 

A  verification  before  a  notary  public  out  of  the  state  is  insufficient 
Benedict  v.  Hall,  76  N.  C,  113;  Paige  v.  Price,  78  N.  C,  10. 

Note. — This  is  now  changed  by  the  amendment  since  engrafted 
into  above  section.     Hinton  v.  Ins.  Co.,  116  N.  C,  22. 

Sec*  259.    Items  of  account ;  particulars  to  be  furnished, 
when.    C.  C.  JP.,  s.  118. 

It  shall  not  be  necessary  for  a  party  to  set  forth  in  a  plead- 
ing the  items  of  an  account  therein  alleged ;  but  he  shall 
deliver  to  the  adverse  party,  within  ten  days  after  a  demand 
thereof,  in  writing,  a  copy  of  the  account,  which,  if  the 
pleading  is  verified,  must  be  verified  by  his  own  oath,  or  that 
of  his  agent  or  attorney,  if  within  the  personal  knowledge 
of  such  agent  or  attorney,  to  the  effect  that  he  believes  it  to 
be  true,  or  be  precluded  from  giving  evidence  thereof.  The 
court  or  the  judge  thereof  may  order  a  further  account  when 
the  one  delivered  is  defective ;  and  the  court  may,  in  all 
cases,  order  a  bill  of  particulars  of  the  claim  of  either  party 
to  be  furnished. 

Items  of  an  account. — The  items  of  account  need  not  be  set  out  in 
the  complaint.     McPhail  v.  Johnson,  115  N.  C,  298. 

Bill  of  particulars  ordered. — When  the  defendant  makes  it  appear 
that  he  is  at  a  disadvantage  by  reason  of  insufficient  description  of 
his  defence,  the  court  will,  in  its  discretion,  order  a  bill  of  particulars 
to  be  furnished  him.  State  v.  Bryant,  111  N.  C,  693;  State  v.  Gates, 
107  N.  C,  832;  State  v.  Dunn,  109  N.  C,  839;  State  v.  Shade,  115  N. 
C,  757. 

While  the  allowance  of  a  motion  for  a  bill  of  particulars  und^er 
Section  259  of  The  Code  rests  in  the  trial  Judge's  discretion,  the 
exercise  of  which  is  not  reviewable,  yet  such  motions  should  be 
liberally  allowed  when  made  in  apt  time,  so  as  not  to  cause  delay, 
unless  clearly  useless  or  merely  for  the  purpose  of  annoyance. 
Townsend  v.  Williams,  117  N.  C,  330. 

Objection  to  bill  of  particulars  to  be  presented  before  trial. — The 
party  who  insists  upon  the  rejection  of  testimony,  because  the  bill 
of  particulars  has  not  been  furnished,  should  have  that  question  pre- 
sented and  settled  before  the  trial  begins.  Wiggins  v.  Guthrie,  101 
N.  C,  661;  State  v.  Brady,  107  N.  C,  822. 

Becomes  part  of  pleadings. — The  object  of  this  section,  requiring 
the  furnishing  of  a  bill  of  particulars,  and  declaring  that  on  failure 
to  do  so,  the  party  upon  whom  the  demand  is  made  shall  be  pre- 
cluded from  giving  evidence  thereof,  is  to  supply  a  defect  in 
that  respect  in  the  complaint  or  answer,  and  when  furnished, 
it  becomes  a  part  of  the  proceedings.  Wiggins  v.  Guthrie,  101 
N.  C,  661. 
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In  action  to  recover  land. — Where  a  single  action  is  brought  to  re- 
cover possession  of  several  trespassers'  of  a  tract  of  land  consisting 
of  several  contiguous  tracts,  the  court  may,  in  its  discretion,  re- 
quire a  bill  of  particulars,  or  order  the  action  divided.  Bryan  v. 
Spivey,  106  N.  C,  95;  or  in  an  action  for  damages  to  land.  Lucas  v. 
R.  R..  121  N.  C,  506. 

In  contested  election  cases. — In  an  action  involving  the  title  to 
the  office  of  sheriff,  when  the  complaint  alleges  the  aggregate  num- 
ber of  illegal  votes  alleged  to  have  been  cast  for  the  defendant,  the 
grounds  upon  which  the  charges  of  illegality  are  based  as  to  each 
class,  and  when  and  where  the  votes  were  polled,  the  defendant, 
upcn  his  motion  for  a  "bill  of  particulars,"  cannot  claim  as  pf  right 
a  fuller  and  more  definite  specification  of  what  the  relator  expects 
to  prove.  It  is  not  requisite  that  the  plaintiff  should  be  re- 
quired to  give  the  defendant  the  name  of  every  alleged  illegal  voter 
as  to  whom  he  proposes  to  offer  proof.  Boyer  v.  Teague,  106 
N.  C,  576. 

In  criminal  actions  also. — When  an  indictment,  otherwise  valid, 
does  not  convey  sufficient  information  to  enable  the  defendant  to 
prepare  his  trial,  he  can  apply  for  a  bill  of  particulars.  The  rule 
governing  applications  for  a  bill  of  particulars  stated.  State  v. 
Brady,  107  N.  C,  882,  and  other  cases  supra  under  "bill  of  particulars 
ordered." 

8ec.  260.    Pleadings;  how  construed.    C.  C.  P.,  s.  119. 

In  the  construction  of  a  pleading  for  the  purpose  of  deter- 
mining its  effect,  its  allegations  shall  be  liberally  construed, 
with  a  view  to  substantial  justice  between  the  parties. 

Modification  of  former  system  of  pleading. — The  rules  of  pleading 
at  common  law  have  not  been  abrogated  by  the  C.  C.  P.,  the  essen- 
tial principles  still  remain.  Parseley  v.  Nicholson,  65  N.  C,  210; 
Oates  v.  Gray,  66  N.  C,  442. 

Contra. — The  subtle  science  of  pleading  heretofore  in  use  is  not 
merely  relaxed,  but  is  abolished,  and  few,  if  any,  of  the  ancient  rules 
are  now  applicable,  Moore  v.  Edmiston,  70  N.  C,  510;  Holden  v. 
Warren,  118  N.  C,  326;  Sams  v.  Price,  119  N.  C,  572. 

The  common  law  rule  that  every  pleading  should  be  construed 
against  the  pleader,  is  reversed  by  the  present  Code  system,  which 
requires  that  all  pleadings  shall  be  liberally  construed,  with  a  view 
to  substantial  justice  between  the  parties.  Stokes  v.  Taylor,  104  N. 
G,  394;  Purcell  v.  Railroad,  108  N.  C.  414. 

8  ft  Sec.  133  and  cases  there  cited  and  pp.  5-8  ante. 

Liberal  construction. — The  objection  that  the  complaint  sets  out 
a  cause  of  action  which,  under  the  old  practice,  would  be  in  trover, 
while  the  proof  shows  a  claim  in  assumpsit,  cannot  defeat  a  recovery; 
since  the  distinction  between  common  law  actions  has  been  abol- 
ished, no  objection  founded  on  such  distinction  can  be  allowed. 
Oates  v.  Kendall,  67  N.  C,  241. 

The  provision,  in  our  present  constitution,  by  which  the  distinc- 
tion between  actions  at  law  and  suits  in  equity  is  abolished,  and  the 
subsequent  legislation,  affects  only  the  mode  of  procedure,  and 
leaves  the  principles  of  law  and  equity  intact.     The  courts,  as  now 
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constituted,  give  relief,  not  merely  to  the  extent,  and  in  cases  where 
It  whs  heretofore  given  by  the  courts  of  law,  but  also  to  the  extent 
and  in  the  cases  where  it  was  heretofore  given  by  the  courts  of 
equity;  in  other  words,  the  principles  of  both  systems  are  pre- 
served, the  only  change  being  that  these  principles  are  applied  and 
acted  on  in  one  court  and  under  one  and  the  same  mode  of  procedure. 
Lee  v.  Pearce,  68  N.  C.t  76. 

"The  distinction  between  actions  at  law  and  suits  in  equity  is 
abolished,  and  there  shall  be  but  one  form  of  action"  in  the  consti- 
tution and  all  legislation  based  on  it  must  be  taken  to  affect  only  the 
form  of  procedure  and  to  leave  intact  the  principles,  which,  from  the 
nature  of  the  proceeding,  must,  of  necessity,  be  applied,  whether  in 
a  court  of  law  or  a  court  of  equity.  Haughton  v.  Newberry,  69  N. 
C,  456. 

A  plea  that  a  cause  of  action  did  not  "arise"  within  the  time  pre- 
scribed by  the  statute  for  the  commencement  of  an  action, 
while  not  strictly  accurate,  will  be  construed  under  the  liberal 
system  of  pleading  in  force  under  section  260  of  The  Code,  to  mean 
that  it  did  not  "accrue"  within  that  time.  Stubbs  v.  Mote,  113  N. 
C,  458. 

Restriction  on  liberal  construction. — When  the  defendant,  by  de- 
murrer, points  out  the  defects  of  the  complaint,,  and  the  plaintiff 
then  fails  or  refuses  to  amend,  as  he  would  be  allowed  to  do,  he  is 
not  taken  by  surprise,  and  has  no  right  to  claim  a  benefit  in  the  su- 
preme court,  which  he  has  refused  in  the  court  below.  Nor  would 
substantial  justice  be  done  to  the  parties  by  a  construction  so  lib- 
eral as  to  hold  that  the  demand  upon  the  county  commissioners  (the 
averment  being  simply  "the  same  has  been  demanded  before  the 
bringing  of  this  action,")  was  both  made  upon  the  proper  officer, 
and  after  a  compliance  with  all  the  prerequisites  to  a  valid  demand. 
Jones  v.  Commissioners,  73  N.  C,  182. 

Substantial  accuracy,  not  technical  exactness. — While  the 
technical  exactness  observed  under  the  old  system  of  pleading 
is  not  required  under  The  Code  system,  substantial  accuracy  is 
required  in  the  statement  of  the  plaintiff's  cause  of  action  and 
of  the  defendant's  ground  of  defence.  Norton  v.  McDevit,  122 
N.  C,  755. 

While  it  is  better  that  every  pleading  should  be  formal,  orderly 
and  precise,  yet  it  is  sufficient  if  intelligible,  and  the  allegations  of 
a  pleading  should  be  liberally  construed.  Buie  v.  Brown,  104  N.  C. 
335. 

When  pleadings  are  substantially  sufficient,  a  demurrer  will  not  be 
sustained.     McEachin  v.  Stewart,  106  N.  C,  ?36. 

Ambiguity  or  uncertainty. — In  case  of  ambiguity  and  uncertainty 
in  pleading,  the  words  are  to  be  taken  most  unfavorably  to  the  party 
using  them.     Wright  v.  McCormick,  67  N.  C,  27. 

Note. — This  was  the  old  rule,  but  is  now  changed  by  above  Sec- 
tion.    See  cases  above. 

Sec.  261.    Irrelevant  or  redundant ;  indefinite  or  uncertain* 
€.  C.  F.,  a.  120. 

If  irrelevant  or  redundant  matter  be  inserted  in  a  plead- 
ing, it  may  be  stricken  out,  on  motion  of  any  person  ag- 
grieved thereby,  but  this  motion  must  be  made  before  answer 
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or  demurrer,  or  before  an  extension  of  time  to  plead  is  granted. 
And  when  the  allegations  of  a  pleading  are  so  indefinite  or 
uncertain  that  the  precise  nature  of  the  charge  or  defence  is 
not  apparent,  the  court  may  require  the  pleading  to  be  made 
definite  and  certain  by  amendment. 

Judge  cannot  act  except  upon  motion. — The  judge  cannot  act  un- 
der this  section,  except  upon  a  motion  made.  Ten  Broeck  v.  Or- 
chard, 79  N.  C,  518. 

Contra. — Pleadings  should  clearly  and  plainly  allege  the  cause 
of  action  or  defence,  and  where  they  fail  to  do  so  the  court  may,  ew 
mm>  motu,  direct  them  to  i>e  reformed.  Turner  v.  Cuthrell,  94  N. 
C.  239:  Buie  v.  Brown,  104  N.  C,  335;  Martin  v.  Goode,  111  N.  C, 
288:  Allen  v.  R.  R.,  120  N.  C.„  548. 

The  court  in  which  an  action  is  pending  has  the  power,  and  it  is 
its  duty,  to  require  any  pleading  to  be  amended  so  as  to  make  it 
plain,  definite  and  certain.  McKinnon  v.  Mcintosh,  98  N.  C,  89; 
Bowling  v.  Burton,  101  N.  C,  181. 

Motion  must  be  made  in  apt  time. — A  motion  to  strike  out  im- 
proper matter  in  a  complaint  will  not  ordinarily  be  heard  after  an- 
swer or  demurrer  or  even  after  an  order  for  time  to  plead.  No  ap- 
peal lies  from  a  refusal  to  grant  such  motion,  if  made  after  that 
time.    Best  v.  Clyde,  86  N.  C.,'4. 

The  objection  that  the  averments  in  the  complaint  are  so  vague 
and  uncertain  that  no  judgment  can  be  rendered  on  it  comes  too  late 
after  an  answer  has  been  filed  denying  the  allegations.  Morgan  v. 
Bank,  93  N.  C.,  352. 

An  objection  to  a  pleading  on  the  ground  that  it  is  vague,  or  be- 
cause it  does  not  conform  to  an  order  of  the  court  under  which  it  is 
filed,  should  be  made  at  the  time  of  filing,  and  ought  not  to  be  enter- 
tained if  it  is  delayed  until  the  action  is  called  for  trial.  Irvin  v. 
Clark.  98  N.  C,  437. 

Not  ground  for  demurrer.  —  The  statement  in  a  complaint  of 
redundant  matter  or  of  evidential  facts  is  no  ground  for  de- 
murrer. Thames  v.  Jones,  97  N.  C,  121;  McGill  v.  Buie,  106 
N.  C,   242. 

Redundancy,  impertinence,  argumentativeness  and  uncertainty 
in  pleading  cannot  be  taken  advantage  of  by  the  demurrer.  The 
objection  should  be  made  by  motion  before  answer  or  demurrer. 
Smith  v.  Summerfleld,  108  N.  C,  284. 

If  the  facts  which  constitute  the  alleged  cause  of  action  are 
stated  substantially  in  the  complaint,  or  can  be  reasonably  inferred 
therefrom,  but  the  pleading  is  defective  in  matter  of  form,  the  proper 
remedy  is  by  a  motion,  before  trial,  to  require  the  pleader  to  make 
the  necessary  amendment.  The  objection  will  not  be  sustained  if 
made  by  demurrer  or  upon  exception  to  evidence.  Stokes  v.  Taylor, 
104  N.  C,  394:  Moore  v.  Edmiston,  70  N.  C,  510;'  Fulps  v.  Mock, 
108  N.  C,  601;  Lucas  v.  R.  R.,  121  N.  C,  506. 

The  objection  that  a  complaint  is  "argumentative,  hypothetical 
and  in  the  alternative/'  cannot  be  made  by  demurrer,  but  must  be 
taken  advantage  of  by  a  motion,  before  answering  or  demurring, 
for  a  repleader  and  to  make  the  complaint  more  specific.  Daniels  v. 
Fowler,  120  N.  C,  14;  Pender  v.  Mallett,  123  N.  C,  57. 

Where  a  complaint  in  an  action  for  negligence  was  defective  in 
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not  definitely  and  sufficiently  setting  out  the  negligence  complained 
of,  objection  thereto  should  have  been  taken,  not  by  demurrer,  but 
by  motion  to  have  the  plaintiff  make  his  complaint  more  definite. 
Allen  v.  Railway  Company,  120  N.  C,  548. 

Court  will  order  pleadings  made  more  definite. — If  the  allegations 
of  a  pleading  are  not  sufficiently  certain,  the  court,  on  application, 
will  order  it  to  be  made  more  precise.  Speight  v.  Jones,  99  N.  C, 
143;  Johnston  v.  Pate,  83  N.  C,  110;  Fitzgerald  v.  Shelton,  95  N.  C, 
519;  Richards  v.  Smith,  98  N.  C,  509;  Stokes  ▼.  Taylor,  104  N.  C, 
394;  Fulps  v.  Mock,  108  N.  C,  601. 

Order  to  make  pleadings  more  definite  discretionary. — The  motion 
to  make  a  complaint  more  definite  is  addressed  to  the  discretion 
of  the  trial  judge.  Conley  v.  Railroad,  109  N.  C,  692;  Allen  v.  R. 
R.,  120  N.  C.,  550. 

The  refusal  by  the  trial  court  of  a  motion  to  require  a  party  to 
make  his  pleading  more  explicit  will  not  be  reversed  on  appeal  un- 
less it  appears  that  there  has  been  a  gross  abuse  of  discretion.  Riley 
v.  Hall,  119  N.  C,  406. 

Aider. — Defective  statements  of  causes  of  action  and  aider  by 
pleading  discussed.     Conley  v.  Railroad,  109  N.  C,  692. 

A  general  denial  by  the  defendant  of  the  plaintiff's  right  to  re- 
cover, cures  the  failure  of  plaintiff  to  allege  a  tender  before  action 
brought.     Cotton  Mills  v.  Abernathy,  115  N.  C,  402. 

See  Sec.  242,  ante,  and  cases  cited. 

Insufficient  pleading.  —  In  an  action  for  divorce  a  menm  ft 
ihoro,  on  the  ground  of  personal  violence  by  the  husband,  ren- 
dering the  life  and  condition  of  the  wife  intolerable  and  burden- 
some, it  is  essential  that  the  plaintiff  shall  specifically  set  forth 
in  her  complaint  the  circumstances  under  which  the  violence 
was  committed,  what  her  conduct  was,  and  especially  what 
she  had  done  to  provoke  such  conduct  on  the  part  of  her 
husband.  A  general  allegation  that  such  conduct  was  "with- 
out cause  or  provocation  on  her  part,"  is  insufficient 
O'Connor  v.  O'Connor,  109  N.  C,  139  ;  Ladd  v.  Ladd,  121  N.  C 
118. 

It  seems  that  a  complaint  against  a  common  carrier  for  personal 
Injuries  should  allege  a  contract  of  carriage  upon  a  Specific  day. 
Conley  v.  Railroad,  109  N.  C.(  692;  see  Sec.  239  (6)  and  cases  there 
cited. 

Objections  disregarded. — The  new  system  of  pleading  in  its  whole 
structure  and  scope  looks  to  a  trial  of  causes  upon  their  merits,  and 
discountenances  objections  which  may  ■  be  removed.  Halstead  v. 
Mullen,  93  N.  C,  252. 

Mere  matters  of  evidence  should  never  be  pleaded  as  they  do  not 
raise  issues,  and  when  they  are  pleaded  they  should  be  disregarded. 
Farrior  v.  Houston,  95  N.  C,  578. 

Either  under  this  section  or  247,  ante. — An  irrelevant  or  frivolous 
pleading  can  be  stricken  out  under  either  Sec.  247,  ante,  or  under 
this.     Commissioners  v.  Piercy,  72  N.  C,  181. 

Offensive  language  in  pleadings. — Pleadings  that  use  offensive  lan- 
guage should  be  struck  out  and  reformed.  Mitchell  v.  Brown,  88 
N.  C.,  156. 

See  cases  cited  under  Sees.  247  and  260  as  specially  applicable 
here.     See,  also,  Sec.  388,  post. 
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Sec,  262.    Judgments,  how  to  be  pleaded.    C.  C.  P.,  s.  121. 

In  pleading  a  judgment  or  other  determination  of  a  court 
or  of  an  officer  of  special  jurisdiction,  it  shall  not  be  necessary 
to  state  the  facts  conferring  jurisdiction,  but  such  judgment 
or  determination  may  be  stated  to  have  been  duly  given  or 
made.  If  such  allegation  be  controverted,  the  party  plead- 
ing shall  be  bound  to  establish,  on  the  trial,  the  facts  con- 
ferring jurisdiction. 

Judgment  in  another  action. — A  court  will  not  take  judicial  notice 
of  a  decree  rendered  by  it  in  a  separate  and  independent  action,  but 
the  party  relying  on  it  must  plead  it.  Daniel  v.  Bellamy,  91  N. 
C.  78. 

Sec.  263.     Conditions  precedent,  how  to  be  pleaded  ;  instru- 
ment for  payment  of  money  only.    C.  C.  JP.,  s.  122. 

In  pleading  the  performance  of  conditions  precedent  in  a 
contract,  it  shall  not  be  necessary  to  state  the  facts  showing 
such  performance;  but  it  may  be  stated  generally  that  the  party 
duly  performed  all  the  conditions  on  his  part ;  and  if  such 
allegation  be  controverted,  the  party  pleading  shall  be  bound 
to  establish,  on  the  trial,  the  facts  showing  such  perform- 
ance. In  an  action  or  defence  founded  upon  an  instrument 
for  the  payment  of  money  only,  it  shall  be  sufficient  for  the 
party  to  give  a  copy  of  the  instrument,  and  to  state  that  there 
is  due  to  him  thereon,  from  the  adverse  party,  a  specified 
sum  which  he  claims. 

Pleading. — It  is  not  necessary  to  state  the  facts,  but  merely  to  al- 
lege performance.     Britt  v.  Ins.  Co.,  105  N.  C,  175. 

Sec,  264.    Private  statutes,  how  pleaded.    C*.  C.  P.,  s.  123. 

In  pleading  a  private  statute  or  right  derived  therefrom, 
it  shall  be  sufficient  to  refer  to  such  statute  by  its  title  and 
the  day  of  its  ratification,  and  the  court  shall  thereupon  take 
judicial  notice  thereof. 

Mutt  be  pleaded. — When  the  plaintiff  relies  upon  a  private  statute, 
he  must  plead  it  in  his  complaint.  Hughes  v.  Com'rs,  107  N.  C,  598; 
Durham  v.  R.  R.,  108  N.  C.,  399. 

Public  statute  need  not  be  pleaded. — It  is  never  necessary  that  the 
pleadings  shall'  set  out  a  public  statute.  Commissioners  of 
Burke  v.  Com'rs  of  Buncombe  Co.,  101  N.  C,  520;  Wikel  v.  Com'rs, 
120  N.  C,  451. 
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Judicial  notice. — The  court  is  required  by  this  section  of  The 
Code  to  take  judicial  notice  of  any  private  statute  which  is  referred 
to  by  its  title:  so  that  a  complaint,  which  refers  in  this  manner  to  a 
statute  by  which  the  plaintiff  claimed  to  have  been  incorporated, 
is  to  be  regarded  as  setting  forth  such  statute  in  full,  as  a  part  of 
the  cause  of  action.     Trustees  v.  Satchwell,  71  N.  C,  111. 

Railroad  charter. — The  statute  (ch.  82,  Laws  of  1848-'49)  incorpor- 
ating the  North  Carolina  Railroad  Company  is  a  private  act;  and 
it  is  error  to  permit  it  to  be  read  and  commented  on  to  the  court 
or  jury  until  it  has  been  properly  introduced  as  evidence  Durham 
v.  Railroad,  108  N.  C,  399. 

See.  2H5.    Libel  and  Slander,  how  stated  in  eompluhrf.  C.  C. 
F.,  s.  124. 

In  an  action  for  libel  or  slander,  it  shall  not  be  necessary  to 
state  in  the  complaint  any  intrinsic  facts,  for  the  purpose  of 
showing  the  application  to  the  plaintiff  of  the  defamatory 
matter  out  of  which  the  cause  of  action  arose  ;  but  it  shall  be 
sufficient  to  state  generally  that  the  same  was  published  or 
spoken  concerning  the  plaintiff;  and  if  such  allegation  be 
controverted,  the  plaintiff  shall  be  bound  to  establish,  on 
trial,  that  it  was  so  published  or  spoken. 

Sufficient  statement. — In  case  of  a  demurrer  to  a  complaint  in  an 
action  for  libel,  upon  the  ground  that  it  was  "too  vague  and  indefinite 
to  warrant  a  judgment,"  the  court  say,  Rodman,  J.,  delivering  the 
opinion:  "This  section  was  intended  to  do  away  with  the  refined  and 
subtle  distinctions,  which  had  found  a  place  in  the  common  law 
pleadings  in  actions  for  libel."  When  a  complaint  alleges  that  "the 
defendant  published,  concerning  the  plaintiff,  in  a  newspaper,"  etc., 
"a  certain  article  containing  the  false  and  defamatory  matter  follow- 
ing," etc.,  it  sufficiently  avers  that  the  defamatory  matter  was  con- 
cerning the  plaintiff.     Carson  v.  Mills,  69  N.  C,  122. 

In  an  action  for  slander  it  is  material  only  to  aver  in  the  com- 
plaint that  the  slanderous  words  were  spoken  of  the  plaintiff;  the 
facts  which  point  them  and  convey  to  the  hearer  the  sense  in  which 
they  are  used,  are  matters  of  proof  before  the  jury.  Wozelka  v. 
Hettrick,  93  N.  C,  10. 

Negative  averments  not  necessary. — The  plaintiff  in  an  action 
for  slander  is  not  required  to  negative  in  his  complaint  that 
words  actionable  per  sc  were  not  spoken  in  such  a  manner  or  under 
such  circumstances  as  rendered  them  privileged,  and  this 
though  it  appeared  from  the  complaint  that  they  were  spoken 
in  or  about  a  judicial  proceeding.  Gudger  v.  Penland,  108  N.  C, 
593. 

Action  by  husband  for  slander  of  wife. — Such  action  if  brought  by 
husband  alone  must  be  dismissed  when  no  special  damages  are  al- 
leged.    Harper  v.  Pinkston,  112  N.  C,  293. 

Damages  accruing  after  action  brought. — Such  damages  cannot 
be  recovered.     Crawford  v.  Barnes,  118  N.  C,  912. 
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Sec  266.    Answer  in  such  cases.     C.  C.  P.,  s.  125. 

In  the  actions  mentioned  in  the  preceding  section,  the 
defendant  may,  in  his  answer,  allege  both  the  truth  of  the 
matter  charged  as  defamatory,  and  any  mitigating  circum- 
stances to  reduce  the  amount  of  damages ;  and  whether  he 
prove  the  justification  or  not,  he  may  give  in  evidence  the 
mitigating  circumstances. 

Mitigation  of  damages. — In  actions  for  defamation  under  the  for- 
mer system  of  pleading,  evidence  offered  to  sustain  a  plea  of  the 
general  issue  could  not  be  considered  in  mitigation  of  damages,  but 
this  has  been  changed  by  this  section.  Knott  v.  Burwell,  96  N.  C, 
272. 

General  report  of  truth  of  charge  competent  in  mitigation.  State 
t.  Hinson,  103  N.  C,  374,  and  cases  there  cited. 

Justification  and  statute  of  limitations. — An  answer  alleging  that 
the  defendant  "did  not  speak  the  words  charged  with  malice,  but 
that  he  was  Informed  and  believed  them  to  be  true  in  substance 
and  effect,"  stating  the  grounds  of  his  belief,  and  alleging  that  he 
"did  not  admit  that  the  words  charged  were  spoken  within  six 
months  before  suit  brought,"  amounts,  under  The  Code,  to  pleading 
justification  and  the  statute  of  limitations.  Moore  v.  Edmiston,  70 
N.  C,  510. 

Place  and  circumstances. — The  place  where  the  words  are  spoken 
and  the  circumstances  of  excuse  or  privilege  are  matters  of  defence. 
Gudger  v.  Penland,  108  N.  C,  593. 

Set.  267.     What  causes  of  action  may  be  joined  in  the  same 
complaint.     C.  C.  P.,  s.  126. 

The  plaintiff  may  unite  in  the  same  complaint  several 
causes  of  action,  whether  they  be  such  as  have  been  hereto- 
fore denominated  legal,  or  equitable,  or  both,  where  they  all 
arise  out  of : 

Any  number  of  causes  of  action  may  be  joined. — Any  number  of 
causes  of  action  may  be  embraced  in  one  complaint,  provided  they 
ail  belong  to  any  one  of  the  classes  named  below.  Sutton  v.  McMillan, 
72  N.  C,  102;  Land  Co.  v.  Beatty,  69  N.  C,  329;  Logan  v.  Wallis, 
76  N.  C,  416;  Young  v.  Young,  81  N.  C,  91;  Outlana1  v.  Outland,  113 
K  C,  74.  and  cases  cited. 

The  causes  of  action  must  affect  all  the  parties  to  the  action. — The 
causes  of  action  must  affect  all  the  parties  to  the  action,  except  in 
case  of  actions  to  foreclose  mortgages.  Land  Co.  v.  Beatty,  69  N.  C, 
329;  Logan  v.  Wallis,  76  N.  C,  416. 

See  cases  cited  under  the  subsections  of  this  section,  also  cases 
cited  under  subsection  5  of  Sec.  239,  ante. 

Where  causes  of  action  are  between  same  parties  and  joinder  is 
convenient. — Where  different  causes  of  action  are  of  the  same  char- 
acter and  between  the  same  parties  litigant,  and  the  joinder  is  con- 
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venient  to  them,  the  court  will  usually  refuse  to  sustain  an  objection 
to  the  joinder.     King  v.  Farmer,  88  N.  C,  22. 

The  provisions  of  The  -Code  in  regard  to  the  joinder  of  causes  of 
action,  have  not  made  any  substantial  change  from  the  rules  of 
equity  practice  in  regard  to  multifarious  bills,  except  to  enlarge  the 
right  to  unite  in  one  action  different  causes  of  action.  Under  the 
former  equity  practice,  the  bill  was  not  multifarious,  when  there  was 
a  general  right  in  the  plaintiff,  covering  the  whole  case,  although 
the  rights  of  the  defendants  may  have  been  distinct.  Heggie  v.  Hill, 
95  N.  C,  303. 

Actions  in  the  nature  of  a  creditor's  bill  may  be  now  maintained 
without  precedent  judgments  and  executions  in  all  cases  where  they 
could,  under  the  former  practice,  have  been  maintained  after  the 
obtaining  of  such  judgments  or  the  issuing  of  such  executions.  Han- 
cock v.  Wooten,  107  N.  C,  9. 

Joinder  of  causes  of  action  against  different  persons. — A  plaintiff 
in  a  creditors'  bill  may  join  causes  of  action  for  the  recovery  of  an 
Indebtedness  not  theretofore  reduced  to  judgment;  for  the  removal 
of  an  insolvent  trustee;  for  the  appointment  of  a  receiver;  to  de- 
clare a  conveyance  to  the  creditor  of  the  principal  defendant  void, 
and  that  a  prior  mortgage  shall  be  foreclosed  and  the  surplus  money 
applied  to  the  debts  of  other  creditors;  and  persons  having  an  in* 
terest  in  these  several  causes  of  action  should  be  made  parties  de- 
fendant.    LeDuc  v.  Brandt,  110  N.  C,  289. 

Though  separate  suits  may  be  brought  against  the  different  lien- 
ors, yet  when  complete  relief  cannot  be  had  without  the  presence  of 
all  the  defendants  to  an  action  by  the  mortgagor  against  the  senior 
and  junior  mortgagees  for  the  ascertainment  and  settlement  of  the 
rights  of  all  parties,  there  is  not  a  separate  controversy.  Springer 
v.  Sheets,  115  N.  C,  370. 

Where  a  person  was  insured  in  several  companies,  and  each  policy 
limited  the  amount  of  his  recovery  thereunder  to  the  proportion  of 
the  loss  which  the  policy  should  bear  to  the  total  insurance,  it  was 
proper,  in  an  action  to  recover  for  a  loss,  to  make  each  company  a 
party  defendant.  Pretzf elder  v.  Ins.  Co.,  116  N.  C,  491;  Blackburn 
v.  Ins.  Co.,  116  N.  C,  821. 

Misjoinder. — A  cause  of  action  to  foreclose  a  mortgage  on  one 
tract  of  land  cannot  be  joined  with  a  cause  of  action  to  obtain  pos- 
session of  another  tract.     Edgerton  v.  Powell,  72  N.  C,  64. 

A  complaint  cannot  join  a  cause  of  action  of  which  the  court  has 
jurisdiction  with  one  of  which  it  has  not  jurisdiction.  Finch  v.  Has- 
kerville,  85  N.  C,  205. 

Nor  a  cause  of  action  based  on  the  contract  of  one  defendant  with 
a  cause  of  action  on  the  fraud  of  both  in  procuring  said  contract- 
Land  Co.  v.  Beatty,  69  N.  C,  329. 

A  cause  of  action  founded  on  a  tort  cannot  be  united  with  one 
founded  on  a  contract.  Logan  v.  Wallis,  76  N.  C.  416;  Doughty  v. 
Railroad,  78  N.  C,  22,  explained  and  modified.  Hodges  v.  R.  R..  105 
N.  C,  170;  Benton  v.  Collins,  118  N.  C,  196. 

Where  a  complaint  contains  a  cause  of  action  of  which  the  court 
has  not,  and  others  of  which  it  has,  jurisdiction,  the  court  will  dis- 
regard the  former  and  try  the  latter.  Ashe  v.  Gray,  90  N.  C,  137; 
Manufacturing  Co  v.  Barrett,  95  N.  C,  36. 

In  a  special  proceeding  for  partition,  it  is  erroneous  to  permit  the 
personal  representative  of  the  ancestor  of  the  tenants  in  common 
to  interplead  and  apply  for  a  license  to  sell  the  lands  for  assets. 
Garrison  v.  Cox,  99  N.  C,  478. 

A  cause  of  action  against  a  clerk  of  the  superior  court  for  damages 
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resulting  from  malfeasance  in  accepting  an  insufficient  bond  from  an 
administrator,  cannot  be  joined  with  a  cause  of  action  against  such 
administrator  and  his  sureties  for  a  devastavit,  the  respective  liabili- 
ties of  the  parties  having  no  connection.  Mitchell  v.  Mitchell,  96  N. 
C  14. 

Quo  warranto. — It  is  a  misjoinder  to  join  several  defendants  in  an 
action  to  oust  them  for  forfeitures  incurred  by  different  acts.  Cro- 
martie  v.  Parker,  121  N.  C,  198. 

Objection  must  be  taken  by  answer  or  demurrer. — The  objection 
of  a  misjoinder  of  causes  of  action  must  be  taken  by  answer  or  de- 
murrer, and  if  not  taken  by  either,  cannot  be  taken  by  motion  upon 
the  trial.  Burns  v.  Ashworth,  72  N.  C,  496;  McMillan  v.  Edwards, 
75  N.  C.,  81;  Finley  v.  Hayes,  81  N.  C,  368;  Kiger  v.  Harmon,  113  N. 
C,  406. 

Objection  cannot  be  made  in  supreme  court. — Wright  v.  Kinney, 
123  N.  C,  618. 

The  maker  and  endorser  of  a  note  cannot  be  sued  jointly  with  the 
guarantor. — A  plaintiff  cannot  unite  a  cause  of  action  against  A  and 
B  as  the  maker  and  endorser  of  a  note  with  a  cause  of  action  against 
C.  as  the  guarantor  of  a  judgment  rendered  on  such  note.  Wooten 
▼.  Maultsby,  69  N.  C,  462. 

Joinder  of  several  causes  of  action  against  different  defendants. — 
Where  a  general  right  is  claimed  arising  out  of  a  series  of  trans- 
actions tending  to  one  end,  the  plaintiff  may  join  several  causes  of 
action  against  defendants  who  have  distinct  and  separate  interests. 
Young  v.  Young,  81  N.  C,  91. 

Court  may  order  action  to  be  divided. — Where  two  causes  of  action 
are  improperly  joined  the  court  may  order  the  action  to  be  divided. 
Street  v.  Tuck,  84  N.  C,  605;  Pinch  v.  Baskerville,  85  N.  C,  205; 
Ashe  v.  Gray,  90  N.  C,  137;  Hodges  v.  R.  R.,  105  N.  C,  170;  Martin  v. 
Goode.  Ill  N.  C,  288;  Solomon  v.  Bates,  118  N.  C,  316;  and  the  same 
If  there  is  a  misjoinder  of  parties.  Pretzfelder  v.  Ins.  Co.,  116  N.  C, 
491:  Bryan  v.  Splvey,  106  N.  C,  95;  contm,  Cromartie'v.  Parker,  121 

2%.  C,  198. 
tfer  Sec.  272,  post. 

(1)  The  same  transaction  or  transaction  connected  with 
the  same  subject  of  action  ; 

Can  be  joined. — A  demand  for  re-execution  of  a  lost  deed  and 
for  possession  of  the  land.     McMillan  v.  Edwards,  75  N.  C,  81. 

For  debt  and  to  declare  void  conveyances  alleged  to  have  been 
made  by  the  debtor  in  fraud  of  the  complaining  creditor.  Bank  v. 
Harris,  84  N.  C,  206. 

A  note  for  less  than  two  hundred  dollars  may  be  united  with  an 
open  account  to  make  up  a  sum  sufficient  to  confer  jurisdiction  upon 
the  superior  court,  and  such  complaint  is  not  objectionable,  either 
on  account  of  the  misjoinder  or  on  account  of  each  cause  of  action 
being  for  less  than  two  hundred  dollars.  Sutton  v.  McMillan,  72  N. 
C,  102. 

Sop  too,  a  cause  of  action  for  failure  to  account  may  be  joined  with 
one  for  combination  to  defraud  In  conveyance  of  his  ward's  lands, 
in  an  action  against  one  who  has  been  a  guardian  of  the  plaintiff. 
Adams  v.  Quinn,  74  N.  C,  359. 
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To  a  complaint  which  charged  the  defendant  with: 
"1.  Harboring  and  maintaining  his  wife; 

2.  The  conversion  of  personal  property  to  which  the  plaintiff  was 
entitled  jure  mariti; 

3.  Inducing  the  wife,  while  harbored  and  maintained,  to  execute 
to  the  defendant  a  deed  for  land  under  which  he  had  received  the 
rents  and  profits;  and 

4.  Converting  to  his  own  use  certain  articles  of  personalty  named 
in  a  marriage  settlement  between  the  plaintiff  and  his  wife;" 

The  defendant  demurred  for  misjoinder  of  causes  of  action,  which 
was  overruled  below,  and  that  ruling  was  sustained  in  the  supreme 
court.     Hamlin  v.  Tucker,  72  N.  C,  602. 

Action  for  debt  and  to  subject  property  to  payment  is  not  a  mis- 
joinder.    Outland  v.  Outland,  113  N.  C,  74,  and  cases  cited. 

Upon  the  allegations  of  the  complaint  as  set  out  in  the  record  in 
this  case:  Held,  that  there  is  no  misjoinder  of  action  and  that  a  cause 
of  action  is  stated  in  the  complaint.  McCadden  v.  Pender,  115  N. 
C,  64. 

The  aggregate  sum  demanded  in  good  faith  is  the  test  of  the 
jurisdiction  of  the  court,  though  this  aggregate  is  made  up  of  sev- 
eral causes  of  action.     Martin  v.  Goode,  111  N.  C,  288. 

When  the  complaint  alleged  a  liability  of  the  defendant  adminis- 
tratrix c.  t.  a.,  for  $150  and  interest,  balance  due  on  an  annuity  de- 
vised, and  another  liability  for  $359.46,  due  because  of  her  failure 
to  board  her  mother  according  to  the  direction  of  her  testator's  will; 
it  was  Held,  that  a  demurrer  to  the  jurisdiction  was  improperly 
sustained,  and  this,  though  the  court  below  ruled  that  the  second 
cause  of  action  could  not  be  maintained.  Martin  v.  Goode,  111  N. 
C.,  288. 

Joinder,  if  causes  of  action  arise  out  of  same  transaction. — All 
causes  of  action,  of  whatever  nature,  in  favor  of  the  plaintiff  against 
the  same  defendants,  can  be  united  in  one  action  when  they  arise 
out  of  the  same  transaction,  or  transactions  connected  with  the  same 
subject  of  action.    Cook  v.  Smith,  119  N.  C,  360. 

A  cause  of  action  against  the  directors  of  a  bank  for  the  loss  of  a 
deposit  resulting  from  their  neglect  and  mismanagement,  even  if  it 
be  vjt  contractu,  might  be  joined  with  the  causes  of  action  against 
them  for  fraud  and  deceit,  since  all  the  causes  of  action  "arose  out 
of  the  same  subject-matter."  Tate,  Treasurer,  v.  Bates.  118  N.  C, 
288;  Solomon  v.  Bates,  118  N.  C,  311. 

Causes  of  action  for  tort  and  in  contract  joined. — A  cause  of  action 
for  tort  may  be  joined  with  one  for  the  enforcement  of  an  equitable 
right.     Benton  v.  Collins,  118  N.  C,  196. 

A  complaint  to  set  aside,  as  fraudulent,  various  conveyances  of 
real  and  personal  property  by  means  of  a  series  of  alleged  fraudu- 
lent deeds  and  proceedings,  and  for  damages  for  the  detention  and 
conversion  of  such  property,  is  not  a  misjoinder  of  causes  of  action. 
Daniels  v.  Fowler,  120  N.  C,  14. 

Joint  tort  feasors. — Bank  directors  are  jointly  and  severally  liable 
for  their  torts,  and  the  corporation  itself  can  be  joined  or  not  at  the 
election  of  the  plaintiff.     Solomon  v.  Bates,  118  N.  C,  311. 

Joinder  of  partnership  and  individual  iiabiiity. — A  cause  of  action 
arising  on  joint  contract  as  a  partner  may  be  joined  with  a  personal 
liability  for  the  conversion  of  the  plaintiff's  goods,  provided  the 
plaintiff  waives  the  tort  embraced  in  such  taking.  Logan  v.  Wallifl. 
76  N.  C,  416. 
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Joinder  of  prayers  for  divers  relief. — A  complaint  can  join  prayers 
for  divers  relief,  when,  if  the  primary  relief  demanded  is  granted, 
the  others  follow  as  a  matter  of  course,  as  here — the  setting  aside 
a  decree  for  fraud  and  the  annulling  of  deeds  given  for  land  sold 
under  it  and  the  recovery  of  the  land  and  rents,  with  Injunction 
against  waste.     England  v.  Garner,  86  N.  C,  366. 

Creditors  affected  by  fraud  of  common  debtor. — Creditors  affected 
by  the  fraud  of  a  common  debtor  in  the  conveyance  of  his  property, 
can  join  in  one  action  to  subject  the  same  to  the  payment  of  their 
debts.    Mebane  v.  Layton,  86  N.  C,  571. 

Joinder  permissive,  not  compulsory. — The  present  system  of  plead- 
ing permit*  but  does  not  compel  the  joinder  of  separate  causes  of 
action  arising  out  of  "the  same  transaction,  or  transaction  connected 
with  the  same  subject  of  action."  Gregory  v.  Hobbs,  93  N.  C,  1; 
Lumber  Co.  v.  Wallace,  Id.  22. 

(2)  Contract,  express  or  implied  ;  or, 

Action  on  official  bonds. — A  complaint  can  join  causes  of  action 
against  an  officer  upon  two  official  bonds,  given  for  separate  terms 
of  office,  against  him  and  the  sureties  common  to  the  two  bonds. 
8yme  v.  Bunting,  86  N.  C,  175. 

A  complaint  in  which  are  joined  two  causes  of  action — one  upon  a 
clerk's  bond  and  another  upon  an  administrator's  bond — is  demur- 
able    Street  v.  Tuck,  84  N.  C,  605. 

Judgments. — Where  the  cause  of  action  set  out  in  the  complaint 
was  several  judgments  rendered  by  a  justice  of  the  peace,  each  for  a 
less  sum  than  two  hundred  dollars  but  aggregating  more  than  that 
sum;  It  teas  held,  (1)  that  the  causes  of  action  were  properly  joined; 
and  (2)  that  the  superior  court  had  jurisdiction.  Moore  v".  Nowell, 
94  N.  C,  265. 

Penalties. — Notwithstanding  each  of  the  penalties  does  not  ex- 
ceed $200  (and  if  only  one  was  sought  to  be  recovered  a  justice  of 
the  peace  would  have  jurisdiction),  a  plaintiff  may  unite  several 
causes  of  action  for  several  penalties  against  same  party,  in  same 
complaint,  and  if  the  aggregate  amount  thereof  exceeds  $200,  the 
superior  court  will  have  jurisdiction.  Maggett  v.  Roberts,  108  N. 
C,  174;  Burrell  v.  Hughes,  116  N.  C,  430. 

(3)  Injuries  with  or  without  force  to  person  and  property, 
or  to  either ;  or, 

Damages  for  illegal  levy. — Causes  of  action  against  a  sheriff  and 
tile  sureties  on  his  official  bond  for  illegal  levy  and  sale  are  properly 
joined  with  a  cause  of  action  against  a  person  who  directed  or  pro- 
cored  such  levy  and  sale  to  be  made  and  gave  an  indemnifying  bond 
thereof.     Cook  v.  Smith,  119  N.  C,  350. 

(4)  Injuries  to  character  ;  or, 

Libel  and  slander. — Causes  of  action  so  united  must  affect  all 
Parties  in  an  action  for  libel.  Gattis  v.  Kilgo,  125  N.  C,  citing  Burns 
▼.  Williams,  88  N.  C,  159;  Land  Co.  v.  Beatty,  69  N.  C,  329;  Logan  v. 
Wallis,  76  N.  C,  416. 
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(5)  Claims  to  recover  real  property,  with  or  without  dam- 
ages for  the  withholding  thereof ;  and  the  rents  and  profits  of 
the  same ;  or, 

Action  to  recover  land. — The  vendor  of  land  when  title  is  reserved, 
has  two  remedies,  one  in  personam  against  the  vendee,  the  other  in 
rem  to  subject  the  land,  and  he  may  pursue  both  of  these  at  the  same 
time,  and  may  also  maintain  an  action  to  recover  the  possession. 
Allen  v.  Taylor,  96  N.  C,  37;  Bank  v.  Pearson,  119  N.  C,  494. 

Where  in  an  action  to  recover  several  tracts  of  land,  the  plaintiff 
sets  out  his  claim  of  title,  the  allegations  in  this  respect  cannot  ren- 
der the  complaint  demurrable  on  the  ground  that  it  joins  several 
distinct  causes  of  action.    Thames  v.  Jones,  97  N.  C,  121. 

A  plaintiff,  in  the  same  action,  may  unite  a  demand  for  the  re-exe- 
cution of  an  unregistered  lost  deed  and  for  the  possession  of  the 
land  embraced  therein.    Jennings  v.  Reeves,  101  N.  C,  447. 

The  owner  of  land  or  of  several  contiguous  tracts  consolidated  in- 
to one  body,  may  bring  a  single  suit  to  recover  possession  against 
a  number  of  trespassers,  and  it  is  sufficient  to  allege  that  plain- 
tiff is  in  possession  of  some  part  of  it.  Bryan  v.  Spivey,  106  N. 
C,  95. 

(6)  Claims  to  recover  personal  property,  with  or  without 
damages  for  the  withholding  thereof ;  or, 

(7)  Claims  against  a  trustee,  by  virtue  of  a  contract,  or  by 
operation  of  law. 

Joinder  action  to  declare  defendant's  trustees  and  for  rents  and 
profits. — The  prosecution  to  a  successful  result  of  a  former  action 
against  the  defendants  therein,  to  declare  them  trustees  of  the  legal 
title,  for  the  conveyance  and  the  recovery  of  the  possession  of  cer- 
tain lands,  is  no  bar  to  a  subsequent  action  for  the  recovery  of  the 
rents  and  profits  whilst  the  defendants  were  in  possession.  Greg- 
ory v.  Hobbs,  93  N.  C,  1;  Tyler  v.  Capehart,  125  N.  C. 

« 

But  the  causes  of  action  so  united  must  all  belong  to  one 
of  these  classes,  and  except  in  actions  for  the  foreclosure  of 
mortgages,  must  affect  all  the  parties  to  the  action,  and  not 
require  different  places  of  trial,  and  must  be  separately  stated. 

In  actions  to  foreclose  mortgages,  the  court  shall  have 
power  to  adjudge  and  direct  the  payment  by  the  mortgagor, 
of  any  residue  of  the  mortgage  debt  that  may  remain  unsat- 
isfied after  a  sale  of  the  mortgaged  premises,  in  cases  in  which 
the  mortgagor  shall  be  personally  liable  for  the  debt  secured 
by  such  mortgage ;  and  if  the  mortgage  debt  be  secured  by 
the  covenant  or  obligation  of  any  person  other  than  the  mort- 
gagor, the  plaintiff  may  make  such  person  a  party  to  the 
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action,  and  the  court  may  adjudge  payment  of  the  residue 
of  such  debt  remaining  unsatisfied  after  a  sale  of  the  mort- 
gaged premises  against  such  other  person,  and  may  enforce 
such  judgment  as  in  other  cases. 

Foreclosure  of  mortgage. — A  plaintiff  may  unite  in  the  same  ac- 
tion a  demand  for  the  foreclosure  of  a  mortgage,  a  judgment  for  the 
amount  of  his  debt  and  for  possession  of  the  property  conveyed  by 
the  deed.  Martin  v.  McNeely,  101  N.  C.,  634;  Kiger  v.  Harmon,  113 
N.  C.  406:  Brame  v.  Swain,  111  N.  C,  540. 

Where  there  were  two  mortgages  on  a  tract  of  land,  and  it  was 
sold  first  under  the  second  mortgage,  and  afterwards  under  the  first, 
and  then  the  interest  of  the  purchaser  at  the  sale  under  the  first 
mortgage  was  sold  under  execution,  an  action  by  the  purchaser  at 
the  sale  under  the  second  mortgage,  against  the  purchaser  at  the 
execution  sale,  the  purchaser  at  the  sale  under  the  first  mortgage, 
and  the  first  mortgagee,  alleging  that  the  first  mortgage  debt  was 
paid,  or  nearly  so,  at  the  time  of  the  sale  under  that  mortgage,  and 
asking  judgment,  (1)  for  the  possession  of  the  land  if  the  debt  had 
been  paid,  and  if  not;  (2)  for  an  account  of  the  amount  due  on  the 
first  mortgage,  and  for  the  payment  to  him  of  the  excess  of  the  pur- 
chase-money after  paying  the  debt:  It  teas  held,  that  the  complaint 
was  not  multifarious,  and  a  demurrer  for  misjoinder  of  causes  of 
action  would  be  overruled.     Heggie  v.  Hill,  95  N.  C,  303. 

Legal  and  equitable  causes  of  action. — Causes  of  action  distinctly 
legal  and  causes  of  action  purely  equitable  may  be  united  in  one 
complaint  if  they  have  reference  to  the  same  subject-matter  and 
arise  out  of  the  same  transaction.  It  is  not  necessary,  however, 
that  they  should  be  so  united.  Lumber  Co.  v.  Wallace,  93  N.  C,  22 ; 
Gregory  v.  Hobbs,  Id.,  1. 

• 

Actions  of  tort  and  In  contract. — A  cause  of  action  founded  on  a 
tort,  cannot  be  united  with  one  founded  on  a  contract.  Doughty  v. 
Railroad,  78  N.  C,  22;  Logan  v.  Wallis,  76  N.  C,  416;  except  when 
they  arise  out  of  same  transaction.  Benton  v.  Collins,  118  N.  C,  196 ; 
Cook  v.  Smith,  119  N.  C,  350. 

Plaintiff's  complaint  contained  two  causes  of  action,  one  to  re- 
coyer  damages  alleged  to  have  been  caused  by  the  road-bed  -erected 
by  the  defendant  ponding  water  back  on  plaintiff's  land ;  the  other 
to  recover  damages  for  an  alleged  breach  of  duty  on  the  part  of  de- 
fendant in  not  putting  up  sufficient  cattle-guards  as  required  by  The 
Code,  Sec.  1975,  whereby  cattle  trespassed  upon  plaintiff's  enclosed 
lands  and  crops.  On  demurrer  held  an  improper  joinder  of  causes 
of  action,  the  first  being  for  injury  to  property,  a  tort,  while  the 
second  arose  "upon  contract"  for  the  breach  of  an  implied  contract 
to  perform  a  statutory  duty  and  the  action  should  be  divided. 
Hodges  v.  Railroad,  105  N.  C,  170. 

Sec.  268.    Allegation  not  denied,  when  to  be  deetned  true. 
C.  C.  P.,  s.  127. 

Every  material  allegation  of  the  complaint  not  controverted 

by  the  answer,  and  every  material  allegation  of  new  matter 

in  the  answer,  constituting  a  counterclaim,  not  controverted 
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by  the  reply,  shall  for  the  purposes  of  the  action  be  taken  as 
true.  But  the  allegation  of  new  matter  in  the  answer  not 
relating  to  a  counterclaim,  or  of  new  matter  in  reply,  is  to 
be  deemed  controverted  by  the  adverse  party  as  upon  a 
direct  denial  or  avoidance,  as  the  case  may  require. 

Allegations  of  complaint  not  denied. — What  is  alleged  in  the  com- 
plaint, and  not  denied  in  the  answer,  is  to  be  taken  as  admitted. 
Jenkins  v.  Ore  Dressing  Co.,  65  N.  C.f  463;  Stephenson  v.  Felton. 
106  N.  C,  114;  Harris  v.  Sneeden,  104  N.  C,  369. 

All  facts  averred  in  the  complaint,  and  not  controverted  by  the  de- 
fendant, must  be  taken  as  true  for  the  purposes  of  the  action.  Oate3 
v.  Qray,  66  N.  C,  442. 

Every  allegation  of  the  complaint  not  denied  by  the  answer  is  ad- 
mitted, and  is  as  effectual  as  if  found  by  a  jury.  Bonham  v.  Craig. 
80  N.  C,  224;  Cook  v.  Guirkin,  119  N.  C,  13. 

Denials  should  be  positive  and  unequivocal. — Denials  and  admis- 
sions and  statements  of  fact  should  be  positive  and  unequivocal— 
not  argumentative  or  evasive.  Rumbough  v.  Improvement  Co.,  106 
N.  C,  461. 

Insufficient  denial. — In  a  proceeding  by  an  administrator  to  sell 
land  for  assets  to  pay  debts,  the  heirs  cannot,  by  a  mere  general  de- 
nial of  title  in  the  ancestor,  and  without  alleging  independent  title 
in  themselves,  put  the  administrator  to  proof  of  the  decedent's  title. 
Stainback  v.  Harris,  115  N.  C,  100. 

An  allegation  of  a  conveyance,  and  that  it  has  been  lost  or  de- 
stroyed, when  not  denied  by  the  answer,  is  an  admission  of  the  effect 
of  such  conveyance  as  fully  as  if  produced  in  evidence.  McMillan 
v.  Gambill,  115  N.  C,  352. 

See  Sec.  243  (1),  ante. 

Counterclaim  not  denied. — Allegations  of  new  matter  constituting 
a  counterclaim  are  to  be  taken  as  true  unless  denied.  McKesson  r 
Mendenhall,  64  N.  C,  286;  Green  v.  Railroad,  77  N.  C,  95. 

A  defendant  is  entitled  to  judgment  upon  a  counterclaim,  if  no 
reply  or  demurrer  has  been  interposed,  although  it  would  have  been 
refused  if  objection  had  been  made  in  apt  form  and  time.  Rountree 
v.  Brltt,  94  N.  C,  104. 

Defective  counterclaim  cured  by  replication. — A  counterclaim  de- 
fectively stated  may  (if  it  can  be  maintained  at  all)  be  cured  by  a 
reply  which  contains  the  allegations  omitted  therefrom.  Gaskins  v. 
Davis,  115  N.  C,  85. 

Allegations  of  answer,  other  than  counterclaim,  not  denied. — Alle- 
gations of  new  matter  in  the  answer,  not  constituting  a  counterclaim 
or  of  new  matter  in  reply,  are  to  be  deemed  controverted  by  general 
denial  or  avoidance.  Erwin  v.  Lowery,  64  N.  C,  321;  Price  v.  Bccles, 
73  N.  C,  162;  Skinner  v.  Wood,  76  N.  C,  109. 

Where  in  an  action  for  the  settlement  of  a  partnership,  the  defend- 
ant admits  the  partnership,  but  alleges  that  there  has  been  a  com- 
plete settlement,  with  only  specified  exceptions,  and  there  is  no  re- 
ply, the  settlement  must  be  taken  as  denied.  Price  v.  Eccles,  73  N. 
C,  162. 

New  matter  set  up  in  the  answer,  not  relating  to  a  counterclaim, 
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Is  taken  to  be  controverted  without  further  pleading.     The  court, 

however,  may  require  a  formal  reply  to  such  new  matter.     The  Code, 

Sec.  248;  Fitzgerald  v.  Shelton,  95  N.  C.,  519;  James  v.  R.  R.,  121  N. 

C,  530;  Buffkin  v.  Eason.  110  N.  C„  264. 

Where  the  defendant  in  his  answer  commingles  the  facts  which 

i         he  relies  on  both  as  ground  for  a  rescission  of  the  contract  sued  on 

by  plaintiff,  and  also  for  constituting  a  counterclaim:    Held,  that 

when  relied  on  as  ground  for  rescission  of  the  contract,  these  facts 

were  deemed  to  be  denied  without  replication.     Stanton  v.  Hughes, 

!         87  N.  C,  318. 

See  Sec.  248.  ante. 
I  Denial  of  knowledge  or  information. — A  denial  of  "any  knowledge 

I        or  information  sufficient  to  form  a  belief."  is  a  sufficient  denial  to 
I         raise  an  issue.     Bank  v.  Charlotte,  75  N.  C,  45. 
|  Action  to  recover  land. — Where  the  court  instructed  the  Jury  that 

!  the  plaintiffs  had  not  offered  sufficient  evidence  of  possession  to  ac- 
|  quire  title — defendant  having  denied  plaintiff's  title — and  the  case 
!  on  appeal  disclosed  no  such  evidence;  there  is  not  error,  although 
the  defendant  had,  in  its  answer,  deduced  its  title  to  a  part  of  the 
}  land  in  controversy  from  the  plaintiffs — the  defendant  having 
i  averred  a  good  title  in  itself.  Greenville  v.  Steamship  Co.,  104  N. 
C,  91. 

Admissions  in  another  action. — Where  in  an  action  for  false  im- 
prisonment, the  defendant  admitted  by  not  denying  in  his  answer 
that  the  warrant  of  arrest  under  which  the  plaintiff  was  taken  in 
custody  was  issued  before  action  was  begun  by  issuing  summons, 
such  admission  should  be  taken  as  true,  and  any  irrelevant  evidence 
admitted  on  that  point  was  harmless  error.  Tucker  v.  Wilkins,  105 
N.  C.  272. 

Where  in  a  former  action  on  the  same  instrument  the  defendant 
did  not  deny  the  allegation  that  the  bond  had  not  been  paid,  such 
admission  can  be  used  in  a  subsequent  trial  as  evidence  to  rebut 
presumption  of  payment.  Grant  v.  Gooch,  105  N.  C,  278;  Gossler 
v.  Wood,  120  N.  C,  69. 

Consolidation  of  actions;  effect  of  denial  in  one. — Where,  after  a 
specific  denial  in  an  answer  of  the  allegations  of  a  complaint,  a  sub- 
sequent paragraph  of  the  answer,  by  inadvertence,  virtually  admit- 
ted such  allegations,  and  in  another  suit  against  same  defendants 
by  other  parties  the  answer  specifically  denied  such  allegations,  and 
the  actions  were,  by  consent,  consolidated,  it  was  error  in  the  court 
below  to  render  judgment  for  the  plaintiff  in  the  first  suit  upon  such 
inadvertent  admission,  for  whatever  question  might  have  arisen 
on  the  conflicting  pleadings  was  obviated  by  the  consolidation  of  the 
two  actions  and  the  express  denial  in  the  latter  suit.  Lockhart  v. 
Ballard,  113  N.  C,  292. 

In  action  for  divorce. — Failure  to  deny  complaint  has  no  effect  in 
action  for  divorce.  Steel  v.  Steel,  104  N.  C,  631;  Toole  v.  Toole,  112 
N.  C,  152:  Code,  Sec.  1288. 

In  proceedings  for  alimony. — In  proceedings  for  alimony,  allega- 
tions in  the  answer  charging  the  wife  with  infidelity,  which  are  too 
vague  to  constitute  grounds  for  divorce,  are  no  defence.  Cram  v. 
Cram.  116  N.  C,  288;  Sparks  v.  Sparks,  69  N.  C,  319. 

In  action  of  slander. — In  an  action  for  slander,  an  answer  admit- 
ting that  the  words  were  spoken,  denying  that  they  were  spoken 
maliciously,  alleging  that  the  defendant  believed  the  charge  made  by 
Mm  was  true,  and  that  the  words  were  spoken  more  than  six  months 
before  suit  brought,  amounts,  under  our  liberal  system  of  pleading, 
to  the  pleas  of  justification  and  the  statute  of  limitation.  Moore  v. 
Edmiston,  70  N.  C,  510. 
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Legal  proposition  not  established  by  admissions  in  pleadings. — A 
legal  proposition  cannot  be  established  by  admissions  in  the  plead- 
ings.    Kelly  v.  McCallum,  83  N.  C,  663. 

Admission  of  fact. — But  an  admission  of  fact  is  equal  to  its  being 
found  by  a  jury.  Grant  v.  Gooch,  105  N.  C,  278,  and  caseB  there 
cited. 


SUPREME  i 


CHAPTER  SEVEN. 


MISTAKES  IN  PLEADINGS  AND  AMENDMENTS. 


Section. 

$69.  Material  variance. 

270.  Immaterial  variance. 

271.  A  failure  of  proof;  when. 

272.  Amendments  of  course  after 

allowance  of  demurrer. 

273.  Amendments  by  order. 

274.  Relief  in  case  of  mistake,  sur- 

prise or  excusable  neglect. 


Section. 

275.  When    plaintiff   ignorant  of 

name  of  defendant. 

276.  Errors  or  defects  not  substan- 

tial, to  be  disregarded. 

277.  Supplemental  pleadings. 


Sec.  269.    Material  vfirlance.    C.  C.  P.,  *.  128. 

No  variance  between  the  allegation  in  a  pleading  and  the 
proof  shall  be  deemed  material  unless  it  has  actually  misled 
the  adverse  party,  to  his  prejudice,  in  maintaining  his  ac- 
tion upon  the  merits.  Whenever  it  shall  be  alleged  that  a 
party  has  been  so  misled,  that  fact  shall  be  proved  to  the 
satisfaction  of  the  court,  and  in  what  respect  he  has  been 
misled  ;  and  thereupon  the  judge  may  order  the  pleading  to 
be  amended  upon  such  terms  as  shall  be  just 

Pleadings  liberally  construed. — Pleadings  should  be  liberally  con- 
strued, with  a  view  to  substantial  Justice  between  the  parties.  Pur- 
cell  v.  Railroad,  108  N.  C,  414;  Sec.  260,  ante,  and  cases  cited. 

Variance  between  summons  and  complaint. — A  variance  between 
summons  and  complaint,  in  that  the  former  is  by  the  plaintiffs  in 
their  individual  capacity,  while  the  latter  sets  up  causes  of  action  in 
behalf  of  said  plaintiffs  "and  all  others  creditors  and  note-holders  of 
the  Bank  of  North  Carolina,"  and  that  the  summons  is  against  the 
defendants  in  their  individual  capacity,  while  the  complaint  sets  out 
causes  of  action  against  them  as  executors  and  stockholders,  etc.. 
is  immaterial.  "The  only  difference,"  say  the  court,  "between  the 
practice  under  The  Code  and  in  the  court  of  equity  is  that,  by  The 
Code,  the  summons  precedes  instead  of  following  the  complaint  In 
both  courts  its  only  office  is  to  give  notice  of  an  action  begun,  the 
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parties  to  ft,  and  Where  the  complaint  will  be  filed."    Wilson  v. 
Moore,  72  N.  C.f  558:  Barneycastle  v.  Walker,  92  N.  C,  198. 

Vagueness  in  complaint. — Where  the  description  of  the  land  sued 
for  is  indefinite  and  vague,  the  court  may  allow  an  amendment.  It 
is  too  late  to  object  to  the  description  after  verdict.  Redmond  v. 
Stepp,  100  N.  C,  212. 

Variance  between  pleadings  and  proof. — There  must  be  allegata 
and  probata:  and,  under  the  new  system,  as  under  the  old,  the  court 
can  take  no  notice  of  any  proof  unless  there  be  a  corresponding  alle- 
gation. The  court  has  a  very  wide  discretion  in  reconciling  the 
allegations  with  the  proof,  but  it  has  no  more  power  than  under  the 
old  system  to  hear  proofs  without  allegations.  McKee  v.  Llneber- 
ger,  69  N.  C,  217;  Faulk  v.  Thornton,  108  N.  C,  314. 

Where  the  complaint  alleges  the  delivery  of  a  certain  number  of 
bricks  to  the  defendant,  and  the  proof  shows  the  delivery  to  and 
acceptance  by  him  of  a  larger  number,  the  variance  will  not  defeat  a 
recovery.    Brown  v.  Morris,  83  N.  C,  251. 

A  variance  between  allegation  and  proof  is  immaterial  in  a  civil 
action,  unless  the  adverse  party  has  been  misled.  Lilly  v.  Baker, 
83  N.  C,  151;  Patrick  v.  Railroad,  93  N.  C,  422;  Lawrence  v.  Hester, 
S3  N.  C,  79;  Usry  v.  Suit,  91  N.  C,  406;  Bank  v.  Burgwyn,  116  N. 
G.  122. 

A  variance  arises  where  the  proofs  do  not  sustain  the  cause  of  ac- 
tion alleged  in  the  complaint.  If  it  is  immaterial,  it  will  be  disre- 
garded; if  material  and  misleading,  the  court  may,  in  its  discretion, 
allow  an  amendment,  upon  just  terms;  but  where  the  evidence  re-, 
lates  to  a  cause  of  action  entirely  different  from  that  stated  in  the 
complaint,  it  Is  not  a  case  of  variance  at  all,  and  it  was  never  in- 
tended by  The  Code  to  allow  a  plaintiff  to  prove  a  cause  of  action 
which  he  has  not  alleged.  Anthony  v.  Seagle,  98  N.  C,  553;  Willis 
t.  Branch,  94  N.  C,  142. 

The  evidence  introduced  by  the  plaintiff  must  conform  to  his  al- 
legations. So,  where,  in  his  complaint,  the  plaintiff  alleged  that  he 
was  seized  of  certain  lands  in  fee,  and  the  evidence  showed  that  he 
was  only  entitled  to  a  life-estate,  he  is  not  entitled  to  recover  in  ihid 
rtste  of  the  pleadings.     Brittain  v.  Daniels,  94  N.  C,  781. 

Where  a  variance  is  not  merely  formal,  but  lies  at  the  very  root 
of  the  cause  of  action,  it  is  fatal  to  the  plaintiff's  right  to  recover. 
Pendleton  v.  Dalton,  96  N.  C,  507;  unless  an  amendment  is  allowed. 
Hunt  v.  Vanderbilt,  115  N.  C,  659. 

It  is  error  to  permit  proof  without  corresponding  allegation.  If  a 
defence  set  up  in  the  answer  is  abandoned  for  want  of  proof,  it  is 
error  to  admit  proof  of  another  defence  not  pleaded  but  suggested 
**  faiwt.     McLaurin  v.  Cronly,  90  N.  C,  50. 

The  power  of  the  court  to  allow  amendments,  so  as  to  fit  the  com- 
plaint to  the  evidence,  is  too  well  settled  to  require  discussion  or  cita- 
tion of  authority.     Spivey  v.  Grant,  96  N.  C,  214. 

The  court  may  give  such  relief  as  the  proof  and  pleadings  render 
appropriate,  though  not  demanded  in  the  complaint,. and,  to  that  end. 
may  order  the  pleadings  reformed  to  correspond  with  the  proof. 
Barnes  v.  Barnes,  104  N.  C,  613. 

firwWe,  that  this  section  cures  variances  between  pleadings  and 
proof,  where  the  defendant  In  ejectment  relies  upon  a  different  title 
from  the  one  set  up  in  the  answer.  Keathley  v.  Branch,  88  N.  C, 
379;  Farrior  v.  Houston,  95  N.  C,  578. 

A  different  cause  of  action. — No  amendment  of  pleadings  will  be 
permitted  where  the  proof  establishes  a  cause  of  action  wholly  dif- 
ferent from  that  alleged  in  the  complaint.  Carpenter  v.  Huffstellcr, 
87  N.  C,  273;  Grant  v.  Burgwyn,  88  N.  C,  95;  Kron  v.  Smith,  96  X. 
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C,  389;  Mizzell  v.  Ruffin,  118  N.  C.,  69;  Richards  v.  Smith,  98  N.  C.r 
609;  Ely  v.  Early,  94  N.  C.,  1.     See  Sec.  273,  post. 

AmendmenU  liberally  allowed. — Amendments  to  pleadings  which 
further  Justice,  speed  the  trial  of  causes,  or  prevent  circuity  of  ac- 
tion and  unnecessary  expense,  should  he  liberally  allowed,  on  proper 
terms.     Commissioners  v.  Blair,  76  N.  C,  136. 

Motion  to  amend  before  trial. — Sections  269  to  277  point  out  how 
amendments  shall  be  made,  the  obvious  purpose  being  that 
parties  shall  apply  to  the  court  in  apt  time,  prior  to  the  trial,  to 
amend  the  pleadings  in  all  the  particulars  objected  to,  and  that  they 
may  not  be  allowed  at  the  trial  to  spring  objections  to  the  form  or 
effect  of  the  charge  or  defence.     Moore  v.  Edmiston,  70  N.  C,  510. 

Amendment  during  trial. — The  judge,  on  the  trial,  may  direct  the 
findings  according  to  the  evidence,  and  amend  the  pleadings  accord- 
ingly.    Gibbs  v.  Fuller,  66  N.  C,  116.     See  Sec.  273,  post. 

After  answer. — When  the  answer  showed  that  the  defendant  had 
not  been  misled  by  the  defects  of  the  complaint,  a  motion  to  dismiss 
for  such  defect,  discovered  after  answer,  will  not  be  allowed.  Gar- 
rett v.  Trotter,  65  N.  C,  430. 

After  sustaining  demurrer  for  defect. — An  amendment,  in  order  to 
insert  omitted  allegations  or  parties,  may  be  allowed,  even  after  a  de- 
murrer to  the  complaint  for  the  defect  has  been  sustained.  Rey- 
nolds v.  Smathers,  87  N.  C,  24;  Johnson  v.  Finch,  93  N.  C.  205. 

Amendment  not  necessary. — Where  the  complaint  sets  out  a  spe- 
cial contract,  which  fails,  the  plaintiff  can  proceed  with  the  case  and 
recover  his  damages,  as  on  the  common  counts  in  assumpsit,  with- 
out any  amendment  of  the  pleadings.  Jones  v.  Mial,  82  N.  C,  262; 
Stokes  v.  Taylor,  104  N.  C,  394;  Sams  v.  Price,  119  N.  C,  572. 

Amendment  allowed. — A  plaintiff  may  sue  for  a  horse  and  recover 
a  cow,  but,  in  order  to  do  this,  when  the  variance  appears  he  must 
obtain  leave  to  amend.  Judgment  cannot  be  rendered  on  a  state 
of  facts  not  alleged  in  the  complaint  and  Inconsistent  therewith. 
Shelton  v.  Davis,  69  N.  C,  324;  Willis  v.  Branch,  94  N.  C,  143. 

In  an  action  for  slander,  when  the  complaint  alleges  the  slander- 
ous words  to  have  been  uttered  at  a  specific  time  and  place,  the 
plaintiff  may  prove  the  words  to  have  been  spoken  at  a  different 
time  and  place;  but,  if  the  defendant  shall  have  been  misled  by  such 
allegation,  and  has  not  set  up  the  statute  of  limitation  in  conse- 
quence, the  court  will  allow  him  to  amend  and  put  in  that  defence 
Pegram  v.  Stoltz,  67  N.  C,  144. 

In  an  action  for  claim  and  delivery,  if  the  proof  shows  that  the 
defendant  had  sold  the  property  before  action  brought,  the  plaintiff 
should  be  allowed  to  amend  the  complaint  without  costs  and  to  ask 
judgment  for  the  value  of  the  property;  but  he  could  not  recover 
without  such  amendment.  Haughton  v.  Newberry,  69  N.  C,  456; 
Webb  v.  Taylor,  80  N.  C,  305. 

The  courts  have  inherent  power  to  allow  amendments  to  pleadings, 
independent  of  The  Code,  which  they  may  allow  In  their  discretion, 
unless  prohibited  by  some  statute,  or  unless  some  vested  right  will 
be  disturbed.     Knott  v.  Taylor,  96  N.  C,  553. 

The  affidavit  in  a  bastardy  proceeding  may  be  amended  in  the  su- 
perior court,  with  the  permission  of  the  judge  and  there  is  nothing 
in  the  point  that  such  amendments  cannot  be  made  after  the  defects 
are  pointed  out  by  a  motion  to  dismiss.  State  v.  Giles,  10l>  N.  C. 
391. 

Amendment  discretionary. — The  refusal  by  the  judge  below  to 
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permit  an  amendment,  is  unreviewable.    Blackwell  v.  Dibbrell,  103 
N.  C.  270:  see  Sec.  548,  post,  and  cases  cited. 

Defect  in  name  of  a  party. — Where  there  is  a  defect  in  the  name 
of  a  defendant  in  the  summons,  it  is  cured  by  the  judgment,  and  if 
there  is  an  appeal,  it  is  the  duty  of  the  upper  court  to  amend.  Claw- 
son  v.  Wolfe,  77  N.  C,  100;  Patterson  v.  Walton,  119  N.  C,  500. 

Judge  can  reform  pleadings  ex  mere  motu. — A  judge  can  order 
reformation  of  pleadings  ex  mero,  motu.  Turner  v.  Cuthrell,  94  N.  C. 
239:  Buie  v.  Brown,  104  N.  C,  535;  McKlnnon  v.  Mcintosh,  98  N.  C.f 
89.  overruling  Ten  Broeck  v.  Orchard,  79  N.  C,  518.  See  Sec.  261, 
ante,  and  cases  cited. 

See.  270.    Immaterial  variance.    C.  C.  P.,  8.  129. 

Where  the  variance  is  not  material,  as  provided  in  the 
preceding  section,  the  judge  may  direct  the  fact  to  be  found 
according  to  the  evidence,  or  may  order  an  immediate  amend- 
ment without  costs. 

Variance  Immaterial. — No  variance  between  allegation  and  proof 
is  material,  unless  it  actually  misleads  the  adverse  party;  hence, 
when  the  complaint  was  upon  a  bond  for  $550,  or  thereabout3,  and 
the  bond  produced  in  evidence  was  for  $549,  this  was  held  imma- 
terial.    Usry  v.  Suit,  91  N.  C,  406;  Bank  v.  Burgwyn,  116  N.  C,  122. 

If  the  answer  contains,  by  fair  construction,  an  admission  of  the 
material  averments,  which  should  have  been  made  in  the  complaint, 
or  proceeds  on  the  presumption  that  they  have  been  sufficiently 
made,  and  denies  them,  the  variance  is  immaterial.  Knowles  v. 
Railroad,  102  N.  C,  59. 

No  variance. — Where  a  complaint  alleged  that  defendants  negli- 
gently "caused"  a  car  to  start,  there  is  no  variance,  if  the  evidence 
shows  that  they  did  not  actively  cause  the  car  to  start,  but  that 
their  passive  negligence  permitted  it.    Asbury  v.  R.  R.,  125  N.  C. 

Waiver. — Where  on  the  trial  below,  the  defendant's  counsel  al- 
leged that  there  was  a  variance,  but  made  no  answer  when  asked  by 
the  court  if  he  had  been  misled;  Held,  such  variance,  if  any, 
is  thereby  rendered  immaterial.    Morgan  v.  Bank,  93  N.  C,  352. 

Misnomer. — A  misnomer  of  a  corporate  body,  when  the  parties  in- 
tended the  corporate  name,  is  not  material,  and  the  true  name  can 
be  shown  by  evidence.    Ryan  v.  Martin,  91  N.  C,  464. 

See  cases  cited  under  preceding  section. 

Sec.  271.    A  failure  of  proof,  when.    C.  C.  P.,  s.  ISO. 

Where,  however,  the  allegation  of  the  cause  of  action  or 
defence  to  which  the  proof  is  directed  is  unproved,  not  in 
some  particular  or  particulars  only,  but  in  its  entire  scope 
and  meaning,  it  shall  not  be  deemed  a  case  of  variance 
within  the  preceding  section,  but  a  failure  of  proof. 

Total  failure  of  proof. — Where  the  case,  as  alleged  in  the  com- 
plaint, is  wholly  unproved  and  a  different  state  of  facts  is  proved,  it 
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Is  not  an  immaterial  variance,  but  a  failure  of  proof.  Carpenter  v. 
Huffsteller,  87  N.  C.,  273;  Grant  v.  Burgwyn,  88  N.  C.,  95;  Faulk  v. 
Thornton,  108  N.  C,  314,  and  cases  cited. 

Where  the  answer  alleged  as  a  counterclaim  that  the  note  sued  on 
was  endorsed  to  the  plaintiff  after  maturity,  and  that  the  endorser 
was  indebted  to  the  defendant  before  the  transfer  of  the  note,  for 
money  paid  by  him  as  his  surety,  and  the  evidence  offered  to  sup- 
port it  was  a  joint  and  several  note,  executed  by  the  defendant  and 
another  party,  who,  it  is  alleged,  was  the  agent  of  the  endorser  of 
the  plaintiff,  but  nothing  in  the  note  offered  in  evidence  showed  any 
agency,  there  was  a  failure  of  proof,  and  the  court  below  properly 
charged  the  jury  that  there  was  no  evidence  to  support  the  allega- 
tion of  the  counterclaim.     Smith  v.  McGregor,  96  N.  C,  101. 

Allegation,  tort  by  servant,  proof,  tort  by  contract,  fatal  variance. 
Hunt  v.  Vanderbilt,  115  N.  C.,  559.  Allegation  commissions,  proof, 
expenses,  fatal  variance.     Smith  v.  Loan  As  so.,  116  N.  C,  102. 

Jurisdiction  not  ousted. — The  jurisdiction  of  the  superior  court 
Is  not  ousted  by  failure  of  proof,  or  by  sustaining  a  demurrer  as  to 
part,  of  the  demand.     Martin  v.  Goode,  111  N.  C,  288. 

Contributory  negligence. — Where,  in  the  trial  of  an  action  for 
damages  arising  from  the  negligence  of  defendant  in  which  contri- 
butory negligence  was  relied  upon  as  a  defence,  the  plaintiff's  evi- 
dence made  out  a  case  of  negligence,  it  was  not  error  to  refuse  to  dis- 
miss the  action  under  the  Act  of  1897,  (Chapter  109),  for,  the  bur- 
den of  the  issue  as  to  contributory  negligence  being  on  the  defend- 
ant, the  finding  thereon  must  be  left  entirely  to  the  jury.  Wood  v. 
Bartholomew,  122  N.  C,  177;  Powell  v.  R.  R.,  125  N.  C;  Cox  v.  R.  R., 
123  N.  C,  604,  and  cases  cited. 

See,  also,  cases  cited  under  Sec.  269,  ante. 

Sec,  272*    Amendments  of  course  after  allowance  of  demur- 
rer,   a  a  r., ».  isi.   i87i->2,  c.  173,  s.  1. 

Any  pleading  may  be  once  amended  of  course,  without 
costs,  and  without  prejudice  to  the  proceedings  already  had, 
at  any  time  before  the  period  for  answering  it  expires ;  or  it 
can  be  so  amended  at  any  time,  unless  it  be  made  to  appear 
to  the  court  that  it  was  done  for  the  purpose  of  delay,  and 
the  plaintiff  or  defendant  will  thereby  lose  the  benefit  of  a 
term  for  which  the  cause  is,  or  may  be,  docketed  for  trial ; 
and  if  it  appear  to  the  court  or  judge  that  such  amendment 
was  made  for  such  purpose,  the  same  may  be  stricken  out, 
and  such  terms  imposed  as  to  the  court  or  judge  may  seem 
just.  After  the  decision  of  a  demurrer,  the  judge  shall,  if 
it  appear  that  the  demurrer  was  interposed  in  good  faith, 
allow  the  party  to  plead  over  upon  such  terms  as  may  be 
just.  If  the  demurrer  be  allowed  for  the  reason  that  several 
causes  of  action  have  been  improperly  united,  the  judge  shall, 
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upon  such  terms  as  may  be  just,  order  the  action  to  be  divided 
into  as  many  actions  as  may  be  necessary  to  the  proper  deter- 
mination of  the  causes  of  action  therein  mentioned. 

Judgment  upon  overruling  demurrer. — The  opposing  party  is  en- 
titled to  judgment  on  the  overruling  of  a  demurrer,  unless  the  judge, 
In  his  discretion,  grant  leave  to  the  party  to  plead  over.  Ransom  v. 
McClees,  64  N.  C.,  17;  Merwin  v.  Ballard,  65  N.  C,  168:  Love  v. 
Com'rs,  64  N.  C.,  706;  Walsh  v.  Hall,  66  N.  C.f  233;  Wilson  v.  Moore, 
72  N.  C,  558. 

8ince  act  187V2,  ch.  173,  amending  this  section. — Since  the  act 
of  1871-'2,  amending  this  section,  the  defendant  has  a  right  to  answer 
over  on  the  overruling  of  the  demurrer.  Moore  v.  Hobbs,  77  N.  C, 
65.  But  at  that  term  only.  After  that  term  it  is  in  the  discretion  of 
the  court.    Gore  v.  Davis,  124  N.  C,  234. 

The  defendant  has  the  right  to  put  in  an  answer  after  the  over- 
ruling of  a  demurrer,  if  it  appears  that  the  demurrer  was  interposed 
is  good  faith.     Bronson  v.  Inaurance  Co.,  85  N.  C,  411. 

When  demurrer  is  sustained  on  appeal. — Where  a  demurrer  was 
overruled  in  the  court  below  with  leave  to  the  defendant  to  an- 
swer over,  and  to  plaintiff  to  amend  complaint,  although  the  demur- 
rer is  sustained  on  appeal,  yet  no  final  judgment  will  be  entered  in 
the  case,  but  it  will  be  remanded  for  further  proceeding  in  the  court 
below,  under  the  leave  granted.     Morris  v.  Gentry,  89  N.  C,  248. 

When  demurrer  for  defect  of  parties  is  sustained  on  appeal  the 
court  below  may  in  its  discretion  amend  by  making  the  necessary 
parties.    Proctor  v.  Ins.  Co.,  124  N.  C,  265. 

Amendment  after  verdict. — Where  a  complaint  fails  to  allege  the 
assignment  of  the  notes  sued  on,  an  amendment  to  that  effect  will 
be  allowed  after  verdict     Pearce  v.  Mason,  78  N.  C,  37. 

The  superior  and  criminal  courts  have  power  to  amend  any  war- 
rant, process,  pleading  or  proceeding  begun  before  a  justice  of  the 
peace,  even  after  verdict  and  Judgment;  but  where  such  amendment 
is  made  after  verdict,  it  should  be  in  conformity  with  evidence 
elicited  on  the  trial.  The  Code,  Sec.  908;  State  v.  Baker,  106  N.  C, 
758:  Cox  v.  Grisham,  113  N.  C,  279. 

Amendment  to  show  jurisdiction. — While  consent  may  not  give 
jurisdiction  generally,  when  a  complaint  does  not  show  jurisdiction 
as  to  parties  and  subject-matter,  the  parties  can  consent  to  an 
amendment  whereby  such  jurisdiction  is  made  to  appear.  It  seems 
that  the  court  has  power  to  allow  such  amendment  without  consent 
of  defendant.     Planing  Mills  v.  McNinch,  99  N.  C,  517. 

Affidavit  in  attachment  amended. — The  court  can  allow  the  amend- 
ment of  an  affidavit  upon  which  a  warrant  of  attachment  is  issued, 
although  the  former  affidavit  is  wholly  insufficient.  Brown  v.  Haw- 
kins, 65  N.  C,  645;  Sheldon  v.  Kivett,  110  N.  C,  408;  Cook  v.  Mining 
Co.,  114  N.  C,  617. 

Causes  of  action  arising  prior  to  C.  C.  P. — This  section  has  no  ap- 
plication to  actions  brought  upon  causes  of  action  arising  prior  to 
the  adoption  of  The  Code.     Matthews  v.  Copeland,  80  N.  C,  30. 

Note. — The  exemptions  from  the  C.  C.  P.  system  have  been  re- 
pealed since  by  The  Code  of  1883  in  every  instance  except  as  regards 
the  statute  of  limitations  and  as  to  that  also  it  is  repealed  by  Ch. 
113,  Laws  1891,  see  Sec.  136  (p.  16),  ante. 
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See.  273.    Amendment*  by  order.    C.  C.  P.*  8.  132* 

The  judge  or  court  may,  before  and  after  judgment,  in  fur- 
therance of  justice,  and  on  such  terms  as  may  be  proper, 
amend  any  pleading,  process  or  proceeding,  by  adding  or 
striking  out  the  name  of  any  party  ;  or  by  correcting  a  mis- 
take in  the  name  of  a  party,  or  a  mistake  in  any  other  respect; 
or  by  inserting  other  allegations  material  to  the  case ;  or 
when  the  amendment  does  not  change  substantially  the  claim 
or  defence,  by  conforming  the  pleading  or  proceeding  to  the 
facts  proved. 

—  Amendments  liberally  allowed. — Amendments  to  pleadings,  which 
further  justice,  speed  the  trial  of  causes,  or  prevent  unnecessary  cir- 
cuity of  action  and  unnecessary  expense,  should  be  liberally  al- 
lowed on  proper  terms.     Com'rs  v.  Blair,  76  N.  C,  136. 

Large  liberty  of  amendment  allowable.  Garrett  v.  Trotter,  65 
N.  C,  430;  Wilson,  v.  Moore,  72  N.  C,  558. 

—  The  distinguishing  feature  of  the  practice  introduced  by  The 
Code,  is  to  have  actions  tried  on  their  real  merits,  and  avert  a  failure 
of  justice  from  any  defect  that  can  be  remedied  by  amendment, 
without  prejudice  to  the  other  party.     Kron  v.  Smith,  96  N.  C,  389. 

Where,  in  an  action  for  the  recovery  of  land,  the  defendant  seeks 
the  enforcement  of  a  parol  contract  by  which  the  plaintiff  was  to 
convey  the  land  (on  which  the  defendant  had  made  improvements), 
in  consideration  of  the  defendant's  obtaining  the  conveyance  to 
plaintiff  of  another  tract  of  land,  which  defendant  had  done,  the 
court  should  allow  such  amendments  of  the  pleadings  as  to  admit 
all  proper  evidence  concerning  the  agreement,  to  the  end  that  the 
mutual  equities  may  be  enforced.     North  v.  Bunn,  122  N.  C,  766. 

Amendment  discretionary  and   not  appealable. — Allowing  or  re- 
fusing amendments  to  pleadings  is  discretionary  matter,  and  not  ' 
reviewable  on  appeal.     Henry  v.  Cannon,  86  N.  C,  24;  Wiggins  v. 
McCoy,  87  N.  C,  499;  Gill  v.  Young,  88  N.  C,  58:  Brendle  v.  Reese,          j 
115  N.  C,  552;  Sinclair  v.  R.  R.,  Ill  N.  C,  507;  Maxwell  v.  Mclver,          , 
113  N.  C,  288;  Goodwin  v.  Fertilizer  Co.,  121  N.  C,  91. 

—  The  superior  courts  possess,  independent  of  the  C.  C.  P.,  an  in- 
herent discretionary  right  to  amend  pleadings,  or  to  allow  them  to 
be  filed  at  any  time,  unless  prohibited  by  some  statute,  or  unless 
vested  rights  are  interfered  with.    Gilchrist  v.  Kitchen,  86  N.  C,  20. 

Where  the  plaintiff  voluntarily  amends  his  complaint  by  entering 
a  ml.  won.  as  to  certain  causes  of  action,  it  is  a  matter  of  discretion 
in  the  court  whether  he  shall  be  allowed  to  reinstate  them.  Grant  v. 
Burgwyn,  88  N.  C,  95. 

The  refusal  of  the  subordinate  courts  to  allow  additional  pleadings 
to  be  filed,  or  original  pleadings  to  be  amended,  is  not  reviewable 
upon  appeal.  Warden  v.  McKinnon,  99  N.  C,  25:  Boddie  v.  Woodard, 
83  N.  C,  2;  Reese  v.  Jones,  84  N.  C,  597;  Bank  v.  McElwee,  104  N.  C, 
305;  or  to  strike  out  name  of  a  party.  Jarrett  v.  Gibbs,  107  N.  C, 
303. 

An  amendment  of  pleading  is  ordinarily  left  to  the  discretion  of 
the  presiding  judge:  but  where  it  is  of  such  a  nature  as  renders  a 
corresponding  amendment  necessary  on  the  part  of  the  adverse  ; 
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party,  a  refusal  to  allow  the  latter  is  appealable.     Brooks  v.  Brooks, 
90  N.  C.,  142. 

A  ruling  in  the  supreme  court,  on  a  former  appeal,  that  the  lower 
court  ought  to  have  sustained  a  demurrer  to  one  of  the  causes  of 
action  set  up  in  the  complaint,  did  not  warrant  that  court  in  ex- 
cluding evidence  on  such  cause  of  action  as  res  judicata,  but  it  should 
have  entered  judgment  sustaining  the  demurrer,  and  then,  in  its 
discretion,  might  have  permitted  the  plaintiff  to  amend.  Maggett  v. 
Roberts,  112  N.  C.,  71. 

Demurrer  sustained  for  want  of  parties. — Where  a  demurrer  for 
want  of  parties  is  sustained,  an  amendment  making  the  additional 
parties  is  proper.  Reynolds  v.  Smathers,  87  N.  C,  24;  or,  for  other 
defect    Johnson  v.  Finch,  93  N.  C,  205. 

Where  a  demurrer  is  sustained  for  want  of  proper  party  plaintiff, 
amendment  may  be  allowed  in  the  discretion  of  the  court,  provided 
that  it  does  not  change  substantially  the  nature  of  the  claim  de- 
manded in  the  complaint.  Tlllery  v.  Candler,  118  N.  C,  888;  Commis- 
sioners v.  Candler,  123  N.  C,  682. 

Demurrer  to  complaint  sustained. — It  is  solely  within  the  discre- 
tion of  the  judge  below  to  allow  an  amendment  to  a  complaint  after 
a  demurrer  thereto  has  been  sustained.  Barnes  v.  Crawford,  115  N. 
C,  76. 

Demurrer  that  plaintiff  cannot  maintain  action. — Where  a  demur- 
rer that  the  plaintiff  is  not  the  proper  party  to  bring  the  action  is 
sustained,  the  action  must  be  dismissed.  Jones  v.  McKlnnon  87  N. 
C,  294. 

Demurrer  for  defective  statement  of  a  cause  of  action. — There  is 
a  wide  difference  between  a  defective  statement  x>f  a  cause  of  action 
and  a  statement  of  a  defective  cause  of  action.  If,  at  any  time  it  may 
appear  that  the  court  has  no  jurisdiction,  or  the  plaintiff  no  cause  of 
action,  the  court  may  stop  the  proceedings  and  dismiss  the  action 
even  in  the  supreme  court,  on  motion  or  ex  m<ro  motu.  If,  however, 
there  is  merely  a  defective  statement  of  a  cause  of  action,  this  can- 
not be  done.  Garrett  v.  Trotter,  65  N.  C,  430.  But  the  latter  if  de- 
murred to  can  be  amended,  and  if  not  demurred  to  the  objection  is 
waived.     Mizzell  v.  Ruffin,  118  N.  C,  69. 

Court  may  order  action  divided. — Under  this  section  an  action 
containing  a  cause  of  action  founded  on  tort  and  one  founded  on 
contract,  can.  on  motion,  be  divided  in  the  superior  court,  but  not  in 
the  supreme  court.     Doughty  v.  Railroad  Co.,  78  N.  C,  22. 

Where  two  causes  of  action  are  improperly  joined,  the  court  may 
order  the  action  to  be  divided.  Street  v.  Tuck,  84  N.  C,  605;  Finch 
t.  Baskerville,  85  N.  C,  205;  Hodges  v.  Railroad,  105  N.  C,  170. 

When  causes  of  action  are  improperly  joined,  it  is  in  the  discre- 
tion of  the  court  to  permit  amendment,  and  if  not  amended,  the  ac- 
tion must  be  divided.  Gattis  v.  Kilgo,  125  N.  C,  citing  Street  v. 
Tuck,  84  N.  C.  605;  Solomon  v.  Bates,  118  N.  C,  316. 

But  not  when  there  is  misjoinder  of  parties. — The  provision  of 
this  section,  authorizing  the  court  to  direct  a  division  of  improperly 
joined  envsts  of  action,  does  not  extend  to  the  cases  where  there  is 
a  misjoinder  both  of  parties  and  causes  of  action.  Mitchell  v. 
Mitchell.  96  N.  C,  14;  Cromartie  v.  Parker,  121  N.  C,  199.  Contra, 
Pretxf elder  v.  Ins.  Co.,  116  N.  C,  491;  Bryan  v.  Spivey,  106  N.  C,  95. 
There  are  also  numerous  decisions  that  the  misjoinder  of  parties 
unconnected  with  the  cause  of  action  is  only  ground  for  judgment 
for  costs  as  to  them,  p.  130,  ante. 
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May  be  divided  in  the  discretion  of  the  court. — Where  several  de- 
fendants are  sued  as  trespassing  on  land,  the  court,  in  its  discretion, 
may  order  the  action  divided.  It  is  not  a  right  that  parties  can 
claim.     Bryan  v.  Spivey,  106  N.  C,  95. 

Where  the  causes  of  action  cannot  be  divided. — Where  the  several 
supposed  causes  of  action  cannot  be  divided  and  separately  pursued, 
the  complaint  cannot  be  obnoxious  for  duplicity.  England  v.  Garner, 
86  N.  C.,  366. 

Demurrer  sustained,  plaintiff  should  pay  costs. — When  a  demurrer 
of  the  defendant  is  sustained,  the  plaintiff  should  pay  the  costs,  and 
then  it  is  in  the  discretion  of  the  court  if  he  shall  be  allowed  to 
amend.  Netherton  v.  Candler,  78  N.  O.,  88;  Barnes  v.  Crawford,  115 
N.  C,  76;  See  Bronson  v.  Ins.  Co.,  85  N.  C,  411,  cited  above. 

If  demurrer  is  frivolous. — But  when  the  demurrer  is  frivolous,  the 
matter  is  entirely  in  the  discretion  of  the  court.  Dunn  v.  Barnes, 
73  N.  C,  273;  Cowan  v.  Baird,  77  N.  C,  201. 

The  fact  that  on  a  former  trial  the  correction  of  an  error  in  the 
pleading:;  would  have  decided  the  case  in  favor  of  the  defendant  does 
not  prevent  the  court  from  allowing  the  complaint  to  be  amended. 
Parker  v.  Harden,  122  N.  C,  112. 

The  power  of  Judges  to  allow  amendments  in  the  process,  etc.,  is 
broad,  both  by  the  statute  and  the  inherent  powers  of  the  court, 
and  is  to  be  exercised,  in  meritorious  cases,  in  the  sound  discretion 
of  the  presiding  judge.     Swain  v.  Burden,  124  N.  C,  16. 

Amendment  ex  mero  motu. — The  purpose  of  The  Code  practice 
being  to  have  controversies  tried  on  their  true  merits  and  without 
unnecessary  costs  and  delay,  it  provides  for  amending  and  perfect- 
ing the  pleadings  on  motion  in  apt  time  addressed  to  the  discretion 
of  the  court,  or  by  the  court  ex  mero  motu.  Allen  v.  R.  R.  Co.,  120 
N.  C,  548. 

Some  exceptions  to  discretionary  power  of  amendment. — Tbe  rule 
seems  to  be  well  settled  that  amendments  to  pleadings  are  left  to  the 
discretion  of  the  presiding  judge — there  are  some  exceptions. 
Smith  v.  Smith,  123  N.  C,  229. 

If  amendment  improperly  allowed,  no  appeal  at  that  stage.— An  ap- 
peal from  an  order  allowing  an  amendment  to  a  pleading  is  prema- 
ture, and  will  be  dismissed.  The  right  practice  in  such  case  is  to 
note  an  exception  and  appeal  from  a  final  judgment.  Parker  v.  Har- 
den, 122  N.  C,  112;  Goodwin  v.  Fertiliser  Co.,  123  N.  C,  162. 

Terms  of  amendment  discretionary. — When  the  superior  court  has 
power  to  grant  leave  to  amend,  the  question  of  the  terms  on  which 
it  may  be  done  is  entirely  within  the  discretion  of  the  judge.  Rob- 
inson v.  Willoughby,  67  N.  C,  84. 

Amendment  of  summons. — It  is  error  for  a  court  to  refuse  to 
amend  a  summons  upon  the  ground  of  want  of  power.  Whether 
the  amendment  should  be  allowed  is  discretionary,  and  not  review- 
able. Henderson  v.  Graham,  84  N.  C,  496;  Jackson  v.  McLean,  90 
N.  C,  64. 

Where  a  summons  was  returnable,  and  the  complaint  and  answer 
were  filed  before  the  clerk  who  transferred  the  case  to  the  civil  is- 
sue docket  at  the  next  term,  and  the  names  of  counsel  were  marked 
thereon,  it  was  competent  for  the  court  to  amend  the  summons  by 
making  it  returnable  to  the  term.  Thomas  v.  Womack,  64  N.  C, 
657;  Chatham  v.  Crews,  81  N.  C,  343;  Capps  v.  Capps,  85  N.  C,  408; 
Piercy  v.  Watson,  118  N.  C,  976;  McBrtde  v.  Welborn,  119  N.  C.  508. 
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Although  a  summons  be  informal  in  some  respects,  or  even  defec- 
tive in  failing  to  contain  everything  requisite  under  the  statute,  yet, 
if  it  bears  internal  evidence  of  its  official  origin  and  of  the  purpose 
for  which  it  was  issued,  its  informality  and  defects  may  be  cured  by 
amendment.    Redmond  v.  Mullenaz,  113  N.  C,  505. 

Where  an  action  was  brought  on  the  official  bond  of  the  clerk  of 
the  superior  court  in  the  name  of  the  parties  injured  by  a  breach 
thereof,  it  was  not  error  in  the  court  below  to  permit  an  amend- 
ment of  the  summons  by  the  insertion  of  the  words  "The  State  on 
relation  of,"  after  the  pleadings  were  filed.  Forte  v.  Boone,  114  N, 
C,  176. 

New  service,  when  requisite. — Where  the  amendment  is  merely 
formal,  there  is  no  necessity  for  service  of  the  amended  summons 
or  complaint,  but  the  court  may  order  such  service  to  be  made. 
Bray  v.  Creek  more,  109  N.  C,  49. 

Where  the  amendment  brings  in  a  new  defendant,  he  should  be 
served  with  proper  process.  Bray  v.  Creekmore,  109  N.  C,  49; 
Piemmons  v.  Improvement  Co.,  108  N.  C,  614. 

Amending  return  of  service  of  summons. — A  return  of  service  of 
summons  which  was  made  upon  a  local  agent  of  a  railroad  company 
in  the  hands  of  receivers,  reciting  that  it  was  served  by  delivering 
a  copy  to  a  person  named,  "agent  of  the  defendant  company,"  may 
be  amended  by  striking  out  the  word  "company."  Grady  v.  Rail- 
road, 116  N.  C,  952. 

The  sheriff  can  be  allowed  to  sign  an  unsigned  return  when  ser- 
vice has  been  actually  made.     Luttrell  v.  Martin,  112  N.  C,  593. 

Additional  parties. — A  creditor  ignorant  of  proceedings  to  distri- 
bute a  fund,  may  come  in  and  prove  his  claim  after  the  time  limited 
for  presenting  demands.  Bank  v.  Creditors,  80  N.  C,  9;  Glenn  v. 
Bank,  80  N.  C,  97. 

Additional  parties  defendant  can  be  made  by  amendment.  Isler 
v.  Koonce.  83  N.  C,  55;  Tucker  v.  Markland,  101  N.  C,  422. 

The  court  has  no  power  to  convert  a  pending  action  that  cannot 
be  maintained,  into  a  new  one,  by  admitting  a  new  party  plaintiff, 
who  is  solely  interested,  and  allowing  him  to  assign  a  new  cause  of 
action.  Merrill  v.  Merrill,  92  N.  C,  657;  Clendenin  v.  Turner,  95 
N.  C,  416. 

It  is  not  error  to  refuse  to  allow  a  junior  judgment  creditor  to  be 
ftade  party  to  an  action  to  foreclose  a  prior  mortgage  in  order  that 
be  may  attack  the  bona  fides  of  the  mortgage.  His  remedy  is  by  an 
independent  action.     Bruce  v.  Nicholson,  109  N.  C,  202. 

Where  the  character  of  the  claim  or  demand  constituting  the 
cause  of  action  is  not  substantially  changed  thereby,  an  amendment 
adding  the  name  of  a  party  rests  in  the  discretion  of  the  trial  judge, 
and  is  not  reviewable  on  appeal.     Tillery  v.  Candler,  118  N.  C,  888. 

Amendment  substituting  parties. — When  a  lessor,  during  the  con- 
tinuance of  a  lease,  conveys  by  deed  to  a  third  person,  and  an  action 
is  afterwards  brought  for  the  rent  by  the  lessor,  the  court  has  the 
power  to  substitute  the  assignee  as  plaintiff,  in  his  stead.  Bullard  v. 
Johnson,  65  N.  C,  436. 

An  action  in  the  name  of  an  individual  may  be  changed  by  amend- 
ment into  an  action  by  the  firm  of  which  he  is  a  member.  Martin  v. 
Young,  85  N.  C,  156. 

An  amendment  which  permits  a  change  and  substitution  of  plain- 
tiffs is  allowable.  Reynolds  v.  Smathers,  87  N.  C,  24:  R.  R.  v.  Tel. 
Co.,  113  N.  C,  220;  Grant  v.  Rogers,  94  N.  C,  755;  Hodge  v.  R.  R.f 
108  N.  C,  24. 
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An  objection  in  the  supreme  court  that  the  action  on  an  adminis- 
tration bond  was  not  brought  in  the  name  of  the  state  may  be  ob- 
viated by  a  motion  to  amend,  under  Sec.  965  of  The  Code;  but,  under 
the  circumstances  of  this  case,  on  terms  that  plaintiffs  pay  all  costs. 
Wilson  v.  Pearson,  102  N.  C,  290. 

Where  an  action  is  brought  by  "A  on  relation  of  the  state"  against 
the  sheriff  and  his  sureties  on  his  official  bond,  the  court  can  allow 
an  amendment  striking  out  the  state  as  plaintiff  and  the  sureties 
as  defendants.  Maggett  v.  Roberts,  108  N.  C,  174;  and  this  can  be 
done  after  verdict.  Brown  v.  Mitchell,  102  N.  C,  347;  Forte  v. 
Boone,  114  N.  C,  176. 

Where  it  is  desirable  or  necessary  to  continue  the  action  as  to  some 
and  discontinue  it  as  to  the  other  plaintiffs,  the  proper  course  is  to 
permit  or  order  a  withdrawal  of  those  who  go  out.  Lafoon  v. 
Shearin,  95  N.  C,  391;  Gatewood  v.  Leak,  99  N.  C.f  393. 

The  court,  in  its  discretion,  may  allow  the  motion  of  one  of  several 
plaintiffs  to  strike  out  his  name,  and  the  exercise  of  such  discretion, 
whether  by  refusing  or  granting  the  motion,  is  not  reviewable.  Jar- 
rett  v.  Gibbs,  107  N.  C,  303. 

The  court  could  allow  an  amendment  making  another  party  a  de- 
fendant either  with  his  consent  or  by  service  of  such  amended  sum- 
mons upon  him.     Plemmons  v.  Improvement  Co.,  108  N.  C,  614. 

Amending  appearance. — An  appearance  is  general  unless  a  special 
appearance  is  duly  entered,  but  if  there  is  a  failure  by  inadvertence 
merely  to  enter  the  appearance  as  special,  the  court  may  allow  the 
entry  to  be  corrected.     Suiter  v.  Brittle,  90  N.  C,  19. 

Amendment  adding  defence  accruing  since  action. — While  a  plain- 
tiff cannot  recover  upon  a  title  accruing  after  the  commencement  of 
an  action  to  recover  land,  a  defendant  will  be  permitted  by  an 
amendment  to  his  answer  in  the  nature  of  a  plea  since  last  continu- 
ance to  plead  defects  in  the  plaintiff's  title,  or  matter  validating  his 
own,  which  accrued  since  the  action  began.  Taylor  v.  Gooch,  110 
N.  C.,  387. 

Changing  nature  of  action. — In  an  action  for  possession  of  land 
based  on  a  deed  absolute  on  its  face,  but  which  was  held  on  appeal 
to  be  a  mortgage,  and  a  new  trial  granted :  Held,  that  upon  such  trial 
the  court  might  allow  amendment  so  as  to  demand  a  foreclosure 
instead  of  possession.     Robinson  v.  Willoughby,  67  N.  C,  84. 

Quaere,  whether  an  action  ex  delicto  can  be  amended  into  an  action 
ex  con t met u.     Foster  v.  Penry,  76  N.  C,  131. 

No  amendment  is  allowable  where  the  proof  establishes  a  case 
wholly  different  from  the  one  alleged  in  the  complaint  Carpenter 
v.  Huffsteller,  87  N.  C,  273;  Grant  v.  Burgwyn,  88  N.  C,  95. 

The  court  has  no  power,  with  or  without  amendment,  to  convert 
an  action  brought  for  the  purpose  of  obtaining  an  injunction  into  one 
for  a  mandamus.     McNair  v.  Commissioners,  93  N.  C,  364. 

Note. — Under  the  present  system  it  is  immaterial  whether  the 
relief  prayed  for  is  injunction  or  mandamus.  The  plaintiff  will  re- 
ceive whatever  relief  the  facts  alleged  and  proven  show  him  entitled. 
Sec.  233  (3)  ante,  and  cases  cited.  The  above  decision  merely  holds 
that  when  the  facts  alleged  show  a  case  for  an  injunction  they  can- 
not be  amended  to  show  a  case  for  mandamus. 

The  court  cannot,  except  by  consent,  allow  an  amendment  which 
changes  the  pleadings  so  as  to  make  substantially  a  new  action,  but 
an  amendment  which  only  adds  to  the  original  cause  of  action  is 
not  of  this  nature,  and  may  be  allowed.  Ely  v.  Early,  94  N.  C,  1; 
Craven  v.  Russell,  118  N.  C,  564. 
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The  court  has  no  power,  except  by  consent,  to  allow  amendments 
either  in  respect  to  parties  or  the  cause  of  action,  which  will  make 
substantially  a  new  action,  as  this  would  not  be  to  allow  an  amend- 
ment, but  to  substitute  a  new  action  for  the  one  pending.  Richards 
t.  Smith,  98  N.  C,  500;  Kron  v.  Smith,  96  N.  C,  389;  Clendenin  v. 
Turner,  96  N.  C,  416;  Mizzell  v.  Ruffln,  118  N.  C,  69. 

Where  the  cause  of  action  set  out  in  the  complaint  was  to  recover 
land  descended  to  the  plaintiff  from  her  father,  the  court  has  no 
power  to  allow  an  amendment  at  the  trial  so  as  to  allow  the  plaintiff 
to  claim  a  different  interest  as  heir  of  her  sister,  as  this  would  be 
not  amendment,  but  substantially  bringing  a  new  suit.  Robbins  v. 
Harris,  96  N.  C,  557;  Hester  v.  Mullen,  107  N..C,  724. 

A  complaint  against  the  new  corporation,  alleging  indebtedness 
on  its  part  growing  out  of  contracts  with  the  old  company,  may  be 
amended  by  alleging  the  history  of  the  merger  without  being  amen- 
able to  the  objection  that  it  sets  up  a  new  cause  of  action.  Fried en- 
wald  Co.  v.  Tobacco  Works,  117  N.  C,  544. 

An  amendment  to  a  complaint,  the  effect  of  which  is  to  confer  and 
not  merely  to  show  jurisdiction,  will  not  be  permitted;  hence,  where 
the  amount  sought  to  be  recovered  in  an  action  brought  in  the  su- 
perior court  was  not  within  its  jurisdiction,  the  plaintiff  cannot  be 
allowed  to  amend  his  complaint  by  changing  the  cause  of  action 
and  increasing  the  amount  of  the  recovery  prayed  for  so  as  to  bring 
it  within  such  jurisdiction.  Gillam  v.  Life  Insurance  Co.,  121  N.  C, 
369. 

Where  a  complaint  alleges  that  defendant  converted  money,  an 
amendment  thereto  alleging  that  defendant  had  received  the  money 
as  trustee  Is  allowable  in  the  discretion  of  the  court,  as  it  neither 
asserts  a  cause  of  action  wholly  different  from  that  set  out  in  the 
original  complaint  nor  changes  the  subject-matter  of  the  action  nor 
deprives  the  defendant  of  any  defences  which  he  would  have  had  to 
a  new  action.     Parker  v*.  Harden,  122  N.  C,  111. 

Amendments  allowed. — Where  the  affidavit  upon  which  supplemen- 
tary proceedings  issued  is  insufficient,  it  can  be  amended.  Weiller 
v.  Lawrence,  81  N.  C,  65. 

The  clerk  may  allow  amendment  in  affidavit  for  attachment. 
Cnahing  v.  Styron,  104  N.  C,  338;  Brown  v.  Hawkins,  65  N.  C,  645; 
Clark  v.  Clark,  64  N.  C,  150:  and  such  amendment  may  be  made  in 
the  superior  court  on  appeal  from  the  justice.  Sheldon  v.  Kivett, 
110  N.  C.  408. 

'  In  an  action  to  recover  land,  the  court  may  allow  an  amendment 
so  as  to  set  up  a  mistake  in  a  deed.     Ely  v.  Early,  94  N.  C,  1. 

In  proceedings  for  divorce  the  allegations  may  be  amended.  Jack- 
son v.  Jackson,  105  N.  C,  433. 

Amendment  of  pleadings  matter  of  discretion,  provided  the  amend- 
ment does  not  assert  a  cause  of  action  wholly  different  from  that  set 
ont  in  the  original  complaint,  nor  change  the  subject  of  the  action, 
nor  deprive  the  defendant  of  defences  he  would  have  had  to  a  new 
action.  Goodwin  v.  Fertilizer  Works,  123  N.  C,  162;  Parker  v.  Har- 
den, 122  N.  C,  111. 

An  amended  or  substituted  complaint  filed  by  leave  of  court  may 
be  different  from  or  even  antagonistic  to  the  original  complaint,  pro- 
vided the  effect  of  the  change  is  not  to  confer  jurisdiction,  or  evade 
defences  (as  statute  of  limitations)  which  could  have  been  pleaded 
to  the  original  complaint.     Pender  v.  Mallett,  121  N.  C,  57. 

Amendments  not  allowed. — Amendments  are  not  allowed  when  the 
effect  is  to  deprive  the  other  party  of  defences  which  would  be  avail- 
able against  a  new  action.    Christmas  v.  Mitchell,  38  N.  C,  535;  Cog- 
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dell  v.  Exum,  69  N.  C,  464;  Henderson  v.  Graham,  84  N.  G.f  496;  Gill 
V.  Young,  88  N.  C,  56. 

An  amendment  will  not  be  allowed  when  its  effect  would  be  to 
evade  or  defeat  the  provisions  of  a  statute.  Patterson  v.  Wads- 
worth,  94  N.  C.,  538. 

An  amendment  which  introduces  a  cause  of  action  which  arose  af- 
ter the  action  was  begun  cannot  be  permitted.  So,  where  a  sub- 
mission to  arbitration  of  the  matters  in  controversy  in  a  pending  ac- 
tion was  made  by  agreement  in  pais,  the  plaintiff  cannot  amend  his 
complaint  so  as  to  declare  on  the  award  which  has  since  been  filed 
in  his  favor.    Jackson  v.  McLean,  96  N.  C,  474. 

The  complaint  cannot  be  amended  to  allege  a  cause  of  action  ao 
cruing  subsequently  to  the  beginning  of  the  action,  nor  to  make  an 
entirely  different  action.     Powell  v.  Allen,  103  N.  C,  46. 

Rights  of  opposite  party. — When,  by  an  amendment,  the  complaint 
contains  matter  to  which  a  former  answer  was  not  responsive,  or  a 
new  defendant  was  brought  in,  leave  to  file  an  answer  to  meet  the 
change  cannot  be  refused.  Gill  v.  Young,  88  N.  C,  56;  Brooks  v. 
Brooks,  90  N.  C,  142. 

A  radical  amendment  entitles  the  other  side  to  a  mistrial.  March 
v.  Verble,  79  N.  C,  19. 

Where  plaintiff  sued  for  the  price  of  "sawed  timber"  and  after- 
wards filed  an  amended  complaint  alleging  that  one  M  sold  to  de- 
fendants a  "lot  of  logs"  and  that  it  was  agreed  between  plaintiff 
and  M  and  the  defendants  that  plaintiff  should  be  paid  a  certain 
sum  from  the  sale  of  one  half  thereof;  Held,  that  the  cause  of  action 
was  changed  by  such  amended  complaint  and  the  defendants  had  a 
right  to  set  up  in  their  answer  thereto  any  and  all  legal  defences, 
including  the  statute  of  limitations,  just  as  if  the  action  had  been 
commenced  at  the  date  of  the  amended  complaint  Sams  v.  Price, 
121  N.  C,  392. 

Amendment  out  of  term. — Quaere,  whether  an  amendment  can  be 
made  out  of  term,  making  an  additional  party  and  directing  sum- 
mons to  issue.     Young  v.  Rollins,  90  N.  C,  134. 

An  amendment  of  a  judgment  made  by  the  judge,  after  the  last 
session  of  the  courts  in  his  room  at  the  hotel,  without  the  consent 
of  the  opposing  counsel,  is  invalid.  Hinton  v.  Life  Ins.  Co.,  116  N. 
C,  22. 

Amendment  of  records  at  chambers. — Our  superior  courts  are 
always  open  for  the  transaction  of  business,  and  the  judges  of  those 
courts  have  a  right  to  hear  and  determine  questions  of  amending 
records  at  chambers,  as  well  as  in  term  time.  Falkner  v.  Hunt,  68 
N.  C,  475. 

Amendment  presumed  regularly  made. — Where  the  record  on  ap- 
peal shows  that  a  complaint  was  amended,  and  it  is  suggested  by 
counsel  in  this  court  that  the  amendment  was  made  without  his 
knowledge,  and  that  no  order  for  it  appears  in  the  record,  it  will  be 
presumed  that  it  was  regularly  allowed  below,  though,  in  case  of 
inadvertence,  the  amendment  could  be  made  here.  Monger  v.  Kelly. 
115  N.  C,  294. 

Before  the  clerk. — Under  this  section,  the  clerk  has  the  same 
power  of  amendment  in  cases  before  him.  Maxwell  v.  Blair,  95  N. 
C,  317:  Cushing  v.  Styron,  104  N.  C,  338. 

Note. — Upon  death  of  a  party  to  an  action  in  the  superior  court, 
the  clerk  may  in  vacation  make  those  succeeding  to  rights  of  de- 
cedent parties.     Sec.  188,  ante. 

302 


AMENDMENTS  DISCRETIONARY.  §273 

Amendment  on  affidavit. — Where  an  amendment  was  allowed 
which  could  only  be  done  upon  affidavit,  and  the  record  is  silent  as 
to  whether  an  affidavit  was  filed  or  not,  the  affidavit  is  presumed  to 
have  been  filed,  upon  the  ground  that  that  which  is  not  shown  to 
be  wrong  is  presumed  to  be  right.  Patterson  v.  Wadsworth,  94  N. 
C,  538. 

Limitations  run  till  amendment. — Where  the  plaintiff  brought  an 
action  for  slander  more  than  six  months  after  the  cause  accrued,  and 
then  afterwards  amended  his  complaint  so  as  to  include  words 
spoken  within  six  months  before  the  beginning  of  the  action,  but 
more  than  eighteen  before  the  filing  of  the  amended  complaint,  and 
the  defendant  pleaded  the  statute  of  limitations:  Held,  (1)  the  plain- 
tiff was  barred;  (2)  the  amended  complaint  set  up  a  new  cause  of 
action,  and  this  was  also  barred.  Hester  v.  Mullen,  107  N.  C,  724; 
Gill  v.  Young,  88  N.  C,  58;  Sams  v.  Price.  121  N.  C,  392. 

Amendment  of  pleading  merely  correcting  name  of  a  party,  unlike 
adding  a  new  cause  of  action,  is  not  affected  by  the  statute  of  limita- 
tions.   Bray  v.  Greekmore,  109  N.  C,  49. 


!  Conditional  amendment;  terms  broken.— Where  leave  is  given  a 

defendant  to  file  an  amended  answer,  provided  no  matter  be  set  up 
therein  which  will  affect  orders  previously  made  in  the  cause,  such 
amended  answer  will  be  stricken  out  if  it  be  not  compatible  with  the 
terms  upon  which  leave  was  granted.  The  motion  to  strike  out  the 
answer  was  made  in  apt  time  under  the  facts  in  this  case.  Crump  v. 
Thomas,  89  N.  C,  241;  Hinton  v.  Ins.  Co.,  116  N.  C.,  22. 

An  order  extending  defendant's  time  for  filing  answer  and  provid- 
ing that,  unless  he  should  file  it  within  the  time  limited,  and  pay 
the  costs  of  the  action  up  to  the  time  when  the  order  was  made,  judg- 
ment should  be  entered  for  the  plaintiff  at  the  said  term,  was  not 
sach  a  judgment  as  could  not  be  set  aside  by  another  judge  at  the 
next  term,  nor  was  it  made  conclusive  upon  the  parties  by  the  de- 
fendant's consent  to  the  entry  of  such  order.  Woodcock  v.  Merri- 
mon.  122  N.  C,  731. 

Amendment  during  trial. — When  the  court  can  perceive  that  the 
opposing  party  has  not  been  misled  by  a  defect  in  the  pleading,  an 
amendment  should  be  allowed  on  the  trial.  Garrett  v.  Trotter,  65 
N.  C,  430. 

An  endorsement  in  blank  of  negotiable  paper  should  be  filled  by 
order  of  the  court  before  judgment;  if  not  done,  it  may  be  done  after- 
wards by  the  court  under  this  section.     Lilly  v.  Baker,  88  N.  C,  151. 

It  is  within  the  discretion  of  the  trial  judge  to  permit  an  amend- 
ment of  the  pleadings  on  the  trial  when  such  amendment  does  not 
change  the  character  of  the  action.  Allen  v.  McLendon,  113  N.  C, 
322. 

Where  the  effect  of  an  amendment  to  a  complaint,  asked  for  on  the 
trial  of  an  action,  is  neither  to  assert  a  cause  of  action  wholly  dif- 
ferent from  that  set  out  in  the  original  complaint,  nor  to  change  the 
subject-matter  of  the  action,  it  is  not  improper  to  allow  it  to  be  made, 
even  after  the  plaintiff's  evidence  has  been  introduced.  King  v. 
Dudley,  113  N.  C,  167. 

Where,  in  the  course  of  a  trial  of  an  action  for  the  recovery  of 
specific  personal  property,  it  developed  that,  at  the  commencement 
of  the  action,  the  defendant  was  not  in  possession  of  the  property, 
having  sold  It  immediately  after  plaintiff's  demand,  It  was  proper 
to  permit  the  plaintiff  to  amend  his  complaint  so  as  to  charge  a  con- 
version of  the  property;  for  In  such  case,  the  scope  of  the  action 
not  being  changed  and  there  being  no  inconsistency  between  the 
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action  as  amended  and  as  originally  begun,  the  defendant  could  not 
be  hurt  by  the  amendment.     Craven  v.  Russell,  118  N.  C,  564. 

Where,  in  the  trial  of  an  action  the  plaintiff  abandons  the  cause 
of  action  set  up  in  the  complaint  and  endeavors  to  recover  upon  an- 
other, upon  objection  by  the  defendant  the  court  should  either  ex- 
clude the  evidence  or  permit  an  amendment  of  complaint  and  an- 
swer and,  if  necessary,  grant  defendant  a  continuance.  Sams  v. 
Price,  119  N.  C,  672. 

After  the  close  of  evidence  on  the  trial  of  an  action  for  the  re- 
covery of  the  balance  due  for  the  purchase  of  land,  the  defendant 
moved  to  dismiss  because  the  complaint  did  not  allege  the  plaintiff's 
ability,  readiness  and  willingness  to  make  the  deed  set  out  in  the 
contract  and  to  tender  the  same.  The  plaintiff  was  then  allowed  to 
amend  his  complaint  so  as  to  contain  those  averments:  Held,  that 
the  allowance  of  the  amendment  was  within  the  discretion  of  the 
court.     Woodbury  v.  Evans,  122  N.  C,  780. 

Amendment  of  judgment. — An  informal  judgment  can  be  amended 
after  the  lapse  of  a  year.  Farmer  v.  Willard,  75  N.  C,  401;  Wall  v. 
Covington,  83  N.  C,  144. 

This  section  does  not  apply  to  the  correction  of  mistakes  and  er- 
rors in  a  judgment  after  lapse  of  a  year  therefrom.  Askew  v.  Cape- 
hart,  79  N.  C,  17. 

Except  upon  an  application  to  rehear,  or  because  of  "mistake,  in- 
advertence, surprise  or  excusable  neglect,'*  as  provided  by  statute, 
the  supreme  court  has  no  power  to  amend  its  regular  judgment, 
regularly  entered,  at  a  preceding  term,  but  it  can  amend  a  judgment 
improperly  entered,  or  enter  one  which  was  not  entered,  or  not 
properly  entered,  at  a  former  term,  when  the  court  intended  and 
ought  to  have  entered  it.     Cook  v.  Moore,  100  N.  C.f  294. 

When,  upon  a  motion  to  correct  a  judgment  which  had  been  car- 
ried, by  appeal,  to  the  supreme  court,  it  appeared  that  such  judgment 
was  not  according  to  the  admitted  rights  of  the  parties,  and  the 
court  below  refused  the  motion  on  the  ground  that  such  judgment 
was  res  judicata:  It  teas  held  that  there  was  error.  Beam  v.  Bridgers, 
111  N.  C,  269. 

Where  the  summons  in  an  action  was  served  upon  W.  A.  F.,  who 
was  named  in  the  summons,  the  fact  that  a  judgment  was  rendered 
against  "W.  H.  F."  does  not  necessarily  vitiate  it  or  render  it  void; 
but  it  may  be  corrected  by  motion  in  the  cause,  under  thiB  section, 
at  any  time,  and  need  not  be  made  within  a  year  after  notice  there- 
of.    Rosenthal  v.  Roberson,  114  N.  C,  594. 

Where,  in  an  action  against  the  makers  of  a  joint  and  several  note, 
the  complaint  alleged  no  difference  in  the  liability  of  the  makers 
except  in  the  prayer  for  judgment,  and  a  judgment  by  default  was 
entered  against  two  of  the  defendants  who  failed  to  appear  and  an- 
swer; Held,  that  it  was  error,  at  a  subsequent  term  and  after  due 
notice,  to  amend  the  judgment,  on  motion  of  the  defendants,  by  in- 
serting after  their  names  the  words  "as  sureties,"  it  not  beini  the 
practice  of  the  courts  to  see  that  evidence  of  suretyship  is  produced 
and  such  fact  inserted  in  the  judgment  in  the  absence  of  the  de- 
fendants and  without  any  averment  or  request  on  their  part.  Bank- 
ing Company  v.  Duke,  121  N.  C,  110. 

A  judgment  may,  upon  motion  in  the  cause,  be  amended  to  speak 
the  truth  even  after  appeal  and  affirmation  in  the  supreme  court. 
Murray  v.  Southerland,  125  N.  C;  Beam  v.  Bridgers,  111  N.  C,  269: 
Brooks  v.  Stephens,  100  N.  C,  297. 

Amendment  after  judgment. — The  judge  has  power  to  amend  after 
judgment.     Penny  v.  Smith,  61  N.  C,  35. 
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The  judge's  discretion  to  amend  after  judgment  cannot  be  re- 
Tiewed.  Lippard  v.  Roseman,  72  N.  C,  427;  Dobaon  v.  Chambers, 
78  N.  C.,  334. 

When  one  creditor  obtains  a  judgment  and  begins  supplemental 
proceedings,  it  is  error  to  amend  the  proceedings  so  as  to  allow  other 
creditors  to  make  themselves  parties,  except  by  consent.  Rlghton 
t.  Pruden,  73  N.  C,  61. 

After  verdict,  a  plaintiff  who  failed  to  allege  an  assignment  to  him 
of  the  notes  sued  on  (the  defendant  in  his  answer  alleging  it)  would 
be  allowed  to  amend  by  setting  up  the  assignment.  Pearce  v.  Ma- 
son. 78  N.  C.,  37. 

Where  the  trial  judge  allowed  an  amendment  after  verdict,  but 
stated  to  opposing  counsel  that  if  they  would  show  by  affidavit  that 
the  defendant  had  any  evidence  to  offer  to  the  complaint  as 
amended,  which  had  not  been  already  offered,  that  he  would  either 
refuse  to  allow  the  amendment,  or  would  set  aside  the  verdict,  it 
cured  any  possible  error.  It  is  intimated  that  allowing  amendments 
after,  as  well  as  before  verdict,  is  discretionary  with  the  trial  judge. 
Morgan  v.  Smith,  95  N.  C,  396. 

Under  the  provisions  of  The  Code,  the  courts  have  the  power,  both 
before  and  after  judgment,  to  allow  amendments  to  the  pleadings, 
when  they  do  not  substantially  change  the  cause  of  action  or  de- 
fence. Knott  v.  Taylor,  96  N.  C,  553:  Robeson  v.  Hodges,  105  N. 
C,  49. 

Though  additional  parties  plaintiff  can  be  made  after  judgment, 
it  will  be  refused  when  the  new  parties  are  not  entitled  to  any  relief. 
Bird  v.  Gilliam,  125  N.  C. 

The  trial  court  may,  in  its  discretion,  after  judgment,  allow 
amendment  of  the  pleadings,  so  as  to  make  them  conform  to  the 
tacts  proven.     Waters  v.  Waters,  125  N.  C. 

Certainty  of  pleading  not  relaxed. — The  certainty  of  pleading  is 
not  relaxed  by  allowing  amendment  so  as  to  conform  the  pleading 
to  the  facts  as  proven.  The  judgment  must  conform  to  the  plead- 
ing* as  well  as  to  the  facts.     Haughton  v   Newberry,  69  N.  C.  456. 

When  a  petititon  to  sell  land  describes  a  certain  tract  which  was 
sold,  and  afterward  it  was  attempted  to  be  shown  that  another  tract 
was  intended  to  have  been  embraced  in  the  petition,  and  was  ac- 
tually sold  under  the  order  of  sale,  and  an  order  was  asked  to  amend 
the  proceedings  in  accordance  with  the  said  claim,  the  court  had 
no  power  to  make  such  amendment.  Stafford  v.  Harris,  72  N.  C, 
198. 

Amendment  of  execution. — The  superior  court  has  no  power  to 
amend  an  execution,  so  as  to  divest  the  right  of  an  innocent  pur- 
chaser at  sheriff's  sale  thereunder.  Williams  v.  Sharpe,  70  N.  C, 
582. 

Amendment  of  the  record;  findings  of  fact. — On  a  motion  to  amend 
the  records  of  a  court,  the  facts  found  by  the  judge  are  conclusive 
in  an  appeal  to  the  supreme  court.  Upon  such  motion  strict  proof 
will  be  required,  especially  when  the  rights  of  minors  are  involved. 
Mnrrill  v.  Humphrey,  76  N.  C,  414:  State  v.  Warren,  96  N.  C,  674. 

A  court  can  always  amend  its  records  so  as  to  make  them  speak 
the  truth.  Perry  v.  Adams,  83  N.  C,  266;  State  v.  Swepson,  83  N. 
C,  584;  State  v.  Pool,  106  N.  C,  698:  State  v.  Gillikin,  114  N.  C, 
832;  even  by  inserting  omitted  matter.  Bank  v.  Mc Arthur,  82  N. 
C,  107. 

It  is  the  duty  of  every  court  to  amend  its  records,  if  erroneous,  to 
make  them  speak  the  truth,  regardless  of  the  consequences  to  par- 
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ties,  to  third  persons  and  of  the  lapse  of  time.  Walton  v.  Pearson, 
85  N.  C.f  34. 

Scmhle,  an  absolute  order  to  amend  the  record  has  the  legal  effect 
of  an  actual  amendment.    Ibid. 

If  a  judge  mistakes  his  powers  or  otherwise  errs  in  amending  the 
record  of  a  case,  the  only  remedy  is  by  appeal.  Another  judge  of 
the  superior  court,  and  in  another  cause,  certainly  cannot  reverse  an 
order  to  amend  the  record  of  a  case.    Ibid. 

The  power  of  a  court  to  amend  its  records  at  a  subsequent  term 
is  essential,  and  such  amendment  should  not  be  made  by  simply 
noting  the  order  to  amend,  but  it  should  be  actually  made  by  correct- 
ing the  minutes  of  the  former  term.  McDowell  v.  McDowell,  92  li 
C,  227. 

A  judge  has  the  power  to  amend  a  record,  so  as  to  make  it  speak 
the  truth,  at  any  time;  and,  by  consent  of  parties,  he  may  hear  the 
evidence  for  that  purpose,  and  make  the  order  of  amendment  in  a 
county  other  than  that  where  the  record  is.     Brooks  v.  Stephens, 

100  N.  C,  297. 

The  court  will  not  allow  amendments  to  be  made  in  its  records, 
particularly  after  a  long  lapse  of  time,  unless  the  proofs  offered  in 
support  thereof  are  strong  and  convincing.    Walton  v.  McKesson, 

101  N.  C,  428. 

The  court  has  the  power  to  amend  a  record  so  as  to  make  it  speak 
the  truth  even  after  a  motion  in  arrest  of  judgment,  even  If  such 
alteration  removes  the  grounds  for  the  motion.  State  v.  Bordeaux, 
93  N.  C,  560;  Wynne  v.  Small,  102  N.  C.f  133. 

After  final  judgment  disposing  of  the  rights  of  the  parties,  it  is 
too  late  to  introduce  a  new  cause  of  action  into  the  controversy. 
Brendle  v.  Herren,  97  N.  C,  257. 

Though  a  judge  has  the  right  to  amend  the  record  in  the  court 
below  so  as  to  make  it  speak  the  truth,  he  has  no  power  to  make 
any  amendment  that  would  affect  the  records  of  the  supreme  court; 
an  appeal  from  a  judgment  in  an  action  against  an  administrator, 
begun  before  18C9,  having  resulted  in  a  judgment  absolute  in  tali 
court,  conclusively  fixes  him  with  assets.  Wilson  v.  Pearson,  102 
N.  C,  290. 

The  court  below  having  control  of  its  record  to  pass  upon  and 
make  it  speak  the  truth,  the  supreme  court  will  not  review  the  re- 
fusal by  the  lower  court  of  an  application  for  the  correction  of  its 
record  as  to  the  circumstances  under  which  an  entry  was  made 
thereon.    Woodworking  Co.  v.  South  wick,  119  N.  C,  611. 

Where  the  record  in  the  trial  of  an  action  on  an  appearance  bond 
did  not  show  that  a  judgment  nisi  had  been  entered  against  the 
principal  in  the  superior  court,  it  was  not  error  for  the  court,  on  as- 
certaining that  such  judgment  had  been  taken  to  require  the  record 
to  be  amended  so  as  to  show  that  fact.  State  v.  Jenkins,  121  N.  C, 
638. 

An  entry  on  the  superior  court  docket  of  "20  days"  is  meaningless 
in  itself,  but,  if  it  was  an  entry  which  the  court  was  authorized  to 
make,  the  judge  could  at  a  subsequent  term  draw  it  out  at  a  greater 
length  so  as  to  make  the  record  speak  the  truth.  Pipkin  v.  Mc- 
Artin,  122  N.  C,  194. 

Amending  return  of  sheriff. — Where  a  sheriff's  return  on  an  exe- 
cution recited  payment  of  money  realized  thereon  in  satisfaction  of 
a  judgment,  and  it  appeared  from  a  subsequent  -affidavit  of  the 
sheriff  that  the  return  was  incorrect,  and  that  he  retained  the  money 
to  await  the  orders  of  the  court;  such  return  will,  on  motion  of  an 
interested  party,  be  stricken  from  the  record.     Dysart  v.  Brandreth, 
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118  N.  C.,  968;  Williams  v.  Weaver,  101  N.  C,  1;  and  may  sign  un- 
signed return.     Luttrell  v.  Martin,  111  N.  C,  593. 

After  amendment,  too  late  to  object. — Though  no  sufficient  cause 
of  action  was  set  forth  against  defendant  in  the  original  complaint, 
the  general  purpose  of  the  action  appearing,  he  cannot  be  heard  to 
complain  after  amendment  without  objection  by  him.  Wilson  v. 
Pearson,  102  N.  C,  290. 

Amendment  must  be  by  the  same  court. — An  amendment  of  a  judg- 
ment or  order  can  only  be  made  in  the  court  where  it  was  rendered. 
Adams  v.  Reeves,  76  N.  C,  412:  Morton  v.  Rippy,  84  N.  C,  611;  Mc- 
Kee  v.  Angel,  90  N.  C,  60. 

Pending  appeal  to  supreme  court. — When  an  appeal  is  taken  from 
the  superior  court  to  the  supreme  court,  the  whole  case  is  taken  up; 
so  that  a  proceeding  for  a  new  trial  on  account  of  newly  discovered 
evidence  cannot  be  instituted  in  the  superior  court  pending  such 
appeal.    Bledsoe  v.  Nixon,  69  N.  C,  81. 

But  the  record  may  be  amended  by  court  below  to  make  it  speak 
the  truth,  pending  such  appeal.     Murray  v.  Southland,  125  N.  C. 

In  appeals  from  probate  court. — In  cases  of  appeal  from  the  pro- 
bate court  to  the  superior  court,  the  judge  has  the  same  right  to 
allow  amendments  as  if  the  case  had  begun  in  his  court.  Sudderth 
▼.  McCombs,  67  N.  O.,  353;  Ledbetter  v.  Pinner,  120  N.  C,  455;  Lictie 
t.  Chappell,  111  N.  C,  347;  "Faison  v.  Williams,  121  N.  C,  152. 

Where  a  complaint  in  an  action  begun  before  the  clerk,  as  probate 
court,  states  matters  properly  triable  in  that  court,  an  amendment 
cannot  be  allowed  in  the  superior  court  engrafting  matters  of  which 
the  latter  court  alone  has  jurisdiction.  Robeson  v.  Hodges,  105  N. 
C,  49. 

Where,  however,  an  action  properly  cognizable  in  the  superior 
court  gets  there  by  appeal,  having  been  improperly  brought  before 
the  clerk,  the  court  will  amend  the  summons  and  proceedings  and 
treat  the  case  as  if  originally  brought  in  the  superior  court.  Capps 
T.Capps,  85  N.  C,  408;  Finch  v.  Baskerville,  85  N.  C,  205;  McLean  v. 
Breece,  113  N.  C,  390;  Elliott  v.  Tyson,  117  N.  C,  116.  See  Sec.  255, 
ante. 

Persons  who  have  not  been  made  parties  to  a  proceeding  for  the 
Bale  of  an  intestate's  land  for  assets,  and  have  not  moved  to  be  al- 
lowed to  become  parties  or  to  file  answers,  will  not  be  allowed,  on 
the  hearing  of  a  motion  to  confirm  the  sale,  to  interpose  their  ob- 
jections.   Marcom  v.  Wyatt,  117  N.  C,  129. 

Before  Justice  of  the  peace. — A  justice  of  the  peace  has  power  to 
amend  any  warrant,  process,  pleading  or  proceeding  in  any  action 
pending  before  him,  either  civil  or  criminal,  either  in  form  or  sub- 
stance, therefore,  where,  in  an  action  of  claim  and  delivery  of  per- 
sona] property,  the  allegation  as  to  the  value  was  omitted  in  the 
summons,  the  justice  of  the  peace  properly  allowed  a  motion  to 
amend  by  filling  in  the  blank  left  for  such  allegation.  Cox  v. 
Grisham,  113  N.  C,  279;  McPhail  v.  Johnson,  115  N.  C,  298. 

In  appeals  from  a  justice. — The  superior  court  has  power  to  amend 
a  warrant  issued  against  a  person  by  a  justice  of  the  peace  for  failure 
to  work  the  public  road  by  inserting  "the  state"  as  plaintiff,  in- 
stead of  the  overseer.  State  v.  Cauble,  70  N.  C,  62;  Bullard  v.  John- 
ston, 65  N.  C,  436. 

In  an  appeal  from  a  justice's  judgment,  it  is  in  the  discretion 
of  the  judge  presiding  to  allow  amendment  of  any  plea  before  the 
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justice,  or  the  substitution  of  new  ones,  upon  such  terms  as  may  he 
just.     Hinton  v.  Deans,  75  N.  C.,  18;  Beville  v.  Cox,  109  N.  C,  265. 

The  defendant  on  an  appeal  may  be  allowed,  in  the  superior  court, 
to  file  a  plea  which  he  had  been  refused  permission  to  do  before  the 
justice.  Lane  v.  Morton,  78  N.  C,  7;  Moore  v.  Garner,  109  N.  C, 
157. 

Or  to  amend  his  answer  to  make  it  what  he  intended  it  to  be  be- 
fore the  justice  of  the  peace.     Heyer  v.  Beatty,  76  N.  C,  28. 

If  a  written  answer,  filed  in  the  court  of  a  justice  of  the  peace,  is 
lost,  the  judge  of  the  superior  court  can  allow  the  pleadings  to  be  per- 
fected in  his  court.     Faison  v.  Johnson,  78  N.  C,  78. 

The  admission  or  rejection  of  an  answer  offered  in  the  superior 
court  after  an  appeal  from  a  justice's  judgment  is  discretionary  with 
the  judge.  Johnson  v.  Rowland,  80  N.  C,  1;  Thomas  v.  Simpson, 
80  N.  C,  4. 

The  superior  court,  on  sufficient  proof,  can  amend  the  record  of 
an  appeal  from  a  justice,  so  as  to  make  it  speak  the  truth.  Bank  v. 
McArthur,  82  N.  C,  107. 

An  amendment  of  summons  in  the  superior  court,  that  would, 
if  made  in  the  justice's  court,  have  given  the  justice  jurisdiction, 
should  be  refused.    Allen  v.  Jackson,  86  N.  C,  321. 

When,  however,  it  is  made  to  appear  that  a  justice  of  the  peace 
would  have  had  jurisdiction  if  the  summons  had  contained  the 
proper  allegation,  but  it  was  omitted  by  mistake  or  inadvertence, 
the  court  may,  pending  the  action,  permit  the  necessary  amend- 
ment. Leathers  v.  Morris,  101  N.  C,  184;  McPhail  v.  Johnson,  115 
N.  C,  298. 

Upon  motion  of  the  plaintiff  in  an  action,  after  trial  has  been  en- 
tered into,  the  judge  is  impowered,  under  Code,  Sec.  908,  to  allow 
amendment  of  defective  summons.  McBride  v.  Welborn,  119  N.  C. 
508. 

flee  Code,  Sec.  908. 

Amendment  of  justice's  judgment  after  docketing. — Where  an  ad- 
mittedly clerical  error  was  committed  in  docketing  a  justice's  judg- 
ment in  the  superior  court  by  transposing  the  initials  of  the  plain- 
tiff's name  from  "R.  M.  P."  to  "M.  R.  P.,"  such  error  may  be  corrected 
on  a  motion  to  revive  the  judgment  (whether  the  error  was  commit- 
ted by  the  justice  in  rendering  or  the  clerk  in  docketing  the  judg- 
ment) where  there  is  no  dispute  as  to  the  Identity  of  the  moving  par- 
ties as  the  owner  of  the  judgment.  Patterson  v.  Walton,  119  N.  C, 
500. 

In  the  supreme  court. — Amendment  will  not  be  allowed  in  the  su- 
preme court  which  would  make  a  case  substantially  different  from 
that  tried  below.  Whitehead  v.  Spivey,  103  N.  C,  66;  Howard  v. 
Ins.  Co.,  125  N.  C. 

An  amendment  will  not  be  allowed  in  the  supreme  court  which  in- 
volves a  disputed  question  of  fact  and  would  raise  a  matter  of  law 
entirely  foreign  to  the  case  presented  by  the  appeal.  Howard  v. 
Ins.  Co.,  125  N.  C. 

Sec.  274:.    Relief  in  ease  of  mistake,  surprise  or  excusable 
neglect.    C.  C.  P.,  *.  133. 

The  judge  may  likewise,  in  his  discretion,  and  upon  such 
terms  as  may  be  just,  allow  an  answer  or  reply  to  be  made, 
or  other  act  to  be  done,  after  the  time  limited,  or  by  an  order 
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to  enlarge  such  time ;  and  may  also,  in  his  discretion,  and 
upon  such  terms  as  may  be  just,  at  any  time  within  one 
year  after  notice  thereof,  relieve  a  party  from  a  judgment, 
order,  [verdict]  or  other  proceeding  taken  against  him 
through  his  mistake,  inadvertence,  surprise  or  excusable 
neglect,  and  may  supply  an  omission  in  any  proceeding ; 
and  whenever  any  proceeding  taken  by  a  party  fails  to  con- 
form in  any  respect  to  this  Code,  the  judge  may,  in  like 
manner  and  upon  like  terms,  permit  an  amendment  of  such 
proceeding,  so  as  to  make  it  conformable  thereto. 

Note. — The  word  "verdict"  in  seventh  line  of  this  section  was  in- 
■erted  by  Ch.  81.  Laws  1893. 

Extension  of  time  to  file  pleadings  discretionary. — The  enlarge- 
ment of  time  to  file  pleadings,  and  the  granting  or  refusing  leave  to 
do  any  act  out  of  its  proper  time,  is  a  matter  purely  in  the  discretion 
of  the  court  below,  and  cannot  be  reviewed  on  appeal.  Austin  v. 
Clarke,  70  N.  C,  458;  Gilchrist  v.  Kitchen,  86  N.  C,  20;  Gwinn  v.  Par- 
ker, 119  N.  C,  19;  Woodcock  v.  Merrimon,  122  N.  C,  731. 

It  is  discretionary  with  the  court  to  allow  a  pleading  to  be  filed 
after  the  period  within  which  it  should  have  been  filed,  and  to 
attach  conditions  or  limitations  to  the  matters  which  may  be  set  up 
in  such  pleading.  Mallard  v.  Patterson,  108  N.  C,  255;  Bailey  v. 
Comrs.,  120  N.  C,  388. 

It  is  within  the  discretion  of  the  presiding  judge  to  permit  a  plain- 
tiff to  file  a  reply,  though  by  reason  of  leches  he  may  not  be  entitled 
to  do  so.  McMillan  v.  Baxley,  112  N.  C,  578.  See  Sec.  283  and  cases 
dted. 

The  refusal  to  allow  an  extension  of  time  to  file  a  complaint  is 
within  the  discretion  of  the  trial  judge,  and  his  order  dismissing  the 
action  for  failure  to  file  complaint  within  the  time  prescribed  by 
law,  will  not  be  disturbed  on  appeal.  Armour  Packing  Co.  v.  Will- 
iams, 112  N.  C,  408. 

Where  an  order  was  made  on  the  motion  of  one  party  allowing 
both  parties  additional  time  in  which  to  file  pleadings,  and  no  ex- 
ception was  made  by  the  other  party,  the  order  is  binding  on  both. 
Mecke  v.  Mineral  Company,  122  N.  C,  790. 

Extension  of  time  not  encouraged. — While  the  courts  have  the  dis- 
cretion, they  should  not  encourage  the  practice  of  permitting  plead- 
ings to  be  filed  at  periods  subsequent  to  the  term,  when  in  the  regu- 
lar course  of  the  action  they  should  have  been  filed,  as  it  is  calcu- 
lated to  produce  delay,  confusion  and  dissatisfaction.  Dempsy  v. 
Rhodes,  93  N.  C,  120;  Griffin  v.  Light  Co.,  Ill  N.  C,  434. 

Amendment  of  pleadings  discretionary. — A  defect  in  a  complaint 
is  not  cured  by  a  verdict,  if  such  defect  is  the  total  omission  of  an 
important  allegation,  but  an  amendment  could  be  allowed  after  ver- 
dict   Pearce  v.  Mason,  78  N.  C,  37. 

The  judge  has  a  discretionary  power  to  allow  or  refuse  amend- 
ments to  pleadings.     Henry  v.  Cannon,  86  N.  C,  24. 

♦See  Sees.  269,  270,  272  and  273,  ante,  and  cases  cited. 
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Setting  aside  judgment  discretionary. — A  motion  to  vacate  a  judg- 
ment and  be  allowed  to  plead  on  account  of  excusable  neglect,  under 
this  section,  is  addressed  to  the  discretion  of  the  presiding  judge, 
whose  decision  is  not  subject  to  review.  Simonton  v.  Lanier,  71  N. 
C  498;  Brown  v.  Hale,  93  N.  C,  188;  Stith  v.  Jones.  119  N.  C.,  428. 

The  action  of  the  judge  of  the  superior  court,  upon  such  an  ap- 
plication, is  not  reviewable,  unless  it  appears  that  he  has  abused 
his  legal  discretion,  which  he  does  not  do  by  refusing  to  set  aside 
a  judgment,  when  the  application  does  not  disclose  any  meritorious 
defence  to  the  action.     Bank  v.  Poote,  77  N.  C,  131. 

Where  a  motion  to  vacate  a  judgment  under  this  section  is  de- 
nied in  the  exercise  of  the  discretion  of  the  court,  the  supreme  court 
will  not  review  the  judgment.    Albertson  v.  Terry,  108  N.  C,  75. 

Where  the  facts  urged  in  the  support  of  a  motion  to  vacate  a  judg- 
ment, in  some  respects  shows  surprise  or  excusable  neglect,  the 
court  below  may,  in  its  discretion,  allow  or  deny  the  motion,  and  the 
exercise  of  this  discretion  is  not  reviewable.  Slkes  v.  Weatherly, 
110  N.  C,  131;  Nicholson  v.  Cox,  83  N.  C,  48. 

When  reviewable. — The  refusal  of  a  motion  to  set  aside  judgment 
on  the  ground  of  surprise  or  excusable  neglect  is  matter  of  discretion 
with  the  judge  below  and  cannot  be  reviewed  on  appeal  unless  it 
should  appear  that  such  discretion  was  abused.  Cowles  v.  Cowles, 
121  N.  C,  272. 

A  failure  to  exercise  sound  legal  discretion  from  a  mistake  of  law 
or  other  cause  is  equally  reviewable,  and  will  require  the  cause  to  be 
remanded,  in  order  that  the  application  may  be  reheard  and  deter- 
mined in  the  legal  discretion  of  the'  court.  Marsh  v.  Griffin,  123  N. 
C,  661. 

Practice  in  motions  to  set  aside  judgments  for  excusable  neglect 
summarized. — Norton  v.  McLaurin,  125  N.  C,  and  cases  there  cited, 
i.  p.,  (1)  findings  of  fact  by  the  judge  are  final.  Weil  v.  Woodard, 
104  N.  C.  94;  Albertson  v.  Terry,  108  N.  C,  75;  Slkes  v.  Weatherly, 
110  N.  C,  131;  unless  upon  an  exception  that  there  was  no  evidence. 
Marion  v.  Tilley,  119  N.  C,  473;  or  failure  to  find  the  material  facts. 
Smith  v.  Hahn,  80  N.  C,  241;  (2)  upon  the  facts  found  the  judge 
finds  as  a  conclusion  of  law  whether  there  has  been  or  not  excusa- 
ble neglect  and  from  such  conclusion  either  side  may  appeal.  Win- 
borne  v.  Johnson,  95  N.  C,  46;  Weil  v.  Woodard,  sitprn:  (3)  if  he  finds 
correctly  that  the  negligence  was  inexcusable,  that  denies  the  mo- 
tion; (4)  if  he  finds  correctly  that  the  negligence  was  excusable, 
then  whether  he  will  set  aside  that  judgment  or  refuse  to  do  so  is 
in  his  irreviewable  discretion.  Manning  v.  R.  R.,  122  N.  C,  824; 
Stith  v.  Jones,  119  N.  C,  428;  Sikes  v.  Weatherly,  supra;  Winborne 
v.  Johnson,  supra;  unless  in  case  of  gross  abuBe  of  discretion. 
Wyche  v.  Rose,  119  N.  C,  174;  but  the  discretion  to  set  aside  is  not 
given  by  the  statute  unless  there  has  been  excusable  neglect.  See, 
also,  cases  cited,  Williams  v.  R.  R.,  110  N.  C,  at  p.  474. 

Facts  should  be  found. — In  passing  upon  a  motion  to  set  aside  a 
judgment  for  excusable  neglect,  under  this  section,  while  the  mo- 
tion rests  in  the  discretion  of  the  court,  that  discretion  is  to  be 
exercised  in  a  legal  and  reasonable  manner,  and  all  material  facts 
should  be  found  upon  which  his  action  is  based.  That  discretionary 
power  only  exists  when  excusable  neglect  has  been  shown.  Marsh 
v.  Griffin,  123  N.  C,  660. 

The  court  may  be  requested  to  find  the  facts. — A  party  making  a 
motion  to  vacate  a  judgment  because  of  mistake,  surprise  or  inadver- 
tence has  the  right  to  request  the  court  to  specify  the  ground  of  its 
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decision,  and  a  refusal  to  grant  such  request  will  be  error.    Albert- 
son  v.  Terry,  108  N.  C,  75. 

Findings  of  fact. — The  court  cannot  review  the  facts  as  found  by  the 
court  below  in  an  application  for  relief  under  this  section,  but  the 
facts  should  be  found  by  the  judge,  in  order  that  the  supreme  court 
may  review  his  application  of  the  law  to  them.  Clegg  v.  Soapstone 
Co.,  66  N.  C.,  391;  Powell  v.  Weith,  66  N.  C,  423;  Jones  v.  Swepson, 
79  N.  C,  510;  Flnlayson  v.  Accident  Co.,  109  N.  C,  196. 

What  is  mistake,  inadvertence,  surprise  or  excusable  neglect  is  a 
question  of  law,  and  if  the  judge  below  errs  in  his  ruling  in  regard 
thereto,  the  supreme  court  will  correct  his  decision.  He  is,  however, 
the  sole  finder  of  the  facts  upon  which  an  application  for  relief  un- 
der this  section  rests.     Powell  v.  Welth,  68  N.  C,  342. 

The  finding  of  the  judge  upon  the  facts  on  which  the  application  is 
based  is  final.  Johnson  v.  Duckworth,  72  N.  C,  244 ;  Branch  v.  Wal- 
ker, 92  N.  C,  87;  Taylor  v.  Pope,  106  N.  C,  267. 

In  an  application  to  set  aside  a  judgment  under  this  section,  the 
facts  must  be  found,  so  that  the  court  may  review  the  ruling  of  the 
judge  whether  the  judgment  was  taken  by  "mistake,  inadvertence, 
surprise  or  excusable  neglect"  Oldham  v.  Sneed,  80  N.  C,  15; 
Smith  v.  Hahn,  80  N.  C,  240;  Bryant  v.  Fisher,  85  N.  C,  69. 

The  finding  as  a  fact  "that  the  defendant  did  not  fail  to  employ 
counsel  in  consequence  of  any  fraud  of  plaintiff,"  is  defective,  as  it 
constitutes  a  conclusion  of  law,  and  not  a  finding  of  fact.  Smith  v. 
Hahn,  80  N.  C,  240. 

Where,  in  setting  aside  a  judgment  for  excusable  negligence,  the 
judge  does  not  state  the  ground  on  which  he  founded  his  order,  his 
action  will  be  upheld,  if,  in  any  aspect  of  the  case,  it  would  be  proper. 
The  supreme  court  can  review  on  appeal  what  is  mistake,  surprise  or 
excusable  neglect,  under  Sec.  274  of  The  Code,  but  it  cannot  re- 
view the  discretion  exercised  by  a  judge  of  the  superior  court  under 
that  section.  Foley  v.  Blank,  92  N.  C,  476;  Albertson  v.  Terry,  108 
N.  C,  75. 

Upon  an  application  to  set  aside  a  judgment  for  mistake,  inadver- 
tence, surprise  or  excusable  neglect,  the  court  should  specifically 
find  the  essential  facts.    Winborne  v.  Johnson,  95  N.  C,  46. 

Where  the  court  has  ascertained  the  facts  and  exercised  the  dis- 
cretion conferred  by  this  section  by  granting  or  refusing  the  relief 
sought,  the  supreme  court  will  not  review  its  action.     Ibid. 

Upon  an  application  to  relieve  a  party  from  a  judgment,  because 
of  mistake,  surprise  or  excusable  neglect,  it  is  the  exclusive  province 
of  the  judge  hearing  the  matter  to  find  the  facts,  and  his  finding  is 
not  reviewable.  When  a  judge  grants  the  relief  in  the  exercise  of 
hi*  diJtartion,  that  conclusion  is  also  not  reviewable;  but,  whether 
the  facts  found  constitute,  in  law,  mistake,  inadvertence,  surprise  or 
excusable  neglect,  may  be  reviewed,  and  if  it  be  determined  that  the 
court  below  erred  therein,  the  judgment  will  be  corrected  and  the 
motion  remanded,  to  the  end  that  the  trial  judge  may  exercise  the 
discretion  conferred  on  him  alone  by  the  statute.  Weil  v.  Woodard, 
104  N.  C,  94. 

Judgments  by  confession,  being  final  judgments,  cannot  be  at- 
tacked for  fraud,  by  motion;  and,  no  substantial  irregularity  being 
shown,  the  supreme  court  will  not,  in  the  proceedings  had  in  this  ac- 
tion, review  the  findings  of  fact  by  the  court  below.  Sharp  v.  Rail- 
road, 106  N.  C,  308. 

Where,  on  the  hearing  of  a  motion  to  set  aside  a  judgment  for  ex- 
cusable neglect,  the  trial  judge  finds  the  facts  by  consent,  such  find- 
ings, when  there  is  any  evidence  such  as  would  be  submitted  to 
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a  jury,  are  conclusive  and  not  reviewable  on  appeal.     Marion  v.  Til- 
ley,  119  N.  C.,  473. 

Judgment  set  aside  within  one  year. — When  a  judgment  was  ren- 
dered against  a  defendant  in  a  justice's  court,  and  on  appeal  affirmed 
in  the  superior  court,  he  making  no  defence,  and  mare  than  a  year 
aftiricards  the  judgment  was  set  aside  for  want  of  notice,  the  judge 
had  no  power  to  make  such  order.     McDaniel  v.  Wat  kins,  76  N.  C, 

399;  Navassa  Co.  v.  Bridgers,  93  N.  C,  439. 

Under  this  section  a  motion  made  after  the  expiration  of  a  year, 
to  set  aside  a  judgment,  cannot  be  allowed.  Mabry  v.  Erwin,  78  N. 
C,  45. 

A  motion,  under  this  section,  to  correct  errors  and  mistakes  in  a 
judgment,  must  be  made  within  one  year  after  rendition  of  such 
judgment.     Askew  v.  Capehart,  79  N.  C,  17. 

Where  the  summons  was  personally  served  on  the  defendant,  he 
must  make  his  motion  to  set  aside  the  judgment,  under  this  section, 
within  a  year  after  its  rendition;  but  if  not,  he  may  make  it  within 
one  year  after  actual  notice  of  the  judgment.  McLean  v.  McLean, 
84  N.  C,  366. 

A  motion,  under  this  section,  must  be  made  within  one  year. 
Young  v.  Greenlee,  86  N.  C,  593;  Roberts  v.  Alman,  106  N.  C,  391; 
Moore  v.  Hinnant,  90  N.  C,  163;  Ruffln  v.  Harrison,  91  N.  C,  398. 

When  judgment  is  based  on  a  verdict. — This  section  is  not  in- 
tended to  embrace  judgments  which  necessarily  follow  verdicts. 
Flowers  v.  Alford,  111  N.  C,  248;  Clemmons  v.  Field,  99  N.  C,  400. 

Before  the  passage  of  the  act  of  1893,  chapter  81,  amending  this 
section  (see  note,  supra),  a  judgment  based  on  a  verdict  Could  not  be 
set  aside  for  excusable  neglect,  etc.  Morrison  v.  McDonald,  113  N. 
C,  327;  Brown  v.  Rinehart,  112  N.  C,  772. 

After  one  year. — For  sufficient  cause  (but  not  under  this  section), 
judgment  can  be  set  aside  after  the  lapse  of  a  year  and  a  day.  Moly- 
neux  v.  Huey,  81  N.  C,  106;  Deaver  v.  Erwin,  42  N.  C,  250;  Stock- 
ton v.  Briggs,  58  N.  C.,.309. 

Want  of  power. — If  a  judge  refuses  to  entertain  a  motion  to  set 
aside  a  judgment  for  any  of  the  causes  mentioned  in  this  section,  on 
the  ground  that  he  has  no  power  to  grant  it,  it  is  error,  and  is  re- 
viewable on  appeal.  Hudgins  v.  White,  65  N.  C,  393;  Winslow  v. 
Alexander,  19  N.  C,  9;  State  v.  Locust,  63  N.  C,  574;  Gilchrist  v. 
Kitchen,  86  N.  C,  20. 

Excusable  neglect. — A  judgment  by  default  against  a  party  who 
has  employed  an  attorney  to  enter  his  pleas,  and  such  attorney  has 
neglected  to  do  so,  is  a  surprise  within  the  meaning  of  this  section; 
and  the  neglect  of  the  party  to  examine  the  docket,  and  see  that  his 
pleas  are  in,  is  an  excusable  neglect.     Griel  v.  Vernon,  65  N.  C,  76. 

It  is  proper  to  set  aside  a  judgment  for  a  want  of  defence  bond 
(the  answer  being  on  file)  rendered,  after  the  defendant  and  his 
counsel  had  left  the  court,  at  a  term  previous.  Deal  v.  Palmer,  68 
N.  C,  215.  But  this  case  has  in  effect  been  often  overruled  since. 
S<c  Sec.  237,  ante. 

The  fact  that  an  order  which,  in  effect,  deprived  the  plaintiff  of  a 
right  of  appeal,  was 'made  in  a  cause  at  midnight,  when  the  plaintiff 
was  absent  and  had  no  reason  to  believe  the  court  was  in  session, 
and  when  his  counsel  was  unable  to  attend  the  trial,  constitutes  "ex- 
cusable neglect,"  and  entitles  him  to  have  such  order  set  aside. 
Long  v.  Cole,  74  N.  C,  267. 

A  decree  confirming  a  sale  for  partition,  will  be  set  aside  for  acci- 
dent, mistake  or  surprise.     Blue  v.  Blue,  79  N.  C,  69. 

When  defendant's  counsel  had  not  been  informed  of  the  nature  of 
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the  defence,  by  reason  of  lllnesB  of  defendant,  and  had  consented  to 
the  judgment,  supposing  it  to  be  understood  by  the  defendant,  who 
had  a  meritorious  defence,  it  constitutes  excusable  neglect,  and  the 
judgment  should  be  set  aside.     Mebane  v.  Mebane,  80  N.  C,  34. 

Where  the  defendant  twice  requested  the  clerk  to  enter  on  the 
docket  the  name  of  his  attorney,  which  he  promised  to  do,  and  the 
attorney  himself  applied  to  the  clerk  to  examine  the  plaintiff's  com- 
plaint, but  was  unable  to  see  it,  and  the  balance  of  the  term  was  ab- 
sent as  a  witness  under  subpoena,  this  was  such  a  case  of  excusable 
neglect  as  entitles  the  defendant  to  have  a  judgment  taken  by  de- 
fault set  aside.    Wynne  v.  Prairie,  86  N.  C,  73: 

Where  the  defendant  employed  counsel,  attended  court,  and  at 
the  instance  of  his  counsel  had  gone  home  to  attend  his  official  du- 
ties, who  assured  him  that  everything  had  been  done  to  protect  him, 
and  the  judgment  was  entered  in  the  absence  of  himself  and  his 
counsel,  and  without  evidence  upon  the  matters  controverted  in  the 
pleadings,  this  presents  a  case  of  excusable  negligence.  Francks  v. 
Sutton,  86  N.  C,  78. 

Where  counsel  enters  an  appearance,  but  fails  to  file  an  answer, 
the  party  litigant,  if  in  no  default  himself,  is  entitled  to  relief  against 
a  judgment  taken  by  default.     Geer  v.  Reams,  88  N.  C,  197. 

Where  an  order  was  made*  by  the  court  that  no  civil  business 
would  be  taken  up  at  that  term  and  counsel  left  court  on  account  of 
Illness  of  his  family,  but,  on  last  day  of  the  term,  judgment  by  de- 
fault was  entered  because  defendant's  demurrer  previously  filed 
was  not  found  in  the  papers,  the  judgment  so  entered  was  properly 
set  aside  on  the  ground  of  excusable  neglect  Pickens  v.  Fox,  90  N. 
C,  369. 

Where  a  judge  made  a  general  order,  giving  parties  time  to  file 
pleadings,  but,  after  leaving  the  court-house  for  the  term,  made  an 
order  that  plaintiffs  desiring  judgments  for  want  of  an  answer  should 
note  on  the  docket  that  answers  must  be  filed,  a  judgment  for  want 
of  an  answer  under  such  circumstances  will  be  set  aside  for  excusa- 
ble neglect.     Branch  v.  Walker,  92  N.  C,  87. 

The  court  refused  to  extend  time  to  file  an  answer,  and  signed 
judgment,  but  stated  if  an  answer  were  filed  before  12  o'clock  night 
of  the  last  day  of  the  term,  the  judgment  would  be  stricken  out. 
The  answer  was  filed  within  that  time,  but  the  judgment  was  not 
stricken  out.  This  was  excusable  neglect.  Quaere,  whether  defend- 
ant has  until  that  time  to  answer.    Warren  v.  Harvey,  92  N.  C,  137. 

When  notice  had  been  issued  to  the  purchasers  at  a  judicial  sale 
to  appear  at  a  term  of  the  court  and  show  cause  why  the  deeds  there- 
tofore made  them  by  the  commissioners  appointed  to  make  the  sale 
should  not  be  set  aside  and  a  re-sale  directed,  appeared  as  notified, 
and  were  informed  by  one  of  the  commissioners,  who  was  also  the 
attorney  of  the  plaintiffs  in  the  action,  that  no  judgment  would  then 
be  asked  against  them,  and  that  he  was  satisfied  the  matter  would 
be  satisfactorily  arranged  before  the  next  term  and  the  other  com- 
missioner assured  them  that  it  was  entirely  unnecessary  for  them 
to  employ  counsel;  that  they  were  ignorant  persons;  that  they  relied 
upon  these  statements  and  took  no  further  steps  to  answer  the  mo- 
tion: and,  at  the  next  term,  without  their  knowledge  or  consent,  a 
decree  was  signed,  but  not  entered  on  the  minutes,  allowing  the  mo- 
tion: Held  to  constitute  such  excusable  neglect  as  would  justify  the 
court  in  setting  aside  the  judgment.     Weil  v.  Woodard,  104  N.  C,  94. 

In  the  progress  of  a  cause,  an  order  was  entered,  upon  motion 
of  defendant,  to  make  another  person  party  defendant,  and  a  summons 
was  issued  and  served  upon  such  person  in  accordance  with  the  or- 
der.   The  person  so  served  did  not,  however,  read  or  hear  read  the 
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summons,  and  was  unaware  of  the  order  making  him  party,  but  sup- 
posed he  was  summoned  as  a  witness,  in  which  capacity  he  attended 
the  trial  and  was  examined.  He  learned,  then,  that  he  had  been 
made  a  party  and  judgment  had  been  rendered  against  him  for  want 
of  an  answer:  Held,  that  the  judge  committed  no  error  in  setting 
aside  the  judgment  upon  the  ground  of  excusable  neglect.  Holden  v. 
Purifoy,  108  N.  O.,  163. 

Husband  and  wife  being  sued  for  the  recovery  of  land,  the  wife  re- 
quested her  husband  to  employ  counsel  to  defend  the  action,  which 
he  promised  to  do,  but  being  an  Ignorant  man,  failed  to  give  the  mat- 
ter attention,  and  judgment  by  default  was  rendered:  Held,  to  be 
excusable  neglect  on  the  part  of  the  wife,  and  the  judgment  against 
her  was  properly  vacated,  although  she  may  not  have  been  a  neces- 
sary party  to  the  action.     Sikes  v  Weatherly,  110  N.  C,  131. 

The  fact  that  a  plaintiff  may,  when  nonsuited,  bring  a  new  action 
within  a  year  does  not  prevent  the  judgment  being  set  aside,  like  any 
other  judgment,  on  the  ground  of  excusable  neglect,  but  to  authorize 
the  court  to  set  aside  such  judgment  excusable  neglect  must  clearly 
appear.     Stith  v.  Jones,  119  N.  C,  428. 

The  discretionary  power  of  the  trial  court  to  set  aside  a  judgment 
duly  rendered  exists  only  where  excusable  neglect  is  shown;  and 
where  a  judgment  setting  aside  the  nonsuit  was  not  based  on  ex- 
cusable neglect,  but  is  stated  to  have  been  on  the  ground  that  the 
nonsuit  was  "improvidently  and  erroneously  adjudged,"  the  action  of 
the  lower  court  in  setting  aside  the  judgment  of  a  nonsuit  will  be  re- 
versed.    Stith  v.  Jones,  119  N.  C,  428. 

When  negiect  of  counsel  will  excuse  client. — Judgment  should  be 
set  aside  where  the  lawyer  represented  both  parties.  Molyneux  v. 
Huey,  81  N.  C,  106;  Moore  v.  Gidney,  75  N.  C,  34. 

Distinction  drawn  between  the  omissions  of  an  attorney  and  the 
personal  inattention  of  a  suitor  in  applications  for  relief  under  this 
section.  Ellington  v.  Wicker,  87  N.  C,  14;  Wynne  v.  Prairie,  86  N. 
C,  73. 

Where  the  negligence  is  that  of  the  attorney  and  not  of  the  party, 
a  motion  to  set  aside  the  judgment  obtained  by  default  should  be 
granted.  English  v.  English,  87  N.  C,  497;  Wiley  v.  Patterson,  94 
N.  C,  564. 

Neglect  on  the  part  of  counsel  in  some  cases  is  not  allowed  to  pre- 
judice a  party;  otherwise  when  the  negligence  is  that  of  the  party 
himself.     Boing  v.  Railroad,  88  N.  C,  62. 

Where  the  defendant,  residing  in  a  county  of  the  state  distant 
from  that  in  which  the  action  was  pending,  retained  an  attorney, 
who  practiced  in  the  courts  where  the  suit  was,  to  represent  him, 
and  furnished  him  with  the  facts  necessary  for  his  answer,  but  the 
attorney  failed  to  make  the  proper  defences,  or  notify  the  defendant 
that  his  presence  was  necessary,  by  reason  of  which  judgment,  for 
want  of  answer,  was  rendered,  and  this  was  not  communicated  to 
the  defendant  for  some  time  afterwards:  Held,  that  the  neglect  was 
that  of  the  attorney,  and  not  of  the  client,  and  the  latter  was  entitled 
to  have  the  judgment  set  aside.     Gwathney  v.  Savage,  101  N.  C,  103. 

Where  a  defendant  employed  counsel  before  the  return  term,  and 
himself  attended  court  at  that  term  for  four  days,  and  was  then  told 
by  his  attorney  that  his  case  should  be  attended  to,  and,  relying  upon 
this,  he  left,  and  judgment  by  default  was  entered  against  him,  this 
was  excusable  neglect.     Taylor  v.  Pope,  106  N.  C,  267. 

When  neglect  of  counsel  wtll  not  excuse  client. — The  failure  of  an 
attorney  to  enter  an  appearance  in  a  case  in  which  he  had  been 
merely  written  to  to  appear  for  the  defendant,  by  reason  of  which  a 
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Judgment  by  default  was  taken  against  the  defendant,  does  not  make 
a  case  for  relief  within  the  provisions  of  this  section.  Burke  v. 
Stokely,  65  N.  C,  569;  Hyman  v.  Capehart,  79  N.  C,  511. 

If  an  attorney  appear  and  judgment  be  entered  against  the  client, 
the  court  will  not  set  it  aside,  though  the  attorney  had  no  warrant, 
if  he  be  solvent  and  able  to  respond  in  damages  for  his  officious- 
ness.  University  v  Lassiter,  83  N.  C,  38;  Chadbourn  v.  Johnston, 
119  N.  C.,  282. 

The  rule  that  a  defendant  in  an  action,  who  employs  an  attorney 
to  appear  and  defend — but  who  fails  to  do  so — is  entitled  to  have  a 
judgment  by  default  set  aside  upon  the  ground  of  excusable  neglect, 
does  not  absolve  the  client  from  all  attention  to  the  cause.  It  is 
still  his  duty  to  furnish  the  information  necessary  for  the  prepara- 
tion of  the  answer  and  for  the  trial.  Whitson  v.  Railroad,  95  N.  C, 
385. 

Where  the  attorney  entered  an  appearance  at  the  return  term, 
but  did  nothing  else  then,  nor  at  the  succeeding  term,  when  judgment 
by  default  was  rendered:  Held,  not  to  be  such  excusable  neglect 
as  entitled  the  defendant  to  relief.    Whitson  v.  R.  R.,  95  N.  C,  385. 

It  is  not  enough  that  parties  to  a  suit  Bhould  engage  counsel  and 
leave  it  entirely  in  his  charge.  They  should,  in  addition  to  this,  give 
to  it  that  amount  of  attention  which  a  man  of  ordinary  prudence 
usually  gives  to  his  important  business.  Sluder  v.  Rollins,  76  N.  C, 
271;  Roberts  v.  Allman,  106  N.  C,  391. 

A  party  will  be  held  excusable  for  relying  upon  the  diligence  of 
counsel,  who  has  been  neglectful,*  only  when  it  appears  that  he  him- 
self has  not  been  neglectful,  but  has  given  all  proper  attention  to 
the  litigation.  Cowles  v.  Cowles,  121  N.  C,  272;  Vick  v.  Baker,  122 
N.  C,  98;  Manning  v.  Railroad,  122  N.  C,  824;  Norton  v.  McLaurin, 
125  N.  C. 

If  a  party  seeks  to  be  excused  for  laches  on  the  ground  of  his  coun- 
sel's neglect,  he  must  show  that  the  counsel  employed  is  one  who 
regularly  practices  in  the  court  where  the  litigation  is  pending  or 
at  least  one  who  is  entitled  to  practice  therein,  and  who  specially 
engaged  to  go  thither  and  attend  to  the  case.  Manning  v.  Railroad, 
122  N.  C,  824. 

If  a  party  employs  counsel  whose  duty  is  not  to  attend  to  the  case 
himself  but  to  merely  select  counsel  who  will  do  so.  the  llrst  named 
counsel  is,  pro,  hue  vice  an  agent  merely,  his  duty  not  being  profes- 
sional, and  his  neglect  is  the  neglect  of  the  party  himself  and  not 
excusable.  Manning  v.  Railroad,  122  N.  C,  824;  Finlayson  v.  Ac- 
cident Co.,  109  N.  C,  196;  Griffin  v.  Nelson,  106  N.  C,  235;  Church- 
ill v.  Ins.  Co.,  92  N.  C,  485;  Boing  v.  R.  R.,  88  N.  C,  62. 

Inexcusable  neglect. — Failure  of  a  party  to  attend  court  because 
he  knew,  personally,  nothing  about  the  action  and  supposed  that  a 
witness  who  had  been  duly  summoned  would  attend,  is  not  "excusa- 
ble neglect"  Waddell  v.  Wood,  64  N.  C,  624;  Cobb  v.  O'Hagan,  81 
N.  C,  293. 

Where  the  excusable  neglect  alleged  as  ground  for  vacating  a  judg- 
ment is  that  the  counsel  has  misinformed  the  party  as  to  the  time  of 
holding  the  court,  whereby  he  failed  to  file  an  answer,  this  is  insuffi- 
cient if  it  appear  the  defendant  did  not  suffer  harm  thereby.  Clegg 
v.  Soapstone  Co.,  67  N.  C,  302. 

The  fact  that  a  defendant  supposed  that  a  summons  which  was 
served  on  him  by  delivery  of  a  copy  to  be  a  paper  in  another  cause 
pending  between  himself  and  the  plaintiff,  and,  for  that  reason,  took 
no  measures  to  defend  the  action,  does  not  constitute  "excusable  neg- 
lect."   White  v.  Snow,  71  N.  C,  232. 

When  a  party  has  counsel  who  knows  that  his  family  are  sick,  so 
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that  he  cannot  attend  at  the  trial  term,  yet  does  not  move  for  a  con- 
tinuance, but  agrees  to  go  into  the  trial  if  allowed  to  read  certain 
letters  in  evidence,  which  he  is  permitted  to  do  by  plaintiff's  counsel, 
he  is  not  entitled  to  have  the  judgment  set  aside  on  the  ground  of 
excusable  neglect,  though  he  might  have  been  had  his  counsel  moved 
a  continuance  for  his  absence  and  his  motion  had  been  denied.  Skin- 
ner  v.  Bryce,  75  N.  C,  287. 

Where  parties  had  knowledge  of  a  suit  against  them,  were  in  town 
during  the  trial  term,  and  did  not  file  any  answer  nor  communicate 
their  defence  to  counsel,  their  neglect  is  not  excusable.  Sluder  v. 
Rollins,  76  N.  C,  271. 

Where  a  case  was  set  for  trial  on  a  particular  day,  during  a  regu- 
lar term  of  the  superior  court,  and  a  party,  after  correspondence  with 
his  counsel,  failed  to  leave  home  in  time  to  reach  the  court  before 
the  time  for  trial,  his  neglect  was  not  excusable,  but  gross.  Brad- 
ford v.  Coit,  77  N.  C,  72. 

Although  no  one  can  be  made  a  party  except  by  his  consent,  or  on 
proper  notice,  yet,  if,  after  an  order  making  one  a  party  without  no- 
tice he  appear  and  obtain  time  to  file  pleadings,  he  thereby  waives 
the  irregularity,  and  cannot  have  a  judgment  set  aside  by  reason  of 
it.     Ibid. 

Where  one  wrote  to  an  attorney  that  he  had  been  Bued,  but  did  not 
request  him  to  appear  for  him,  he  cannot  allege  Mb  failure  to  answer 
as  a  case  of  surprise,  mistake  or  excusable  neglect.  Hyman  v.  Cape- 
hart,  79  N.  C,  511;  Burke  v.  Stokely,  65  N.  C,  569. 

Where  a  defendant,  surety  to  a*  guardian  bond,  upon  the  sugges- 
tion of  his  counsel  that  the  recovery  against  him  would  be  small,  ad- 
mitted the  execution  of  the  bond,  this  will  not  entitle  him  to  have 
the  judgment  set  aside  upon  the  recovery  proving  to  be  a  large  one. 
Hodgin  v.  Matthews,  81  N.  C,  289. 

Where  there  was  an  agreement  between  counsel  that  no  further 
steps  would  be  taken  in  a  pending  action  without  notice,  and,  two 
years  after  the  death  of  defendant's  counsel*  a  judgment  was  taken, 
neither  the  plaintiff  nor  his  counsel  having  knowledge  or  notice  of 
such  agreement,  and  the  defendant  having  failed  to  pay  any  atten- 
tion to  the  case,  the  defendant's  negligence  is  inexcusable.  Kerch- 
ner  v.  Baker,  82  N.  C,  169. 

Where  a  defendant,  served  with  summons,  neglects  to  employ 
counsel,  and  remains  away  from  the  place  of  trial,  he  cannot  have 
the  judgment  set  aside  because  he  did  not  understand  the  nature 
of  the  action.     University  v.  Lassiter,  83  N.  C,  38. 

An  allegation  that  a  party  is  misled  by  a  verbal  agreement  be- 
tween counsel  does  not  bring  the  case  under  this  Bection.  Hutch- 
ison, v.  Rumfelt.  83  N.  C,  441. 

Where  summons  was  personally  served,  but  counsel  employed  by 
defendant  failed  to  enter  the  pleas,  and  the  defendant  made  no  in- 
quiry about  the  disposition  of  the  case  for  nearly  five  years  after 
judgment,  his  laches  were  inexcusable.  McLean  v.  McLean,  84  N.  C, 
366. 

Where  the  defendant's  case  was  set  in  the  calendar  of  cases  for  a 
day  certain,  and  copies  of  the  calendar  were  printed  and  distributed 
to  his  counsel  and  others,  and  also  published  for  two  weeks  in  a  news- 
paper in  the  town  where  the  defendant  resided  and  the  court  waa 
held,  the  failure  of  the  defendant  to  attend  at  the  trial  was  inexcusa- 
ble neglect,  and  he  is  not  entitled  to  have  the  judgment  obtained 
against  him  set  aside.     Henry  v.  Clayton,  85  N.  C,  371. 

Where  it  appears  that  the  defendant  was  sick  and  unable  to  leave 
home  to  attend  court  when  the  summons  was  served  upon  him,  and 
also  expressed  a  doubt  whether  he  was  the  party  meant,  and  the 
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officer  promised  that  if  he  found,  on  inquiry,  that  he  was  not  the 
party  intended,  he  would  let  him  know,  the  failure  of  the  defendant 
to  have  the  case  attended  to  was  inexcusable  neglect,  and  he  is  not 
entitled  to  have  a  judgment,  taken  by  default  against  him,  struck 
out     De  Priest  v.  Patterson,  85  N.  C,  376. 

Where  the  judgment  was  rendered  by  default,  six  months  after 
service  of  summons,  against  a  defendant  who  did  not  employ  coun 
sel  to  attend  to  the  case,  but  relied  upon  the  assurances  of  another 
to  do  bo,  and  no  defence  was  made  by  reason  of  the  attorney  mis- 
taking the  case,  and  no  further  attention  was  given  to  the  matter 
until  a  year  after  the  judgment,  this  is  Inexcusable  negligence. 
Norwood  v.  King,  86  N.  C.,  80. 

A  defendant  who  fails  to  employ  counsel  or  appear,  because  he 
supposed  that  he  was  not  required  by  law  to  answer  the  complaint 
until  served  with  a  copy,  is  not  entitled  to  a  relief  against  a  judgment 
obtained  against  him.     Churchill  v.  Insurance  Co.,  88  N.  C,  205. 

The  defendant  employed  an  attorney  to  appear  for  him  in  a  case, 
but  he  died  about  three  weeks  before  the  return  term  of  the  court; 
he  had  filled  several  public  offices  and  his  death  was  announced 
generally  in  the  newspapers;  the  defendant  did  not  attend  at  the 
return  term  or  employ  counsel;  judgment  by  default  was  taken,  of 
which  he  was  informed ;  he  then  proposed  a  compromise  of  the  claim, 
but  gave  the  matter  no  further  attention,  and  a  final  judgment  was 
rendered  at  the  next  term  of  the  court:  Held,  that  the  defendant  can- 
not have  the  judgment  set  aside  for  excusable  neglect.  Kivett  v. 
Wynne,  89  N.  C,  39. 

Where  the  summons,  returnable  to  the  ensuing  September  term  of 
the  superior  court,  was  duly  served  upon  the  defendant's  agent  in 
June,  and  at  the  return  term  a  judgment  by  default  for  want  of  an 
answer,  was  rendered:  Held,  that  neither  the  letter  of  the  plaintiff's 
attorney,  written  a  few  days  before  the  return  term,  to  the  president 
of  the  defendant  company,  requesting  a  copy  of  a  paper,  material 
"to  be  used  on  the  trial  in  March  next,  and  *  *  *  to  insert  in 
my  complaint  at  present,"  nor  that  the  president  of  the  defendant 
company  was  a  non-resident  of  this  state,  and  had  little  or  no  knowl- 
edge of  its  judicial  procedure  or  of  the  sittings  of  the  terms  of  its 
courts,  constituted  such  excusable  neglect  or  surprise  as  wouM  au- 
thorise the  court  to  vacate  the  judgment  by  default.  Abrams  v. 
Insurance  Co.,  93  N.  C,  60. 

The  rule  that  the  failure  of  counsel  to  file  pleadings  in  apt  time 
will  entitle  the  client  to  have  relief  on  the  ground  of  excusable  neg- 
lect is  not  without  exceptions :  and  the  fact  that  there  existed  among 
the  members  of  the  bar  an  understanding  that  leave  to  file  pleadings 
after  appearance  term  and  during  vacation,  should  extend  to 'the 
next  term,  is  not  sufficient  excusable  neglect  to  authorize  the  court 
to  vacate  the  judgment  and  allow  defendant  to  plead,  particularly 
as  no  application  was  made  at  the  trial  term  to  be  then  allowed  to 
file  answer.     Brown  v.  Hale,  93  N.  C,  188. 

Where,  pending  a  reference,  the  counsel  for  the  parties  to  the  ac- 
tion became  disqualified,  but  the  client,  although  having  notice  of 
the  subsequent  orders,  proceedings,  etc.,  in  the  cause,  neglected  to 
retain  other  counsel;  this  was  not  such  excusable  neglect  as  re- 
quired the  court  to  set  aside  the  report  and  recommit  the  matter 
passed  upon  therein.     Smith  v.  Smith,  101  N.  C,  461. 

Summons  was  returned  at  November  term,  1883,  of  the  superior 
court.  Complaint  was  not  filed  until  near  the  end  of  the  term  of  four 
weeks.  At  the  fall  term,  1884,  judgment  by  default,  for  want  of  an 
answer,  was  entered  and  reference  ordered.  Defendants  and  their 
counsel  appeared  before  the  referee  in  March,  1887,  and  from  time  to 
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time  until  May,  1887,  on  which  day  counsel,  who  had  not  previously 
appeared  for  them,  moved  to  dismiss  the  proceeding  on  acoimt  of  ir- 
regularity in  the  manner  of  obtaining  judgment.  Upon  the  denial 
of  this  motion,  one  was  made  before  the  court  to  set  aside  the  judg- 
ment upon  the  additional  ground  that  it  was  a  surprise:  Held,  (1) 
that  the  court  below  properly  refused  this  motion;  (2)  defendants 
did  not  exercise  due  diligence  in  seeking  relief.  Roberts  v.  Allman, 
106  N.  C,  391. 

Where  the  local  agent  of  an  incorporated  company  appeared  on 
the  return  day  of  a  summons,  before  a  justice  of  the  peace,  and  pro- 
cured a  continuance  for  ten  days,  within  which  time  it  had  an  op- 
portunity to  employ  counsel  to  represent  it,  but  It  neglected  to  do  so 
until  the  day  of  the  trial,  when,  because  of  delay  in  the  mail,  the 
counsel  was  not  able  to  be  present  until  after  trial:  Held  to  be  inex- 
cusable neglect.     Finlayson  v.  Accident  Company,  109  X.  C,  196. 

Where  defendant  was  present  at  the  term  of  court  following  the 
term  to  which  he  had  been  summoned;  and  then  knew  that  the  at- 
torney, whom  he  had  employed,  had  died,  but  filed  no  answer;  the 
case  was  continuel  to  the  following  term  and  was  published  in  the 
calendar  of  cases  for  a  month  in  two  weekly  papers  and  the  defend- 
ant lived  on  the  railroad  nineteen  miles  from  the  court-house,  and 
judgment  was  taken  by  default,  no  other  having  been  employed  or 
answer  filed ;  Held,  that  the  negligence  of  defendant  was  inexcusable 
and  the  judgment  will  not  be  set  aside.  Simpson  v.  Brown,  117  N. 
C,  482. 

Plaintiff  and  defendants,  who  have  been  served  with  process  in 
an  action,  are  deemed  to  have  legal  notice  of  all  proceedings  in  the 
action  at  the  regular  term  of  the  court,  and  cannot  after  lapse  of  a 
year  from  the  entry  of  a  judgment,  have  it  set  aside  under  this  sec- 
tion.    Sluder  v.  Graham,  118  N.  C,  835. 

Where,  after  the  failure  of  the  plaintiff  for  four  and  one  half  years 
to  prosecute  an  action  that  had  been  referred  by  consent,  a  motion 
for  nonsuit  was  made  during  the  first  week  of  a  term  of  court,  and 
adjourned  for  hearing  until  the  next  week,  it  was  inexcusable  neg- 
lect in  the  plaintiff  to  give  no  attention  to  the  matter,  it  not  appear- 
ing that  he  or  his  counsel  was  prevented,  by  sickness  or  other  cause, 
from  so  doing.     Stith  v.  Jones,  119  N.  C,  428. 

Where  a  judgment  by  default  final  was  rendered  against  a  defend- 
ant who  had  employed  an  attorney,  but  had  neither  attended  court 
nor  given  an  excuse  for  his  absence  and  had  given  his  attorney  no 
information  upon  which  to  interpose  a  defence;  Held,  that  his  con- 
duct was  inexcusable  negligence  which  did  not  entitle  him  to  have 
the  judgment  set  aside.    Cowles  v.  Cowles,  121  N.  C,  272. 

A  judgment  by  default  will  not  be  set  aside  on  the  ground  of  ex- 
cusable neglect,  when  it  appears  that  defendants  changed  their 
post  office  and  did  not  receive  the  answer  mailed  to  them  by  their 
counsel  until  after  eleven  months  after  it  was  mailed,  no  inquiry 
for  letters  having  been  made  at  their  former  post  office,  and  no 
communication  being  addressed  to  their  counsel  concerning  the  mat- 
ter until  eleven  months  after  the  time  for  answering  the  complaint 
had  expired.     Vick  v.  Baker,  122  N.  C,  98. 

Where  a  railroad  company  had  a  general  counsel  residing  in  an- 
other state  and  not  entitled  to  practice  regularly  in  the  courts  of 
this  state,  and  whose  duty  it  was  to  employ  local  counsel  to  attend  to 
an  action  brought  against  the  company,  and  through  the  neglect  of 
the  "general  counsel"  the  answer  to  the  complaint  was  not  filed  in 
time;  Held,  that  the  defendant  company  is  not  excused  by  such  neg- 
lect.    Manning  v.  Railroad,  122  N.  C,  824. 
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The  fact  that  defendant  supposed  and  believed  that  the  action 
was  against  him  as  administrator,  and  not  individually,  is  not  such 
excusable  neglect  as  entitles  him  to  relief.  Williamson  v.  Cocke, 
124  N.  C,  585. 

Judgment  by  consent. — A  judgment  or  order  entered  by  consent  of 
parties  or  their  counsel  cannot  be  set  aside  or  modified  except  upon 
the  ground  of  a  mistake  of  both  parties,  or  for  fraud,  and  this  by 
civil  action,  not  by  motion.  Stump  v.  Long,  84  N.  C,  616:  Vaughan 
v.  Gooch,  92  N.  C,  524. 

A  judgment  by  consent  cannot  be  corrected  by  the  court  without 
the  consent  of  the  parties  to  it,  except  as  to  errors  inadvertently 
made  in  entering  up  the  agreement.  Mc  Each  era  v.  Kerchner,  90 
N.  C,  177. 

A  judgment  by  consent  cannot  be  set  aside  by  one  of  the  consent- 
ing parties  when  an  execution  issued  thereon  has  been  satisfied. 
Moore  v.  Grant,  92  N.  C,  316. 

Where  a  consent  judgment  was  entered  which  provided  that  a  writ 
of  possession  for  certain  land  waB  to  issue,  unless  before  a  specified 
day  referees  appointed  in  the  judgment  shall  ascertain  the  amount 
of  purchase-money  due,  and  allot  to  the  defendant  the  land  pur- 
chased by  him,  if  the  referees  fail  to  act,  the  remedy  is  by  a  motion 
to  modify  the  judgment  by  extending  the  time  in  which  they  may 
act,  and  not  by  a  motion  to  set  aside  the  judgment  Moore  v.  Grant, 
92  N.  C,  316. 

In  order  to  set  aside  a  consent  decree,  on  the  ground  that  there 
has  been  a  mutual  mistake  in  the  terms  in  which  it  was  entered,  it 
must  appear  that  there  was  a  common  intention  and  understanding 
which  fails  to  find  expression  in  the  decree.  Kerchner  v.  Mc- 
Eachern,  93  N.  C,  447. 

An  order  or  judgment  made  by  consent  cannot  be  vacated  or  mod- 
ified, even  at  the  term  at  which  it  is  entered,  without  the  consent  or 
acquiescence  of  all  parties  to  the  action,  unless  it  appear  affirma- 
tively that  its  rendition  was  procured  by  the  mutual  mistake  of  all 
parties,  or  by  fraud.    Deaver  v.  Jones,  114  N.  C,  649. 

Where  a  judgment  has  been  entered,  by  the  consent  of  the  defend- 
ant, on  the  replevin  bond  given  by  him  in  Claim  and  Delivery  pro- 
ceedings, it  cannot  be  set  aside  for  fraud  at  the  instance  of  the 
sureties  by  motion  in  the  cause,  but  only  by  a  new  and  direct  action 
lor  the  purpose.     McDonald  v.  McBryde,  117  N.  C,  125. 

A  judgment,  entered  by  consent  of  the  counsel  of  record,  in  a  mat- 
ter coming  within  the  scope  of  his  authority,  is  regular,  and  binding 
on  the  client,  and  will  not  be  set  aside  on  the  ground  of  surprise  or 
excusable  neglect.    Hairston  v.  Garwood,  123  N.  C,  345. 

Interlocutory  order. — An  interlocutory  order  by  consent  can  only 
be  set  aside  by  consent  or  for  fraud.  Edney  v.  Edney,  81  N.  C,  1; 
McEachern  v.  Kerchner,  90  N.  C,  177;  Vaughan  v.  Gooch,  92  N. 
C,  524. 

Burden  of  proof. — In  an  application  to  vacate  a  judgment  the  bur- 
den is  on  the  applicant  to  show  proper  ground  for  such  relief.  Slu- 
der  v.  Rollins,  76  N.  C,  271;  Kerchner  v.  Baker,  82  N.  C,  169. 

When  the  parties  to  a  final  judgment  before  the  clerk  fail  to  ap- 
peal by  their  own  default,  a  rehearing  by  the  clerk  is  not  a  matter 
of  right,  but  rests  in  his  sound  discretion.  Before  any  court  will 
exercise  such  discretion,  under  this  section,  it  must  appear,  not  only 
that  injustice  has  been  done,  but  that  it  was  done  without  laches  on 
the  part  of  the  party  applying.  Williams  v.  Williams,  70  N.  C,  665: 
Grant  v  Edwards,  88  N.  C,  246. 
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A  party  seeking  to  vacate  a  judgment  under  this  section  is  in  de- 
fault, and  the  onus  is  upon  him  to  show  facts  which  would  make  the 
refusal  to  vacate  an  abuse  of  discretion.  Kerchner  v.  Baker,  82  N. 
C,  169. 

A  motion  to  strike  out  an  entry  of  satisfaction  of  judgment  on  the 
ground  of  a  mistake  of  fact,  must  be  refused  unless  the  mistake  is 
shown  by  a  preponderance  of  proof.  Clayton  v.  Johnson,  82  N.  C, 
423. 

Where  attorneys  who  represent  a  defendant,  after  his  death  as- 
sume to  represent  the  administrator  and  consent  to  his  being  made 
a  party  without  actual  notice,  the  administrator  cannot  have  the 
judgment  set  aside  six  years  thereafter  without  alleging  a  meritor- 
ious defence,  or  mismanagement  of  counsel,  or  explaining  his  long 
delay.     Weaver  v.  Jones,  82  N.  C,  440. 

A  party  seeking  to  have  a  judgment  set  aside  for  excusable  neg- 
lect, must  set  out  in  his  application  a  prima  facie  valid  defence.  The 
burden  of  overcoming  the  presumption  which  exists  in  favor  of  the 
validity  of  the  judgment  is  upon  the  applicant  who  seeks  to  set  it 
aside.  Mauney  v.  Gidney,  88  N.  C,  200;  Jeffries  v.  Aaron,  120  N. 
C,  167. 

Grounds  for  motion. — A  superior  court  can  set  aside  a  judgment 
rendered  at  a  former  term  upon  excusable  neglect  being  shown  if 
there  is  any  meritorious  defence  which  could  have  been  and  was  not 
pleaded  in  bar  of  such  judgment  when  rendered.  Jarman  v.  Saun- 
ders, 64  N.  C,  367. 

Where  a  defendant  procured  an  order  for  a  new  trial,  which  was 
set  aside  at  the  next  term,  at  the  instance  of  the  plaintiff,  the  de- 
fendant had  a  right  to  move  to  set  aside  the  original  judgment 
under  this  section,  and  the  judge  had  the  right  to  grant  the  motion 
if,  in  his  discretion,  the  facts  justified  it.  Coffield  v.  Warren,  72  N. 
C.,  223. 

Section  236  of  The  Code,  of  Procedure  (Sec.  412  (4)  of  this  Code), 
does  not  embrace  all  the  grounds  on  which  a  new  trial  may  be  or- 
dered, but  the  grounds  there  mentioned  are  only  additional  to  those 
set  out  in  this  section.     Quincy  v.  Perkins,  76  N.  C,  295. 

A  defendant  who  withdraws  a  counterclaim  and  submits  it  to  a 
reference,  cannot  afterwards  have  the  judgment  against  him  set 
aside  on  the  ground  that  the  defendant  is  fraudulently  obstructing 
the  reference.    Boyden  v.  Williams,  80  N.  C,  95. 

A  discharge  in  bankruptcy  cannot  be  set  up  on  a  motion  to  set 
aside  a  judgment  obtained  after  the  discharge.  Paschall  v.  Bullock. 
80  N.  C,  329. 

The  power  of  the  courts  to  set  aside  judgments  on  the  ground  of 
"surprise,  inadvertence,  mistake  or  excusable  neglect,"  is  confined 
to  those  cases  specifically  mentioned  in  the  statute,  and  does  not 
embrace  such  as  necessarily  follow  the  verdict,  and  the  vacating  of 
which,  without  disturbing  the  verdict,  would  be  of  no  advantage  to 
the  party.  Beck  v.  Bellamy,  93  N.  C,  129;  Clemmons  v.  Fields,  99 
N.  C,  400. 

A  judgment  regularly  entered  at  one  term  of  the  court  cannot  be 
set  aside  at  a  subsequent  term,  except  in  cases  of  surprise,  mistake 
or  excusable  neglect.     State  v.  Bennet,  93  N.  C,  503. 

The  fact  that  the  purchase-money  was  not  paid  until  three  months 
after  sale,  and  that  deed  was  not  made  directly  to  the  bidder  in  ac- 
cordance with  the  order  of  sale,  but  to  a  third  party,  who  advanced 
the  money  for  him,  were  not  such  irregularities  as  the  plaintiff  (the 
petitioner)  could  complain  of,  after  the  lapse  of  years,  even  though  it 
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might  have  been  the  duty  of  the  court,  if  these  facts  had  then  ap- 
peared, to  have  set  aside  the  sale.     Coffin  v.  Cook,  106  N.  C,  376. 

Mistake  of  fact,  not  mistake  of  law,  ground  for  motion. — This  sec- 
tion permitting  the  court  to  relieve  a  party  against  a  judgment  on 
account  of  mistake,  excusable  neglect,  etc.,  refers  to  mistakes  of 
fact,  not  of  law.     Skinner  v.  Terry,  107  N.  C,  103. 

Mistaken  legal  advice  by  a  counsel,  acted  on  oy  client,  is  not 
remediable  under  this  section  by  motion  to  set  aside  judgment — 
being  a  mistake  of  law  and  not  of  fact.  Phifer  v.  Insurance  Co.,  123 
N.  C„  405. 

Mental  astonishment,  not  legal  surprise. — Where  a  defendant, 
whom  the  court  had  refused  to  allow  to  file  answer  after  overruling 
a  frivolous  demurrer,  neglected  his  appeal  and  allowed  judgment  to 
be  entered  against  him,  because  he  was  surprised  by  the  action  of 
the  court,  and  misunderstood  the  effect  of  the  judgment;  there  was 
no  error  in  denying  his  petition  to  set  the  judgment  aside  on  that 
account.     Skinner  v.  Terry,  107  N.  C,  103. 

Notice  of  motion. — After  a  judgment,  which  has  been  standing  for 
several  terms,  has  been  set  aside  on  motion  of  defendant,  no  notice 
of  motion  to  reinstate  is  required.     Perry  v.  Pearce,  68  N.  C,  367. 

It  is  not  error  to  set  aside  a  judgment  absolute  for  an  amerce- 
ment where  it  appears  that  the  defendant  had  no  notice  of  the  rule 
upon  him  to  show  cause.     Yeargin  v.  Wood,  84  N.  C,  326. 

Where  an  application  is  made  to  a  judge  at  chambers,  or  at  a 
term  subsequent  to  that  at  which  a  judgment  was  rendered,  to  set 
it  aside  on  the  ground  of  mistake,  inadvertence,  surprise  or  excu- 
sable negligence,  notice  must  be  given  to  the  adverse  party,  and 
the  judge  must  find  the  facts  upon  which  he  bases  his  ruling,  to  the 
end  that  it  may  be  reviewed  on  appeal.  Allison  v.  Whittier,  101  N. 
C,  490;  Coor  v.  Smith,  107  N.  C,  430;  Branch  v.  Walker,  92  N.  C, 
87;  Rogers  v.  McKenzie,  81  N.  C,  164;  Harper  v.  Sugg,  111  N.  C, 
324,  but  no  notice  is  required  to  set  aside  or  modify  judgments 
at  same  term  at  which  they  are  taken.  Perrell  v.  HaleB,  119  N.  C, 
213. 

Affidavits  not  required  before  hearing. — In  hearing  motions  to 
set  aside  judgments  for  surprise,  etc.,  there  is  no  rule  requiring 
the  affidavits  to  be  filed  before  the  hearing  of  the  motion  is  entered. 
Jones  v.  Swepson,  94  N.  C,  700. 

Judgments  of  former  terms. — The  judgments  authorized  to  be  set 
aside  for  mistake,  surprise  and  excusable  neglect,  by  this  section, 
are  judgments  rendered  at  former  terms,  and  the  section  does  not  re- 
fer to  what  takes  place  at  the  trial  term.  McCulloch  v.  Doak,  68  N. 
C,  267;  Beck  v.  Bellamy,  93  N.  C,  129;  Clemmons  v.  Field,  99  N.  C, 
400. 

Set  aside  in  part,  or  modified. — A  judgment  may  be  set  aside  in 
whole  or  in  part,  in  the  discretion  of  the  court.  Geer  v.  Reams,  88 
N.  C,  197. 

A  court  has  power  to  modify  a  final  judgment  and  make  it  one  by 
default  and  inquiry.     Churchill  v.  Insurance  Co.,  88  N.  C,  205. 

irregular  and  void  judgments. — Where  the  defendant  has  never 
been  served  with  process,  nor  appeared  in  the  action,  a  judgment 
against  him  may  be  treated  as  void  at  any  time  without  any  direct 
proceedings  to  vacate  it.  Stallings  v.  Gully,  48  N.  C,  344;  Doyle  v. 
Brown,  72  N.  C,  393;  Condry  v.  Cheshire,  88  N.  C,  375. 

A  final  judgment  by  default,  entered  against  a  dead  man,  will  be 
vacated  on  motion.    Burke  v.  Stokely,  65  N.  C,  569;  Lynn  v.  Lowe, 
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88  N.  C.  478:  Knott  v.  Taylor,  99  N.  C„  511;  Wood  v.  Watson,  107  N. 
C,  52:  Carter  v.  Rountree,  109  N.  C,  29;  McLaurin  v.  McLaurin,  106 
N.  C.,  331:  Everett  v.  Reynolds,  114  N.  C„  366. 

An  application  to  set  aside  an  irregular  judgment  does  not  come 
under  this  section.  Such  a  judgment  may  he  set  aside,  at  any  time, 
since  it  does  not  depend  on  any  surprise  or  neglect  of  the  defendant, 
Cowles  v.  Hayes,  69  N.  C,  406;  Mabry  v.  Erwin,  78  N.  C,  45;  Monroe 
v.  Whitted,  79  N.  C,  508;  Vick  v.  Pope,  81  N.  C,  22. 

Want  of  service  of  summons  renders  a  judgment  void.  A  motion 
to  vacate  on  evidence  aliunde  is  not  requisite.  Doyle  v.  Brown,  72 
N.  C,  393:  Pender  v.  Griffin,  72  N.  C,  270. 

An  irregular  judgment  can  be  set  aside  at  any  time.  Simmons  v. 
Dowd,  77  N.  C,  155. 

An  irregular  judgment  can  be  avoided  only  by  the  defendant  there- 
in. It  is  valid  as  to  strangers.  Rollins  v.  Henry,  78  N.  C,  342; 
Jacobs  v.  Burgwyn,  63  N.  C,  196;  Hinsdale  v.  Hawley,  89  N.  C,  87. 

An  irregular  judgment  can  be  set  aside  upon  parol  proof,  and 
within  any  reasonable  time.  Harrell  v.  Peebles,  79  N.  C,  26;  Austin 
v.  Rodman,  8  N.  C,  71;  Wade  v.  Odeneal,  14  N.  C,  423;  Keaton  v. 
Banks,  32  N.  C,  381;  Bender  v.  Askew,  14  N.  C,  149;  Blue  v.  Blue, 
79  N.  C,  69. 

Where  the  defendant  was  not  served  with  process,  though  the  ap- 
pearance of  counsel  for  him  was  entered  on  the  docket,  and  judg- 
ment was  taken  by  default,  of  which  the  complaining  defendant  had 
no  notice  for  sixteen  years,  such  defendant  is  not  estopped  from  im- 
peaching the  decree  for  irregularity  or  other  causes  in  a  proper  pro- 
ceeding.    Koonce  v.  Butler,  84  N.  C,  221. 

The  remedy  against  a  defective  or  irregular  judgment  is  by  a  mo- 
tion under  this  section  to  set  it  aside  or  modify  it,  and  not  by  an 
injunction  against  issuing  execution  on  it.  Parker  v.  Bledsoe,  87 
N.  C,  221. 

A  judgment  taken  against  infant  defendants  is  irregular,  and  may 
be  set  aside  at  any  time,  when  it  appears  that  there  was  no  service 
of  process  upon  them  and  no  guardian  appointed  to  protect  their 
rights.  Larkins  v.  Bullard,  88  N.  C,  35;  White  v.  Morris,  107  N.  C, 
92.     Nee  Sec.  387,  post. 

When  an  infant  appears  by  attorney  an  order  of  removal,  like  a 
judgment,  is  not  irregular  or  void.  It  Is  erroneous  and  may  be  re- 
versed or  set  aBide  by  the  infant  on  his  arrival  of  age.  Turner  v. 
Douglas,  72  N.  C,  127:  Turner  v.  Holden,  72  N.  C,  137. 

The  judgment  of  a  court  having  jurisdiction  of  the  parties  and  the 
subject-matter,  though  irregular,  is  valid  until  reversed,  and,  if 
reversed,  a  purchaser,  in  good  faith,  at  a  sale  made  in  pursuance  of 
such  judgment,  will  be  protected.  England  v.  Garner,  90  N.  C,  197: 
Herbin  v.  Wagoner,  118  N.  C,  656;  Williams  v.  Johnson,  112  N.  C, 
424. 

A  judgment  against  an  infant  is  not  absolutely  void,  but  irregu- 
lar, and  a  Imdhi  fide  purchaser  under  execution,  without  notice,  will 
not  be  affected.    Ibid. 

An  irregular  judgment  will  not  be  set  aside  as  of  course.  The 
moving  party  must  show  that  the  alleged  irregularities  affect  them 
adversely  in  a  material  respect,  and  that  they  have  exercised  due 
diligence  in  seeking  relief.     Stancill  v.  Gay,  92  N.  C.,  455. 

In  motions  to  set  aside  judgments  for  irregularity,  and  other  mo- 
tions of  kindred  nature,  the  rules  of  evidence  are  not  so  strictly  ad- 
hered to  as  in  the  trial  of  an  issue  by  a  jury.  In  such  cases  the  court 
can  hear  any  evidence  which  is  reasonably  calculated  to  aid  it  in  ar- 
riving at  a  just  conclusion.     Ibid. 

Where  the  object  is  to  set  aside  a  judgment  for  irregularity,  al- 
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though  the  action  has  been  determined  and  a  final  judgment  ren- 
dered, a  motion  in  the  cause,  and  not  a  new  action,  is  the  proper 
manner  of  proceeding.  Fowler  v.  Poor,  93  N.  C,  466;  Morris  v. 
White,  96  N.  C.,  91;  Burgess  v.  Kirby,  94  N.  C.,  575;  Ward  v.  Lown- 
des, 96  N.  C,  367;  Spivey  v.  Harrell,  101  N.  C,  48;  Carter  v.  Roun- 
tree,  109  N.  C,  29;  Everett  v.  Reynolds,  114  N.  C,  366. 

In  passing  on  the  motion  to  vacate  and  set  aside  the  judgment  as 
irregular,  it  is  proper  for  the  court  to  inquire  as  to  the  facts  and  con- 
siderations which  led  to  such  judgment.  Peoples  v.  Norwood,  94 
N.  C,  167. 

A  judgment  may  be  set  aside  for  irregularity  by  a  motion  In  the 
cause.  After  a  case  is  ended,  the  judgment  may  be  attacked  and  va- 
cated for  fraud  by  an  independent  action.  Tyson  v.  Belcher,  102  N. 
C.  112. 

Where  heirs  have  received  their  share  of  the  purchase-money  of 
land  sold  under  an  irregular  order,  either  in  the  capacity  of  heirs  or 
otherwise,  they  will  be  deemed  to  have  acquiesced  in  the  sale,  and 
the  courts  will  not  set  it  aside.     Dawkins  v.  Dawkins,  104  N.  C  301. 

After  the  lapse  of  a  long  time  parties  interested  will  be  presumed 
to  have  acquiesced  in  the  order.    Ibid. 

Courts  will  not  compel  a  purchaser,  at  such  irregular  judicial  sale, 
to  surrender  the  land  until  he  has  been  reimbursed  the  purchase- 
money  paid  by  him;  and  if  he  has  been  in  possession  for  a  long  time 
under  such  title,  he  will  not  be  compelled  to  surrender  it  upon  any 
terms,  unless  the  parties  show  good  cause  for  their  delay  in  asking 
relief.     Ibid. 

The  proceedings  of  courts  should  not  be  interfered  with  after 
long  lapse  of  time,  only  for  the  most  weighty  reasons.    Ibid. 

When,  on  petition  to  make  real  estate  assets,  no  service  was  made 
upon  the  defendants  except  one,  and  the  infant  defendants  were 
not  represented,  either  by  guardian  ad  litem  or  otherwise,  and  the 
land  brought  only  one-third  of  its  value,  and  the  sale  was  without 
notice  to  defendants  of  its  time  and  place:  Held,  that  these  proceed- 
ings were  in  such  utter  disregard  of  the  rights  of  property  and  the 
fundamental  principles  of  law,  that  they  might  be  pronounced  void, 
on  motion  in  the  cause,  made  many  years  after  final  judgment.  Har- 
rison v.  Harrison,  106  N.  C,  282.  But  not  unless  the  delay  is  ex- 
plained.    Harrison  v.  Hargrove,  109  N.  C,  346;  S.  C,  120  N.  C,  96. 

Judgments,  unless  when  impeached  for  fraud,  will  not  be  set  aside 
for  mere  informalities  or  omissions  which  do  not  defeat  the  ends  of 
Justice,  especially  after  the  lapse  of  years.  White  v.  Morris,  107  N. 
C,  92. 

Where  it  appeared  that  the  infant  heirs  of  the  alleged  bargainor  in 
an  action  to  set  up  a  lost  deed  were  not  served  with  summons,  nor 
was  their  guardian  ad  litem,  that  they  had  no  general  or  testamen- 
tary guardian,  that  the  summons  was  endorsed  served  on  a  day 
which  was  shown  to  be  Sunday,  that  the  date  of  such  endorsement 
was  nearly  a  month  before  it  was  issued;  and  it  further  appeared 
that  summons  was  served  upon  the  grandfather  of  the  infants,  with 
whom  they  lived,  and  that  their  guardian  ad  litem  entered  an  appear- 
ance in  court  and  filed  answer  for  them,  and  that  attorneys  were  em- 
ployed for  them:  these  facts,  taken  together,  did  not  disclose  such 
irregularity  as  entitled  the  infants  to  have  the  judgment  set  aside. 
I  hid. 

While  courts  have  the  power  to  correct  their  records  and  set 
aside  irregular  judgments  at  any  time,  they  will  not  exercise  this 
power  where  there  has  been  long  delay  or  unexplained  laehes  on  the 
part  of  those  seeking  relief  against  the  judgment  complained  of,  es- 
pecially where  the  rights  of  third  persons  may  be  affected.  Harrison 
v.  Hargrove,  109  N.  C,  346. 
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Erroneous  judgments. — An  erroneous  judgment  cannot  be  set  aside 
under  this  section.     Simmons  v.  Dowd,  77  N.  C,  155. 

One  judge  has  no  power  to  reverse  or  set  aside,  in  whole  or  in 
part,  a  final  order  or  judgment  rendered  by  another  judge  except 
on  notice  and  showing  that  there  was  on  part  of  the  complainant 
mistake,  inadvertence,  surprise  or  excusable  neglect  by  which  he 
was  injured.    Johnson  v.  Marcom,  121  N.  C,  83. 

If,  on  the  facts  stated  in  the  complaint,  the  law  does  not  raise  an 
implied  promise  to  repay,  the  judgment  would  be  erroneous  and  not 
irregular  and  another  judge  at  a  subsequent  term  would  have  no 
right  to  correct  or  set  it  aside.    Cowles  v.  Cowles,  121  N.  C,  273. 

Rights  of  third  parties. — Where  the  amendment  will  make  the  re- 
turn of  levy  different,  in  substance,  from  what  it  was  when  made  the 
court  cannot  allow  it  if  the  rights  of  third  parties  will  be  affected. 
Phillips  v.  Higdon,  44  N.  C,  380. 

Even  an  irregular  judgment  cannot  be  set  aside  after  the  rights  of 
an  innocent  third  party  have  intervened.  Vick  v.  Pope,  81  N.  C,  22; 
Winslow  v.  Anderson,  20  N.  C,  9. 

Appeal. — When  the  appellant  has  made  out  his  case  on  appeal  and 
served  it,  and  the  same  has  been  returned  with  exceptions,  and  ho 
had  failed  to  apply  to  the  judge  to  give  the  parties  a  day  to  settle 
the  case;  quaere,  whether  the  facts  entitle  him  to  any  relief  under 
this  section.     Kirkham  v.  Dixon,  66  N.  C,  406. 

Pending  an  appeal  to  the  supreme  court  no  motion  can  be  enter- 
tained in  the  lower  court  to  set  aside  the  judgment  Isler  v.  Brown, 
69  N.  C,  125;  Skinner  v.  Bland,  87  N.  C,  168. 

Where  a  judgment  is  obtained,  as  is  alleged,  by  the  refusal  of  the 
judge  to  grant  a  continuance  for  the  absence  of  the  party  defendant, 
he  being  represented  by  counsel  and  his  case  submitted  to  the  jury, 
the  remedy  is  by  appeal.  It  is  not  ground  to  move  another  judge, 
under  this  section,  to  set  aside  the  judgment.  Twitty  v.  Logan,  86 
N.  C,  712. 

What  is  mistake,  inadvertence,  surprise  or  excusable  mistake  is  a 
question  of  law,  and  the  supreme  court  will,  upon  appeal,  review 
an  erroneous  judgment  thereon.    Winborne  v.  Johnson,  95  N.  C,  46. 

Judgment  fraudulently  suffered. — Where  a  party  fraudulently  suf- 
fers a  judgment  to  be  entered  against  him,  a  motion  to  reinstate  the 
action  and  set  aside  the  judgment  will  not  be  allowed.  Sherner  v. 
Spear,  92  N.  C,  148. 

On  motion  of  a  party. — The  superior  court  has  no  power,  under 
this  section,  to  set  aside  a  judgment  on  the  motion  of  a  stranger  to 
the  original  action,  and  direct  such  stranger  to  be  made  a  party 
thereto.  Smith  v.  New  Bern,  73  N.  C,  303;  Edwards  v.  Phillips,  91 
N.  C  355. 

A  judgment  can  be  set  aside  for  irregularity  only  at  the  instance 
of  the  party  prejudiced.  Hinsdale  v.  Hawley,  89  N.  C,  87;  Knott  v. 
Taylor,  99  N.  C,  511;  Walton  v.  McKesson,  101  N.  C,  428. 

No  distinction  between  adults  and  infants. — In  an  application  un- 
der this  section  there  is  no  distinction  between  adult  and  infant  par- 
ties, provided  the  latter  are  represented  as  required  by  law.  Mau- 
ney  v.  Gidney,  80  N.  C,  200. 

Independent  actions. — A  motion  may  be  made  to  set  aside  a  judg- 
ment within  a  year  after  its  rendition,  for  excusable  neglect,  and  af- 
ter that  time  relief  may  be  had  against  a  judgment  obtained  by 
fraud,  by  an  independent  action.     Smith  v.  Hahn,  80  N.  C,  240. 

A  party  to  an  action  is  not  entitled  to  relief  by  an  independent 
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action,  If  lie  could  have  had  the  judgment  set  aside  under  this  sec- 
tion, but  fails  to  make  the  motion  in  due  time.  Walker  v.  Gurley, 
83  N.  C,  429. 

A  decree  which  decides  the  whole  merits  of  a  case  without  any 
reservation  for  future  directions,  is  final,  and  can  only  be  set  aside  or 
impeached  by  a  civil  action  in  the  nature  of  a  bill  of  review.  Flera- 
ming  v.  Roberts,  84  N.  C,  532;  Eure  v.  Paxton,  80  N.  C,  17;  Thaxton 
v.  Williamson,  72  N.  C,  125;  Covington  v.  Ingram,  64  N.  C,  123. 

A  party  complaining  of  a  judgment  upon  the  ground  of  fraud  or 
mistake,  can  seek  redress  by  a  new  action  after  final  judgment,  or  by 
motion  in  the  cause  if  it  is  an  interlocutory  judgment.  McEachern 
v.  Kerchner,  90  N.  C,  177. 

Obtaining  a  judgment  by  fraud  does  not  make  it  irregular,  and  af- 
ter the  termination  of  the  action  the  judgment  can  only  be  im- 
peached on  that  ground  by  a  new  action.  Before  the  action  is  ter- 
minated, however,  it  may  be  set  up  on  a  motion  in  the  cause  by  a  pe- 
tition alleging  the  fraud.     Williamson  v.  Hartman,  82  N.  C.,  236. 

Where  an  order  or  judgment  is  interlocutory,  it  may  be  corrected 
for  fraud  or  mistake,  by  a  motion  in  the  cause;  but  if  it  be  a  final 
judgment,  it  must  be  done  by  a  civil  action.  Vaughan  v.  Gooch,  92 
N.  C,  524. 

The  remedy  against  a  judgment  procured  by  the  fraudulent  col- 
lusion of  opposing  counsel,  is  by  an  independent  action  to  impeach 
the  judgment.     Beck  v.  Bellamy,  93  N.  0.,  129. 

Where  the  action  or  proceeding,  in  which  a  judgment  has  been 
rendered,  is  ended,  the  remedy  for  any  fraud  therein  is  by  an  inde- 
pendent action ;  but  where  it  is  sought  to  be  avoided  for  irregularity, 
the  remedy  is  by  a  motion  in  the  cause.  Spivey  v.  Harrell,  101  N. 
C,  48. 

Any  error  permitted  or  fraud  perpetrated  in  the  conduct  of  an  ac- 
tion which  has  regularly  terminated,  cannot  be  remedied  by  a  motion 
in  the  cause,  but  relief  must  be  sought  by  an  action  to  impeach  the 
former  proceeding;  and  this  action  is  only  open  to  the  parties  to 
the  original  suit     Mock  v.  Coggin,  101  N.  C,  366. 

Where  a  final  judgment  or  decree  has  been  rendered  in  a  cause, 
and  it  is  sought  to  impeach  it  for  fraud,  or  for  serious  irregularity  in 
the  proceeding,  not  apparent  in  the  record,  the  remedy  is  by  a  new 
and  independent  action,  and  not  by  a  motion  in  the  original  cause. 
Smith  v.  Fort,  105  N.  C,  446;  Bost  v.  Lassiter,  105  N.  C,  490;  Small- 
wood  v.  Trenwith,  110  N.  C,  91. 

A  judgment  may  be  set  aside  for  irregularity  only  upon  the  appli- 
cation of  a  party  thereto;  if  it  is  sought  to  set  it  aside  for  fraud,  an 
independent  action  should  be  instituted  by  the  party  desiring  such 
relief.  UzaJe  v.  Vinson,  111  N.  C,  138;  Rawls  v.  Carter,  119  N.  C, 
596;  Smith  v.  Gray,  116  N.  C,  311. 

Cannot  be  attacked  collaterally. — The  heirs  of  a  decedent,  defend- 
ants in  a  proceeding  to  make  assets,  will  not  be  allowed,  ordinarily, 
to  collaterally  attack  a  former  proceeding  between  them  and  the 
same  administrator  to  sell  other  lands  of  the  decedent  to  make  as- 
sets. Turner  v.  Shuffler,  108  N.  C,  642;  Byrd  v.  Byrd,  117  N.  C 
523. 

Feme  covert. — A  judgment  obtained  against  a  married  woman 
upon  an  official  bond,  signed  by  her  as  surety,  without  the  written  as- 
sent of  her  husband,  will  be  set  aside  on  motion.  Harris  v.  Jenkins, 
72  N.  C,  183. 

A  wife,  sued  with  her  husband,  who  relied  on  him  to  employ  coun- 
sel, which  he  fails  to  do,  can  have  the  judgment  set  aside  if  motion 
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is  made  within  one  year  after  notice  of  the  judgment.  Nicholson  v. 
Cox,  83  N.  C.(  48.  If  she  fail  to  do  this,  an  injunction  will  not  lie. 
Neville  v.  Pope,  95  N.  C,  346. 

Non-residents. — The  courts  being  open  to  non-residents  in  assert- 
ing their  rights  will  go  no  further  in  protecting  them  than  residents 
from  the  consequences  of  unreasonable  delay  in  moving  to  set  aside 
an  irregular  judgment.    England  v.  Garner,  90  N.  C,  197. 

Amendment  of  the  record. — The  court  will,  in  general,  permit  a 
record  to  be  amended,  and  a  judgment  to  be  entered  nunc  pro  tunc, 
when  it  has  been  delayed  by  the  act  of  the  court  or  clerk.  Bright 
v.  Sugg,  15  N.  C,  492;  Long  v.  Long,  85  N.  C,  415:  Ferrell  v.  Hales, 
119  N.  C,  199. 

The  order  of  amendment  may  be  made  in  a  county  other  than 
where  the  record  is.     Brooks  v.  Stephens,  100  N.  C,  297. 

Every  court  can  amend  its  own  records,  if  erroneous,  so  as  to 
make  them  speak  the  truth ;  and  this,  regardless  of  the  consequences 
to  parties,  third  persons,  and  of  the  lapse  of  time.  Walton  v.  Pear- 
son, 85  N.  C,  34.  This  right  is  inherent  in  the  courts  without  refer- 
ence to  this  section.  Strickland  v.  Strickland,  95  N.  C,  471. 
.  Sanble,  that  an  absolute  order  to  amend  the  record  has  the  legal 
effect  of  an  actual  amendment.    Ibid. 

The  power  of  a  court  to  amend  its  records  at  a  subsequent  term 
is  essential,  and  such  amendment  should  not  be  made  by  simply 
noting  the  order  to  amend,  but  by  actually  correcting  the  minutes 
of  the  former  term.     McDowell  v.  McDowell,  92  N.  C,  227. 

The  court  had  the  power  and  did  not  commit  error  in  ordering  the 
record  of  the  trial  of  a  criminal  action  to  be  amended  by  inserting 
the  plea  of  not  guilty  after  verdict,  when  all  the  circumstances 
connected  with  the  trial  showed  that  both  the  state  and  the  de- 
fendant had  proceeded  upon  the  assumption  that  the  plea  had  been 
in  fact  made,  but  its  formal  entry  of  record  had  been  inadvertently 
omitted.     State  v.  Farrar,  104  N.  C,  702. 

See  Sec.  273,  ante,  and  cases  cited. 

Res  judicata. — Where  a  motion  to  set  aside  a  judgment  has  been 
refused,  a  subsequent  motion  upon  substantially  the  same  grounds 
will  not  be  entertained.     Mabry  v.  Henry,  83  N.  C,  298. 

Not  a  contempt. — The  application  to  set  aside  a  judgment  under 
this  section  upon  insufficient  grounds  is  not  an  act  of  contempt  which 
will  authorize  the  court  to  imprison  the  applicant  until  he  shall 
have  paid  the  debt.    Daniel  v.  Owen,  72  N.  C,  340. 

Execution. — The  court  has  no  power  to  amend  an  execution  so  as 
to  divest  the  title  acquired  by  an  innocent  purchaser  without  notice. 
Williams  v.  Sharpe,  70  N.  C,  582. 

Leave  to  Issue  execution. — Where,  upon  service  of  a  notice  of  a 
motion  for  leave  to  issue  execution,  the  defendant  told  the  sheriff  he 
had  a  discharge  in  bankruptcy,  and  asked  him  to  write  the  plaintiff 
about  it,  but  took  no  further  action,  he  will  not  be  entitled  to  have 
leave  to  issue  execution,  granted  by  the  clerk,  vacated.  Hiatt  v. 
Waggoner,  82  N.  C,  173. 

Supplementary  proceedings. — Where,  by  an  order  in  supplemen- 
tary proceedings,  a  debt  due  the  wife  is  ordered  to  be  applied  to  pay- 
ment of  a  debt  due  by  her  husband,  the  wife  is  entitled  to  ha\e  such 
order  set  aside,  she  not  having  been  a  party  when  such  order  was 
made.    Williams  v.  Green,  68  N.  C,  183. 

Justice's  judgment. — A   justice's  judgment  docketed   in  the  su- 
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perior  court  cannot  be  impeached,  set  aside  or  modified  in  the  su- 
perior court,  except  upon  a  recorder  I  first  had.  Cannon  v.  Parker, 
81  N.  C,  320;  Ledbetter  v.  Osborne,  66  N.  C,  379;  Birdsey  v.  Harris, 
68  N.  C,  92;  Morris  v.  Rippy,  84  N.  C,  611;  Bailey  v.  Hester,  101  N. 
C.f  538;  Whitehurst  v.  Trans.  Co.,  109  N.  C,  342;  Patterson  v.  Walton, 
119  N.  C,  500. 

In  discretion  of  judge  to  allow  a  new  plea,  or  amendment  of  plea 
below,  on  appeals  from  justice.  Hinton  v.  Deans,  75  N.  C,  18;  Lane 
▼.  Morton,  78  N.  C,  7;  Thomas  v.  Simpson,  80  N.  C,  3;  Poston  v. 
Rose,  87  N.  C,  279;  Wiggins  v.  McCoy,  87  N.  C,  499;  Beville  v.  Cox, 
109  N.  C,  265. 

A  motion  to  vacate  a  judgment  rendered  in  the  court  of  a  justice 
of  the  peace  for  irregularity,  should  be  made  before  the  justice  who 
gave  the  judgment,  or  his  successor,  notwithstanding  it  may  have 
been  docketed  in  the  superior  court.  The  latter  court  lias  no  juris- 
diction except  upon  appeal.  Whitehurst  v.  Transportation  Co.,  109 
N.  C,  342. 

If  the  judgment  has  been  docketed  in  the  superior  court  find  sub- 
sequently vacated  by  the  justice  of  the  peace,  the  defendant  may, 
upon  motion,  have  the  judgment  therein  set  aside;  such  docketing, 
however,  only  operates  as  a  judgment  of  the  superior  court  for 
the  purposes  of  lien.  Whitehurst  v.  Transportation  Co.,  109  N.  C, 
342. 

Clerk  no  jurisdiction. — The  judge,  and  not  the  clerk  of  the  superior 
court,  has  jurisdiction  of  an  application  for  relief  under  this  section. 
Griel  v.  Vernon,  65  N.  C,  76. 

The  clerk  of  the  superior  court  cannot  set  aside  a  judgment  in  a 
special  proceeding  for  excusable  negligence,  under  the  provisions  of 
Sec.  274  of  The  Code,  but  he  can  allow  an  amendment  under  the  pro- 
visions of  Sec.  273.     Maxwell  v.  Blair,  95  N.  C,  317. 

In  the  supreme  court. — Although  in  terms  this  section  applies  only 
to  the  superior  court,  yet  the  spirit  and  equity  of  its  provisions  ex- 
tend to  the  supreme  court,  and  relief  in  like  cases  will  be  adminis- 
tered in  cases  pending  in  that  court.  When  it  appears,  therefore,  on 
a  petition  to  rehear  an  appeal,  which  had  been  dismissed  for  want  of 
an  undertaking  for  the  costs,  that  such  undertaking  was  not  filed 
from  an  excusable  neglect  of  appellant,  the  judgment  of  dismissal 
will  be  set  aside,  and  the  case  restored  to  the  docket.  Wade  v. 
Newbern,  73  N.  C,  318.     See,  also,  Home  v.  Home,  75  N.  C,  101. 

A  report  of  a  referee  made  to  the  supreme  court,  and  final  judg- 
ment entered  thereon,  is  not  open  to  a  motion  to  a  subsequent  term 
to  correct  an  alleged  error  in  the  method  of  computing  interest.  The 
only  remedy  to  correct  an  erroneous  judgment  is  by  petition  to  re- 
hear filed  in  accordance  with  the  rule.  Garrett  v.  Love,  90  N.  C, 
368. 

The  spirit  and  equity  of  this  section  apply  to  the  supreme  court, 
and  the  same  relief  will  be  administered  there  as  in  the  superior 
court,  in  proper  case.    Wiley  v.  Logan,  94  N.  C,  564. 

It  manifestly  appearing  that  the  supreme  court,  at  a  former  term, 
determined  to  reverse  a  judgment  of  the  court  below,  but  inadver- 
tently an  order  of  affirmance  was  made  at  the  foot  of  the  opinion 
filed  by  one  of  the  justices,  for  the  court,  the  court  will  strike  out 
that  order,  and  enter  one  of  reversal.  Cook  v.  Moore,  100  N.  C,  294 ; 
State  v.  Willis,  106  N.  C,  804;  Summerlin  v.  Cowles,  107  N.  C,  459; 
Barahart  v.  Brown,  118  N.  C,  710;  Scott  v.  Queen,  95  N.  C,  340. 

Under  the  constitution  of  the  state,  the  jurisdiction  of  the  su- 
preme court  to  review  and  revise  its  final  judgments,  is  confined  to 
the  power  to  rehear,  as  regulated  by  the  statute  (The  Code,  Sec.  966; 
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Rule  52),  and  to  relieve  a  party  from  a  judgment  against  him  by  bis 
mistake,  excusable  neglect  or  surprise.  The  Code,  Sec.  274;  Farrar 
v.  Staton,  101  N.  C.,  78. 

Where  it  appeared,  upon  a  motion  made  in  the  supreme  conn  to 
set  aside  a  judgment  therein  rendered,  refusing  to  grant  the  writ  of 
certiorari,  that  the  facts  upon  which  the  motion  was  based  were 
known,  or  might,  with  reasonable  diligence,  have  been  ascertained, 
upon  the  hearing  of  the  petition  for  the  certiorari,  the  motion  to  va- 
cate was  denied.    Williamson  v.  Boykin,  104  N.  C,  100. 

This  mode  of  proceeding  favored. — Application  to  a  judge  of  a  su- 
perior court,  under  this  section,  is  preferable  to  a  certiorari  from 
the  supreme  court,  when  it  can  be  employed  for  the  same  purpose. 
Watson  v.  Shields,  67  N.  C,  235. 

The  law  favors  the  hearing  and  determination  of  cases  on  their 
merits.  When,  therefore,  a  party  moved  to  set  aside  a  judgment 
within  a  year  after  its  rendition,  and  afterwards  abandoned  that 
for  another  proceeding,  having  in  view  the  same  relief,  which  was 
also  in  turn  abandoned,  the  whole  may  be  regarded  as  a  continuation 
of  the  same  proceeding.    Howell  v.  Harrell,  71  N.  C,  161. 

Judgment  taken  prior  to  act  suspending  the  C.  C.  P. — Where,  prior 
to  the  act  suspending  C.  C.  P.,  judgment  was  taken  before  the  clerk 
for  want  of  an  answer,  and  defendant  appealed,  the  judge  had  power 
to  strike  out  such  judgment  and  allow  an  answer  or  demurrer  to 
be  filed.    Walston  v.  Bryan,  64  N.  C,  764. 

See,  also,  notes  to  preceding  section. 

Sec.  27  &•     When  plaintiff  ignorant  of  name  of  defendant* 
C.  C.  P.,  s.  134. 

When  the  plaintiff  shall  be  ignorant  of  the  name  of  a 
defendant,  such  defendant  may  be  designated  in  any  plead- 
ing or  proceeding  by  any  name ;  and  when  his  true  name 
shall  be  discovered,  the  pleading  or  proceeding  may  be 
amended  accordingly. 

Sec.  270.  Errors  or  defects  not  substantial  to  be  disregarded. 
JR.  C.,  c.  3,  ss.  5,  0.     C.  C.  P.,  s.  135. 

The  court  and  the  judge  thereof  shall,  in  every  stage  of 
the  action,  disregard  any  error  or  defect  in  the  pleadings  or 
proceedings  which  shall  not  affect  the  substantial  rights  of 
the  adverse  party  ;  and  no  judgment  shall  be  reversed  or 
affected  by  reason  of  such  error  or  defect. 

Substantial  defects. — Defects  in  pleadings  and  proceedings  not 
substantial  will  be  disregarded  at  every  stage  of  the  action.  White 
v.  Morris,  107  N.  C,  92:  Patterson  v.  Walton,  119  N.  C.f  500. 

Defect  in  name  of  party. — A  defect  in  the  name  of  a  defendant 
in  the  summons  is  cured  by  a  judgment  by  default  rendered  against 
him.  It  would  be  also  cured  by  an  appeal  by  defendant  without 
having  moved  to  dismiss.  Clawson  v.  Wolf,  77  N.  C,  100;  Patterson 
v.  Walton,  119  N.  C,  500. 
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A  court,  however,  has  no  right  to  amend  process  returned  at  a 
former  term,  without  notice  to  the  persons  whose  rights  are  to  be 
affected.     Simpson  v.  Simpson,  64  N.  C,  427. 

Where  pleadings  are  reasonably  certain. — Where  the  pleadings, 
and  issues  made  by  them,  are  reasonably  certain  and  understood 
by  the  parties,  exceptions  thereto  will  be  disregarded.  Moore  v. 
Edmiston,  70  N.  C,  510;  Gorman  v.  Bellamy,  82  N.  C,  496. 

Variance  between  summons  and  complaint. — It  is  error  to  dismiss 
a  complaint  because  the  defendants  are  summoned  to  answer  the 
complaint  of  A  and  B,  and  the  complaint  is  in  the  name  of  A,  B  and 
others.  Wilson  v.  Moore,  72  N.  C,  558;  Barneycastle  v.  Walker, 
92  N.  C.,  198. 

Where  the  summons  indicates  a  different  form  of  relief  from  that 
set  out  in  the  prayer  of  the  complaint,  the\ variance  should  be  dis- 
regarded.   Ibid. 

Variance  between  allegation  and  proof. — No^V>ari&nce  between  the 
allegation  in  a  pleading  and  the  proof  shall  be  deemed  material  un- 
less it  have  actually  misled  the  party.    Gibbs  v.  Fuller,  66  N.  C,  116. 

Where  a  complaint  sets  out  a  cause  of  action,  which  would  have 
been  in  trover  under  the  old  practice,  while  the  proof  shows  a  claim 
in  assumpsit,  it  is  an  immaterial  variance  and  should  be  disregarded. 
The  distinction  between  the  forms  of  actions  having  been  abolished, 
a  party  cannot  be  allowed  to  avail  himself  of  an  objection  founded 
on  them.     Oates  v.  Kendall,  67  N.  C,  241. 

Although  the  plaintiff's  complaint  may  set  out  the  facts  and  ask 
relief  upon  an  action  on  a  special  contract,  yet,  upon  a  ruling  of  the 
court  that  he  cannot  recover  upon  the  special  contract,  he  is  entitled 
to  proceed  with  his  case  and  recover  upon  the  common  counts  in 
general  assumpsit,  without  any  amendment  of  the  pleadings.  Jones 
v.  Mial,  82  N.  C,  252;  Stokes  v.  Taylor,  104  N.  C,  394;  Fulps  v.  Mock, 
108  N.  C,  601;  Holden  v.  Warren,  118  N.  C,  326. 

Where  the  complaint  alleged  a  contract  between  plaintiff 
and  defendant,  it  was  error  in  the  trial  of  the  action  to  admit  tea- 
.  timony  of  an  alleged  contract  between  the  defendant  and  another 
person  for  the  plaintiff's  benefit.     Sams  v.  Price,  119  N.  C,  572, 

Better  to  follow  the  statute. — In  all  matters  of  procedure,  it  is  al- 
ways best  to  strictly  follow  all  statutory  requirements.  Holly  v. 
Perry,  94  N.  C,  30. 

See  Sees.  269,  270,  271,  ante,  and  the  cases  and  notes  under  them. 

Sec.  277.    Supplemental  pleadings*    C.  C.  2\,  #.  130. 

The  plaintiff  and  defendant  respectively  may  be  allowed, 
on  motion,  to  make  a  supplemental  complaint,  answer  or 
reply,  alleging  facts  material  to  the  case  occurring  after  the 
former  complaint,  answer  or  reply,  or  of  which  the  party  was 
ignorant  when  his  former  pleading  was  made,  and  either 
party  may  set  up,  by  a  supplemental  pleading,  the  judgment 
or  decree  of  any  court  of  competent  jurisdiction,  rendered 
since  the  commencement  of  such  action,  determining  the 
matter  in  controversy  in  said  action,  or  any  part  thereof; 
and  if  said  judgment  be  set  up  by  the  plaintiff,  the  same 
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shall  be  without  prejudice  to  any  provisional  remedy  there- 
tofore issued  or  other  proceedings  had  in  said  action  on  his 
behalf. 

After  case  has  been  remanded* — After  the  case  has  come  back 
from  the  appellate  court,  the  lower  court  has  power  to  permit  sup- 
plemental pleadings.  Holley  v.  Holley,  96  N.  C,  229 ;  Jones  v.  Cotten, 
108  N.  C,  457. 

When  necesary. — A  supplemental  complaint,  or  answer,  is  re- 
quired from  new  parties  only  when  the  previous  record  of  the  cause 
does  not  show  how  they  are  connected  with  the  controversy  or  in- 
terested in  its  result;  but  where  the  death  of  the  original  party  and 
the  relationship  of  the  new  parties  to  him  are  ascertained,  there 
seems  to  be  no  necessity  for  supplemental  pleadings.  Hughes  v. 
Hodges,  94  N.  C,  56. 

Cause  of  action  accrued  since  suit  begun* — A  cause  of  action  which 
occurred  after  an  action  was  instituted,  cannot  be  interjected  in  the 
pending  action  by  a  supplemental  complaint,  although  it  relates  to 
the  subject-matter  of  the  pending  action.  Metcalf  v.  Guthrie,  94  N. 
C,  447. 

Plea  since  last  continuance. — Defendant  may  set  up  defects  in 
plaintiff's  title  or  matters  validating  his  own  which  have  accrued 
since  action  begun.    Taylor  v.  Gooch,  110  N.  C,  387. 

Where  one  of  two  plaintiffs  enters  a  retraxit,  the  other  can  amend 
his  claim.     Sinclair  v.  R.  R.,  Ill  N.  C,  507. 


TITLE  Yin. 
PROCEDURE  IN  SPECIAL  PROCEEDINGS. 

Section.  i  Section. 

278.  Provisions  of  Code  applicable  I  284.  When  all  parties  ask  same  re- 

to  special  proceedings.  j  lief. 

279.  Summons  in  special  proceed-  I   285.  In  what  cases  clerk  may  hear 

ings,  what  to  contain.  summarily. 

280.  Return  of  summons.  I   286.  If  any  of  the  petitioners  are  in- 

281.  Complaint  in  special  proceed-  |  fants,  judge  must  review  order. 

ings;  when  filed.  :   287.  How  special  proceedings  to  be 

282.  Plaintiff  failing  to  file  com-  '  commenced. 

plaint  or  petition  within  the  288.  Orders,  etc.,  to  be  signed  by 

time  for  defendant's  appear-  judge. 

ance,  may  be  nonsuited.  289.  No  reports  set  aside  for  trivial 

283.  Time  of  filing  pleadings  may  defects. 

be  enlarged. 

Sec.  27 S.    Provisions  of  Code  applicable  to  special  proceed- 
ings. 

The  provisions  of  the  Code  of  Civil  Procedure  are  appli- 
cable to  special  proceedings,  except  as  otherwise  provided. 
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"What  are  and  what  are  not  special  proceedings. — Any  proceeding 
that,  under  the  old  mode,  was  commenced  by  capias  ad  responden- 
dum, or  by  a  bill  in  equity  for  relief,  is  a  "civil  action:"  any  proceed- 
ing that,  under  the  old  mode,  might  be  commenced  by  petition,  or 
motion  upon  notice,  is  a  "special  proceeding,"  such  as  dower,  par- 
tition, year's  allowance.    Tate  v.  Powe,  64  N.  C,  644. 

Proceedings  for  damages  caused  by  erection  of  mills  are  special 
proceedings.     Sumner  v.  Miller,  64  N.  C,  688. 

A  suit  to  recover  possession  of  land  is  a  civil  action,  and  not  a 
special  proceeding.  Therefore,  the  summons  (by  the  act  of  1868- 
'69,  ch.  76,)  is  returnable  to  term  time,  and  not  before  the  clerk. 
Woodley  v.  Gilliam,  64  N.  C,  649. 

See  cases  cited  under  Sec.  127,  ante. 

Summons  and  complaint  required. — A  special  proceeding  by  a 
creditor  against  an  executor  or  administrator  for  an  account  must  be 
by  summons  and  complaint  in  the  first  instance.  Where  the  plain- 
tiff in  such  proceedings  files  a  memoranda  of  evidences  of  debt 
but  no  complaint,  it  is  irregular.     Isler  v.  Murphy,  76  N.  C,  52. 

The  clerk  has  jurisdiction. — The  probate  court,  and  not  the  su- 
perior court  at  term,  has  jurisdiction  to  correct  a  mistake  in  parti- 
tion proceedings  in  which  there  is  no  peculiar  equitable  ingredient. 
Wahab  v.  Smith,  82  N.  C,  229;  Thompson  v.  Shamwell,  89  N.  C, 
283. 

A  proceeding  to  sell  land  for  assets  is  essentially  equitable,  and 
the  court  has  all  the  powers  of  a  court  of  equity  to  accomplish  its 
purpose.  Hudson  v.  Coble,  97  N.  C,  260;  Badger  v.  Jones,  66  N.  C, 
305. 

It  seems  that  in  a  special  proceeding  under  Sec.  1448,  et  seq.t  of 
The  Code,  the  clerk  has  jurisdiction  to  render  judgment,  in  favor 
of  a  creditor,  against  the  personal  representative  personally,  as  well 
as  in  his  representative  capacity,  if  a  devastavit  is  established.  Hes- 
ter v.  Lawrence,  102  N.  C,  319. 

In  a  special  proceeding  for  partition,  commenced  before  the  clerk, 
it  was  alleged  in  the  complaint  that  plaintiff  was  tenant  in  common 
with  the  defendant,  the  facts  upon  which  the  tenancy  in  common 
was  claimed  to  exist  being  set  out.  The  defendant  denied  the  alle- 
gation of  the  complaint  and  claimed  to  be  sole  owner:  Held,  that  the 
clerk  had  jurisdiction,  and  the  refusal  of  the  judge  in  term  to  dis- 
miss the  case  was  proper,  whatever  construction  is  to  be  placed  upon 
ch.  276,  Laws  1887;  Goodman  v.  Sapp,  102  N.  C,  477. 

The  charter  of  a  railroad  company  provided  that  it  might  con- 
demn land  by  a  proceeding  commenced  before  a  court  of  record 
having  common  law  jurisdiction:  Held,  that  the  clerk  of  a  superior 
court  has  jurisdiction  of  such  proceeding.  Railroad  v.  Railroad,  106 
N.  C,  16. 

The  clerk  has  not  jurisdiction. — The  probate  court  has  no  jurisdic- 
tion to  provide  for  the  payment  of  the  debts  of  a  lunatic  contracted 
prior  to  the  lunacy.  Blake  v.  Respass,  77  N.  C,  193;  Adams  v. 
Thomas,  81  N.  C,  296. 

Nor  to  try  the  question  whether  such  a  debt  is  owing  or  not  Smith 
t.  Pipkin,  76  N.  C,  569. 

While  the  jurisdiction  in  dower  is  vested  in  the  clerk,  if  an  equit- 
able element  appears  the  superior  court  alone  can  take  jurisdiction. 
Pollard  v.  Slaughter,  92  N.  C,  72;  Efiand  v.  Efland,  96  N.  C,  488. 

The  clerks  of  the  superior  courts  have  no  equity  jurisdiction  in 
respect  to  partition,  except  that  which  is  specially  conferred  by 
statute.  The  Code,  Sees.  1903  and  1904;  Bragg  v.  Lyon,  93  N.  C, 
151. 
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The  clerk  in  a  special  proceeding  has  no  power  to  make  an  order 
granting  affirmative  equitable  relief.  Equitable  defences  may  be 
set  up  in  the  answer  in  such  proceedings  by  way  of  avoidance,  and 
when  such  equitable  defences  exist  they  should  be  so  pleaded;  but 
when  pleaded  they  amount  to  no  more  than  defences,  and  cannot 
be  affirmatively  administered.    Vance  v.  Vance,  118  N.  C,  864. 

A  clerk  of  the  superior  court  has  no  jurisdiction  to  render  a  judg- 
ment on  a  report  of  arbitrators  appointed  by  the  court,  in  term, 
against  heirs  to  whom  a  decedent  conveyed  land  prior  to  his  death, 
for  the  amount  of  their  respective  shares  of  a  widow's  year's  allow- 
ance and  make  payment  on  such  sums  a  lien  on  the  land,  and  a  judg- 
ment bo  rendered  is  void.  McCauley  v.  Williams,  122  N.  C,  293; 
McCauley  v.  McCauley,  122  N.  C,  288. 

Concurrent  Jurisdiction. — The  probate  and  superior  courts  have 
concurrent  jurisdiction  to  settle  estates.  Haywood  v.  Haywood, 
79  N.  C,  42;  Britton  v.  Davidson,  79  N.  C,  423;  Devereux  v.  Dev- 
ereux,  81  N.  C,  12. 

Also,  over  lunatics  and  their  estates.  Smith  v.  Pipkin,  79  N.  C, 
569. 

Also,  to  compel  an  administrator  to  account.  Pegram  v.  Arm- 
strong, 82  N.  C  326. 

Clerk  may  appoint  himself  commissioner. — An  order  made  by  the 
clerk  appointing  himself  a  commissioner  to  sell  land,  and  subse- 
quently to  pay  out  moneys  arising  from  such  sale,  is  not  void. 
Spencer  v.  Credle,  102  N.  C,  68.  But  the  court  condemns  such  prac- 
tice.    Evans  v.  Cullens,  122  N.  C,  55. 

Case  transferred  on  issue  joined.— Where,  upon  issue  joined  in  a 
petition  by  administrator  to  sell  land  to  make  assets,  the  proceeding 
was  transferred  to  the  superior  court,  and,  upon  trial,  the  Issues 
were  found  in  favor  of  plaintiff,  the  judge  had  no  power  to  order  the 
sale,  and  the  jurisdiction  to  direct  the  application  of  the  proceeds  is 
exclusively  in  the  clerk.     Moore  v.  Ingram,  91  N.  C,  376. 

Note. — This  is  changed  by  ch.  276,  acts  1887,  Sec.  255,  ante.  It  is 
now  in  the  discretion  of  the  judge.  Ledbetter  v.  Pinner,  120  N.  C,  455. 

Where  issues  of  fact  or  of  law  arise  before  the  clerk  acting  as  a 
probate  court,  and  the  case  is  transferred  or  appealed  to  the  superior 
court,  after  action  tried  there  the  case  must  be  remanded;  otherwise 
as  to  the  action  of  the  clerk,  as  clerk,  which  is  the  action  of  the 
court  unless  reversed  or  modified  on  appeal  by  the  judge,  where- 
upon the  clerk  proceeds  as  directed  without  case  being  remanded. 
Brittain  v.  Mull,  91  N.  C,  498. 

Note. — Both  classes  of  cases  are  now  retained  in  the  superior 
court  for  all  further  action  unless  the  judge  direct  otherwise.  Ch. 
276,  acts  1887,  Sec.  255,  ante.     Faison  v.  Williams,  121  N.  C,  152. 

When  a  special  proceeding  comes  before  the  clerk,  it  is  his  duty 
to  transfer  the  matter,  if  issues  of  fact  are  joined,  to  the  civil  issue 
docket,  in  order  that  the  issues  may  be  tried  by  a  jury.  Brittain  v. 
Mull,  94  N.  C,  595. 

.  Where,  in  special  proceedings,  the  pleadings  are  made  up  before 
the  clerk,  and  upon  joinder  of  issues  are  transferred  to  the  court  in 
term,  the  judge  has  power  to  allow  amendments  or  he  may  stay 
the  trial  and  remand  the  papers  to  the  clerk,  in  order  that  he  may 
consider  a  motion  to  amend.     Loftin  v.  Rouse,  94  N.  C,  508. 

Irregularities. — The  statutes  enacted  to  cure  irregularities  in  re- 
spect to  the  jurisdiction  of  the  courts  in  special  proceedings  are 
valid.  Brickhouse  v.  Sutton,  99  N.  C,  103;  Ward  v.  Lowndes,  96  N. 
C,  367. 
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Where,  in  a  proceeding  for  sale  and  partition,  the  answer  raised 
issues  of  law  and  fact,  which  should  have  been  transferred  to  the 
superior  court  docket  "in  term,"  for  trial,  but  there  was  no  evidence 
this  had  been  done,  and  it  did  appear  that  the  clerk  made  an  order 
for  sale,  that  a  sale  was  made,  and  the  proceeds  partitioned,  that  the 
parties  were  all  before  the  court,  and  no  appeal  was  taken,  nor  any 
proceeding  instituted  to  vacate  the  action  of  the  clerk,  until  several 
years  after  the  cause  was  disposed  of,  the  parties  will  be  presumed 
to  have  abandoned  the  defences  embraced  in  the  issues,  and  to 
have  acquiesced  in  the  subsequent  orders,  etc.  Spencer  v.  Credle, 
102  N.  C,  68. 

Feme  covert. — A  judgment  in  special  proceedings  is  not  conclu- 
sive on  a  feme  covert  whose  husband  is  not  made  a  party.  Gulley 
v.  Macy,  81  N.  C,  356. 

Partition. — Tenants  in  common  of  an  undivided  interest  in  lands, 
are  not  entitled  to  have  either  actual  partition,  or  a  sale  for  partition 
of  such  interest,  unless  the  owner  of  the  remaining  Interests 
are  made  parties  to  the  proceeding,  the  statute  (The  Code,  Sec. 
1904)  requiring  that  the  whole  tract  shall  be  partitioned  or  sold, 
though  shares  may  be  allotted  to  some  of  the  tenants,  while  a  sale 
may  be  decreed  as  to  others.     Brooks  v.  Austin,  95  N.  C.,  474. 

While  a  formal  direction  to  make  title  is  not  always  necessary 
in  partition,  a  confirmation  of  sale  cannot  be  dispensed  with.  In  re 
Dickerson,  111  N.  C,  108,  and  cases  there  cited. 

When  the  plaintiff  in  partition  of  lands  claims  to  hold  as  a  tenant 
in  common  with  the  defendant,  and  defendant  denies  plaintiff's  title, 
and  claims  sole  ownership  of  the  property,  the  burden  of  proof  is  on 
the  plaintiff  to  establish  his  title.  Honeycutt  v.  Brooks,  116  N.  C, 
788.    See  Sees.  281  and  284,  post,  and  cases  there  cited. 

Dower. — Where  the  right  to  dower  has  been  assigned  before 
allotment,  the  assignee's  remedy  to  enforce  it  is  by  a  civil  action 
in  term;  the  clerk  of  the  superior  court  has  no  jurisdiction.  Par- 
ton  v.  Allison,  109  N.  C,  674;  S.  C,  111  N.  C,  429. 

The  judgment  in  a  special  proceeding  for  the  allotment  of  dower 
to  a  widow,  (Sees.  278,  2111  and  2112  of  The  Code)  is  conclusive 
upon  the  heirs,  devisees  or  other  claimants  who  may  be  parties  as 
to  the  title  of  husband  and  the  rights  of  the  widow.  Boyd  v.  Redd. 
118  N.  C,  680. 

Injunction. — In  some  cases  of  special  proceedings  the  judge  may 
grant  an  Injunction  if  subsidiary  to  relief  sought  Hunt  v.  Sneed, 
64  N.  C,  176;  Wilson  v.  Alleghany,  124  N.  C,  7. 

Processioning. — Under  ch.  22,  Laws  1893,  to  establish  boundary 
lines  no  substantive  relief  can  be  given.  Wilson  v.  Alleghany,  124  N. 
C,  7;  Williams  v.  Hughes,  124  N.  C,  3;  Basnight  v.  Meekins,  121  N. 
C,  23;  VanDyke  v.  Farish,  125  N.  C. 

Probate  of  will* — Probate  of  a  will  by  the  clerk  of  the  superior 
court  is  a  judicial  act  and  his  certificate  is  conclusive  evidence  of 
the  validity  of  the  will,  until  vacated  on  appeal,  or  declared  void  by 
a  competent  tribunal  in  a  proceeding  instituted  for  that  purpose. 
It  cannot  be  vacated  in  a  collateral  manner.  Mayo  v.  Jones,  78  N. 
C,  402;   McClure  v.  Spivey,  123  N.  C,  678. 

The  case  of  Railroad  v.  Mining  Co.,  113  N.  C,  24,  under  present 
practice,  where  the  clerks  have  jurisdiction  of  the  probate  of  wills, 
distinguished  from  the  probate  of  will  under  the  old  county  court 
system.     Davis  v.  Blevins,  123  N.  C.,  379. 
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Probate  of  lost  will. — The  probate  of  a  lost  will  must  be  made  be- 
fore the  clerk  of  the  superior  court  McCormick  v.  Jernigan,  110  N. 
C.,  406. 

Settlement  between  guardian  and  ward. — The  clerk  of  the  superior 
court  has  jurisdiction  of  settlements  between  guardian  and  ward. 
McNeill  v.  Hodges,  105  N.  C.,  52;  Clodfelter  v.  Bost,  70  N.  C,  733; 
Dcnelly  v.  Wilcox,  113  N.  C,  408.  And,  of  course,  between  the 
guardian  and  the  ward's  personal  representative.  McLean  v.  Breece, 
113  N.  C,  390. 

Creditor's  bill  to  settle  estate  of  decedent. — A  special  proceeding, 
begun  by  way  of  a  creditor's  bill,  for  the  settlement  of  the  estate 
of  a  decedent  and  payment  of  his  debts,  continues  until  all  the  debts 
are  discharged  and  there  is  a  final  judgment,  and  is  not  terminated 
by  being  left  off  the  docket.     Warden  v.  McKinnon,  94  N.  C,  378. 

Costs. — Costs  are  allowed,  as  in  civil  action,  etc.  Mayo  v.  Jones, 
78  N.  C,  406. 

Sec.  270.    Summons  in  special  proceedings;  what  to  contain* 

The  summons  in  special  proceedings  shall  command  the 
officer  to  summon  the  defendant  to  appear  at  the  office  of  the 
clerk  of  the  superior  court,  on  a  day  named  in  the  summons, 
to  answer  the  complaint  or  petition  of  the  plaintiff.  The 
number  of  days  within  which  the  defendant  is  summoned 
to  appear  shall  in  no  case  be  less  than  ten,  exclusive  of  the 
day  of  service. 

Summons  necessary. — The  appointment  of  a  trustee,  in  cases 
where  the  former  trustee  had  died,  removed  or  become  incompetent, 
cannot  be  done  on  an  ex  parte  motion  or  petition.  The  application 
is  in  the  nature  of  a  civil  action,  and  all  persons  interested  must  be 
made  parties  and  have  full  time  to  set  up  their  rights.  Guion  v. 
Melvin,  69  N.  C,  242. 

In  a  special  proceeding  by  a  creditor  against  an  executor  or  ad- 
ministrator, both  summons  and  complaint  are  necessary.  Isler  v. 
Murphy,  76  N.  C,  52. 

See  Sec.  284,  post. 

Amendment  of  summons. — Process  issuing  from  a  court  may  be 
amended,  but  not  where  third  persons  have  acquired  rights,  and  the 
amendment  is  in  such  a  matter  that  their  rights  may  be  prejudiced 
by  it.     Phillips  v.  Holland,  78  N.  C,  31.     See  Sec.  273,  ante. 

Where  the  summons  in  an  action  or  special  proceeding,  of  which 
the  superior  court  has  jurisdiction,  to  be  exercised  by  its  clerk, 
is  made  returnable  to  "term  time"  instead  of  before  the  clerk,  the 
judge  of  the  court  may  remand  it  with  directions  to  amend  the  pro- 
cess bo  as  to  make  it  properly  returnable.  Epps  v.  Flowers,  101  N. 
C,  168;  Simmons  v.  Steamboat  Co.,  113  N.  C,  147. 

Irregularity  of  summons,  judgment  not  void. — A  summons  in  a 
special  proceeding  by  an  administrator  to  sell  land  for  the  payment 
of  debts,  requiring  defendants  to  appear  before  the  "judge"  instead 
of  before  the  "clerk"  of  the  superior  court  "and  answer  the  com- 
plaint and  petition  which  will  be  deposited  in  the  office  of  the  clerk 
of  the  superior  court  of  said  county,"  is  irregular,  but  not  void,  and 
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such  irregularity  does  not  render  the  judgment  roll  in  such  special 
proceeding  inadmissible  as  evidence  in  support  if  it  is  based  thereon 
In  the  trial  of  an  action  for  the  recovery  of  land  sold  thereunder. 
Piercy  v.  Watson,  118  N.  C,  976. 

If  proper  time  not  allowed. — A  summons  served  on  a  defendant, 
commanding  him  to  answer  on  a  day  certain,  which  day  is  less  than 
twenty  days  from  the  time  of  service,  is  not  necessarily  on  that  ac- 
count void,  and  the  probate  judge  is  not  bound  to  dismiss  it.  He 
should  have  allowed  the  defendant  the  time  allowed  by  The  Code 
for  an  appearance.  Guion  v.  Melvin,  69  N.  C,  242;  Strayhorn  v. 
Blalock,  92  N.  C,  292. 

If  proper  time  is  not  allowed,  the  cause  should  be  retained,  not 
dismissed.     Weiller  v.  Laurence,  81  N.  C,  65. 

Computation  of  time. — In  computing  the  ten  days  before  the  be- 
ginning of  a  Urm  required  for  the  service  of  a  summons,  it  is  a  rule 
settled  by  long  practice  to  include  the  day  of  service  and  exclude  the 
return  day,  or  e  vonverso.    Taylor  v.  Harris,  82  N.  C,  25. 

Note. — This  section  excludes  the  day  of  service,  and  it  also  re- 
duces the  time  in  proceedings  before  the  clerk  from  twenty  days  to 
ten. 

Sec.  280.    Return  of  summons.    C.  C.  P.,  s.  75. 

The  officer  to  whom  the  summons  is  addressed  shall  note 
on  it  the  day  of  its  delivery  to  him  ;  if  required  by  the  plain- 
tiff, he  shall  execute  the  same  immediately.  When  executed, 
he  shall  immediately  return  the  summons,  with  the  date  and 
manner  of  its  execution,  by  mail  or  otherwise,  to  the  clerk 
of  the  court  issuing  it. 

Returnable  before  the  clerk. — The  summons  in  special  proceedings 
ifi  returnable  before  the  clerk.     Tate  v.  Powe,  64  N.  C,  644. 

If  served  less  than  ten  days* — In  special  proceedings,  if  summons 
is  served  less  than  ten  days  before  return  day,  the  action  ought  not  to 
be  dismissed,  but  further  time  should  be  allowed  defendant  to  an- 
swer.    Strayhorn  v.  Blalock,  92  N.  C,  293. 

Sheriffs  fees  and  return. — A  sheriff  is  not  compelled  to  execute 
a  summons  until  his  fees  are  paid,  but  he  is  required  to  make  return 
of  all  process  coming  into  his  hands,  and  is  liable  for  any  failure  to 
do  so.  Jones  v.  Qupton,  65  N.  C,  48;  Johnson  v.  Kennedy,  70  N.  C, 
435. 

Notification  to  sheriff. — An  officer,  notified  of  the  necessity  of 
prompt  measures  for  the  execution  of  process  placed  in  his  hands, 
should  take  care  to  execute  it  without  delay.  Wasson  v.  Linster,  83 
N.  C.f  575. 

Sec.  281.    Complaint  in  case  of  special  proceedings;  when 
filed.    C.  C.  P.,  s.  76.    1876-'7,  c.  241,  s.  4. 

It  shall  be  sufficient  for  the  plaintiff  to  file  his  complaint 
or  petition  with  the  clerk  of  the  court  to  which  the  summons 
is  returnable  at  the  time  of  issuing  the  summons,  or  within 
ten  days  thereafter. 
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Petition  for  partition. — In  a  petition,  for  partition,  an  allegation 
that  the  defendant  has  an  estate  in  a  certain  number  of  acres  of  said 
land,  is  insufficient,  as  it  would  indicate  that  the  defendant  has  a 
several  estate  in  that  number  of  acres.  Baum  v.  Shooting  Club,  96 
N.  C,  310. 

The  petition  is  defective  unless  it  sets  forth  that  the  petitioners 
are  tenants  in  common,  and  in  possession,  and  a  description  of  the 
land.  Alsbrook  v.  Reid,  89  N.  C,  151.  But  it  is  only  a  defective 
statement  of  cause  of  action  and  not  fatal  error.    Godwin  v.  Early, 

114  N.  C,  11.     Sec  Sees.  278  and  284. 

A  petition  asking  for  partition  of  several  tracts  not  held  by  same 
tenants  in  common,  and  for  an  adjudication  upon  the  disputed  title  of 
one  of  them,  is  multifarious.     Simpson  v.  Wallace,  83  N.  C,  477. 

The  petition  must  show  an  estate  in  possession.  Wood  v.  Sugg, 
91  N.  C,  93:  Osborne  v.  Mull,  91  N.  C,  203. 

A  petition  for  a  sale  for  partition  need  only  allege  that  the  peti- 
tioners and  defendants  are  tenants  in  common,  and  in  possession  of 
the  land,  and  the  necessity  of  a  sale  for  partition.  The  court  will 
treat  allegations  in  regard  to  the  relationship  of  the  parties  intended 
to  show  from  and  through  whom  title  to  the  land  was  derived,  etc., 
as  useless  and  unnecessary.     McGill  v.  Buie,  106  N.  C,  242. 

A  sale  for  partition  will  not  be  decreed  where  there  are  contingent 
remainders  or  other  future  conditional  interests,  unless  all  the  per- 
sons who  may  be  by  any  possibility  interested  unite  in  asking  for 
such  decree,  the  Act  of  1887,  ch.  214,  not  applying  to  such  contin- 
gent estates  and  interests.  Aydlett  v.  Pendleton,  111  N.  0.,  28,  and 
cases  there  cited.  Also  Whitesides  v.  Cooper,  115  N.  C,  570.  But 
it  will  be  decreed  if  there  is  some  one  before  the  court  representing 
such  interest.    Overman  v.  Tate,  114  N.  C,  571;  Gillespie  v.  Allison, 

115  N.  C,  542. 

There  is  no  statute  or  judicial  ruling  in  this  state  which  makes 
an  allegation  of  possession  vitally  essential  to  a  petition  for  partition 
except  the  decision  in  Alsbrook  v.  Reid,  89  N.  C,  151,  which  case  is 
overruled  on  that  point    Alexander  v.  Gibbon,  118  N.  C,  797. 

Misjoinder  of  parties. — The  same  principle  which  forbids  the 
improper  joinder  of  causes  in  civil  actions  applies  to  special  pro- 
ceedings.    Garrison  v.  Cox,  99  N.  C,  478.     See  Sec.  239  (5),  ante. 

Sec.  282.    Plaintiff  failing  to  file  complaint  or  petition  %vith- 
in  the  time  far  defendant's  appearance,  may  be  nonsuited. 

C  O.  Jl  •;  s.  7&» 

If  the  plaintiff  shall  fail  to  file  his  complaint  or  petition 
within  the  time  limited  by  the  summons  for  the  appearance 

* 

and  answer  of  the  defendant,  the  defendant  shall  be  entitled 
to  demand  judgment  of  nonsuit  against  the  plaintiff. 

When  plaintiff  can  take  a  nonsuit. — This  provision  does  not  pre- 
vent the  plaintiff  from  taking  a  nonsuit  at  his  own  election  wherever 
only  a  judgment  for  costs  can  be  rendered  against  him.  When  the 
answer  would  justify  an  affirmative  relief  to  the  defendant,  he  can- 
not.    McKesson  v.  Mendenhall,  64  N.  C,  502. 

Where  no  counterclaim  is  pleaded,  a  plaintiff  has  the  right  to  take 
a  nonsuit  at  any  time  before  verdict  or  final  judgment.  An  interloc- 
utory judgment  does  not  deprive  a  plaintiff  of  the  right  to  take  a 
nonsuit.    Mfg.  Co.  v.  Buxton,  105  N.  C,  74.     See  Sec.  338  (p  208).  ante. 
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On  trial  of  an  issue  devisavit  vel  non. — Anyone  may  withdraw,  if 
he  sees  proper,  but  none  have  a  right  in  such  cases  to  make  or  suffer 
a  judgment  of  nonsuit,  or  dismiss  the  proceeding.  Hutson  v.  Saw- 
yer, 104  N.  C,  1:  Collins  v.  Collins,  125  N.  C. 

If  moved  for  at  close  of  plaintiff's  evidence. — When  a  nonsuit  is 
asked  at  the  end  of  plaintiff's  evidence,  it  is  the  better  practice  for 
the  judge  to  reserve  the  point  until  after  verdict.  Davis  v.  Ely,  100 
N.  C,  283;  Tiddy  v.  Harris,  101  N.  C,  589. 

Cannot  be  entered  after  judgment. — A  nonsuit  cannot  be  entered 
after  judgment.  Mauney  v.  Long,  91  N.  C,  170;  Mfg.  Co.  v.  Buxton, 
105  N.  C.f  74. 

When  plaintiff  cannot  take  a  nonsuit. — If  the  defendant  set  up  a 
counterclaim  the  plaintiff  cannot  take  a  nonsuit.  Purnell  v.  Vaughan, 
80  N.  C,  46. 

A  plaintiff  who  has  gotten  possession  under  claim  and  delivery 
cannot  take  a  nonsuit  and  cut  off  defendant's  pleas.  Manix  v.  How- 
ard, 82  N.  C,  125.     See  p.  208,  ante. 

A  motion  to  nonsuit  not  a  substitute  for  a  demurrer. — A  motion  to 
nonsuit  cannot  be  made  a  substitute  for  demurrer.  If  a  complaint 
does  not  show  a  cause  of  action  the  defendant  should  demur.  He 
has  a  right  to  move  for  nonsuit  only  under  the  provisions  of  this  sec- 
tion.    Andrews  v.  Prltchett,  66  N.  C,  387. 

Nonsuit  is  not  retraxit. — Entry  of  "nonsuit,  judgment  against 
plaintiff  for  costs,"  is  not  a  retraxit.  Wharton  v.  Currituck,  82  N. 
C.  11. 

Judgment  as  of  nonsuit,  new  action. — An  action  dismissed  for  a 
cause  not  involving  merits,  like  a  nonsuit,  does  not  deprive  the  plain- 
tiff of  the  right  to  bring  a  new  suit  for  the  same  cause  of  action. 
Halcombe  v.  Commissioners,  89  N.  C,  346.     See  Sec.  166,  ante. 

Note. — Most  of  these  are  in  civil  actions,  not  in  special  proceed- 
ings, but  the  same  principle  applies.  See  Sec.  238,  ante,  and  cases 
cited. 

Sec.  283.     Time  of  filing  pleadings  may  be  enlarged.     C.  C 
P.,  8.  79. 

The  time  for  filing  the  complaint,  petition,  or  any  plead- 
ing whatever,  may  be  enlarged  by  the  court  for  good  cause 
shown  by  affidavit,  but  it  shall  not  be  enlarged  by  more  than 
ten  additional  davs  nor  more  than  once,  unless  the  default 
shall  have  been  occasioned  by  accident  over  which  the  party 
applying  had  no  control,  or  by  the  fraud  of  the  opposing 
party. 

Right  inherent  in  a  court. — The  superior  courts  possess  an  inher- 
ent right,  independent  of  the  C.  C.  P.,  to  allow  pleadings  to  be  filed 
at  any  time,  unless  prohibited  by  the  statute,  or  unless  vested  rights 
have  intervened.     Gilchrist  v.  Kitchen,  86  N.  C,  20. 

Clerk  may  allow  answer  to  be  filed. — Where  an  application  was 
filed  to  remove  an  administrator  and  no  answer  having  been  filed,  the 
clerk  refused  the  motion,  and  on  appeal  the  judge  reversed  the  order 
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and  remanded  the  case,  the  clerk  has  power  to  allow  an  answer  to  be 
filed.     Patterson  v.  Wadsworth,  94  N.  C,  538. 

Amendment  of  pleadings. — In  a  special  proceeding  before  the  clerk 
of  the  superior  court  the  allowance  or  rejection  of  amendments  to 
the  pleadings  are  matters  of  pure  discretion  with  him.  Simmons 
v.  Jones,  118  N.  C,  472;  Garrett  v.  Gibbs,  107  N.  C,  303;  Wiggins  v. 
McKoy,  87  N.  C.,  499. 

Sec.  284.    When  all  parties  ask  same  relief.    C.  C  J\,  s.  418. 
1868^9,  c.  93,  s.  1. 

If  all  the  parties  in  interest  join  in  the  proceeding  and  ask 
the  same  relief,  the  commencement  of  the  proceeding  shall 
be  by  petition,  setting  forth  the  facts  entitling  the  petition- 
ers to  relief,  and  the  nature  of  the  relief  demanded. 

Partition. — A  petition  for  partition  must  give  a  description  of  the 
land  and  set  forth  that  the  parties  are  tenants  in  common  and  in 
possession,  in  order  to  give  the  court  jurisdiction.  Alsbrook  v.  Reid, 
89  N.  C,  151.     See  other  cases  cited,  Sec.  281,  ante. 

Where  a  testator  devised  certain  real  estate  to  his  wife  for  life  or 
widowhood,  and,  after  her  death,  to  his  three  daughters,  naming 
them,  "as  long  as  they  wish  to  keep  house  together,"  providing  for 
sale  and  division  among  "his  children  and  their  heirs,"  if  they  (his 
daughters)  "should  marry  or  wish  to  quit  keeping  house,"  and  one 
of  the  daughters,  the  others  being  dead,  is  still  keeping  house  on  the 
land,  the  land  is  not  subject,  during  her  life  to  partition  among  the 
heirs.     Hays  v.  Davis,  105  N.  C,  482. 

Where  a  petition  for  partition  of  land  alleged  that  the  petitioners 
and  the  defendant  are  tenants  in  common,  and  that  the  defendant 
is  in  possession,  claiming  title  to  one  share,  a  demurrer  upon  the 
ground  that  the  petition  "does  not  allege  that  the  petitioners  are  in 
possession  of  the  land,  and  only  alleges  that  they  are  entitled  to  have 
possession,"  will  be  overruled.     McGill  v.  Buie,  106  N.  C,  242. 

Where  commissioners  appointed  in  partition  proceedings  were 
ordered  to  report  the  evidence  taken  before  them  and  their  finding 
of  fact  failed  to  do  so,  it  was  error  to  confirm  their  report  as  to  the 
division  of  the  land,  in  the  face  of  an  exception  thereto  on  the  ground 
that  they  ignored  the  order  of  the  court.  Pipkin  v.  Pipkin,  120  N. 
C,  161. 

Sale  of  land  for  assets. — A  claim  for  .contribution  cannot  be  set  up 
by  one  defendant  against  another  in  a  proceeding  to  sell  land  for 
assets.  When  the  amount  exceeds  two  hundred  dollars,  the  court 
in  term  alone  has  jurisdiction  of  such  cause  of  action,  except  in 
cases  of  contribution  between  persons  claiming  as  devisees  under  a 
will,  or  as  heirs  at  law  of  a  testator  to  whom  undevised  land  has 
descended,  which  exception  is  caused  by  Sec.  1534  of  The  Code. 
Wharton  v.  Wilkerson,  92  N.  C,  407. 

Where  a  special  proceeding  was  brought  to  sell  land  for  assets,  in 
pursuance  of  orders  in  which  the  land  was  sold,  but,  on  account 
of  grave  irregularities  in  this  proceeding  another  was  brought,  with 
the  consent  of  the  administrator  and  purchaser,  to  which  the  heirs 
were  parties,  such  second  proceeding  was  sufficient  to  cure  the  ir- 
regularities in  the  first,  and  none  of  the  parties  thereto  could  be  heard 
to  complain  of  it.  Ward  v.  Lowndes,  96  N.  C,  367.  Irregularities 
since  cured  by  statute.    Dickens  v.  Long,  112  N.  C,  311. 
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A  petition  to  subject  lands  to  sale  to  make  assets  is  defective 
where  it  fails  to  set  forth  "the  value  of  the  personal  estate  of  the  in- 
testate and  the  application  thereof/'  and  for  such  defect  it  is  de- 
murrable. McNeill  v.  McBryde,  112  N.  C.f  408;  Shields  v.  McDowell, 
82  N.  C,  137. 

Where,  in  a  proceeding  by  an  administrator  to  sell  land  for  assets 
to  pay  debts,  the  heirs,  who  are  necessary  parties,  allege  a  sufficiency 
of  assets  to  pay  the  debts,  or  deny  the  existence  or  validity  of  the 
alleged  debts,  the  court  will  not  order  a  sale  until  these  questions 
are  determined.     Person  v.  Montgomery,  120  N.  C,  111. 

Action  against  administrator* — Every  action  brought  in  the  pro- 
bate court  to  recover  a  debt  of  an  administrator  is  necessarily  a 
creditor's  bill.  Ballard  v.  Kilpatrick,  71  N.  C,  281;  Patterson  v. 
Miller,  72  N.  C,  516;  Pegram  v.  Armstrong,  82  N.  C,  826. 

Sec.  285.    In  what  cases  clerk  may  Iiear  summarily.    C.  C. 
P.,  s.  419.    1868^9,  c.  93,  s.  2. 

In  such  cases,  if  all  persons  to  be  affected  by  the  decree,  or 
their  attorney,  shall  have  signed  the  petition,  and  they  be  of 
full  age,  the  clerk  of  the  superior  court  shall  have  power  to 
hear  the  petition  summarily,  and  to  decide  the  same.  If 
either  or  any  of  the  petitioners  shall  be  residing  out  of  the 
state,  an  authority  from  him  or  them  to  the  attorney,  in 
writing,  must  be  filed  with  the  clerk  before  he  shall  make 
any  order  or  decree  to  prejudice  their  rights. 

Issue  of  fact. — In  special  proceedings  before  the  clerk,  when  issues 
of  fact  are  joined,  they  must  be  certified  to  the  court  in  term  for 
trial.  As  soon  as  such  issues  are  tried,  it  is  the  province  of  the 
clerk,  and  not  of  the  judge,  to  make  orders  in  the  cause.  Wharton 
v.  WilkerBon,  92  N.  C,  407;  Harper  v.  Harper,  92  N.  C,  300. 

When  an  issue  of  fact  is  joined  in  such  proceeding,  or  issues  of 
both  fact  and  law,  it  is  the  duty  of  the  clerk  to  place  the  proceeding 
on  the  docket  of  the  trial  term  for  trial.  Jones  v.  Desern,  94  N. 
C,  32. 

See  Sec.  255,  ante. 

Waiver  of  jury  trial, — The  right  to  a  Jury  trial  on  issues  of  fact 
involved  in  a  special  proceeding  for  the  sale  of  land  is  waived  by  the 
failure  of  a  party  to  demand  a  jury  before  the  clerk  makes  his  de- 
cision. Ledbetter  v.  Pinner,  120  N.  C,  456;  R.  R.  v.  Parker,  105  N. 
C,  246. 

Questions  of  fact. — The  controversy  involved  in  a  special  proceed- 
ing for  the  partition  of  land,  as  to  whether  there  shall  be  an  actual 
partition  or  sale  for  the  purpose,  is  not  an  issue  of  fact  which  should 
be  sent  to  a  jury,  but  a  question  of  fact  to  be  decided  by  the  clerk, 
or  by  the  judge  on  appeal.    Ledbetter  v.  Pinner,  120  N.  C,  456. 

Exceptions  to  report  of  commissioners  making  partition  of  land, 
supported  by  affidavits  of  inequality  in  the  division,  upon  which  is 
made  the  motion  before  the  clerk  for  a  re-division — do  not  raise  is- 
sues of  fact  by  trial  by  jury,  but  questions  of  fact  determinable  by 
the  court.     McMillan  v.  McMillan,  123  N.  C,  577. 

Issue  of  law. — Where  an  issue  of  law  is  joined  in  a  special  pro- 
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ceeding,  it  is  the  duty  of  the  clerk  to  transmit  it  to  the  judge  for  his 
decision.    Jones  v.  Desern,  94  N.  C,  32. 

Inquisition  of  lunacy. — The  report  of  a  jury  in  an  inquisition  of 
lunacy  need  not  be  formally  "confirmed"  by  the  clerk  of  the  superior 
court,  the  statute  only  requiring  it  to  be  "filed  and  recorded."  Sims 
v.  Sims,  121  N.  C,  297. 

Sec.  286.  If  any  of  the  petitioners  are  infants,  judge  must 
review  order.  C.  C.  P.,  s.  420.  1868-f9,  c.  93,  s.  3.  1887 9 
c.  61,  s.  1. 

If  any  of  the  petitioners  be  an  infant,  or  the  guardian  of 
an  infant,  acting  for  him,  no  final  order  or  judgment  of  the 
clerk  affecting  the  merits  of  the  case  and  capable  of  being 
prejudicial  to  the  infant  shall  be  valid  unless  submitted  to 
and  approved  by  the  judge  [resident  in  the  district  or  the 
judge  holding  court  therein.  Any  approval  heretofore  made 
of  any  sale  of  the  land  of  any  infant  in  any  ex  parte  proceed- 
ing, wherein  such  infant  has  appeared  by  his  or  her  guar- 
dian, by  a  judge  of  the  district  or  a  judge  holding  court 
therein,  is  hereby  in  all  things  confirmed,  as  far  as  regards 
the  jurisdiction  of  the  judge  approving  such  proceedings.] 

Note. — The  words  of  this  section  in  brackets,  were  added  by  ch. 
61,  acts  1887. 

Approval  by  judge;  when  required. — Proceedings  require  approval 
of  judge  only  where  petitioners  are  infants  and  proceedings  are  ex 
parte.  Stafford  v.  Harris,  72  N.  C,  198;  Mauney  v.  Pemberton,  75 
N.  C,  219;  Harris  v.  Brown,  123  N.  C,  419. 

See.  287.  Row  special  proceedings  to  be  commenced.  C.  C 
P.,  s.  421.     1868-' 9,  c.  93,  s.  4. 

When  special  proceedings  are  had  against  adverse  parties, 
they  shall  be  commenced  as  is  prescribed  for  civil  actions. 

Summons  required. — The  appointment  of  a  trustee  by  a  judge  of 
probate,  in  cases  where  the  former  trustee  has  died,  removed  from 
the  county,  or  become  incompetent,  cannot  be  done  on  an  ex  parte 
motion  or  petition.  The  application  for  such  appointment  is  in  the 
nature  of  a  civil  action,  and  all  persons  interested  must  be  made 
parties  and  have  full  time  and  opportunity  to  set  up  their  respective 
claims.     Guion  v.  Melvin,  69  N.  C,  242. 

Motion  to  enter  satisfaction  of  a  judgment. — A  proceeding  by  a  mo- 
tion, supported  by  affidavits,  after  a  notice  to  the  opposite  party, 
to  have  satisfaction  of  a  judgment  entered  of  record  upon  the  ground 
that  it  has  been  paid  since  its  rendition,  is  the  appropriate  remedy  in 
such  a  case,  but  is  neither  a  special  proceeding  or  a  civil  action. 
It  is  only  a  motion  in  a  cause  still  pending.  Foreman  v.  Bibb,  65 
N.  C,  128;  Peoples  v.  Norwood,  94  N.  C,  167. 

See  Sees.  279  and  284,  ante,  and  cases  there  cited. 
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Jurisdiction. — Where  proceedings  were  brought  before  the  probate 
judge  which  should  have  been  brought  before  the  clerk,  and  vice' 
versa,  the  irregularity  is  cured  by  the  statute  (1870--'l,  ch.  108,  Sec. 
1).    Ward  v.  Lowndes,  96  N.  C,  367. 

When,  without,  amendment,  matters  are  investigated  before  the 
clerk  without  objection,  of  which  the  superior  court  alone  had  juris- 
diction, and  judgment  is  rendered  thereon,  the  implied  consent  does 
not  confer  jurisdiction,  and  advantage  can  be  taken  in  the  supreme 
court  of  the  defect  on  appeal.    Robeson  v.  Hodges,  105  N.  C,  49. 

Misjoinder. — It  is  improper  to  join  a  motion  to  remove  an  admin- 
istrator with  a  motion  to  set  aside  a  judgment  The  clerk,  on  ques- 
tions of  removal,  exercises  a  jurisdictional  function  as  clerk,  while 
the  other  is  a  special  authority  conferred  upon  him  by  statute,  as  to 
judgments  rendered  by  him.     McLaurin  v.  McLaurin,  106  N.  C,  331. 

Right  to  trial  by  jury. — Even  if  the  landowner  can  demand  that  an 
issue  be  found  upon  the  question  of  damages  in  condemnation  pro- 
ceedings, previous  to  the  appointment  of  commissioners,  he  cannot 
do  so  after  the  report  of  the  commissioners  and  exceptions  to  it  are 
filed.  The  judge  then  has  the  power  to  order  a  new  appraisement, 
to  modify  or  confirm  the  report,  but  not  to  allow,  on  motion  of  one 
of  the  parties,  in  spite  of  the  objection  of  the  other,  a  trial  of  the 
issues  by  jury.    Railroad  v.  Parker,  105  N.  C,  246. 

The  issue  in  proceedings  to  assess  damages  for  right  of -way  con- 
demned for  a  railroad,  is  not  an  issue  which  either  party  has  a  con- 
stitutional right  to  have  submitted  to  a  jury.  Railroad  v.  Davis,  19 
N.  C,  451. 

Sec.  288.    Orders,  etc.,  to  be  signed  by  judge.    C.  C.  JP.,  8. 
422.    1868->9,  c.  93,  s.  5.    1872-'3,  c.  lOO. 

Every  order  or  judgment  in  a  special  proceeding,  which  is 
required  to  be  made  by  a  judge  of  the  superior  court,  either 
in  or  out  of  term,  shall  be  authenticated  by  his  signature. 

Directory  only. — The  act  requiring  the  signature  of  a  judge  to 
authenticate  his  judgments  and  decrees,  is  directory  only,  and  such 
signature  is  not  essential  to  their  validity.  Matthews  v.  Joyce,  85 
N.  C.  258;  Rollins  v.  Henry,  78  N.  C,  342;  Keener  v.  Goodson,  89  N. 
C,  373;  Spencer  v.  Credle,  102  N.  C,  68;  Bond  v.  Wool,  113  N.  Oh 
20:  Range  Co.  v.  Carver,  118  N.  C,  328. 

Except  on  issues  of  fact,  not  required. — Where,  in  such  proceedings, 
the  record  does  not  disclose  that  issues  of  fact  have  been  transferred 
to  the  court  in  term,  any  orders  made  by  the  judge  are  extra-judicial. 
Wharton  v.  Wilkerson,  92  N.  C,  407;  Loftin  v.  Rouse,  94  N.  C.  r.08. 

Final  decree* — Where,  in  special  proceedings  upon  petition  to 
sell  lands  for  assets,  there  has  been  an  order  of  sale,  sale  has  been 
made,  duly  reported  and  confirmed,  and  the  commissioner  author- 
ized to  make  title  to  the  purchaser,  this  is  a  final  decree.  Mc- 
Laurin v.  McLaurin,  106  N.  C,  331. 

Before  judge  only  by  appeal. — In  order  for  a  special  proceeding  to 
get  before  the  judge  of  a  superior  court  on  a  question  of  law,  there 
must  be  an  appeal  from  some  judgment  of  the  clerk.  Taylor  v.  Bos- 
tic,  93  N.  C,  415. 

Clerk  signs  orders* — When  the  issues  of  both  fact  and  law  are 
decided,  the  clerk  proceeds  to  give  all  other  orders  and  judgments 
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as  and  for  the  court,  these  orders  and  judgments  being  regarded 
as  made  by  the  court  through  Its  proper  officer.  Jones  v.  Desern,  94 
N.  C.,  32. 

Judge  may  retain  the  cause. — Where  issues  are  made  before  the 
clerk  in  a  special  proceeding  and  transferred  to  the  civil  issue  docket, 
the  judge  may  now,  under  ch.  276,  Laws  1887  (Sec.  255,"  ante),  hear 
and  determine  all  matters  in  controversy  and  make  a  final  decree. 
Foreman  v.  Hough,  98  N.  C,  386;  Faison  v.  Williams,  121  N.  C,  152; 
Ledbetter  v.  Pinner,  120  N.  C,  455;  Lictie  v.  Chappell,  111  N.  C.f  347. 

Court  may  stay  proceedings  in  partition. — Where  it  appears  to  the 
court  in  a  proceeding  for  partition  that  it  may  become  necessary 
to  sell  the  lands  for  assets,  it  should  stay  the  partition  until  the  per- 
sonal representative  can  have  reasonable  opportunity  to  apply  for  a 
license.    Garrison  v.  Cox,  99  N.  C,  478. 

Sec.  289.    No  report  set  aside  for  trivial  defect*    C.  C.  -P.,  »• 
424.    186  8-' 9,  c.  93,  8.  7. 

No  report  or  return  made  by  any  commissioners  shall  be 
set  aside  and  sent  back  to  them,  or  others,  for  a  new  report, 
by  reason  of  any  defect  or  omission  not  affecting  the  substan- 
tial rights  of  the  parties,  but  such  defect  or  omission  may  be 
amended  by  the  court,  or  by  the  commissioners,  by  permis- 
sion of  the  court. 

Report  conclusive,  unless  set  aside. — The  report  of  commissioners 
appointed  to  condemn  lands  and  assess  damages  for  the  purpose 
of  drainage  is,  like  the  verdict  of  a  jury,  conclusive  of  the  facts 
therein  ascertained,  until  set  aside.  Railroad  v.  Ely,  101  N.  C,  8; 
Skinner  v.  Carter,  108  N.  C,  106. 

Substantial  defect. — The  omission  in  a  report  of  commissioners 
to  make  partition  of  lands  to  state  affirmatively  that  the  allotments, 
in  their  opinion,  are  equal  in  value,  affects  the  substantial  rights 
of  the  parties  and  the  clerk  or  judge  may  set  it  aside  with  directions, 
either  that  the  commissioners  shall  make  a  re-allotment,  or  that 
others  shall  be  appointed  to  do  so.  Skinner  v.  Carter,  108  N.  C, 
106;  Worthington  v.  Coward,  114  N.  C,  289. 

Order  of  clerk  setting  aside  a  report. — An  order  of  the  clerk,  set- 
ting aside  the  report  and  a  re-division  is  appealable  to  the  judge,  and 
if  no  error  in  law  is  committed,  the  decision  of  the  judge  cannot  be 
reversed.     McMillan  v.  McMillan,  123  N.  C,  577. 

Power  of  the  judge. — A  judge  cannot,  upon  exceptions  filed  to  the 
report  of  commissioners  appointed  to  assess  damages  caused  by 
the  location  and  construction  of  a  railway,  alter  the  report  by  insert- 
ing a  different  amount  of  damages,  or  annul  the  order  appointing  the 
commissioners  and  submit  the  matter  to  a  jury;  but  he  has  the  dis- 
cretionary power  to  confirm  or  set  aside  such  report,  and  may  re- 
commit the  question  to  the  same  or  other  commissioners,  and  in 
aid  of  this  power  he  may  hear  affidavits.  Hanes  v.  Railroad,  109  N. 
C,  490;  Worthington  v.  Coward,  114  N.  C,  289. 

Where  the  clerk  refused  the  motion  to  set  aside  report  and  sent 
the  cause,  on  appeal,  to  the  judge;  Held,  that  the  judge  had  power  in 
his  discretion  to  set  aside  the  judgment  for  newly  discovered  testi- 
mony and  to  permit  the  amendment  asked  for.    In  such  case,  when 

843 


REPORT  NOT  SET  ASIDE,   TRIVIAL  DEFECTS.         §289 

the  proceedings  are  remanded  the  appellant  will  have  an  oppor- 
tunity to  answer  the  amended  complaint  and  to  present  issues  of 
fact  arising  thereon.    Faison  v.  Williams,  121  N.  C,  152. 

The  judge  may  amend  the  issue  framed  by  the  clerk.    Robinson  v. 
Sampson,  121  N.  C,  99. 


TITLE  IX. 

OF  THE  PROVISIONAL  REMEDIES  IN  CIVIL  ACTIONS. 

Chap.       I.   Arrest  and  Bail. 

II.   Claim  and  Delivery  of  Personal  Property. 

III.  Injunction. 

IV.  Attachment. 

V.   Appointment  of  Receivers  and  Other  Pro- 
visional Remedies. 


CHAPTER  ONE. 


ARREST  AND  BAIL. 


Section. 

290.  No  person  to  be  arrested  ex- 

cept as  prescribed. 

291.  In  what  cases. 

292.  Order  of  arrest;  from  whom 

obtained. 

293.  Order  obtained  on  affidavit, 

and  to  what  actions  applica- 
ble. 

294.  Undertaking  required  before 

issuing  order. 

295.  Time  when  order  may  issue, 

its  form;  time  to  answer  or 
move  to  vacate. 

296.  Sheriff  to  have  order  and  affi- 

davits, and  copies  to  be  deliv- 
ered to  defendant  by  sheriff 
on  his  arrest. 

297.  Order;  how  executed. 

298.  Defendant;   how  discharged. 

299.  Undertaking    of    defendant; 

form  of. 


Section. 


800. 
301. 
302. 

303. 
304. 


305. 

806. 
307. 
308. 


309. 
810. 


Surrender  of  defendant. 

Bail  may  arrest  defendant. 

Bail  to  be  proceeded  against  by 
action. 

Bail ;  how  exonerated. 

Undertaking  of  bail  to  be  de- 
livered to  clerk  and  notice 
thereof  to  plaintiff,  and  its 
acceptance  or  rejection  by 
him. 

Notice  of  justification;  new 
bail. 

Qualifications  of  bail. 

Justification  of  bail. 

If  bail  adjudged  sufficient,  ex- 
amination to  be  certified  and 
sheriff  exonerated. 

Defendant  may  make  deposit, 
instead  of  bail,  with  sheriff. 

Sheriff  within  four  days  to  pay 
deposit  into  court. 
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Section. 

811.  Bail  substituted  for   deposit 
and  deposit  refunded. 


Section. 

317.  Motion  to  vacate  made  on  affi- 
davit; plaintiff  may  oppose 


312.  Plaintiff  obtaining  judgment,  the   same  by  affidavits    or 

deposit  applied  to  its  pay-  :  other  proof. 

ment.  *        818.  Defendant  confined  for  want 

318.  Sheriff  liable  as  bail.  when.  '  of  bail,  may  give  bail,  and 

314.  Judgment  against  bheriff;  ac-  i  bond  returned  to  next  court. 

tion  on  his  official  bond.  319.  Bail  to  pay  costs  in  certain 

815.  Bail  liable  to  sheriff.  !  cases. 

316.  Defendant    before   judgment      320.  Bail  not  discharged  by  amend- 

may  apply  on  motion  to  va-  ment  of  process. 

cate. 

Sec.  290.    No  person  to  be  arrested  except  as  prescribed.    C. 
C.  JP.,  s.  148. 

No  person  shall  be  arrested  in  a  civil  action  except  as  pre- 
scribed by  this  chapter ;  but  this  provision  shall  not  apply 
to  proceedings  for  contempt. 

Ancillary  remedy. — Arrest  and  ball  is  an  ancillary  or  provisional 
remedy,  and  presupposes  an  original  action,  in  which  the'  provi- 
sional remedy  may  or  may  not  be  applied  for.  Jarman  v.  Ward,  67 
N.  C.  32. 

Sec.  291.    In  what  crises.    C.  C.  JP.,  s.  149.    It.  C,  c.  31,  s.  54. 
1877,  c.  11H,  s.6.    1869-970,c.79,s.l.    1891,  c.  541,  s.l. 

The  defendant  may  be  arrested,  as  hereinafter  prescribed, 
in  the  following  cases  : 

(1)  In  an  action  for  the  recovery  of  damages,  on  a  cause 
of  action  arising  out  of  contract,  where  the  defendant  is  not 
a  resident  of  the  state,  or  is  about  to  remove  therefrom,  or 
where  the  action  is  for  an  injury  to  person  or  character,  or 
for  injuring,  or  for  wrongfully  taking,  detaining  or  convert- 
ing property,  real  or  personal. 

Note. — The  words  "real  or  personal"  at  the  end  of  this  subsection 
were  added  by  ch.  541,  Acts  1891. 

Insufficient  affidavits. — An  affidavit  that  the  defendant  is  "about 
to  leave  the  state"  is  insufficient  to  obtain  an  order  of  arrest,  be- 
cause— 

1.  It  does  not  set  forth  that  it  is  with  the  intent  to  defraud  his 
creditors:  and 

2.  It  does  not  state  the  ground  of  affiant's  belief  that  the  defend- 
ant  is  about  to  commit  the  act  apprehended;  which  is  necessary 
to  be  done  in  order  that  the  court  may  perceive  that  he  has 
reasonable  cause  for  such  apprehension.  Wilson  v.  Barnhill,  64  N. 
C,  121. 

.  An  affidavit  alleging  that  the  defendant  "Is  about  to  remove  from 
the  state  of  North  Carolina  to  become  a  resident  of  the  state  of 
Virginia,"  is  insufficient  if  it  does  not  state  the  reasons  of  the  belief 
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in  regard  to  what  is  about  to  occur,  in  order  that  the  court  may 
judge  whether  his  apprehensions  be  reasonable  or  not.  Wood  v. 
Harrell,  74  N.  C„  338. 

Applied  to  personal  property  only. — The  provision  in  this  section, 
for  the  arrest  of  a  defendant,  "for  injuring  or  for  wrongfully  taking, 
detaining  or  converting  property,"  has  reference  to  personal  and  not 
real  property,  notwithstanding  the  definition  of  the  word  property 
in  Sec.  3765  (6).     Bridgers  v.  Taylor,  102  N.  C,  86. 

Note. — This  decision  was  prior  to  the  amendment  of  1891  above 
stated. 

When  grounds  of  belief  must  be  stated — When  the  plaintiff,  in  his 
affidavit  to  obtain  an  order  of  arrest,  relies  upon  his  apprehension 
of  what  the  defendant  is  about  to  do,  as  "remove  from  the  state," 
"secrete  his  property,"  etc.,  he  must  state  the  grounds  on  which  he 
bases  such  apprehensive  belief,  in  his  affidavit;  but  when  he  relies 
on  a  fact  already  accomplished,  it  is  sufficient,  if  such  facts  be  stated 
in  the  words  of  The  Code  authorizing  the  arrest,  as  that  the  defend- 
ant "has  secreted  his  property  with  intent  to  defraud  his  creditors," 
etc.     Hughes  v.  Person,  63  N.  C,  548. 

In  an  application  for  an  order  of  arrest,  the  applicant  is  required 
to  set  forth  fully  and  with  legal  precision  the  facts  which  consti- 
tute his  alleged  cause  of  action.  If  they  are  of  his  own  knowledge, 
they  should  be  positively  stated,  and  if  they  are  upon  belief,  he 
should'  state  the  sources  of  his  Information,  so  that  the  court  can  de- 
termine if  a  proper  cause  of  action  exists.  Harris  v.  Sneeden,  101 
N.  C,  273. 

Rumor. — Mere  general  rumor  that  a  person  indebted  has  removed 
to  another  state  is  not  sufficient  to  justify  his  creditor  in  suing  out 
a  warrant  for  his  arrest.  There  should  be  such  evidence  as  would 
induce  a  reasonable  man  to  believe  that  the  facts  existed  upon  which 
he  based  his  application.     Tucker  v.  Wilkins,  105  N.  C,  272. 

Construction  of  statute. — Where  the  terms  of  a  statute  which  has 
received  judicial  construction  are  used  in  a  later  statute,  that  con- 
struction is  to  be  given  to  those  terms  in  the  later  statute.  Bridgers 
v.  Taylor,  102  N.  C,  86. 

When  cause  of  arrest  is  stated  in  the  complaint. — The  cause  for 
arrest,  when  set  forth  in  the  complaint,  must  be  stated  with  as  much 
explicitness  as  when  set  forth  in  an  affidavit.  Peebles  v.  Foote,  83 
N.  C,  102. 

If  cause  of  arrest  is  set  out  in  affidavit. — In  such  case  it  need  not 
be  stated  in  the  complaint.    Roulhac  v.  Brown,  87  N.  C,  1. 

Fraudulent  conveyance  by  trustee. — One  who  fraudulently  conveys 
property  held  by  him  as  trustee  can  be  legally  arrested  under  this 
section.     Fertilizer  Co.  v.  Little,  118  N.  C,  808. 

Constitutional  prohibition  of  Imprisonment  for  debt. — The  consti- 
tutional prohibition  of  imprisonment  for  debt  does  not  protect  from 
an  arrest  under  this  section  in  actions  for  tort.  Moore  v.  Green,  73 
N.  C,  394:  Long  v.  McLean,  88  N.  C,  3. 

Slander  of  title. — It  is  questionable  if  an  order  of  arrest  may  be 
properly  granted  in  an  action  for  slander  of  title.  Harris  v.  Sneeden 
101  N.  C,  273. 

Seduction  of  a  daughter. — The  seduction  of  a  daughter  is  an  injury 
to  the  person  of  the  father,  within  the  meaning  of  this  section,  and 
a  sufficient  ground  for  arrest.  Hoover  v.  Palmer,  80  N.  C.,'  313. 
See  now  express  words  of  subsection  2. 

See  Sec.  447,  post,  and  cases  there  cited. 
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(2)  In  an  action  for  a  fine  or  penalty,  or  for  seduction,  or 
for  money  received,  or  for  property  embezzled  or  fraudulently 
misapplied  by  a  public  officer,  or  by  an  attorney,  solicitor  or 
counsellor,  or  by  an  officer  or  agent  of  a  corporation  or  bank- 
ing association,  in  tbe  course  of  bis  employment  as  sucb,  or 
by  any  factor,  agent,  broker  or  other  person  in  a  fiduciary 
capacity,  or  for  any  misconduct  or  neglect  in  office,  or  in  a 
professional  employment ; 

Administrator. — An  administrator  who  has  been  fixed  with  assets 
which  are  not  forthcoming  is  not  thereby  necessarily  found  guilty 
of  fraud,  so  as  to  subject  him  to  arrest  under  this  section.  Melvin  y. 
Melvin,  72  N.  C.f  384. 

Promise  to  marry. — The  provision  of  this  section,  authorizing  the 
arrest  of  the  defendant  "in  an  action  on  a  promise  to  marry/'  is  in 
violation  of  Art.  1,  Sec.  16  of  the  Constitution,  which  provides  that 
"There  shall  be  no  imprisonment  for  debt,  except  in  cases  of  fraud." 

"A  breach  of  promise  to  marry,"  says  Pearson,  C.  J.,  "is  no  more 
a  'case  of  fraud'  than  a  breach  of  any  other  promise."  Moore  v. 
Mullen,  77  N.  C,  327. 

Quaere,  whether,  in  a  case  of  breach  of  promise  of  marriage,  ac- 
companied with  seduction  and  an  attempt  to  flee  the  state,  the  ele- 
ment of  fraud  would  justify  the  defendant's  arrest.    Ibid. 

Note. — The  words  "on  a  promise  to  marry"  (on  which  Moore  v. 
Mullen,  ante,  was  decided)  have  since  been  stricken  out  of  this  sub- 
section. 

Seduction. — This  subsection,  authorizing  the  arrest  of  a  person  in 
an  action  for  seduction,  is  not  in  conflict  with  the  provision  of  the 
Constitution  prohibiting  imprisonment  for  debt.  Kinney  v.  Laughe- 
uo^ir,  97  N.  C,  325. 

Seduction  is  such  an  injury  to  "person  or  character"  as  authorizes 
arrest  under  this  section,  and  involves  also  "fraud"  and  "deceit," 
ex  iti  termini.    Hood  v.  Sudderth,  111  N.  C,  215. 

Applies  to  all  fiduciary  relations. — This  subsection  is  intended  to 
embrace  all  cases  where  the  relation  of  trust  and  confidence  in  re- 
spect to  money  received  or  personal  property  in  possession  by  one 
party  for  the  benefit  of  another  is  raised  by  contract  Travers  v. 
Deaton,  107  N.  C,  500;  Fertilizer  Co.  v.  Grubbs,  114  N.  C,  470. 

Where  the  defendant  agreed  to  receive  and  sell  for  plaintiff,  for 
cash  and  on  time,  certain  guano  described,  himself  becoming  liable 
and  indebted  for  its  value  at  an  agreed  price,  accounting  and  turning 
over  to  plaintiff  the  guano  unsold  and  the  proceeds  of  all  sales,  this 
constituted  a  fiduciary  relationship  embraced  by  this  subsection,  and 
if  the  defendant  convert  such  funds  to  his  own  use,  he  is  liable  to 
arrest.     Travers  v.  Deaton,  107  N.  C,  500. 

Where  consignees  agree  to  hold  goods,  or  the  proceeds  of  the  sale 
thereof,  or  the  notes  given  therefor,  in  trust  for  the  consignors,  a 
fiduciary  relation  is  established,  and  the  violation  of  the  contract  is  a 
breach  of  trust,  for  which,  upon  proper  affidavits  and  the  required 
undent  king,  an  order  of  arrest  could  be  obtained.  Boykin  v.  Mad- 
drey,  114  N.  C,  89:  Guano  Co.  v.  Bryan,  118  N.  C,  576. 

Agent. — A  debtor  endorsed  to  his  creditor  certain  notes  as  col- 
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lateral  security,  but  retained  possession  of  them  under  an  agreement 
that  be  was  to  collect  when  due,  and  pay  the  proceeds  to  the  credi- 
tor: Held,  that  this  made  him  the  agent  of  the  creditor,  and  subjected 
him  to  arrest  in  a  civil  action  for  fraudulently  failing  to  account  for 
the  sums  he  collected  under  the  agreement  Powers  v.  Davenport, 
101  N.  C.,  286. 

A  defendant  In  an  action  for  money  received  or  property  fraudu- 
lently misapplied  by  him,  as  agent,  may  be  arrested  under  the  pro- 
visions of  Section  291  (2)  of  The  Code.  Gossler  v.  Wood,  120  N. 
C,  70. 

(3)  In  an  action  to  recover  the  possession  of  personal  prop- 
erty, unjustly  detained,  where  the  property  or  any  part  thereof 
has  been  concealed,  removed  or  disposed  of,  so  that  it  cannot 
be  found  or  taken  by  the  sheriff,  and  with  the  intent  that  it 
should  not  be  so  found  or  taken,  or  with  the  intent  to  deprive 
the  plaintiff  of  the  benefit  thereof; 

Fraud  after  contracting  debt. — A  person  may  be  arrested  and  held 
to  bail  for  a  fraud  committed  after  the  contracting  of  the  debt,  e.  g.f 
by  concealing  property,  or  other  devices  for  defeating  the  creditor. 
Powers  v.  Davenport,  101  N.  C,  286. 

(4)  When  the  defendant  has  been  guilty  of  a  fraud  in  con- 
tracting the  debt,  or  incurring  the  obligation  for  which  the 
action  is  brought,  or  in  concealing  or  disposing  of  the  prop- 

*  erty  for  the  taking,  detention  or  conversion  of  which  the 
action  is  brought,  or  when  the  action  is  brought  to  recover 
damages  for  fraud  or  deceit ; 

Affidavit  sufficient. — Where  the  plaintiff  alleged  in  his  affidavit 
that  the  defendant  had  sold  him  a  patent  right,  representing  it  to  be 
genuine  and  no  infringement  on  any  other  patent,  which  was  false, 
and  that  the  defendant  was  a  non-resident,  the  order  was  properly 
issued.     Bahnson  v.  Cheseboro,  77  N.  C,  325. 

Fraud  of  one  partner. — The  fact  that  one  partner  has  obtained 
goods  for  the  firm  by  false  representations  does  not  make  the  other 
partner  liable  to  arrest  therefor,  unless  he  is  shown  to  be  guilty  of 
the  fraud,  and  an  affidavit  charging  one  partner  with  such  fraud 
will  not  justify  the  arrest  of  the  other.  McNeely  v.  Haynes,  76  N. 
C,  122. 

Where  members  of  a  firm  assume  a  fiduciary  relation  as  to  prop- 
erty committed  to  them,  and  a  misappropriation  is  made  by  one 
partner  with  the  knowledge,  connivance  or  consent  of  the  other,  the 
Intent  of  the  latter  to  commit  a  breach  of  trust  is  conclusively  pre- 
sumed, for  all  the  purposes  of  arrest  and  bail,  from  such  knowledge 
and  act.     Boykin  v.  Maddrey,  114  N.  C,  90. 

Non-resident. — A  non-resident  of  this  state  may  be  arresteM  and 
held  to  bail  for  fraud  under  this  subsection.  Powers  v.  Davenport. 
101  N.  C,  286. 
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(5)  When  the  defendant  has  removed  or  disposed  of  his 
property,  or  is  about  to  do  so,  with  intent  to  defraud  his 
creditors ; 

Fraudulent  conveyance  of  realty. — One  who  fraudulently  conveys 
his  real  estate  with  intent  to  defeat  his  creditors  can  be  legally  ar- 
rested under  this  subsection.     Fertilizer  Co.  v.  Little,  118  N.  C, 

809. 

Information  and  belief. — An  affidavit,  alleging  the  debt  and  fraud 
in  contracting,  and  "upon  information  and  belief,"  a  concealment  of 
property  by  the  defendant,  is  good.  Paige  v.  Price,  78  N.  C,  10; 
Peebles  v.  Foote,  83  N.  C,  102.  See  Cowles  v.  Hardin,  79  N.  C, 
677. 

Statement  of  reasons  for  belief. — An  affidavit,  stating  that  "the 
defendant  has  disposed  of  his  property  with  intent  to  defraud  his 
creditors,*'  is  good,  if  it  stops  there.  When,  however,  it  proceeds 
to  give  a  reason  for  that  belief,  the  reason  must  be  sufficient  or  the 
affidavit  will  not  suffice.  So  when  it  adds,  "In  this,  that  although  he 
has  received  from  the  plaintiffs  alone  over  $7,000  in  specie  and 
$7,600  in  currency,  and  owes  upward  of  $3,000,  he  has  not  paid  any 
of  his  debts,"  is  insufficient  to  justify  the  arrest  of  the  defendant. 
Smith  v.  Gibson,  74  N.  C,  684. 

(6)  But  no  woman  shall  be  arrested  in  any  action,  except 
for  a  wilful  injury  to  person,  character  or  property  ;  and  no 
person  shall  be  arrested  on  Sunday. 

Arrest  on  Sunday. — The  arrest  of  the  defendant  is  illegal  if  made 
on  Sunday.    Devries  v.  Summit,  86  N.  C,  126;  "White  v.  Morris,  107 

N.  C,  92. 

Sec.  292.    Order  of  arrest;  from  whom  obtained.    C.  C.  JP*$ 
8.  150. 

An  order  for  the  arrest  of  the  defendant  must  be  obtained 
from  the  court  in  which  the  action  is  brought,  or  from  a 
judge  thereof. 

By  whom  order  granted. — The  order  of  arrest  must  proceed  from 
the  court  in  which  the  action  is  brought,  or  from  a  judge  thereof. 
Houston  v.  Walsh,  79  N.  C,  35. 

.  If  affidavit  insufficient,  order  not  void. — An  order  of  arrest  granted 
by  a  court  having  jurisdiction  is  not  void,  though  it  may  be  er- 
roneous, if  issued  on  an  insufficient  affidavit.  Tucker  v.  Davis,  77 
N.  C,  330. 

Erroneously  issued. — Such  order,  although  erroneously  issued, 
would  protect  the  defendant  who  procured  it  to  be  issued  in  an  ac- 
tion vi  ct  arm  is  for  false  imprisonment  simply — although  it  would 
not  protect  him  in  an  action  for  malicious  prosecution,  where  the 
want  of  probable  cause,  with  malice,  is  alleged  and  shown.  Bryan 
v.  Stewart,  123  N.  C,  93. 

Issued  by  judge  or  clerk. — An  order  of  arrest,  under  this  Section 
Is  a  judicial,  and  not  a  ministerial  proceeding,  and  in  the  Issuance 
thereof  the  judge  and  the  clerk  have  concurrent  jurisdiction. 
Bryan  v.  Stewart,  123  N.  C,  92. 
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Order  made  outside  of  the  county. — The  rule  that,  except  by  con- 
sent or  in  those  cases  specially  permitted  by  statute,  the  judge  can 
make  no  order  in  a  cause  outside  of  the  county  where  it  is  pending, 
applies  only  to  judgments  on  the  merits  or  to  motions  in  the  cause 
strictly  so-called,  but  does  not  apply  to  ancillary  proceedings,  as 
arrest  and  bail,  etc.  Parker  v.  McPhall,  112  N.  C,  502;  Ledbetter  v. 
Pinner,  120  N.  C,  455. 

Sec.  293*    Order  obtained  on  affidavit,  and  to  what  actions 
applicable.    C.  C.  JP.,  «.  151.    1869->70,  c.  79,  s.  1. 

The  order  may  be  made  where  it  shall  appear  to  the  court 
or  judge  thereof,  by  the  affidavit  of  the  plaintiff,  or  of  any 
other  person,  that  a  sufficient  cause  of  action  exists,  and  that 
the  case  is  one  of  those  provided  for  in  this  sub-chapter. 

Sufficient  affidavit. — Where  the  plaintiff's  affidavit  alleges  the  ex- 
istence of  a  cause  of  action  and  the  fraud  committed  by  defendant 
in  contracting  the  debt,  and  that  upon  information  and  belief  the  de- 
fendant haB  fraudulently  removed  and  disposed  of  his  property,  it 
justifies  issuing  an  order  of  arrest.  Paige  v.  Price,  78  N.  C,  10; 
Peebles  v.  Foote,  83  N.  C,  102. 

An  affidavit,  by  the  plaintiff,  alleging  that  the  defendant  had  sold 
him  a  certain  patent  right,  representing  the  same  to  be  genuine  and 
no  infringement  upon  any  prior  patent,  which  representations  were 
false  and  intended  to  deceive  the  plaintiff,  who  had  been  damaged 
the  amount  of  the  purchase-money  paid  the  defendant,  and  the  de- 
fendant is  a  non-resident,  justified  issuing  a  warrant  of  arrest. 
BahnBon  v.  Cheseboro,  77  N.  C,  325. 

Insufficient  cause. — Breach  of  a  promise  to  marry  is  not  a  "case  of 
fraud,"  and  does  not  justify  an  order  of  arrest.  Moore  v.  Mullen,  77 
N.  C.,  327. 

Where  one  partner  in  a  firm  obtains  credit  by  false  representa- 
tions, the  other  partners  are  not  liable  to  arrest.  McNeely  v. 
Haynes,  76  N.  C,  122;  unless  the  misappropriation  Is  with  their 
knowledge  or  consent.    Boykin  v.  Maddrey,  114  N.  C,  90. 

Insufficient  affidavit. — Am  affidavit  that  does  not  set  forth  how  the 
funds  in  the  hands  of  an  administrator  have  been  misapplied  is  not 
sufficient  to  justify  holding  him  to  ball.  Melvin  v.  Melvin,  72  N.  C, 
384. 

Additional  affidavit. — Leave  to  amend  an  affidavit  by  filing  an  ad- 
ditional one  is  a  matter  of  discretion,  but  after  the  defendant  has 
been  discharged  for  defect  in  the  affidavit,  the  plaintiff  may  at  once 
apply  for  another  order  upon  a  new  affidavit.  Wilson  v.  Barnhill. 
64  N.  C,  121. 

Where  the  affidavit  on  which  the  order  (of  attachment)  issued  is 
defective,  and  the  defendant  moves  to  dismiss  on  counter-affidavits, 
to  which  the  plaintiff  replies  with  one  which  Is  sufficient,  the 
second  affidavit  cures  the  defects  of  the  first.  Clark  v.  Clark,  64  N. 
C,  150. 

Validity  of  order  of  arrest,  how  determined. — The  validity  of  an 
order  of  arrest  and  warrant  of  attachment  is  determined  upon  facts 
alleged  in  the  original  affidavit  and  existing  when  the  proceeding 
is  instituted,  but  not  upon  new  matter  which  may  have  afterwards 
transpired.    Devries  v.  Summit,  86  N.  C,  126. 
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Res  judicata. — A  motion  to  discharge  the  defendant  from  custody 
is  equivalent  to  a  motion  to  vacate  the  order  of  arrest,  and  can  only 
be  made  before  judgment.  If  such  a  motion  is  made  and  refused, 
it  cannot  be  made  again,  because  it  is  res  judicata.  The  remedy  is 
by  an  appeal  from  the  first  refusal  of  the  motion.  Roulhac  v.  Brown, 
87  N.  C,  1;  Wingo  v.  Hooper,  98  N.  C,  482.  Unless  affidavits  are 
Ashby  v.  Page,  108  N.  C,  6;  Baker  v.  Garris,  Id.,  226. 

Erroneous  order  of  arrest  not  void* — An  order  of  arrest  errone- 
ously granted  by  a  court  having  Jurisdiction  is  not  void.  Tucker  v. 
filed  showing  a  changed  state  of  facts  since  motion  was  denied. 
Davis,  77  N.  C.,  330;  Bryan  v.  Stewart,  123  N.  C,  93. 

Findings  of  fact. — The  findings  of  fact  by  the  judge,  in  an  action 
at  law,  upon  which  an  order  of  arrest  is  made  or  vacated,  are  con- 
clusive. Harris  v.  S  need  en,  101  N.  C,  273;  Parker  v.  McPhail,  112 
N.  C,  502. 

Constitutional  prohibition  of  imprisonment  for  debt. — The  consti- 
tutional prohibition  against  imprisonment  for  debt  does  not  protect 
from  arrest  in  action  for  tort.  Moore  v.  Green,  73  N.  C,  394;  Long 
v.  McLean,  88  N.  C,  3. 

Affidavit  before  non-resident  notary. — A  non-resident  notary  pub- 
lic has  no  authority  to  take  an  affidavit  to  be  used  in  the  courts  of 
this  state  to  obtain  an  order  of  arrest.  Benedict  v.  Hall,  76  N.  C, 
113.  Now  validated  by  chapter  140,  Acts  1891.  Hinton  v.  Ins.  Co., 
116  N.  C,  22. 

See  Sec.  258,  as  amended,  and  cases  cited  under  Sec.  291,  ante. 

Sec.  294.     Undertaking  required  before  issuing  order.    C. 
C.  JP.f  8.  152.    1868->9,  c.  277,  s.  7. 

Before  making  the  order,  the  court  or  judge  shall  require  a 
written  undertaking  on  the  part  of  the  plaintiff,  with  suffi- 
cient surety,  payable  to  the  defendant,  to  the  effect  that  if 
the  defendant  recover  judgment  the  plaintiff  will  pay  all 
damages  which  he  may  sustain  by  reason  of  the  arrest,  not 
exceeding  the  sum  specified  in  the  undertaking,  which  shall 
be  at  least  one  hundred  dollars. 

Action  in  forma  pauperis. — One  suing  as  a  pauper  cannot  have  an 
order  of  arrest  without  giving  this  undertaking.  Rowark  v.  Homes- 
ley,  68  N.  C.,  91. 

Sec.  295.    Time  when  order  may  issue,  its  form  ;  time  to  an- 
swer or  move  to  vacate.    C.  C.  T.9  s.  133. 

The  order  may  be  made  to  accompany  the  summons,  or  to 
issue  at  any  time  afterwards,  before  judgment.  It  shall  re- 
quire the  sheriff  of  the  county  where  the  defendant  may  be 
found  forthwith  to  arrest  him  and  hold  him  to  bail  in  a  spe- 
cific sum,  and  to  return  the  order,  at  a  place  and  time  there- 
in mentioned,  to  the  clerk  of  the  court  in  which  the  action 
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is  brought,  and  notice  of  such  return  shall  be  served  on  the 
plaintiff  or  his  attorney,  as  prescribed  in  chapter  ten  for  the 
service  of  other  notice. 

But  said  order  of  arrest  shall  be  of  no  avail,  and  shall  be 
vacated  or  set  aside  on  motion,  unless  the  same  is  served 
upon  the  defendant,  as  provided  by  law,  before  the  docketing 
of  ftny  judgment  in  the  action  ;  and  the  defendant  shall  have 
twenty  days  after  the  service  of  the  order  of  arrest  in  which 
to  move  to  vacate  the  order  of  arrest,  or  to  produce  the  amount 
of  bail. 

Returnable  before  clerk. — An  order  returnable  before  the  clerk  Is 
legal.     Powers  v.  Davenport,  101  N.  C,  286. 

Alias  order. — Alias  order  of  arrest  may  issue.  White  v.  Under- 
wood, 125  N.  C. 

Order  must  issue  before  judgment. — The  order  cannot  issue  after 
final  judgment  rendered.     Houston  v.  Walsh,  79  N.  C,  38. 

Unless  issued  twenty  days  before  judgment  docketed,  it  will,  on 
motion,  be  vacated.    Ibid. 

The  words  ''before  judgment"  as  used  in  this  section  mean  "final 
judgment"  upon  the  matters  put  in  issue  by  the  pleading,  and  hence, 
the  judgment  rendered  for  the  debt  simply  in  an  action  in  which 
there  are  allegations  of  fraud,  does  not  interfere  with  the  rights  of 
the  parties  in  the  matters  in  dispute  on  the  questions  of  fraud,  if 
properly  prosecuted.     PreiBS  v.  Cohen,  117  N.  C,  54. 

Where  there  is  a  judgment  upon  a  cause  of  action  for  the  debt 
and  an  abatement  of  cause  of  action  for  fraud,  order  of  arrest  can- 
not issue.     Stewart  v.  Bryan,  121  N.  C,  46. 

Where  there  is  no  order  of  arrest  before  Judgment. — Where  there 
Is  no  order  of  arrest  before  judgment  nor  any  complaint  aver- 
j  ing  such  facts  as  would  have  justified  such  order,  a  defendant  can- 

not be  arrested  after  judgment  under  an  execution  against  the  per- 
son under  the  C.  C.  P.,  Sec.  258,  (Code,  Sec.  442,  post.)  Houston  v. 
Walsh,  79  N.  C,  35. 

Sec.  296.  Sheriff  to  have  order  and  affidavits,  and  copies  to 
be  delivered  to  defendant  by  sheriff  on  his  arrest.  C.  €.  JP«, 
s.  154. 

The  affidavit  and  order  of  arrest  shall  be  delivered  to  the 
sheriff,  who,  upon  arresting  the  defendant,  shall  deliver  him 
a  copy  thereof. 

See.  297.     Order,  how  executed.     C.  C.  JP.,  s.  155. 

The  sheriff  shall  execute  the  order  by  arresting  the  defend- 
ant and  keeping  him  in  custody  until  discharged  by  law ; 
and  may  call  the  power  of  the  county  to  his  aid  in  the  exe- 
cution of  the  arrest. 
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Served  on  prisoner. — Order  of  arrest  can  be  served  on  prisoner  in 
jail.    White  v.  Underwood,  125  N.  C. 

Service  on  Sunday. — The  service  of  the  writ  and  arrest  of  the 
defendant  on  Sunday  is  unlawful.  Devries  v.  Summit,  86  N.  C,  126; 
White  v.  Morris,  107  N.  C,  92. 

Sec  Sec.  291  (5),  ante. 

Sec.  298.    Defendant,  how  discharged.    C.  C.  P.,  s.  156. 

The  defendant,  at  any  time  before  execution,  shall  be  dis- 
charged  from  the  arrest,  either  upon  giving  bail  or  upon 
depositing  the  amount  mentioned  in  the  order  of  arrest,  as 
provided  in  this  chapter. 

Defendant,  how  discharged. — A  defendant  held  to  arrest  and  bail 
can  be  discharged  only  (1)  before  trial,  by  giving  bond  or  making 
deposit  (Section  298  of  The  Code);  (2)  at  the  trial,  by  the  Issue 
of  fraud  or  allegations  of  tort  being  found  in  his  favor  (Section  316 
of  The  Code) ;  (3)  after  (or  before)  Judgment  against  him,  by  pay- 
ment or  giving  notice  and  surrendering  all  property  in  excess  of  fifty 
dollars  (Section  2972  of  The  Code).  Fertilizer  Co.  v.  Grubbs,  114 
N.  CM  470. 

After  discharge,  action  lies  for  false  arrest.— ^The  pendency  of  an 
appeal  from  a  Judgment  of  the  justice  of  the  peace  upon  the  cause 
of  action — the  order  of  arrest  having  been  discharged  as  void — is  no 
bar  to  the  maintenance  of  an  action  for  unlawfully  causing  the  ar- 
rest of  an  alleged  debtor  upon  the  void  order  of  arrest.  Tucker  v. 
Wilkins,  105  N.  C,  272. 

Non-residents. — The  plaintiff  obtained  an  order  for  the  arrest  of 
the  defendants,  who  were  non-residents.  They  being  unable  to  give 
bail,  filed  their  petition  to  be  allowed  the  benefits  of  the  statute  re- 
lating to  insolvent  debtors:  Held,  they  were  entitled  to  the  benefits 
of  such  statute.     Burgwyn  v.  Hall,  108  N.  C,  489. 

Applies  to  torts  as  well  as  debts. — The  benefits  of  the  statute  (for 
insolvent  debtors)  extend  as  well  to  those  arrested  for  torts  as  for 
debt,  and  the  debt  growing  out  of  one  is  no  more  a  debt  and  no 
more  entitled  to  extraordinary  process  for  its  collection  than  the 
other.     Burgwyn  v.  Hall,  108  N.  C,  489. 

Sec.  299.     Undertaking  of  defendant;  form  of.    C.  C.  JP.9  s* 
157. 

The  defendant  may  give  bail  by  causing  a  written  under- 
taking, payable  to  the  plaintiff,  to  be  executed  by  sufficient 
surety  to  the  effect  that  the  defendant  shall  at  all  times  ren- 
der himself  amenable  to  the  process  of  the  court,  during  the 
pendency  of  the  action,  and  to  such  as  may  be  issued  to 
enforce  the  judgment  therein,  or  if  he  be  arrested  for  the 
cause  mentioned  in  the  third  subdivision  of  section  two  hun- 
dred and  ninety-one,  an  undertaking  to  the  same  effect  as 
that  provided  by  section  three  hundred  and  twenty-six. 
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Requirements  for  bail  bond. — A  bail  bond  should  show  on  Its  face 
that  the  surety  is  a  resident  and  freeholder  within  the  state,  or  his 
justification  should  establish  these  facts.  Howell  v.  Jones,  113  N. 
C  429. 

See  cases  cited  under  Sees.  302,  303  and  333,  post. 

Sec.  300.    Surrender  of  defendant*     C.  €.  JP.,  s.  158. 

At  any  time  before  final  judgment  against  them,  the  bail 
may  surrender  the  defendant  in  their  exoneration,  or  he  may 
surrender  himself  to  the  sheriff  of  the  county  where  he  was 
arrested  in  the  following  manner  : 

(1)  A  certified  copy  of  the  undertaking  of  the  bail  shall 
be  delivered  to  the  sheriff,  who  shall  detain  the  defendant 
in  his  custody  thereon,  as  upon  an  order  of  arrest,  and  shall 
by  a  certificate  in  writing,  acknowledge  the  surrender. 

(2)  Upon  the  production  of  a  copy  of  the  undertaking 
and  sheriff's  certificate,  the  court,  or  a  judge  thereof,  may, 
upon  a  notice  to  the  plaintiff  of  ten  days,  with  a  copy  of  the 
certificate,  order  that  the  bail  be  exonerated,  and  on  filing 
the  order  and  papers  used  in  such  application,  they  shall  be 
exonerated  accordingly.  But  this  section  shall  not  apply  to 
an  arrest  for  cause  mentioned  in  subdivision  three  of  section 
two  hundred  and  ninety-one,  so  as  to  discharge  the  bail  from 
an  undertaking  given  to  the  effect  provided  by  section  three 
hundred  and  twenty-six. 

Insolvent  debtor  law. — Every  person  taken  or  charged  on  an  order 
of  arrest  for  default  of  bail,  or  on  surrender  of  bail  in  any  action, 
and  every  person  taken  or  charged  in  execution  or  arrest  for  any 
debt  or  damage  rendered  in  any  action  whatsoever,  is  entitled  to  the 
benefits  of  the  chapter  entitled  "Insolvent  Debtors."  Burgwyn  v. 
Hall,  108  N.  C,  489. 

Sec.  SOI.    Bail  may  arrest  defendant.    C.  C.  J\,  *•  159. 

For  the  purpose  of  surrendering  the  defendant,  the  bail  at 
any  time  or  place,  before  they  are  finally  charged,  may  them- 
selves arrest  him,  or  by  a  written  authority,  endorsed  on  a 
certified  copy  of  the  undertaking,  may  empower  any  person 
over  twenty-one  years  of  age  to  do  so. 

Bail  may  arrest. — The  bail,  for  the  purpose  of  surrendering  the 
defendant,  is  empowered  at  any  time  before  he  is  finally  charged, 
to  arrest  him,  or  empower  any  other  suitable  person  to  arrest  the 
defendant,  is  empowered  at  any  time  before  he  is  finally  charged 
Gash,  99  N.  C,  280. 
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Sec.  302.    Bail  to  be  proceeded  against  by  motion.    C.  C.  P*y 
8.  160. 

In  case  of  failure  to  comply  with  the  undertaking,  the  bail 
may  be  proceeded  against  by  motion  in  the  cause  on  ten 
days'  notice  to  such  bail. 

Bail,  how  proceeded  against. — Previous  to  the  enactment  of  The 
Code,  the  plaintiff  in  a  suit  had  no  remedy  on  a  ball  bond  except  a 
scire  facias  in  the  original  cause.     Carleton  v.  Sloan,  64  N.  C,  702. 

A  writ  of  scire  facias  to  subject  ball  was  an  original  proceeding, 
under  the  former  practice,  for  which  The  Code  substitutes  the  civil 
action.     McDowell  v.  Asbury,  66  N.  C,  444. 

The  ball  may  be  proceeded  against  by  motion.  Insurance  Co.  v. 
Davis,  74  N.  C,  78. 

Note. — This  section  at  that  time  provided  that  the  bail  could 
be  proceeded  against  "by  action  only/'  It  has  been  amended  since 
to  conform  to  the  decision,  and  the  remedy  is  by  motion. 

By  motion. — The  remedy  now  is  by  a  summary  motion  in  the 
cause.  Patton  v.  Gash,  99  N.  C,  280;  Hall  v.  Tillman,  103  N.  C, 
276. 

Sec.  303.    Bail,  how  exonerated.    C.  C.  JP.,8.  161. 

The  bail  may  be  exonerated,  either  by  the  death  of  the 
defendant,  or  his  imprisonment  in  a  state  prison,  or  by  his 
legal  discharge  from  the  obligation  to  render  himself  amena- 
ble to  the  process,  or  by  his  surrender  to  the  sheriff  of  the 
county  where  he  was  arrested,  in  execution  thereof,  at  any 
time  before  final  judgment  against  the  bail. 

State  prison. — The  term  "state  prison,"  as  used  in  this  section, 
applies  either  to  the  penitentiary  or  the  county  Jail.  Sedberry  v. 
Carver,  77  N.  C,  319. 

Imprisonment  before  judgment. — The  bail  is  not  exonerated  by  the 
fact  that  the  principal  is  imprisoned  for  a  crime,  when  the  term 
of  imprisonment  has  expired  before  the  judgment  against  the  bail. 
The  statute  does  not  mean  that  the  ball  shall  be  exonerated  because 
the  principal  shall  have  been  put  in  prison,  but  if  he  shall  be  in  prison 
when  the  bail  may  be  called  upon  to  surrender  him.  Adrian  v.  Scan- 
lin,  77  N.  C,  317. 

Where  the  imprisonment  of  the  defendant,  in  another  proceed- 
ing, expires  before  judgment  is  obtained,  either  against  the  principal 
in  the  original  action  or  against  the  bail  upon  his  undertaking,  the 
bail  is  not  exonerated  by  such  imprisonment.  Sedberry  v.  Carver, 
77  N.  C,  319. 

Sec.  304.  Undertaking  of  bail  to  be  delivered  to  clerk  and 
notice  thereof  to  plaintiff,  and  its  acceptance  or  rejection 
by  him.    C.  C.  JP.,  s.  162. 

Within  the  time  limited  for  that  purpose,  the  sheriff  shall 

deliver  the  order  of  arrest  to  the  clerk  of  the  court  in  which 
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the  suit  is  brought,  with  his  return  endorsed,  and  a  certified 
copy  of  the  undertaking  of  the  bail,  and  notify  the  plaintiff 
or  his  attorney  thereof.  The  plaintiff,  within  ten  days  there- 
after, may  serve  upon  the  sheriff  a  notice  that  he  does  not 
accept  the  bail,  or  he  shall  be  deemed  to  have  accepted  it, 
and  the  sheriff  shall  be  exonerated  from  the  liability. 

Sec.  303.    Notice  of  justification ;  new  bail.    C.  C.  P.,  s.  163. 

On  the  receipt  of  such  notice,  the  sheriff  or  defendant  may, 
within  ten  days  thereafter,  give  to  the  plaintiff,  or  his  attor- 
ney, notice  of  the  justification  of  the  same  or  other  bail 
(specifying  the  places  of  residence  and  occupation  of  the  lat- 
ter) before  the  court,  justice  of  the  peace  or  judge,  at  a  specified 
time  and  place,  the  time  to  be  not  less  than  five  nor  more 
than  ten  days  thereafter.  In  case  other  bail  be  given,  there 
shall  be  a  new  undertaking,  in  the  form  prescribed  in  sec- 
tion two  hundred  and  ninety-nine. 

Failure  of  sheriff  to  give  notice. — A  sheriff  who  accepts  an  insuffi- 
cient undertaking  in  arrest  and  bail  proceedings,  or  who,  after  ex- 
ceptions filed  thereto  by  the  plaintiff,  falls  to  give  notice  of  the  time 
when  and  the  place  where  the  bail  will  justify,  is  liable  as  special  bail 
to  the  plaintiff,  and  he  will  not  be  exonerated  from  liability  by  the 
fact  that  he  acted  in  good  faith  in  taking  the  insufficient  bond,  or 
by  the  fact  that  the  plaintiff  was  near  by  and  knew  what  was  going 
on  when  an  alleged  justification  was  being  made  by  the  surety. 
Howell  v.  Jones,  113  N.  C,  429. 

Sec.  306.    Qualifications  of  bail.    C.  C.  2\,  s.  164. 

The  qualifications  of  bail  must  be  as  follows : 

(1)  Each  Qf  them  must  be  a  resident  and  freeholder  within 
the  state ; 

(2)  They  must  each  be  worth  the  amount  specified  in  the 
order  of  arrest,  exclusive  of  property  exempt  from  execution  ; 
but  the  judge,  on  justification,  may  allow  more  than  two 
bail  to  justify  severally  in  amounts  less  than  that  expressed 
in  the  order,  if  the  whole  justification  be  equivalent  to  that 
of  two  sufficient  bail. 

Sec.  307.    Justification  of  baU.    C.  C.  JP.,  s.  165. 

For  the  purpose  of  justification,  each  of  the  bail  shall 
attend  before  the  court,  or  judge,  or  justice  of  the  peace,  at 
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the  time  and  place  mentioned  in  the  notice,  and  may  be 
examined  on  oath,  on  the  part  of  the  plaintiff,  touching  his 
sufficiency,  in  such  a  manner  as  the  court,  the  justice  of  the 
peace,  or  the  judge,  in  his  discretion,  may  think  proper. 
The  examination  shall  be  reduced  to  writing,  and  subscribed 
by  the  bail,  if  required  by  the  plaintiff. 

Sec.  308.    If  bail  adjudged  sufficient,  examination  to  be  cer- 
tified, and  sheriff  exonerated.     C  C.  JP.,  s.  166. 

If  the  court,  justice  of  the  peace  or  judge  find  the  bail 
sufficient,  he  shall  annex  the  examination  to  the  undertak- 
ing, endorse  his  allowance  thereon,  and  cause  them  to  be 
filed  with  the  clerk  ;  and  the  sheriff  shall  thereupon  be  ex- 
onerated from  liability. 

Sec.  309.    Defendant  may  make  deposit  instead  of  bail  with 
sheriff.    C.  C.  P.,  *.  167. 

The  defendant  may,  at  the  time  of  his  arrest,  instead  of 
giving  bail,  deposit  with  the  sheriff  the  amount  mentioned 
in  the  order.  The  sheriff  shall  thereupon  give  the  defendant 
a  certificate  of  the  deposit,  and  the  defendant  shall  be  dis- 
charged from  custody. 

See.  31 0.    Sheriff  within  four  days  to  pay  deposit  into  court. 

c.  a  r.9  s.  16  s. 

The  sheriff  shall,  within  four  days  after  the  deposit,  pay 
the  same  into  court,  and  shall  take  from  the  officer  receiving 
the  same  two  certificates  of  such  payment,  the  ope  of  which 
he  shall  deliver  to  the  plaintiff,  and  the  other  to  the  defend- 
ant. For  any  default  in  making  such  payment,  the  same 
proceedings  may  be  had  on  the  official  bond  of  the  sheriff, 
to  collect  the  sum  deposited,  as  in  other  cases  of  delinquen- 
cies. 

Sec.  311.    Bail  substituted  for  deposit  and  deposit  refunded. 
C.  C.  P.,  s.  169. 

If  money  be  deposited,  as  provided  in  the  two  preceding 
sections,  bail  may  be  given  and  justified  upon  notice,  as  pre- 
scribed in  section  three  hundred  and  seven,  any  time  before 
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judgment;  and  thereupon  the  judge,  court  or  justice  of  the 
peace  shall  direct,  in  the  order  of  allowance,  that  the  money 
deposited  be  refunded  by  the  sheriff  or  other  officer  to  the 
defendant,  and  it  shall  be  refunded  accordingly. 

Sec.  312.    Plaintiff  obtaining  judgment,  deposit  applied  to 
its  payment*    C.  C.  J?.,  *.  170. 

When  money  shall  have  been  so  deposited,  if  it  remain  on 
deposit  at  the  time  of  an  order  or  judgment  for  the  payment 
of  money  to  the  plaintiff,  the  clerk  or  other  officer  shall, 
under  the  direction  of  the  court,  apply  the  same  in  satisfac- 
tion thereof,  and,  after  satisfying  the  judgment,  shall  refund 
the  surplus,  if  any,  to  the  defendant.  If  the  judgment  be 
in  favor  of  the  defendant,  the  clerk  or  other  officer  shall 
refund  to  him  the  whole  sum  deposited  and  remaining  unap- 
plied. 

Sec.  313.    Sheriff  liable  as  bail,  when.    C.  C.  J\,  s.  171. 

If,  after  being  arrested,  the  defendant  escape,  or  be  rescued, 
or  bail  be  not  given  or  justified,  or  a  deposit  be  not  made 
instead  thereof,  the  sheriff  shall  himself  be  liable  as  bail. 
But  he  may  discharge  himself  from  such  liability,  by  the 
giving  and  justification  of  bail  at  any  time  before  process 
against  the  person  of  the  defendant,  to  enforce  an  order  or 
judgment  in  the  action. 

8heriff  liable  for  escape. — A  sheriff  having  permitted  one  arrested 
by  him  upon  mesne  process  in  a  civil  action  to  go  into  an  adjoining 
room,  from  which  he  escaped,  was  guilty  of  an  escape  and  subjected 
himself  to  liability  as  bail.  The  Code,  sections  299,  313;  Winborne 
v.  Mitchell,  111  N.  C,  13. 

Insolvency  of  the  principal  is  no  defence  to  an  action  against  the 
bail:  nor  can  a  sheriff,  when  sued  as  ball,  show  in  mitigation  of 
damages  such  insolvency.    Winborne  v.  Mitchell,  111  N.  C,  13. 

See.  314.    Judgment  against  sheriff;  action  on  his  official 
bond.    C.  C.  JP.,  *.  172. 

If  a  judgment  be  recovered  against  the  sheriff  upon  his 
liability  as  bail,  and  an  executian  thereon  be  returned  unsat- 
isfied, in  whole  or  in  part,  the  same  proceedings  may  be  had 
on  the  official  bond  of  the  sheriff  to  collect  the  deficiency  as 
in  other  cases  of  delinquency. 
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Sec.  315.    Bail  liable  to  sheriff.    C.  C.  P.,  s.  173. 

The  bail  taken  upon  the  arrest  shall,  unless  they  justify, 
or  other  bail  be  given  or  justified,  be  liable  to  the  sheriff  by 
action  for  damages  which  he  may  sustain  by  reason  of  such 
omission. 

Sec.  316.    Defendant,  before  judgment,  may  apply,  on  tno- 
tion,  to  vacate.    C.  C.  P.9  s.  174:.    1889 ,  c.  497. 

A  defendant  arrested  may,  at  any  time  before  judgment, 
apply,  on  motion,  to  vacate  the  order  of  arrest  or  to  reduce 
the  amount  of  bail.  And  the  defendant  may,  at  any  time 
before  judgment,  deny,  upon  oath,  the  facts  alleged  in  the 
affidavit  of  the  plaintiff  on  which  the  order  of  arrest  was 
granted,  and  demand  that  the  issue  so  raised  by  the  plaintiff's 
affidavit  and  the  defendant's  denial  be  submitted  to  the  jury 
and  tried  in  the  same  manner  as  other  issues  are  tried  by  a 
jury  ;  and  if  the  issues  are  found  by  the  jury  in  favor  of  the 
defendant,  judgment  shall  be  rendered  discharging  the  de- 
fendant from  arrest  and  vacating  the  order  of  arrest,  and  the 
defendant  shall  recover  of  the  plaintiff  all  costs  of  the  pro- 
ceeding in  such  arrest  as  he  shall  have  incurred  in  defend- 
ing the  said  action. 

Note. — All  of  this  section  after  the  word  "bail,"  in  the  third  line, 
was  added  by  ch.  499,  acts  1887. 

Motion  must  be  made  before  judgment. — A  motion  to  discharge  the 
defendant  from  custody  is,  in  effect,  a  motion  to  vacate  an  order 
of  arrest,  and  can  only  be  made  before  judgment  Roulhac  v.  Brown, 
87  N.  C,  1. 

Motion  heard  anywhere  in  the  district. — A  motion  to  vacate  an 
order  of  arrest  may  be  heard  by  a  judge  out  of  court  anywhere  with- 
in the  district  that  his  duties  require  him  to  be  during  the  time  in 
which  he  is  assigned  to  the  district  Parker  v.  McPhail,  112  N.  C, 
502:  Ledbetter  v.  Pinner,  120  N.  C,  455. 

Mover  must  fully  and  clearly  meet  the  facts  alleged. — When  one 
who  ha6  been  arrested  moves  to  vacate  the  order  of  arrest  upon 
counter-affidavits,  purporting  to  meet  the  facts  alleged  against  him, 
he  should  do  so  fully  and  clearly;  otherwise  the  order  of  arrest  will 
be  continued.    Powers  v.  Davenport,  101  N.  C,  286. 

Not  ground  for  motion. — It  is  no  ground  for  vacating  an  order  of 
arrest  that  the  defendant  has  been  indicted,  tried  and  acquitted  by 
the  courts  of  another  state  upon  the  same  charge.  Powers  v.  Daven- 
port, 101  N.  C.,  286. 

If  order  is  not  vacated. — If  an  order  of  arrest  has  not  been  vacated, 
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on  motion,  the  party  in  custody  may  seek  his  discharge  in  the  man- 
ner provided  for  insolvent  debtors.  The  Code,  vol.  2,  ch.  27;  Wingo 
v.  Hooper,  98  N.  C,  482;  BurgWyn  v.  Hall,  108  N.  C,  489;  Fertilizer 
Co.  v.  Grubbs,  114  N.  C,  470. 

Motion,  if  denied,  cannot  be  renewed. — If  a  motion  to  discharge 
is  made  under  this  section  and  refused,  the  defendant  is  barred  from 
renewing  the  motion  or  moving  to  vacate  the  order  of  arrest.  It  is 
re*  judicata.  Roulhac  v.  Brown,  87  N.  C,  1;  Wingo  v.  Hooper,  98 
N.  C.,  482:  unless  upon  affidavits  showing  changed  state  of  facts. 
Ashby  v.  Page,  108  N.  C,  6;  Baker  v.  Garris,  Id.,  226. 

Finding  of  fact. — Where,  on  the  hearing  of  a  motion  to  vacate  an 
order  of  arrest,  the  judge  finds  as  a  fact  that  the  act  upon  which  it 
was  based  was  not  committed,  the  finding  is  final  and  cannot  be  re- 
viewed.    Parker  v.  McPhail,  112  N.  C,  502. 

Judge  can  vacate  any  order,  when. — A  judge  of  the  superior  court 
has  the  power  to  vacate  or  modify  orders  made  in  a  cause  at  any 
time  before  final  judgment.    Welch  v.  Kingsland,  89  N.  C,  179. 

Order  vacated  without  bond  by  defendant,  when. — A  provisional 
remedy  will  always  be  vacated  without  requiring  any  undertaking 
by  the  defendant,  if  it  appear  to  the  court,  on  its  face,  to  have  been 
issued  irregularly  or  for  an  insufficient  cause.  Bear  v.  Cohen,  65 
N.  C.f  511. 

When  an  order  of  arrest  has  been  granted  without  an  undertaking 
having  been  filed  as  required  by  Sec.  294,  ante,  it  will  be  vacated, 
on  motion,  though  the  plaintiff  may  be  suing  as  a  pauper.  Rowark 
v.  Homesley,  68  N.  C,  91. 

Jury  triai. — A  party,  under  arrest  in  a  civil  action,  moving  to 
vacate  the  order  upon  affidavits  submitted  to  the  court,  is  not  en- 
titled to  a  trial  by  jury  upon  the  question  of  fact  raised.  Wingo  v. 
Hooper,  98  N.  C,  482. 

Note. — This  is  now  otherwise  by  the  amendment  of  this  section, 
above  stated. 

Appeai  from  justice  of  the  peace. — An  appeal  from  a  justice  of  the 
peace  discharging  one  arrested  in  civil  action,  vacates  the  judgment, 
and  the  order  of  arrest  continues  in  force  pending  the  appeal.  Pat- 
ton  v.  Gash,  99  N.  C,  280. 

Sec.  317.    Motion  to  vacate  made  oti  affidavit;  plaintiff  may 
oppose  the  same  by  affidavits  or  other  proof.   C.  C.  P.,  8.1 75. 

If  the  motion  be  made  upon  affidavits  on  the  part  of  the 
defendant,  but  not  otherwise,  the  plaintiff  may  oppose  the 
same  by  affidavits,  or  other  proof,  in  addition  to  those  on 
which  the  order  of  arrest  was  made. 

Amendment  of  affidavit. — Refusal  to  allow  an  amended  affidavit 
to  be  filed  when  the  defendant  does  not  move  on  affidavit,  is  a  mat- 
ter of  discretion,  which  the  court  will  not  review.  Wilson  v.  Barn- 
hill,  64  N.  C,  121. 

Additional  affidavits. — When  an  order  of  arrest  has  been  issued 
upon  an  insufficient  affidavit,  and  the  defendant  instead  of  moving 
to  dismiss  on  the  ground  of  its  apparent  insufficiency  files  a  counter- 
affidavit,  the  plaintiff  may  file  other  affidavits,  which,  if  sufficient, 
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shall  operate  to  care  the  defects  of  the  original.     Clark  v.  Clark,  64 
N.  C,  150:  Devriee  v.  Summit,  86  N.  C,  126. 

Where  the  defendant  moves  to  vacate  the  order  upon  the  ground 
that  it  was  irregularly  or  improviaently  granted,  the  plaintiff  will  not 
be  allowed  to  offer  additional  evidence  in  support  of  his  application; 
but  if  the  defendant  moves  to  vacate  upon  counter  proofs,  the  plain- 
tiff may  produce  further  evidence.  Harris  v.  Sneeden,  101  N.  C, 
273;  Bear  v.  Cohen,  65  N.  C,  511. 

Order  should  not  be  vacated  on  a  simple  denial. — If  the  order  was 
properly  granted  it  ought  not  to  be  vacated  upon  a  simple  denial  of 
the  alleged  cause  of  action;  but  where  the  answer  or  counter-affi- 
davits meet  the  allegations  of  the  plaintiff  fully  and  in  detail,  and 
furnish  convincing  evidence  of  their  truth,  the  order  should  be  va- 
cated.    Harris  v.  Sneeden,  101  N.  C,  273. 

Validity  of  order  of  arrest,  how  determined. — The  validity  of  an 
order  of  arrest  and  warrant  of  attachment  is  determined  upon  facts 
alleged  in  the  original  affidavit  and  existing  at  the  time  when  the 
proceeding  was  instituted,  not  upon  new  matter  which  may  after- 
wards transpire.     Devries  v.  Summit,  86  N.  C,  126. 

Sec.  318.    Defendant  confined  for  want  of  bail,  may  give 
bail,  and  bond  returned  at  next  court.    R.  C.9c.  ll9s.  8. 

C.  C.  J*.,  s.  175(a). 

If  any  person  for  want  of  bail  shall  be  lawftilly  committed 
to  jail,  at  any  time  before  final  judgment,  the  sheriff,  or  other 
officer  having  him  in  custody,  may  take  bail  and  discharge 
him  ;  and  the  bail-bond  shall  be  regarded,  in  every  respect, 
as  other  bail-bonds,  and  shall  be  returned  and  sued  on  in 
like  manner ;  and  the  officer  taking  it  shall  make  special 
return  thereof,  with  the  bond  at  the  first  court  which  is  held 
after  it  is  taken. 

Sec.  310,    Bail  to  pay  costs  in  certain  cases.    JR.  C,  c.  11,8. 
10.    C.  C.P.,s.  175(b). 

Whenever  a  notice  shall  issue  against  any  person,  as  the 

bail  of  any  other  person,  and  the  bail,  at  or  before  the  term 

of  the  court  at  which  such  bail  is  bound  to  appear,  or  ought 

to  plead,  shall  not  be  discharged  from  his  liability  as  bail  by 

the  death  or  surrender  of  his  principal  or  otherwise ;  in  that 

case  the  bail  shall  be  liable  for  all  costs  which  may  accrue 

on  said  notice,  notwithstanding  the  bail  may  be  afterwards 

discharged,  by  the  death  or  surrender  of  the  principal,  or 

otherwise. 

Bail  not  bound  for  costs  of  appeal. — The  ball  are  not  bound  for  the 
costs  of  an  improper  and  ineffectual  appeal.  Clark  v.  Latham,  53  N. 
C,  1. 

360 


BAIL  NOT  DISCHARGED   BY   AMENDMENT.  §  320 

Sec.  320.    Bail  not  discharged  by  amendment  of  process 

n.  a,  c.  11,  s.  11.  c.  a  r.,  s.  175(c). 

No  amendment  of  process  shall  discharge  the  bail  of  the 
party  arrested  thereon,  unless  the  amendment  be  to  enlarge 
the  sum  demanded  beyond  the  sum  expressed  in  the  bail- 
bond. 
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CHAPTER  TWO. 
CLAIM  AND  DELIVERY  OF  PERSONAL  PROPERTY. 


Section. 

321.  Delivery  to  be  claimed  at  the 
time  of  issuing  the  sum- 
mons. 

892.  Affidavit  and  requisites. 

328.  Fiat  of  clerk  to  sheriff  to  de- 
liver property 

824.  Undertaking  of  plaintiff  for 
delivery  of  property. 

325.  Exceptions  to  undertaking. 

826.  Undertaking  of  defendant  to 
retain  property. 


Section. 

328.  Qualification  and  justification 

of  defendant's  sureties;  how. 

329.  Property  concealed  in  build- 

ings, How  taken. 
880.  Property   when    taken,    how 

kept 
381.  Property  taken,  claimed  by  a 

third  person. 
832.  Sheriff  not  bound  to  keep  the 

property,  but  may  deliver  to 

claimant. 


327.  Justification     of   defendant's     333.  Undertaking    and    affidavit, 

sureties.  when  and  where  to  be  filed. 

i 

Sec.  321.    Delivery  to  be  claimed  at  the  time  of  issuing  the 
summons.    C.  C.  2*.,  s.  176. 

The  plaintiff,  in  an  action  to  recover  the  possession  of  per- 
sonal property,  may,  at  the  time  of  issuing  the  summons,  or 
at  any  time  before  answer,  claim  the  immediate  delivery  of 
such  property,  as  provided  in  this  sub-chapter. 

Summons  must  issue. — The  order  can  only  be  granted  simulta- 
neously with,  or  after  the  issue  of  summons  commencing  an  action 
between  the  parties.  Hirsh  v.  Whitehead,  65  N.  C,  516;  Grant  v. 
Edwards,  90  N.  C,  31,  and  cases  there  cited. 

The  issue  of  a  summons  is  necessary,  in  order  to  give  the  cleric 
jurisdiction  to  issue  the  order.     Potter  v.  Mardre,  74  N.  C,  36. 

If  the  plaintiff  is  content  to  let  the  property  remain  in  the  hands 
of  the  defendant,  pending  the  aetion,  he  is  not  required  to  make  tho 
affidavit.  It  is  then,  in  effect,  the  old  action  of  detinue,  and  the  judg- 
ment is  that  set  out  in  Sec.  431,  "for  the  possession  or  for  the  value, 
in  case  delivery  cannot  be  had,  and  damages  for  the  detention,"  etc. 
Jarman  v.  Ward,  67  N.  C,  32. 

If  plaintiff  gives  the  bond  this  proceeding  is  a  substitute  for  the 
old  action  of  rcirtcrin ;  if  he  does  not  give  the  bond,  it  is  a  substitute 
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for  detinue  or  trover.    Hopper  v.  Miller,  76  N.  C,  402;   Wilson  v. 
Hughes,  94  N.  C,  182;  Hargrove  v.  Harris,  116  N.  C,  418. 

Demand  not  necessary,  when. — Where  plaintiff  consigned  to  de- 
fendants a  stock  of  goods,  the  latter  to  conduct  the  business  in  the 
name  of  the  former  and  to  account  to  plaintiff  for  all  proceeds,  and 
plaintiff  brought  action  of  claim  and  delivery:  Held,  that  the  denial, 
in  defendant's  answer,  of  plaintiff's  ownership  was  a  repudiation  of 
the  contract  and  rendered  it  unnecessary  for  plaintiff  to  prove  a  de- 
mand for  an  accounting  and  a  refusal  before  bringing  action. 
Woolen  Company  v.  McKinnon,  114  N.  C,  661. 

Where,  in  his  answer  in  an  action  of  claim  and  delivery,  the  de- 
fendant tenant  denies  that  the  crop,  for  the  possession  of  which 
the  action  is  brought,  Is  vested  in  the  plaintiff  landlord,  such  denial 
avoids  the  necessity  of  proving  a  demand  before  the  commencement 
of  the  action.  Rich  v.  Hobson,  112  N.  C,  79;  Heath  v.  Morgan,  117 
N.  C,  509. 

Where,  in  an  action  of  claim  and  delivery  for  the  possession  of 
personal  property,  the  complaint  alleges  that  defendants  are 
"in  the  unlawful  and  wrongful  possession  of  the  property  and  un- 
lawfully withhold  the  possession  from  plaintiff,"  and  the  defendants 
admit  the  complaint  by  demurrer,  the  complaint  is  not  defective  in 
its  failure  to  allege  a  demand.    Heath  v.  Morgan,  117  N.  C,  605. 

Fraudulent  sale. — On  a  sale  of  goods,  induced  by  fraud  on  the  part 
of  the  vendee,  claim  and  delivery  lies  for  the  recovery  of  the  prop- 
erty by  the  vendor.  Wilson  v.  White,  80  N.  C,  280;  Wallace  v. 
Cohen,  111  N.  C,  103;  Blake  v.  Blackley,  109  N.  C,  257;  DesFarges 
v.  Pugh,  93  N.  C,  31. 

Conditional  sale. — Where  a  cow  is  sent  to  a  person  upon  his  agree- 
ment to  pay  for  her  in  services,  but  before  they  are  rendered  he 
dies,  an  action  for  claim  and  delivery  will  not  lie  to  recover  the 
cow.     McCraw  v.  Gilmer,  83  N.  C,  162. 

Where  defendant  is  not  in  possession. — Action  does  not  lie,  if  the 
defendant  is  not  in  possession  of  the  property  when  suit  brought. 
Haughton  v.  Newberry,  69  N.  C,  456;  Moore  v.  Brady,  125  N.  C. 

Claim  and  delivery  is  not  maintainable  against  one  who  has 
neither  possession  nor  control  of  the  property  sought  to  be  recov- 
ered, but  who  has  sold  and  delivered  it  to  another  party  before 
suit  brought.     Webb  v.  Taylor,  80  N.  C.  305. 

If  defendant  gets  possession  after  judgment. — Where,  in  claim  and 
delivery,  the  plaintiff  takes  possession  of  the  property,  and  a  judg- 
ment is  entered,  by  consent,  that  he  is  entitled  to  the  possession, 
and  the  defendant,  by  some  means,  subsequently  gets  possession  of 
the  property,  the  plaintiff  is  entitled  to  an  execution  to  re-take  it 
Aldridge  v.  Loftin,  104  N.  C,  122. 

Judgment,  where  a  delivery  cannot  be  had. — When  the  property 
cannot  be  re-delivered  in  specie,  the  value  thereof,  upon  recovery, 
should  be  assessed  as  of  the  time  of  trial,  and  not  as  of  the  time  of 
seizure  by  the  sheriff.  Holmes  v.  Godwin,  69  N.  C,  467;  Ins.  Co.  v. 
Davis,  70  N.  C,  485. 

In  an  action  for  claim  and  delivery  of  a  horse,  which  died  in  de- 
fendant's possession  after  action  brought,  the  plaintiff  cannot  re- 
cover anything  except  for  the  hire  of  the  horse,  and  only  then  if  the 
death  was  caused  by  the  negligence  of  the  defendant.  Williamson 
v.  Buck,  80  N.  C,  308. 

Where  a  delivery  is  not  had,  the  suit  can  still  be  prosecuted  for  the 
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recovery  of  the  value  of  the  property  in  damages.  Miller  v.  Hahn, 
84  N.  C,  226. 

In  claim  and  delivery,  when,  for  any  cause,  judgment  cannot  be 
given  for  the  recovery  of  the  property  in  specie,  as  where,  pendente 
lite,  the  property  was  sold  under  order  of  court,  judgment  should  be 
rendered  for  the  recovery  of  the  value  of  the  property  at  the  time  of 
the  tortious  taking,  with  Interest  thereon,  in  lieu  of  damages  for  dete- 
rioration and  detention,  and  for  costs.  Hall  v.  Tillman,  110  N.  C, 
220. 

Where,  in  claim  and  delivery,  the  property  is  placed  beyond  the 
control  of  the  court  by  a  sale  under  an  order  granted  contrary  to  the 
course  and  practice  of  the  court,  reported  and  confirmed  without 
objection,  and  the  proceeds  paid  to  the  plaintiff  and  credited  upon 
the  irregular  judgment,  the  defendant  will  be  allowed  credit  upon 
the  purchase-money  for  the  proceeds  of  the  sale  as  of  the  date  of 
the  sale.     Hall  v.  Tillman,  115  N.  C,  500. 

Interest. — Interest  is  not  allowed,  as  a  matter  of  law,  in  claim  and 
delivery,  but  the  jury  can,  in  their  discretion,  allow  as  damages  in- 
terest on  the  value  of  the  property  from  the  time  it  was  taken. 
Patapsco  v.  Magee,  86  N.  C,  350;  Stephens  v.  Koonce,  103  N.  C,  266. 

Landlord  and  tenant. — Where  the  lessor  by  his  own  acts  gets  pos- 
session of  the  crop,  the  remedy  of  the  lessee  is  by  claim  and  delivery 
to  recover  his  part  thereof.    Wilson  v.  Respass,  86  N.  C,  112. 

Where  the  lessee  sues  the  lessor  in  claim  and  delivery  for  his  part 
of  the  crop,  and  the  lessor  is  solvent,  an  injunction  to  restrain  such 
lessor  from  selling  the  crop  will  not  be  granted.    Ihid. 

The  landlord  may  bring  an  action  of  claim  and  delivery  to  recover 
possession  of  crops  raised  by  the  tenant  or  cropper,  where  his  right 
of  possession  under  The  Code,  Sec.  1754,  is  denied;  or  he  may  resort 
to  any  other  appropriate  remedy  to  enforce  his  lien  for  the  rent  and 
advances  made.  The  action  will  lie,  not  only  in  case  of  a  removal 
of  the  crops  from  the  land  leased,  but  also  where  the  tenant  or  crop- 
per, or  any  other  person,  takes  the  crops  into  his  absolute  possession 
and  denies  the  right  of  the  landlord  thereto.  Livingston  v.  Farish, 
89  N.  C,  140. 

The  landlord  cannot  bring  claim  and  delivery  for  crop  before  the 
time  fixed  for  division,  unless  the  tenant  is  about  to  remove  or  dis- 
pose of  the  crop,  or  abandon  a  growing  crop.  Jordan  v.  Bryan,  103 
N.  C,  59. 

When  there  is  no  time  fixed  for  the  division  of  the  crop,  the  land- 
lord can  maintain  an  action  of  claim  and  delivery  for  the  crop  to  pay 
rent  and  advancements  before  the  whole  crop  is  gathered,  or  the 
end  of  the  year.  Smith  v.  Tindall,  107  N.  C,  88;  Rich  v.  Hobson, 
112  N.  CM  79. 

Un gathered  crops. — Claim  and  delivery  can  be  brought  for  a  cer- 
tain number  of  pounds  of  cotton,  though  it  is  ungathered  in  the  field, 
and  the  officer  can  employ  hands  and  have  the  requisite  number  of 
pounds  picked  out.     Patapsco  v.  Magee,  86  N.  C,  350. 

For  undivided  part  of  crop. — Crops  produced  by  the  tenant  being 
vested  in  the  lessor  until  the  rents  shall  be  paid,  he  can  maintain  an 
action  for  the  recovery  of  an  undivided  portion  thereof,  and  it  is  not 
necessary  that  he  shall  specifically  designate  in  his  complaint,  or  affi- 
davit in  claim  and  delivery,  such  undivided  part.  Boone  v.  Darden, 
109  N.  C,  74. 

Title  to  crop  held  as  security. — Where  E.  bought  the  interest  of  his 
partner  B.  in  a  crop  and  agreed  that  the  title  to  the  crop  should  be 
in  B.  until  the  purchase-money,  expenses,  etc.,  should  be  paid  by  the 
purchaser:  Held,  that  the  effect  of  the  contract  was  to  place  the  title 
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to  the  entire  crop  in  B.  until  the  amount  therein  specified  was  paid, 
and  hence  that  claim  and  delivery  would  lie.  Buffkins  v.  Eason, 
112  N.  C,  162. 

Between  tenants  in  common. — An  action  of  claim  and  delivery 
by  one  tenant  in  common  against  another,  to  recover  possession  of 
personal'  property,  cannot  be  maintained.  Powell  v.  Hill,  64  N.  C, 
169;  Shearin  v.  Rigsbee,  97  N.  C,  216;  Contra,  Waller  v.  Bowling, 
108  N.  C,  289.  Unless  the  property  has  been  destroyed  or  carried 
beyond  the  limits  of  the  state,  when  he  may  recover  Its  value. 
Strauss  v.  Crawford,  89  N.  C.,  149;  Qrim  v.  Wicker,  83  N.  C,  343. 

Where  one  co-tenant  was  present  forbidding  the  other  from  re- 
moving the  common  property,  no  demand  was  necessary  before 
bringing  suit.     Waller  v.  Bowling,  108  N.  C,  289. 

If  one  tenant  in  common  of  a  chattel  oust  his  co-tenant  of  posses- 
sion, the  latter  may,  at  his  election,  bring  an  action  for  the  recovery 
of  the  specific  property,  if  it  can  be  found,  and  damages  for  its  deter- 
ioration, or  for  the  conversion  and  value  at  the  time  of  taking. 
After  suit  is  brought  for  conversion,  the  defendant  cannot  relieve 
himself  from  liability  by  returning  the  property,  unless  the  plain- 
tiff agrees  to  receive  it.    Ibid. 

Purchaser  for  value  without  notice. — Where  A  sold  to  B  a  buggy, 
and  delivered  it  to  a  common  carrier  to  be  delivered  to  B  upon  the 
payment  of  the  price;  the  carrier  negligently  permitted  B  to  obtain 
possession  without  paying  the  price,  and  while  in  possession  B  sold 
to  C,  who  was  a  purchaser  for  value,  without  notice,  claim  and  de- 
livery will  not  lie.    Railroad  v.  Barnes,  104  N.  C,  25. 

Between  mortgagor  and  mortgagee. — In  an  action  brought  by  a 
mortgagor  to  redeem  mortgaged  chattels,  a  balance  was  adjudged 
to  be  due  the  mortgagee,  and  he  was  ordered  to  cancel  the  mort- 
gage upon  receipt  of  such  balance,  but  no  foreclosure  sale  of  the 
mortgaged  property  was  ordered;  such  judgment  was  res  judicata 
as  to  the  balance  due  the  mortgagee,  but  was  not  a  bar  to  a  separate 
action  of  claim  and  delivery,  brought  by  the  mortgagee  to  recover  the 
mortgaged  chattels,  nor  was  the  mortgagee  confined  to  a  motion  in 
the  cause,  in  the  action  for  redemption,  for  his  remedy.  Gulloy  v. 
Copeland,  102  N.  C,  326. 

Where  a  mortgage  has  been  made  on  a  crop  sown,  hut  not  yet 
growing,  claim  and  delivery  lies  in  favor  of  the  mortgagee  for  the 
crop  when  matured.  Cotten  v.  Willoughby,  83  N.  C,  76;  but  this 
is  restricted  to  crop  of  that  year.  Wooten  v.  Hill,  98  N.  C.,  48;  Lof- 
tin  v.  Hines,  107  N.  C,  360. 

Actions  of  claim  and  delivery  for  mortgaged  personalty  rest  on  a 
different  footing  from  applications  for  a  receiver;  as  the  mortgagor 
is  protected  by  the  bond  required,  in  claim  and  delivery.  Whitehead 
▼.  Hale,  118  N  C,  602. 

Will  not  lie. — Claim  and  delivery  will  not  lie  to  recover  logs  that 
had  been  severed  from  plaintiff's  land,  while  the  defendant  was  in 
possession  claiming  title:  nor  will  trover  lie  for  the  conversion  of 
crops  by  one  in  adverse  possession  of  land.  The  remedy  in  such 
cases  is  by  action  of  trespass  for  ms&ne  profits.  Harrison  v.  Hoff, 
102  N.  C,  126 :  Howland  v.  Forlaw,  108  N.  C,  567. 

Ancillary  remedy  and  optional. — Strictly  speaking,  there  is  no 
such  action  under  The  Code  as  "claim  and  delivery."  The  action  is 
for  the  recovery  of  a  specific  chattel,  and  the  delivery  of  the  chattel 
is  a  provisional  remedy — ancillary — but  not  essential  to  such  action. 
If  the  plaintiff  see  fit,  delivery  of  the  chattel  may  be  waived  and  the 
action  prosecuted  to  recover  possession  of  the  chattel,  at  in  the  old 
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action  of  detinue,  or  to  recover  the  value  of  the  property,  as  in  trover 
or  trespass.    Wilson  v.  Hughes,  94  N.  C,  182;   Hargrove  v.  Harris, 

116  N.  C,  418. 

Plaintiff  may  elect  to  bring  trover. — An  owner  of  property,  de- 
prived of  possession,  who  regains  the  same,  may,  in  an  action 
brought  against  him,  and  as  full  defence  thereto,  show  his  title  to 
the  property,  notwithstanding  that,  in  the  recaption,  he  may  have 
committed  an  act  calculated  to  produce  a  breach  of  the  peace.  A 
plaintiff  claiming  such  property  is  not  restricted  to  ''claim  and  de- 
livery." but  may  bring  an  action  in  the  nature  of  trover.  Alsbrook 
v.  8hield8,  67  N.  C,  333;  Livingston  v.  Farish,  89  N.  C,  140. 

Plaintiff  put  in  possession. — When  plaintiff  is  put  in  possession  by 
process  under  this  chapter,  he  cannot  move  to  dismiss  and  cut  de- 
fendant off  from  his  defence.  Manix  v.  Howard,  82  N.  C,  125; 
Powell  v.  Allen,  103  N.  C,  46. 

Counterclaim. — A  counterclaim  for  damages  for  wrongfully  seizing 
property  in  claim  and  delivery  cannot  be  set  up  in  the  action  in 
which  the  property  Is  seized.     Phlpps  v.  Wilson,  125  N.  G. 

Dismissed  for  irregularity. — Where  the  proceeding  is  dismissed 
for  irregularity,  the  title  to  the  property  cannot  be  brought  in  ques- 
tion on  an  inquisition  of  damages  against  the  plaintiff.  Manix  v. 
Howard,  79  N.  C,  553. 

Demurrer  does  not  admit  a  lien. — Where  the  answer,  in  an  action 
for  claim  and  delivery,  alleges  a  lien  on  the  property,  a  demurrer  to 
the  answer  does  not  admit  the  lien.  Mauney  v.  Ingram,  78  N. 
C,  96. 

Usury  a  defence. — Usury  can  be  pleaded  in  defence  to  this  pro- 
ceeding, where  the  claim  and  delivery  is  for  articles  conveyed  by 
mortgage.     Moore  v.  Woodard,  83  N.  C,  531. 

Right  to  Intervene. — In  an  action  of  claim  and  delivery  a  third 
party  claiming  such  property  loses  his  right  to  be  made  a  party  to 
the  suit  after  the  lapse  of  three  years,  without  applying  to  be  made  a 
party.  Qwiere,  whether  an  appeal  lies  in  favor  of  the  claimant  from 
the  refusal  of  the  application  by  the  judge.  Clemmons  v.  Hampton, 
70  N.  C,  534. 

See  Sec.  331,  post. 

Against  a  sheriff. — A  sheriff  is  liable  in  an  action  of  claim  and 
delivery  for  property  seized  for  taxes  after  the  expiration  of  the 
time  limited  by  law  for  their  collection.  Ray  v.  Horton,  77  N.  C, 
334. 

An  action  of  claim  and  delivery  of  personal  property  can  be  main- 
tained by  the  owner  against  an  officer  taking  the  same  under  an  ex- 
ecution against  a  third  person.  Jones  v.  Ward,  77  N.  C,  337;  Church- 
ill v.  Lee,  77  N.  C,  341. 

Judgment  in  alternative. — Judgment  should  be  for  return  of  prop- 
erty, and  if  not  to  be  had,  then  for  its  value.  Council  v.  Averett,  90 
N.  C,  168;   Hall  v.  Tillman,  103  N.  C,  276;  Grubbs  v.  Stephenson, 

117  N.  C,  66. 

Effect  of  judgment. — A  judgment  in  action  of  claim  and  delivery 
will  not  bar  a  subsequent  action  between  the  same  parties,  seeking 
to  recover  damages  for  the  taking  and  conversion  of  such  property. 
Woody  v.  Jordan,  69  N.  C,  189;  Asher  v.  Reizenstein,  105  N.  C,  213. 

Before  justice  of  the  peace. — In  an  action  before  a  justice  of  the 
peace  for  the  recovery  of  the  value  or  return  of  property,  it  must 
be  averred  in  the  summons  that  the  value  thereof  does  not  exceed 
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fifty  dollars.  Manufacturing  Co.  v.  Barrett,  95  N.  C,  36;  Leathers 
v.  Morris,  101  N.  C,  184. 

Where  the  ancillary  remedy  for  property  over  $50  is  joined  with 
an  action  for  debt  under  $200,  the  justice  should  assume  jurisdiction, 
merely  denying  the  relief  of  a  delivery  of  the  crop.  Hargrove  v. 
Harris,  116  N.  C.,  418;  Starke  v.  Cotton,  115  N.  C,  81;  Deloach  v. 
Coman,  90  N.  C,  186;  Morris  v.  O'Briant,  94  N.  C,  72;  see  Sec.  322 
(5),  post,  and  cases  cited. 

Amendment  may  be  made  to  show,  not  to  confer  jurisdiction.  Mc- 
Phall  v.  Johnson,  115  N.  C,  298,  and  cases  there  cited;  and  such  order 
is  not  reviewable.     Elliott  v.  Tyson,  117  N.  C,  116. 

Sec.  322.    Affidavit  and  requisite*.    C.  C.  J\,  *.  177*    1881, 
c.  134. 

Where  a  delivery  is  claimed,  an  affidavit  must  be  made, 
before  the  clerk  of  the  court  in  which  the  action  is  required 
to  be  tried,  or  before  some  person  competent  to  administer 
oaths,  by  the  plaintiff,  or  some  one  in  his  behalf,  showing : 

Affidavit  will  not  be  treated  as  a  complaint. — The  affidavit  filed 
preliminary  to  obtaining  requisition  for  the  seizure  and  delivery  of 
property  will  not  be  treated  as  a  complaint,  and  its  averments  can- 
not cure  a  defect  in  the  summons  or  complaint  Manufacturing  Co. 
v.  Barrett,  96  N.  C,  36. 

Affidavit,  when  necessary. — It  is  only  in  cases  where  the  plaintiff 
seeks  to  have  the  property  delivered  to  him  instanter,  and  to  have 
the  possession  pending  the  action,  as  in  the  old  action  of  replevin, 
that  the  affidavit  is  required.    Jannan  v.  Ward,  67  N.  C,  32. 

Affidavit  must  conform  strictly. — The  affidavit  must  conform 
strictly  to  all  the  requirements  of  the  statute.  Hirsh  v.  Whitehead, 
65  N.  C,  616. 

(1)  That  the  plaintiff  is  the  owner  of  the  property  claimed 
(particularly  describing  it),  or  is  lawfully  entitled  to  the  pos- 
session thereof  by  virtue  of  a  special  property  therein,  the 
facts  in  respect  to  which  shall  be  set  forth  ; 

Bailee. — One  in  the  rightful  possession  of  property  as  a  bailee,  is 
entitled  to  an  order  against  a  wrong-doer  who  has  deprived  him  of 
possession.    Hopper  v.  Miller,  76  N.  C,  402. 

Property  must  be  capable  of  identification. — When  a  party  has  ex- 
pended labor  on  another's  property,  so  as  to  change  its  specific  char- 
actor,  as  distilling  corn  into  whiskey,  the  owner  of  the  original  article 
cannot  have  an  order  to  seize  the  product  Potter  v.  Mardre,  74  N. 
C,  36;  Gaskins  v.  Davis,  115  N.  C,  85. 

In  an  action  to  recover  personal  property,  whether  the  provi- 
sional remedy  is  resorted  to  or  not,  the  plaintiff  must  show  a  right 
to  the  possession  of  specific  property  which  may  he  identified.  A 
mortgage  of  "ten  new  buggies"  by  one  who  has  a  larger  number  of 
new  buggies  in  his  possession,  without  other  description,  does  not 
convey  title  to  any  particular  ones  nor  create  a  right  on  which  an 
action  for  possession  may  be  maintained.    Blakeley  v.  Patrick,  67 
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N.  C  40;   Holman  v.  Whitaker,  119  N.  G.f  113;  McDaniel  v.  Allen, 
99  N.  C-,  135. 

Claim  and  delivery  will  not  He  on  a  promise  to  pay  one  bale  of 
cotton  out  of  a  crop.     Moore  v.  Brady,  125  N.  C. 

Confusion  of  goods. — Where  one  wrongfully  mixes  his  own  goods 
with  another's,  such  other  can  recover  them  as  mixed  where  it  is 
impossible  to  distinguish  the  articles.  Queen  v.  Wernwag,  97  N.  C, 
383;  Kreth  v.  Rogers,  101  N.  C,  263;  Brown  v.  D.ail,  117  N.  C,  43. 

(2)  That  the  property  is  wrongfully  detained  by  the  defend-    . 
ant; 

If  defendant  not  in  possession. — The  provisional  remedy  of  claim 
and  delivery  is  not  maintainable  against  one  who  has  neither  posses- 
sion nor  control  of  property,  but  has  sold  it  to  another.  Webb  v. 
Taylor,  80  N.  C„  305;  Haughton  v.  Newberry,  69  N.  C,  456. 

(3)  The  alleged  cause  of  the  detention  thereof,  according 
to  his  best  knowledge,  information  and  belief; 

(4)  That  the  same  has  not  been  taken  for  tax,  assessment 
or  fine,  pursuant  to  a  statute ;  or  seized  under  an  execution 
or  attachment  against  the  property  of  the  plaintiff;  or,  if  so 
seized,  that  it  is,  by  statute,  exempt  from  such  seizure ;  and 

Execution. — An  affidavit  which  fails  to  state  that  the  property 
has  not  been  taken  under  execution,  or  to  give  its  value,  is  fatally 
defective.     Hirsh  v.  Whitehead,  65  N.  C,  516. 

A  party  other  than  the  judgment  debtor  may  recover  property 
held  by  a  sheriff  under  levy,  and  have  delivery  thereof  under  this 
chapter.  Jones  v.  Ward,  77  N.  C,  337;  Churchill  v.  Lee,  77  N.  C.» 
341;  Mitchell  v.  Sims,  124  N.  C,  411. 

Taxes. — Claim  and  delivery  lies  for  property  seized  by  a  sheriff 
for  taxes  after  the  expiration  of  the  time  limited  by  law  for  their 
collection.    Ray  v.  Horton,  77  N.  C,  334. 

Exemption. — The  claim  to  a  personal  property  exemption  may  be 
tried  under  this  chapter.     Baxter  v.  Baxter,  77  N.  C,  118. 

Note.— By  act  1887  (ch.  137),  re-enacted  1899  (ch.  15,  Sec.  78),  it 
ie  provided: 

No  person  shall  be  permitted  to  recover,  by  claim  and 
delivery  or  other  process,  any  property  taken  or  distrained 
by  the  sheriff  or  any  tax-collector  for  the  non-payment  of 
any  tax,  except  such  tax  be  levied  or  assessed  for  an  illegal 
or  unauthorized  purpose. 

tfee  the  section  In  full  under  Sec.  334,  post. 

(5)  The  actual  value  of  the  property. 

Affidavit  must  state  actual  value. — The  affidavit  in  claim  and  de- 
livery must  state  the  actual  value  of  the  property.  Hirsh  v.  White- 
head, 65  N.  C,  516. 
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Affidavit  by  agent. — In  claim  and  delivery  of  personal  property, 
an  affidavit  made  by  plaintiff  "per"  another  is  sufficient.  Spencer 
v.  Bell,  109  N.  C.,  39. 

Before  a  justice  of  the  peace. — Where,  in  an  action  of  claim  and 
delivery,  it  appears  that  the  value  of  the  property  exceeds  fifty  dol- 
lars, it  at  once  ousts  the  jurisdiction  of  the  justice,  and  the  plain- 
tiff cannot  confer  jurisdiction  by  a  remitter.  Noville  v.  Dew,  94  N. 
C.,  43:  Bowers  v.  R.  R.,  107  N.  C,  721. 

Where,  in  an  action  of  claim  and  delivery  begun  before  a  justice, 
the  jury  found  the  value  of  the  property  to  be  over  fifty  dollars,  but 
that  the  plaintiff  was  entitled  to  the  possession,  the  justice  had  no 
jurisdiction,  and  the  action  should  be  dismissed  and  the  property  re- 
stored to  the  defendant.     Ibid. 

Where  a  landlord  brought  an  action  before  a  justice  of  the  peace 
to  recover  the  sum  of  eighty  dollars  alleged  to  be  due  upon  a  con- 
tract for  rent,  and,  ancillary  thereto,  procured  an  order  for  the 
seizure  and  delivery  to  him  of  certain  crops  of  greater  value  than 
fifty  dollars:  Held,  (1)  the  question  of  the  jurisdiction  of  the  justice 
of  the  peace  is  determined  by  the  summons  and  complaint,  espe- 
cially the  former:  (2)  the  order  for  the  seizure  and  delivery  of  the 
property  was  coram  non  judice,  but  did  not  oust  the  jurisdiction  of 
the  court  over  the  cause  of  action.  Morris  v.  O'Briant,  94  N.  C,  72; 
Hargrove  v.  Harris,  116  N.  C,  418;  Starke  v.  Cotten,  115  N.  C,  81; 
Mfg.  Co.  v.  Barrett,  95  N.  C.  36. 

Where  it  is  not  alleged  and  shown  that  the  value  of  the  property 
sought  to  be  recovered  in  an  action  of  claim  and  delivery  is  worth 
"not  more  than  fifty  dollars/'  the  superior  court  alone  has  jurisdic- 
tion, as  it  would  have  had  it  concurrently  with  a  justice  of  the  peace 
If  of  less  value  than  fifty  dollars.  Kiger  v.  Harmon,  113  N.  C,  406. 
See  Sec.  321  and  cases  cited. 

Sec.    323.    Fiat  of  clerk  to  sJieriff,  to  deliver  property.    C. 

(/•   J-  »f    &•    jf  /  o. 

The  clerk  of  the  court  shall  thereupon,  by  an  endorsement 
in  writing  upon  the  affidavit,  require  the  sheriff  of  the  county 
where  the  property  claimed  may  be,  to  take  the  same  from 
the  defendant  and  deliver  it  to  the  plaintiff:  Provided,  the 
plaintiff  shall  give  the  undertaking  prescribed  in  the  suc- 
ceeding section. 

Application  for  order  optional. — In  an  action  for  personal  property, 
the  plaintiff  need  not  apply  for  the  provisional  remedy  unless  he  sees 
fit,  and  in  such  case  his  remedy  is  as  in  the  old  action  of  detinue. 
Jarman  v.  Ward,  67  N.  C,  32;  Alsbrook  v.  Shields,  67  N.  C,  333; 
Wilson  v.  Hughes,  94  N.  C,  182. 

All  requisites  must  be  compiled  with. — To  entitle  a  party  to  main- 
tain an  action  for  claim  and  delivery  of  personal  property,  there 
must  be  a  compliance  with  all  the  requisites  of  this  sub-chapter. 
Hirsh  v.  Whitehead,  65  N.  C,  516. 

Issued  before  summons. — An  order  granted  before  issue  of  sum- 
mons is  no  justification  to  the  sheriff  or  party  obtaining  it  for  any 
action  done  under  it.    Potter  v.  Mardre,  74  N.  C,  36. 

Against  one  tenant  in  common. — When  the  sheriff  seizes  goods 
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under  this  chapter,  which  belong  to  several  parties  in  common,  he 
becomes,  pro  hue  vice,  a  tenant  in  common  with  the  other  joint 
owners,  and  it  is  well  settled  that  a  tenant  in  common  in  personalty 
cannot  maintain  an  action  to  recover  goods  from  his  co-tenant.  In- 
surance Co.  v.  Davis,  68  N.  C,  17. 

Amendment  of  order. — Such  requisition  can  be  amended,  but  not 
after  third  parties  have  acquired  rights  which  may  be  prejudiced  by 
the  amendment.  Phillips  v.  Holland,  78  N.  C,  31;  Henderson  v.  Gra- 
ham, 84  N.  C,  496. 

Issued  by  deputy  clerk. — The  deputy  of  the  clerk  of  the  superior 
court  Is  authorized  to  take  the  affidavit  of  the  plaintiff  and  to  order 
the  seizure  of  personal  property  in  an  action  for  claim  and  delivery. 
Jackson  v.  Buchanan,  89  N.  C,  74;  Miller  v.  Miller,  89  N.  C,  402; 
Evans  v.  Etheridge,  96  N.  C,  42. 

Irregular  process. — A  process  which  is  set  aside  for  irregularity 
is  no  justification  to  the  plaintiff  or  his  attorneys  and  aiders  for  acts 
done  under  it.    Woody  v.  Jordan,  69  N.  C,  189. 

Objection  too  late  after  answer. — Where  an  order  to  seize  property 
in  an  action  for  claim  and  delivery  was  signed  by  an  unsworn  deputy 
clerk,  who  had  never  been  formally  inducted  into  office,  but  the  ob- 
jection was  not  made  until  after  an  answer  to  the  merits  had  been 
filed,  it  was  too  late.     Butts  v.  Screws,  95  N.  C,  215. 

Sec.  324,     Undertakitiff  of  plaintiff  for  delivery  of  property. 

a  a  p.,  s.  170.  i8sr>,  c.  50,  s.  1. 

Upon  the  receipt  of  the  order  from  the  clerk,  with  a  writ- 
ten undertaking,  payable  to  the  defendant,  executed  by  one 
or  more  sufficient  sureties,  approved  by  the  sheriff,  to  the 
effect  they  are  bound  in  double  the  value  of  the  property, 
as  stated  in  the  affidavit  for  the  prosecution  of  the  action,  for 
the  return  of  the  property  to  the  defendant,  with  damages 
for  its  deterioration  and  detention,  if  return  can  be  had,  and 
if  for  any  cause  return  cannot  be  had,  for  the  payment  to 
him  of  such  sum  as  may  be  recovered  against  the  plaintiff 
for  the  value  of  the  property  at  the  time  of  the  seizure,  with 
interest  thereon  as  damages  for  such  seizure  and  detention y 
the  sheriff  shall  forthwith  take  the  property  described  in  the 
affidavit,  if  it  be  in  the  possession  of  the  defendant  or  his 
agent,  and  retain  it  in  his  custody.  He  shall  also,  without 
delay,  serve  on  the  defendant  a  copy  of  the  affidavit,  notice 
and  undertaking,  by  delivering  the  same  to  him  personally, 
if  he  can  be  found,  or  to  his  agent,  from  whose  possession 
the  property  is  taken  ;  or,  if  neither  can  be  found,  by  leav- 
ing them  at  the  usual  place  of  abode  of  either,  with  some 
person  of  suitable  age  and  discretion. 
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Note. — The  section  as  it  stands  embraces  the  amendment  (ch.  50, 
acts  1885)  which  requires  the  bond  to  cover  damages  for  deteriora- 
tion and  detention,  as  well  as  for  the  value  of  the  property  and  in- 
terest. 

As  amended. — This  section,  as  amended,  prescribes  a  form  of  re- 
plevin bond  peculiarly  adapted  to  cases  where  the  title  to  specific 
personal  property  is  at  issue,  and  the  full  value  of  the  property  is 
the  just  alternative  of  damages  when  the  property  is  not  delivered. 
But  where  the  action  is  brought  by  mortgagee  to  sell  and  satisfy  his 
debt,  or  a  counterclaim  is  set  up,  the  court  can  frame  the  judgment 
to  do  justice  and  prevent  oppression.  Taylor  v.  Hodges,  106  N. 
C.f  344;  Hall  v.  Tillman,  110  N.  C,  220;  S.  C,  115  N.  C,  500. 

Plaintiff  need  not  give  bond. — The  plaintiff  can  bring  suit  and  not 
give  bond,  as  required  by  this  section,  if  he  does  not  ask  for  posses- 
sion of  property  before  judgment.  Jarman  v.  Ward,  67  N.  C,  32; 
Wilson  v.  Hughes,  94  N.  C,  182. 

Sec.  325.    Exceptions  to  umlertaMng.    C.  €.  J*.,  s.  180. 

The  defendant  may,  within  three  days  after  the  service  of 
a  copy  of  the  affidavit  and  undertaking,  give  notice  to  the 
sheriff  personally,  or  by  leaving  a  copy  at  his  office  in  the 
county  town  of  the  county,  or,  if  he  have  no  such  office,  at 
the  office  of  the  clerk  of  the  court,  that  he  excepts  to  the  suf- 
ficiency of  the  sureties.  If  he  fail  to  do  so,  he  shall  be 
deemed  to  have  waived  all  objection  to  them.  When  the 
defendant  except^  the  sureties  shall  justify  on  notice,  in  like 
manner  as  upon  bail  on  arrest.  And  the  sheriff  shall  be 
responsible  for  the  sufficiency  of  the  sureties,  until  the  objec- 
tion to  them  is  either  waived  as  above  provided,  or  until  they 
shall  justify,  or  until  new  sureties  shall  be  substituted  and 
justify.  If  the  defendant  except  to  the  sureties  he  cannot 
reclaim  the  property  as  provided  in  the  succeeding  section. 

Exception  too  late. — The  objection  that  what  purports  to  be  the 
undertaking  of  the  plaintiff  in  such  action  was  not  properly  executed, 
comes  too  late  when  made  at  the  trial  term.  Spencer  v.  Bell,  109 
N.  C,  39. 

Sec.  326.     Undertaking  of  defendant,  to  retain  property.    C. 

a  j\,  s.  isi.   issr>,  c.  50,  *.  2. 

At  any  time  before  the  delivery  of  the  property  to  the 
plaintiff,  the  defendant  may,  if  he  do  not  except  to  the  sure- 
ties of  the  plaintiff,  require  the  return  thereof,  upon  giving 
to  the  sheriff  a  written  undertaking,  payable  to  the  plaintiff, 
executed  by  one  or  more  sufficient  sureties,  to  the  effect  that 
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they  are  bound  in  double  the  value  of  the  property,  as  stated 
in  the  affidavit  of  the  plaintiff,  for  the  delivery  thereof  to 
the  plaintiff,  with  damages  for  its  deterioration  and  its  deten- 
tion, if  delivery  can  be  had,  and  if  such  delivery  cannot, 
for  any  cause,  be  had,  for  the  payment  to  him  of  such  sum 
as  may  be  recovered  against  the  defendant  for  the  value  of 
the  property  at  the  time  of  the  wrongful  taking  or  deten- 
tion, with  interest  thereon,  as  damages  for  such  taking  and 
detention.  If  a  return  of  the  property  be  not  so  required 
within  three  days  after  the  taking  and  service  of  notice  to 
the  defendant,  it  shall  be  delivered  to  the  plaintiff  except  as 
provided  in  section  three  hundred  and  thirty-one. 

Notk. — The  above  section,  as  it  stands,  embraces  the  amendment 
(ch.  50,  acts  1885)  requiring  the  bond  to  cover  the  damages  and  in- 
terest, as  well  as  value  of  the  property.  See  Sec.  324,  ante,  for 
similar  amendment  as  to  plaintiff's  undertaking. 

Amendment. — The  effect  of  the  amendment  is  to  make  the  condi- 
tion of  the  bond  therein  provided  for  harmonious  with  the  judgment 
authorized  by  the  law  regulating  proceedings  in  claim  and  delivery. 
Hall  v.  Tillman,  103  N.  C,  276. 

Liability  of  sureties. — Where,  in  claim  and  delivery,  the  defendant 
became  possessed  of  the  property  under  a  contract  of  sale  (the  prop- 
erty having  been  sold  under  an  order  of  court,  pendente  lite),  judg- 
ment should  be  rendered  against  the  sureties  to  the  defendant's  un- 
dertaking for  the  penalty  of  the  bond,  to  be  discharged  upon  the 
payment  of  the  contract  price,  with  interest  and  costs,  less  the  pay- 
ments by  the  defendant.     Hall  v.  Tillman,  110  N.  C,  220. 

On  a  recovery  in  claim  and  delivery,  summary  judgment  will  be 
rendered  against  the  sureties  on  the  defendant's  replevy  bond  for 
the  penalty  of  the  bond,  to  be  discharged  upon  the  payment  of  the 
judgment  against  the  defendant,  when  the  bond  was  given  prior  to 
the  act  of  1885,  chapter  50,  and  conditioned  "that  the  plaintiff  shall 
be  paid  such  sum  as  for  any  reason  may  be  rendered  against  the 
defendant."  In  such  case  evidence  as  to  the  value  of  the  property 
at  the  commencement  of  the  action,  or  the  date  of  sale,  was  irrele- 
vant and  immaterial,  and  issues  presenting  such  questions  were 
properly  refused.  (Clark,  J.,  dissenting.)  Hall  v.  Tillman,  115  N. 
C,  500. 

Compromise,  sureties  liable. — When,  in  claim  and  delivery,  the 
parties  compromise  and  agree  upon  a  judgment  for  a  definite  sum 
and  costs  in  lieu  of  an  order  of  restitution,  such  judgment  is  binding 
on  the  sureties  to  the  plaintiff's  undertaking.  Council  v.  Averett, 
90  N.  C,  168;  McDonald  v.  McBryde,  117  N.  C,  128;  Nimocks  v.  Pope, 
Id.,  315. 

If  two  bonds  given. — Where  a  defendant  in  claim  and  delivery,  on 
his  first  replevin  bond  proving  insufficient  in  amount,  executes  an 
additional  bond  with  a  different  surety,  and  the  damages  awarded 
are  less  than  the  amount  of  the  first  bond,  judgment  may  be  ren- 
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dered  against  the  surety  on  the  first  bond  alone.     Smith  v.  Whitten, 
117  N.  0.,  390. 

Sureties  not  liable. — The  sureties  to  an  undertaking,  on  behalf  of 
the  defendant,  in  claim  and  delivery,  are  not  liable  for  any  debt 
which  plaintiff  may  recover  in  the  action.  Hall  v.  Tillman,  103  N. 
C,  276. 

Sureties  liable  for  costs. — The  sureties  on  a  defendant's  undertak- 
ing in  claim  and  delivery  are  liable  for  the  costs  of  the  action  upon 
the  plaintiff's  recovery,  notwithstanding  the  amendment  by  Laws 
of  1885,  chapter  50,  to  this  section.    Hall  v.  Tillman,  110  N.  C,  220. 

Property  disposed  of  by  defendant  after  suit  brought. — Where  it  is 
in  evidence,  in  an  action  of  claim  and  delivery,  that  the  defendant 
has,  since  suit  brought,  disposed  of  the  property,  the  plaintiff  can 
recover  the  value  of  the  property  at  the  time  of  the  demand.  Miller 
v.  Hahn,  84  N.  C,  226;  Holmes  v.  Godwin,  69  N.  C.f  467;  Hall  v.  Till- 
man, 110  N.  C,  220. 

Improper  bond  taken,  sheriff  liable. — Where,  in  claim  and  delivery, 
the  sheriff  returned  to  the  defendant  the  property  and  only  took 
from  him  a  bond  to  indemnify  the  sheriff,  and  not  such  a  bond  as 
this  section  requires,  it  is  a  breach  of  the  sheriff's  official  bond, 
which  renders  him  and  his  sureties  liable  at  once  to  an  action  by  the 
plaintiff.     Hughes  v.  Newsom,  86  N.  C,  424. 

Sec.  327*  Justification  of  defendant's  sureties.  C.  C.  JP.9s.  182* 

The  defendant's  sureties,  upon  a  notice  to  plaintiff  of  not 
less  than  two  or  more  than  six  days,  shall  justify  before  the 
court,  a  judge  or  justice  of  the  peace,  in  the  same  manner 
as  upon  bail  on  arrest.  Upon  such  justification  the  sheriff 
shall  deliver  the  property  to  the  defendant.  The  sheriff 
shall  be  responsible  for  the  defendant's  sureties,  until  they 
justify,  or  until  justification  is  completed  or  expressly  waived, 
and  may  retain  the  property  until  that  time ;  but  if  they, 
or  others  in  their  place,  fail  to  justify  at  the  time  and  place 
appointed,  he  shall  deliver  the  property  to  the  plaintiff. 

Sheriff  liable  as  surety. — In  delivering  property  to  a  defendant, 
when  seized  in  claim  and  delivery  proceedings  without  taking  a 
proper  undertaking  and  requiring  the  same  to  be  justified,  a  sheriff 
becomes  liable  as  a  surety  thereon.    Wells  v.  Bourne,  113  N.  C,  82. 

In  such  case  the  measure  of  the  sheriff's  liability  is  the  delivery 
of  the  property  to  the  plaintiff  (if  such  delivery  be  adjudged),  with 
damages  for  its  deterioration,  or  (failing  delivery)  the  value  of  the 
property;  and  to  subject  the  sheriff  as  surety,  it  is  necessary  to  show 
that  execution  has  been  returned  unsatisfied.  Wells  v.  Bourne,  113 
N.  C,  82. 

Sec*   328.    Qualification   and  justification  of  defendant's 

sureties 9  how.    €.  C.  J\,  s.  183. 

The  qualifications  of  sureties,  and  their  justification,  shall 
be  as  prescribed,  in  respect  to  bail  upon  an  order  of  arrest, 
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Sec.  329.    Property  concealed  in  buildings,  how  taken.    C, 

c.  p.,  s.  184. 

If  the  property,  or  any  part  thereof,  be  concealed  in  a 
building  or  enclosure,  the  sheriff  shall  publicly  demand  its 
delivery.  If  it  be  not  delivered  he  shall  cause  the  building 
or  enclosure  to  be  broken  open,  and  take  the  property  into 
his  possession  ;  and,  if  necessary,  he  may  call  to  his  aid  the 
powers  of  his  county,  and  if  the  property  be  upon  the  per- 
son the  sheriff  or  other  officer  may  seize  the  person,  and  search 
for  and  take  the  same. 

Officer  can  break  open  doors. — An  officer  cannot  break  open  the 
door  of  a  house  and  enter  therein,  without  the  consent  of  the  owner, 
for  the  purpose  of  executing  civil  process,  except  when  acting  under 
a  requisition  in  claim  and  delivery  when  the  property  has  been  con- 
cealed, for  which  case  special  provision  has  been  made  by  statute. 
State  v.  Whitaker,  107  N.  C,  802. 

Injury  to  building. — A  plaintiff  who  is  adjudged  to  be  the  owner 
of  machinery  is  not  liable  to  the  defendant  for  injuries  to  a  shelter 
covering  it,  done  in  removing  it  under  an  order  in  claim  and  delivery 
proceedings,  unless  wantonly  done.     Hall  v.  Tillman,  110  N.  C,  220. 

Sec.  330.    Property  when  taken,  how  kept.    C  C.  P.,  s.  185* 

When  the  sheriff  shall  have  taken  the  property,  as  in  this 
chapter  provided,  he  shall  keep  it  in  a  secure  place,  and 
deliver  it  to  the  party  entitled  thereto,  upon  receiving  his 
lawful  fees  for  taking,  and  his  necessary  expenses  for  keep- 
ing the  same. 

Sec.  331.  Property  taken,  claimed  by  a  third  person.  JR.  C.f 
c.  7,  s.  10.    1810.  c.  583.  ss.  1.  2.     C.  C.  P..  s.  186. 

When  the  property,  taken  by  the  sheriff,  shall  be  claimed 
by  any  person  other  than  the  plaintiff  or  defendant,  the  claim- 
ant may  interplead  upon  his  filing  an  affidavit  of  his  title 
and  right  to  the  possession  of  the  property,  stating  the  grounds 
of  such  right  and  title,  and  upon  his  delivering  to  the  sheriff 
an  undertaking  in  an  amount  double  the  value  of  the  prop- 
erty specified  in  plaintiffs  complaint,  for  the  delivery  of  the 
property  to  the  person  entitled  to  the  same,  and  for  the  pay- 
ment of  all  such  costs  and  damages  as  may  be  awarded 
against  him  ;  this  undertaking  to  be  executed  by  one  or  more 
sufficient  sureties,  accompanied  by  their  affidavits  that  they 
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are  each  worth  double  the  value  of  the  property.  A  copy 
of  this  undertaking  and  accompanying  affidavits  to  be  served 
by  the  sheriff  on  the  plaintiff  and  defendant  at  least  ten  days 
before  the  return  of  the  summons  in  said  action,  when  the 
court,  trying  the  same,  shall  order  a  jury  to  be  impaneled 
to  inquire  in  whom  is  the  right  to  the  property  specified  in 
the  plaintiff's  complaint ;  and  the  finding  of  the  jury  shall 
be  conclusive  as  to  the  parties  then  in  court,  and  the  court 
shall  adjudge  accordingly,  unless  it  is  reversed  on  appeal. 
Provided,  that  in  a  court  of  a  justice  of  the  peace  he  may  try 
such  issue,  unless  a  jury  be  demanded,  and  then  proceedings 
are  to  be  conducted,  in  all  respects,  as  in  jury  trials  before 
courts  of  justices  of  the  peace. 

Right  to  intervene. — The  right  of  an  outside  claimant  to  intervene 
is  well  settled  by  precedent.  Sims  v.  Goettle,  82  N.  C.f  268;  Bank  v. 
Furniture  Co.,  120  N.  C,  475;  Sumrow  v.  Black,  87  N.  C.f  103. 

When  the  defendant  in  claim  and  delivery  proceedings  consents 
to  a  judgment  against  himself  and  sureties  on  the  replevin  bond, 
the  sureties  cannot  be  allowed  to  intervene  as  parties  and  move  to 
have  the  judgment  vacated,  they  not  having  offered  to  interplead  and 
claim  the  property  in  the  manner  prescribed  by  this  section.  McDonald 
v.  McBryde,  117  N.  C,  125. 

Intervener  must  give  bond  before  receiving  the  property. — The 
judge  of  the  superior  court  has  no  right,  upon  the  affidavit  of  a  third 
party  claiming  the  ownership  of  the  goods,  to  order  their  delivery 
to  him  without  security.    Bear  v.  Cohen,  65  N.  C,  511. 

Loss  of  right  to  intervene. — A  third  party  claiming  the  property, 
loses  his  right  by  allowing  three  years  to  elapse  after  filing  his  peti- 
tion to  interplead,  without  moving  further  in  the  matter.  Clemmons 
v.  Hampton,  70  N.  C,  534. 

Appeai  from  refusal  of  application. — Quaere,  whether  a  third  per- 
son who  claims  the  property  can  appeal  from  an  order  of  the  court 
refusing  his  application  to  interplead.    Ibid. 

Only  Issue  on  interplea. — When  an  interplea  is  filed,  the  only  issue 
submitted  to  the  jury  is  as  to  the  title  to  the  property  levied  on. 
After  property  is  taken,  it  is,  until  replevied,  in  the  hands  of  the 
officer,  in  the  custody  of  the  law.  McLean  v.  Douglas,  28  N.  C, 
233. 

Burden  on  interpleader. — In  proceedings  in  attachment,  one  who 
interpleads  under  this  section  is  an  actor,  upon  wholn  rests  the 
burden  of  proving  his  title  to  the  property  he  claims.  And  this  is  so 
although  the  property  was  in  his  possession  when  seized  by  the 
sheriff.  Wallace  v.  Robeson,  100  N.  C,  206;  Bank  v.  Furniture  Co., 
120  N.  C,  475. 

The  burden  of  proof  is  upon  an  interpleader,  claiming  property 
in  dispute,  to  show  title  to  the  same.  Redmond  v.  Ray,  123  N.  C.f 
502. 
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Sec.  332.  Sheriff  not  bound  to  keep  the  property,  but  may 
deliver  to  claimant.  JR.  C,  c.  7,  8.  10.  1810,  c.  583, 88.  1, 
2.     C.  €.  P.,  8.  186  (a). 

Upon  the  filing  by  the  claimant  of  the  undertaking  set 
forth  in  the  preceding  section,  the  sheriff  shall  not  be  bound 
to  keep  the  property,  or  to  deliver  it  to  the  plaintiff ;  but  may 
deliver  it  to  the  claimant,  unless  the  plaintiff  shall  execute 
and  deliver  to  him  a  similar  undertaking  to  that  required  of 
claimant ;  and  notwithstanding  such  claim,  when  so  made, 
the  sheriff  may  retain  the  property  a  reasonable  time  to 
demand  such  indemnity. 

Sec,  333.  Undertaking  and  affidavit,  when  and  where  to  be 
filed.    C.  C.  r.,  s.  187. 

The  sheriff  shall  return  the  undertaking,  notice  and  affi- 
davit with  his  proceedings  thereon  to  the  court  in  which  the 
action  is  pending  within  ten  days  after  taking  the  property 
mentioned  therein. 

Summary  Judgment  against  sureties. — A  summary  judgment  may 
be  rendered  upon  the  undertaking  against  the  sureties,  at  the  time 
of  trial.  Insurance  Co.  v.  Davis,  74  N.  C,  78;  Harper  v.  Arendell, 
74  N.  C,  85;  Council  v.  Averett,  90  N.  C,  168;  Robblns  v.  Killebrew, 
95  N.  C,  19. 

Summary  judgment  may  be  rendered  against  the  defendant's  sure- 
ties on  an  undertaking  to  retain  the  property  in  an  action  of  claim 
and  delivery,  but  the  judgment  must  be  such  as  is  authorized  by  The 
Code,  Sec.  326,  (as  amended  by  ch.  50,  Laws  1885)  and  Sec.  431.  Hall 
v.  Tillman,  103  N.  C,  276. 

All  requirements  must  be  complied  with. — All  the  requirements  of 
this  sub-chapter  must  be  complied  with  to  entitle  a  party  to  main- 
tain an  action  for  claim  and  delivery.  Hirsh  v.  Whitehead,  65  N.  C, 
516. 

Note. — As  regards  the  verdict  and  judgment,  in  actions  to  re- 
cover specific  personal  property,  embracing  all  cases  in  which  the 
aid  of  this  provisional  remedy  can  be  invoked,  see  Sees.  409  and  431, 
post,  and  the  cases  and  notes  under  them. 
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CHAPTER  THREE. 


INJUNCTION. 


Section. 

384.  Injunction  as  a  provisional 
remedy  abolished,  and  in- 
junction by  order  substituted. 

835.  What  judge  to  grant  injunc- 
tions and  restraining  orders.' 

336.  Before  what  judge  returnable. 

887.  Parties  to  application  for  in- 
junction may  by  written  stip- 


Section. 

341.  Undertaking  upon  injunction; 

damages,  how  ascertained. 
842.  Order  to  show  cause:  restraint 

in  the  meantime. 

343.  Injunction  to  suspend  business 

of   corporation   not   granted 
unless  undertaking  is  given. 

344.  Injunction  without  notice  va- 


ulation  designate  a  judge  to  cated  or  modified  upon  notice. 


hear  the  same:  proviso. 
388.  Injunction,  in  what  cases  al- 
lowed. 

339.  At  what  time  granted;  copy 

of  affidavit  to  be  served. 

340.  Injunction  after   answer,  al- 
lowed upon  notice 


345  Application  to  modify  or  va- 
cate upon  affidavit  may  be 
opposed  by  affidavit. 

346.  Restraining  order  shall  not  be 
granted  for  more  than  twenty 
days  without  notice;  but  con- 
tinue until  dissolved  on  notice. 


Sec.  33  d.  Injunction  as  a  provisional  remedy  abolished,  and 
injunction  by  order  substituted.     C.  C.  P.,  s.  188. 

The  writ  of  injunction  as  a  provisional  remedy  is  abolished, 
and  a  temporary  injunction  by  order  is  substituted  therefor. 
The  order  may  be  made  by  any  judge  of  a  superior  court, 
in  the  cases  provided  in  section  three  hundred  and  thirty- 
eight,  and  may  be  enforced  as  the  order  of  the  court.  Upon 
such  order,  it  shall  be  issued  by  the  clerk  of  the  court  in 
which  the  action  is  required  to  be  tried. 

Note.— The  following  should  probably  be  inserted  at  this  place  : 

Injunction,  when   granted   to   restrain   cottectioti  of  taxes. 
1887,  c.  137 9  ff.  84.    1899,  c.  15,  s.  78. 

No  injunction  shall  be  granted  by  any  court  or  judge  in 
this  state  to  restrain  the  collection  of  any  tax,  or  any  part 
thereof,  hereafter  levied,  nor  to  restrain  the  sale  of  any  prop- 
erty for  the  non-payment  of  any  such  tax,  except  such  tax, 
or  the  part  thereof  enjoined,  be  levied  or  assessed  for  an  ille- 
gal or  unauthorized  purpose,  or  be  illegal  or  invalid,  or  the 
assessment  be  illegal  or  invalid  ;  nor  shall  any  person  be 
permitted  to  recover  by  claim  and  delivery  or  other  process 
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any  property  taken  or  distrained  by  the  sheriff  or  any  tax- 
collector  for  the  non-payment  of  any  tax,  except  such  tax 
be  levied  or  assessed  for  an  illegal  or  unauthorized  purpose ; 
but  in  every  case  the  person  or  persons  claiming  any  tax,  or 
any  part  thereof,  to  be  for  any  reason  invalid,  or  that  the 
valuation  of  his  property  is  excessive  or  unequal,  who  shall 
pay  the  same  to  the  tax-collector  or  other  proper  authority 
in  all  respects  as  though  the  same  was  legal  and  valid,  such 
person  may,  at  any  time  within  thirty  days  after  such  pay- 
ment, demand  the  same  in  writiug  from  the  treasurer  of  the 
state,  or  of  the  county,  city  or  town  for  the  benefit  or  under 
the  authority  or  by  the  request  of  which  the  same  was  levied, 
and  if  the  same  shall  not  be  refunded  within  ninety  days 
thereafter,  may  sue  such  county,  city  or  town  for  the  amount 
so  demanded,  including  in  his  suit  against  the  county  both 
state  and  county  tax  ;  and  if  upon  the  trial  it  shall  be  deter- 
mined  that  such  tax,  or  any  part  thereof,  was  levied  or 
assessed  for  an  illegal  or  unauthorized  purpose,  or  was  for 
any  reason  invalid  or  excessive,  judgment  shall  be  rendered 
therefor,  with  interest,  and  the  same  shall  be  collected  as  in 
other  cases,  and  the  amount  of  state  tax  overpaid  or  declared 
invalid  certified  by  the  clerk  and  refunded  by  the  state 
treasurer. 

And,  also: 
Regulating  bond  on  injunction  against  railroatl  tariffs  and 
rates,  1891,  c.  320,  s.  79  {the  Railroad  Commission  act). 

No  judge  shall  grant  an  injunction,  restraining  order  or 
other  process  staying  or  affecting,  during  the  pending  of  such 
appeal,  the  enforcement  of  any  such  determination  of  said 
board  fixing  rates  or  fares  without  requiring  as  a  condition 
precedent  the  executing  and  filing  with  said  board  a  justified 
undertaking  in  the  sum  of  not  less  than  twenty-five  thousand 
dollars  for  all  companies  whose  road  is  of  less  length  than 
fifty  miles,  and  fifty  thousand  dollars  for  companies  whose 
road  is  over  fifty  miles  in  length,  conditioned  that  the  com- 
pany will  make  and  file  with  said  board  a  sworn  statement 
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every  three  months  during  the  pending  of  said  appeal,  of 
the  items  of  freight,  with  names  of  shippers,  carried  over 
said  company's  road  within  the  preceding  ninety  days,  show- 
ing the  freight  charged  and  those  fixed  by  said  board  ;  and 
that,  in  the  event  the  determination  of  said  board  appealed 
from  is  affirmed,  in  part  or  in  whole,  the  said  company  shall, 
within  thirty  days,  pay  into  the  treasury  of  North  Carolina 
the  aggregate  difference  between  the  freights  collected  and 
those  fixed  by  the  final  determination  of  the  matter  ap- 
pealed. Whenever  the  aggregate  difference  between  the 
freights  collected  and  those  fixed  by  the  board  shall  equal 
or  exceed  the  sum  specified  in  said  undertaking,  the  said 
board  shall  notify  the  appellant  or  appellants  that  another 
justified  undertaking  in  like  sum  and  with  the  same  condi- 
tions as  aforesaid  is  required  to  be  executed  and  filed  with 
said  board.  A  failure  to  file  with  said  board  the  sworn 
statement  provided  for  in  this  section,  or  any  one  of  them 
when  more  than  one  is  required  or  asked  for,  or  a  failure  to 
give  an  additional  undertaking,  when  required,  within  fifteen 
days  from  notice  so  to  do,  shall  vacate  and  render  null  and 
void  any  restraining  order,  injunction  or  other  process  to 
stay  the  enforcement  of  any  determination  of  said  board  as 
to  schedules  of  rates,  etc. 

Note. — The  above  was  re-enacted  1899,  ch.  164,  Sec.  7,  the  words 
"North  Carolina  Corporation  Commission"  being  inserted  in 
lieu  of  "board,"  wherever  it  occurs  above. 

Restraining  order  for  more  than  twenty  days. — An  order  to  stay 
proceedings,  made  without  notice,  by  a  judge  out  of  court,  for  a 
longer  time  than  twenty  days,  is  irregular,  and  a  demurrer  to  the 
complaint  in  the  action  may  be  treated  as  a  motion  to  dismiss. 
Foard  v.  Alexander,  64  N.  C,  69. 

Remedy  by  motion  in  the  cause. — While  an  action  is  pending,  re- 
lief should  be  had  by  a  defendant,  aggrieved  by  any  judgment,  by 
applying  to  the  court  in  which  it  was  rendered  for  a  modification  of 
the  same,  and  for  a  supersedeas  or  other  stay  of  proceedings,  and  not 
by  an  injunction.  Chambers  v.  Penland,  78  N.  C,  53 ;  Jones  ?.  Cam- 
eron, 81  N.  C,  154. 

Relief  cannot  be  allowed  upon  a  new  action  asking  an  injunction 
when  it  could  be  had  by  a  motion  in  the  original  cause.  Faison  v.  Mc- 
Ilwaine,  72  N.  C,  313;  Mason  v.  Miles,  63  N.  C,  564;  Jarman  v. 
Saunders,  64  N.  C,  367. 

An  injunction  will  not  be  granted  where  the  same  matter  is  in- 
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volved  in  another  suit  pending  between  the  same  parties,  in  which 
relief  can  be  had.    Grant  v.  Moore,  88  N.  C,  77;  see  Sec.  594,  post. 

Another  motion  for  injunction  pending. — A  pending  and  undecided 
motion  for  an  injunction  and  receiver  in  one  action  excludes  the  in- 
terference of  the  court  in  another,  especially  at  the  instance  of 
one  who  is  competent  to  become  a  party  to,  and  receive  redress  in, 
the  first  action.     Young  v.  Rollins,  85  N.  C,  485. 

Applicant  for  injunction  must  make  fuil  discovery. — The  court 
will  require  the  party  applying  for  an  injunction  to  make  a  full  dis- 
covery of  facts,  and  use  perfect  candor  in  alleging  them.  Phifer  v. 
Barnhart,  88  N.  C,  333. 

Distinction  between  common  and  special  injunctions. — Distinction 
between  common  and  special  injunctions,  under  the  former  practice, 
drawn,  and  their  application  to  the  provisional  remedy  shown. 
Heilig  v.  Stokes,  63  N.  C,  612;  Jarman  v.  Saunders,  64  tf.  C,  367; 
Blackwell  v.  McElwee,  94  N.  C,  425. 

Not  granted  if  another  remedy  available. — Under  The  Code  prac- 
tice, an  injunction  is  still  an  extraordinary  and  provisional  remedy, 
and  it  will  not  be  granted  before  the  plaintiff  has  exhausted  the  ordi- 
nary remedies,  unless  the  court  can  plainly  see  that  the  plaintiff 
is  about  to  suffer  an  irreparable  injury.  Frink  v.  Stewart,  94  N.  C, 
484. 

Where,  according  to  his  own  showing,  the  plaintiff  had  an  ade- 
quate remedy  at  law,  he  is  not  entitled  to  an  injunction.  McNamee 
v.  Alexander,  109  N.  C,  242. 

May  issue  after  summons  and  before  Judgment. — The  jurisdiction 
to  issue  injunctions  and  restraining  orders  may  be  exercised  at  any 
time  after  the  commencement  of  the  action  and  before  judgment. 
Fleming  v.  Patterson,  99  N.  C,  404. 

Action  not  dismissed  because  injunction  refused. — It  is  error  to 
dismiss  an  action,  upon  refusing  an  injunction  till  the  hearing. 
Bradshaw  v.  Com'rs,  92  N.  C,  278. 

Powers  of  court  enlarged. — The  powers  of  the  court  as  to  injunc- 
tions and  receivers  have  been  enlarged  by  The  Code.  Lumber  Co.  v. 
Wallace,  93  N.  C,  22. 

Former  practice. — The  old  equity  practice  of  granting  a  restrain- 
ing order  in  one  action  until  another  can  be  brought  between  the 
same  parties  is  foreign  to  the  present  Code  system  under  which  the 
court,  when  possessing  jurisdiction  of  the  parties  and  subject-matter, 
will  proceed  to  administer  all  rights  of  the  parties  pertaining  to  the 
subject-matter.    Ross  v.  Ross,  119  N.  C,  110. 

Writ  of  prohibition. — This  writ,  which  somewhat  resembles  injunc- 
tion, existed  at  common  law  and  is  authorized  by  Article  IV,  section 
8,  Constitution.  It  can  only  be  issued  from  the  supreme  court. 
State  v.  Whitaker,  114  N.  C,  818;  Perry  v.  Shepherd,  78  N.  C,  83. 

Note— Injunction  against  taxes,  see  cases  cited  under  Sec.  388(1),  page 
887,  port. 

Sec.  335.     What  judge  to  grant  injunction*  and  restraining 
orders.    1876-'79  c.  232,  s.  1.    1879,  c.  63,  ss.  I,  3. 

The  judges  of  the  superior  court  of  this  state  shall  have 

jurisdiction  to  grant  injunctions  and  issue  restraining  orders 
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in  all  civil  actions  and  proceedings  which  are  authorized  by 
law:  Provided,  that  a  judge  holding  a  special  term  in  any 
county  may  grant  an  injunction  or  issue  a  restraining  order, 
returnable  before  himself,  in  any  case  which  he  may  have 
jurisdiction  to  hear  and  determine,  under  the  commission 
issued  to  him,  and  the  same  shall  be  returnable  as  directed 
by  the  judge  in  the  order. 

Previous  to  act  of  1876-7. — The  practice,  under  this  section,  pre- 
vious to  the  act  of  1876-7  was,  in  effect,  that  any  judge  of  a  superior 
court  might  issue  an  injunction  order  or  order  of  restraint,  but  only 
the  judge  of  the  district  in  which  the  county  was  located,  where  the 
action  was  triable,  could  hear  a  motion  to  modify  or  vacate  such 
an  order.     Mauney  v.  Com'rs,  71  N.  C,  486. 

Under  the  present  act. — Under  the  act  as  modified  by  ch.  63,  acts 
of  1879,  a  motion  for  an  injunction  may  be  made  before  the  resident 
judge  of  the  district,  or  one  assigned  to  the  district,  or  one  holding 
the  courts  thereof  by  exchange,  at  the  option  of  the  mover.  Corbln 
v.  Berry,  83  N.  C,  27;  Worth  v.  Bank,  121  N.  C,  343. 

It  seems  that  any  judge  has  jurisdiction  anywhere  in  the  state  to 
grant  a  restraining  order.     State  v.  Ray,  97  N.  C,  510. 

The  jurisdiction  to  grant  an  injunction  till  the  hearing  is  restricted 
to  the  resident  judge  of  the  district,  or  the  judge  assigned  thereto, 
or  holding  by  exchange  the  courts  of  the  district  within  which  the 
county  wherein  the  cause  is  pending  is  situated.  Hamilton  v.  Icard, 
112  N.  C,  589.  But  by  consent  any  judge  may  act.  Crabtree  v. 
Scheelky,  119  N.  C,  56. 

Against  receiver. — The  superior  court  of  one  county  will  not  abate 
by  injunction  a  nuisance  erected  by  a  corporation  which  is  in  the 
hands  of  a  receiver  appointed  by  the  superior  court  of  another 
county.     Brown  v.  Railroad,  83  N.  C.,  128. 

Sec.  336.    Before  what  Judge  returnable.    1876-'7f  c.  232, 
8.  2.    J 879,  c.  63  ~>,  88.  2,  3.    1881,  c.  SI,  8.  1. 

All  restraining  orders  and  injunctions  granted  by  any  of 
the  judges  of  the  superior  court,  except  a  judge  holding  a 
special  term  in  any  county,  shall  be  made  returnable  before 
the  resident  judge  of  the  district  or  the  judge  assigned  to  the 
district,  or  holding  by  exchange  the  courts  of  the  district 
where  the  civil  action  or  special  proceeding  is  depending, 
within  twenty  days  from  the  date  of  the  order.  And  if  the 
judge  before  whom  the  same  is  returned  shall,  from  sickness, 
inability,  or  from  any  cause,  fail  to  hear  said  motion  and 
application,  or  to  continue  the  same  to  some  other  time  and 
place,  then  it  shall  be  competent  for  any  judge  resident  in 
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some  adjoining  district,  or  the  judge  assigned  to  hold  the 
court  of  some  adjoining  district,  or  the  judge  holding  by 
exchange  the  court  of  some  adjoining  district,  to  hear  and 
determine  the  said  motion  and  application,  after  giving  ten 
days'  notice  to  the  parties  interested  in  the  application  or 
motion,  upon  its  being  satisfactorily  shown  to  him  by  affida- 
vit or  otherwise  that  the  judge  before  whom  the  same  was 
returnable  failed  to  act  upon  the  same  or  to  continue  the 
sam e  to  some  other  time  and  place.  The  effect  of  such 
removal  shall  be  to  continue  in  force  the  motion  and  appli- 
cation theretofore  granted,  till  the  same  can  be  heard  and 
determined  by  the  judge  having  jurisdiction  of  the  same. 

Under  the  acts  of  1879  and  1881. — Under  the  acts  of  1879  restrain- 
ing orders  must  be  made  returnable  at  some  place  in  the  district  in 
which  the  action  is  pending,  and  before  the  resident  judge  or  the 
judge  holding  the  courts  therein.  By  the  act  of  1881  the  judge  of  an 
adjoining  district  may,  in  certain  cases  (specified  in  above  section), 
hear  the  application.    Galbreath  v.  Everett,  84  N.  C,  546. 

If  the  judge  before  whom  the  order  is  made  returnable  fails  to 
hear  it,  any  judge  resident  in,  or  assigned  to,  or  holding  by  ex- 
change the  courts  of  some  adjoining  district,  may  hear  it  upon  giving 
ten  days'  notice  to  the  parties  interested.  Hamilton  v.  Icard,  112 
N.  C,  589. 

Waiver  of  irregularity. — An  irregularity  in  making  a  restraining 
order  returnable  at  a  point  outside  the  district  where  the  action  is 
pending,  is  waived  by  failure  to  make  the  objection  in  apt  time.  Gal- 
breath v.  Everett,  84  N.  C,  546. 

Resident  Judge. — Where  the  judge  assigned  to  hold  the  courts  of  a 
district  granted  a  restraining  order,  with  a  rule  to  show  cause,  re- 
turnable on  a  day  after  the  close  of  the  circuit,  and  before  the  resi- 
dent judge  of  the  district:  Held,  not  to  be  erroneous,  and  that  the 
resident  judge  thereby  acquired  jurisdiction  of  the  matter.  Stith  v. 
Jones,  101  N.  C,  360. 

De  facto  Judge.— Where  the  governor  issues  a  commission  to  one 
of  the  judges  of  the  superior  courts,  authorizing  him  to  hold  certain 
terms  of  the  superior  courts,  and  the  judge  undertakes  to  discharge 
the  duties  required  of  him,  he  is,  so  far  as  the  public  and  third  per- 
sons are  concerned,  a  de  facto  judge  so  long  as  he  assumes  to  act  in 
that  capacity;  and  this  is  so  although  the  commission  was  issued 
without  authority  of  law.  State  v.  Lewis,  107  N.  C,  967;  State  v. 
Turner,  119  N.  C,  841. 

Outside  of  the  district. — By  the  act  of  1885,  chapter  180,  section 
8,  a  judge  aslgned  to  a  district  is  the  judge  thereof  for  six  months, 
beginning  either  January  or  July  first,  and  where  a  restraining  order 
was  made  returnable  before  such  judge  at  a  place  outside  of  the  dis- 
trict, and  after  the  courts  were  over,  but  before  the  end  of  the  term 
of  assignment  to  the  district,  such  judge  had  jurisdiction  to  hear  the 
application  and  grant  the  injunction  until  the  hearing.  Hamilton  v. 
Icard,  112  N.  C,  589. 
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Sec.  337  •  Parties  to  application  for  injunction  may  by  writ- 
ten stipulation  designate  a  judge  to  hear  the  same.  1883, 
c.  33. 

By  a  stipulation  in  writing,  signed  by  all  the  parties  to  an 
application  for  an  injunction  order,  or  their  attorney,  to  the 
effect  that  the  matter  may  be  heard  before  any  judge,  to  be 
designated  in  such  stipulation,  the  judge  before  whom  the 
restraining  order  is  returnable  by  law,  or  who  is  by  law  the 
judge  to  hear  the  motion  for  an  injunction  order,  shall,  upon 
receipt  of  such  stipulation,  forward  the  same  and  all  the 
papers  to  the  judge  designated  in  the  stipulation,  whose  duty 
it  shall  thereupon  be  to  hear  and  decide  the  matter,  and  re- 
turn all  the  papers  to  the  court  out  of  whicfh  they  issued  : 
Provided,  that  the  necessary  postage  or  expressage  money  be 
furnished  to  said  judge.  gQFflBtB  CT  L1BRAK 

By  agreement. — By  stipulation  in  writing,  duly  signed  by  the  par- 
ties or  by  their  attorneys,  they  may,  under  this  section,  designate 
any  other  judge  than  those  indicated  by  section  336  of  The  Code 
to  hear  the  aplication.    Hamilton  v.  I  card,  112  N.  C,  589;  Crabtree  v. 
Scheelky,  119  N.  C.,  56. 

Sec.  338*  Injunction,  in  what  cases  allowed.  C.  C.  P.,  s. 
199. 

(1).     Depends  upon  nature  of  the  action. 

(1)  When  it  shall  appear  by  the  complaint  that  the  plain- 
tiff is  entitled  to  the  relief  demanded,  and  such  relief  or  any 
part  thereof  consists  in  restraining  the  commission  or  contin- 
uance of  some  act,  the  commission  or  continuance  of  which, 
during  the  litigation,  would  produce  injury  to  the  plaintiff;  or 

Note. — The  following  amendment  was  adopted,  ch.  401,  acts  1885. 

In  an  application  for  an  injunction  to  enjoin  a  trespass  on 
land,  it  shall  not  be  necessary  to  allege  the  insolvency  of  the 
defendant  when  the  trespass  complained  of  is  continuous  in 
its  nature,  or  is  the  cutting  or  destruction  of  timber  trees ; 

Not  a  matter  of  discretion. — The  granting  or  refusing  an  order  of 
injunction  is  not  a  mere  matter  of  discretion  in  the  judge,  and  either 
party  may  appeal;  so  that  a  second  motion  for  injunction,  upon  the 
same  grounds,  should  not  be  heard.  Jones  v.  Thome,  80  N.  C,  72; 
Henry  v.  Hilliard,  120  N.  C,  479. 
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Second  application. — The  denial  of  an  application  for  injunction 
on  account  of  the  want  of  a  material  averment,  is  no  obstacle  to 
granting  a  second  similar  application  sufficient  in  form  and  sup- 
ported by  evidence.     Halcombe  v.  Corn's,  89  N.  C,  346. 

Contra,  if  application  is  made  a  second  time  upon  substantially  the 
same  averments.    Jones  v.  Thorne,  80  N.  C,  72. 

Delay. — When,  as  in  this  case,  a  variety  of  remedies  was  open  to 
plaintiff  for  many  years  and  he  did  not  pursue  any  of  them,  he  is 
chargeable  with  gross  laches,  and  the  courts  will  not  interfere  by  in- 
junction for  his  relief.     Moore  v.  Mining  Co.,  104  N.  C,  534. 

Cause  of  action  must  be  alleged. — The  plaintiff  must  allege  facts 
sufficient  to  sustain  his  cause  of  action,  before  an  injunction  will  be  al- 
lowed. Moore  v.  Mining  Co.,  104  N.  C,  534;  Jones  v.  Com'rs,  107  N. 
C,  265. 

Upon  an  application  for  an  injunction,  it  is  not  sufficient  to  sim- 
ply allege  that  the  plaintiff  will  suffer  irreparable  damage;  he  must 
set  out  the  facts  so  the  court  may  determine  the  necessity  for  its 
intervention.     Lewis  v.  Lumber  Co.,  99  N.  C,  11. 

Where  adequate  compensation  can  be  had  by  action  for  damages. 
A  restraining  order  will  not  be  granted  where  adequate  compensa- 
tion can  be  had  by  an  action  for  damages.  Hettrick  v.  Page,  82  N. 
C,  65;  Walton  v.  Mills,  86  N.  C,  280;  Lewis  v.  Lumber  Co.,  99  N.  C, 
11;  McNamee  v.  Alexander,  109  N.  C,  242;  Land  Co.  v.  Webb,  117 
N.  C,  478. 

Where  there  was  an  admission  in  the  plaintiff's  affidavit  that  the 
defendants  were  amply  able  to  respond  in  damages  for  any  wrong 
done  to  plaintiff,  it  was  improper  to  grant  an  injunction  against  de- 
fendants who  cut  off  the  water  supply  from  premises  allotted  to  the 
plaintiff  as  dower,  and  built  a  high  fence  around  the  same  so  as  to 
close  up  her  windows.    Wilson  v.  Featherstone,  120  N.  C,  449. 

Where  damage  will  result  from  refusal,  and  none  from  granting. — 
Where  the  granting  of  an  injunction  can  work  harm  to  neither  party, 
and  a  refusal  to  grant  it  will  subject  one  of  the  parties  to  further 
litigation,  costs  and  trouble,  the  injunction  should  be  granted  till 
the  hearing.  McCorkle  v.  Brem,  76  N.  C,  407;  Sparger  v.  Moore, 
117  N.  C,  449;  R.  R.  v.  Comrs.,  108  N.  C,  62. 

While  the  court  is  slow  to  pass  upon  disputed  issues  upon  ex  parte 
affidavits,  yet  where,  in  a  motion  to  continue  a  restraining  order  to 
the  hearing,  it  appears  that  the  injury  sought  to  be  enjoined,  is  con- 
tinuous, and  the  damage  very  difficult  of  ascertainment,  or  when  the 
damage  is  irreparable,  the  court  will  act  upon  the  proofs,  and  con- 
tinue the  restraining  order,  if  an  apparent  case  is  made  out,  unless 
continuing  the  order  to  the  hearing  would  work  greater  injury  to 
the  defendant  than  is  reasonably  necessary  for  the  protection  of 
the  plaintiff.  Tobacco  Co.  v.  McElwee,  94  N.  C,  425 ;  Moore  v.  Sugg, 
112  N.  C,  233,  and  cases  there  cited. 

Where  no  damage  can  result  from  a  refusal. — An  injunction  will 
not  be  granted  where  no  injury  will  result  to  the  plaintiff  from  re- 
fusing. Railroad  v.  Railroad,  88  N.  C,  79;  R.  R.  v.  Mining  Co.,  112 
N.  C,  661. 

Where  injunctive  relief  is  the  relief  itself,  and  not  auxiliary. — 
When  the  injunctive  relief  sought  is  not  merely  auxiliary  to  the 
principal  relief  demanded  in  the  action,  but  is  the  relief  itself,  the 
court  will  not  dissolve  the  injunction  upon  a  preliminary  hearing, 
though  the  allegations  in  the  complaint  are  denied  in  the  answer. 
Lowe  v.  Commissioners,  70  N.  C,  532;  Marshall  v.  Commissioners, 
89  N.  C,  103. 
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Where  a  restraining  order  has  been  granted,  if  the  pleadings  raise 
issues  of  fact  it  is  not  error  to  grant  an  injunction  till  the  hearing. 
R.  R.  v.  R.  R„  125  N.  C. 

Against  a  mere  trespass. — The  entry  on  land  that  a  court  can  en- 
join is  only  an  entry  under  force  or  color  of  legal  process.  It  will 
not  enjoin  a  mere  trespass,  unless  irreparable  damage  is  threatened. 
German  v.  Clark,  71  N.  C,  417;  Sharpe  v.  Loane,  124  N.  C,  1. 

An  injunction  to  restrain  the  defendant  from  committing  trespasses 
on  land  alleged  to  belong  to  the  plaintiff,  will  not  be  granted,  when 
It  is  apparent  from  the  complaint  and  affidavits  that  the  trespasses 
are  very  trifling,  and  if  continued  will  not  work  irreparable  injury 
to  the  plaintiff.     Frink  v.  Stewart,  94  N.  C,  484. 

A  court  will  not  enjoin  a  mere  trespass,  unless  irreparable  damage 
is  threatened — the  remedy  at  law  is  more  effectual  and  appropriate, 
being  both  preventive  and  punitive.  Puryear  v.  Sanford,  124  N.  C, 
276;  Bond  v.  Wool,  107  N.  C,  153. 

Against  issuing  grant. — An  injunction  will  not  be  granted  to  re- 
strain the  issuance  of  a  grant,  upon  the  ground  of  irregularity  in 
the  entries  upon  which  it  is  to  be  based,  upon  the  application  of  one 
who  has  not  title  himself  to  the  premises,  especially  where  it  ap- 
pears that  whatever  interests  the  parties  may  have,  may  be,  without 
prejudice,  presented  and  determined  in  an  ordinary  action  to  try 
the  title.     Brem  v.  Houck,  101  N.  C,  627. 

Against  sewer. — Where  it  appeared  by  the  affidavit  of  two  physi- 
cians that  a  sewer  used  by  the  defendant  was  dangerous  to  the 
health  of  the  plaintiffs,  it  was  not  error  to  continue  the  injunction 
against  its  use  to  the  hearing.  In  such  case,  it  Is  immaterial  that 
the  sewer  is  also  used  by  others.     Evans  v.  Railroad,  96  N.  C,  45. 

Against  removal  of  fixtures. — If  a  mortgagor  who  is  allowed  to 
retain  possession,  or  if  a  vendee,  under  a  bond  for  title  is  let  into 
possession,  makes  improvements  and  erects  fixtures,  he  is  not  at 
liberty  to  remove  the  same,  because,  by  his  own  default,  he  is  not 
able  to  get  the  title,  and  he  may  be  enjoined  in  an  action  for  fore- 
closure or  specific  performance.     Moore  v.  Valentine,  77  N.  C,  188. 

Against  erection  of  mi  Ms. — Where  the  re-building  of  a  mill  and 
dam  would  injure  the  plaintiff's  land  and  the  health  of  his  family, 
but  the  mill  would  be  a  public  convenience,  an  injunction  against  its 
erection  will  not  be  granted.  The  plaintiff's  remedy  is  compensa- 
tion for  damages.    Daughtry  v.  Warren,  85  N.  C,  136. 

An  injunction  will  not  be  granted  to  restrain  the  erection  of  a 
planing  mill  and  a  cotton-gin  (in  process  of  construction)  upon  an 
allegation  that  they  will,  when  completed,  expose  the  plaintiff's 
premises  to  Increased  perils  of  fire,  and  that  the  noise,  etc.,  will 
render  his  dwelling  unfit  for  a  residence.  Dorsey  v.  Allen,  85  N. 
C,  358. 

See,  for  former  practice  as  to  injunctions  against  erecting  mills, 
Battle's  Digest,  vol.  3,  p.  252,  et  seq. 

Against  stock-law  fence. — Where  it  is  in  controversy  whether  the 
stock  law  extends  to  all  the  townships  of  the  county,  a  restraining 
order  should  not  put  a  stop  to  the  work  on  the  fence  altogether  but 
only  on  such  portions  as  would  interfere  with  the  rights  of  the  town- 
ships claiming  to  be  exempt  from  the  operations  of  the  law.  Mc- 
Nair  v.  Commissioners,  93  N.  C,  370. 

Against  interruption  of  works  of  public  utility. — It  is  against  the 
policy  of  the  law  to  enjoin  the  prosecution  of  such  industries  and 
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enterprises  as  tend  to  develop  the  resources  of  the  country,  except 
in  those  cases  where  it  is  apparent  that  otherwise  serious  harm  will 
result  to  the  party  complaining.  Roanoke  Nav.  Co.  v.  Emry,  108  N. 
C,  130:  Walton  v.  Mills,  86  N.  C,  280. 

Where  it  appeared  that  the  plaintiff  corporation  was  engaged  in 
the  erection  of  mills  and  an  elevator  of  large  capacity  on  land 
claimed  by  it,  and  to  connect  them  with  a  railway  station  was  con- 
structing a  railroad  running  principally  over  its  own  land,  when  the 
defendants  forcibly  entered  on  a  part  of  said  lands,  claiming  them 
as  their  own,  and  obstructed  the  work,'  threatening  the  plaintiff's 
servants  with  violence  if  they  persisted,  and  it  further  appeared  that 
the  defendants'  claim  was  doubtful:  Held,  to  be  a  proper  case  for 
injunction  till  hearing.    Ibid. 

Against  excessive  water  rates. — Where,  in  the  hearing  of  a  motion 
to  dissolve  an  order  restraining  a  water  company  from  exacting  from 
the  plaintiffs  rates  alleged  to  be  unreasonable  and  discriminating, 
the  answer  admitted  that  the  proposed  rates  were  not  uniform,  but 
denied  that  they  were  unreasonable  and  oppressive,  and  the  evi- 
dence as  the  unreasonableness  of  the  rates  was  not  satisfactory,  it 
was  not  error  to  continue  the  injunction  to  the  hearing.  Griffin  v. 
Water  Company,  122  N.  C,  206. 

Against  floating  logs. — Where  it  appeared  that  there  was  a  serious 
issue  as  to  whether  or  not  the  stream  was  "floatable;"  that  defend- 
ant had  a  large  number  of  logs  that  would  become  worthless  if  not. 
floated,  and  that  an  injunction  would  stop  its  mill,  to  the  great 
detriment  of  many  people,  and  so  as  to  damage  defendant  $100  per 
day,  it  was  proper  to  permit  defendant  to  give  bond  sufficient  to 
cover  all  damages  that  would  probably  be  sustained  by  plaintiffs, 
and  refuse  to  continue  the  injunction.  Commissioners  v.  Lumber 
Company,  114  N.  C,  506;  Lumber  Co.  v.  Wallace,  93  N.  C,  22. 

Against  collection  of  bonds,  etc. — Where  a  sale  and  conveyance  of 
land  had  been  made  and  bonds  and  mortgage  executed  to  secure  the 
purchase-money,  and  the  purchaser  brought  an  action  for  an  alleged 
fraud  in  the  contract  of  sale,  and  asked  for  a  cancellation  of  the  pa- 
pers, etc.,  and  moved  for  an  injunction  to  restrain  the  defendant  from 
collecting  or  disposing  of  the  bonds  until  the  hearing :  and  the  evi- 
dence offered  in  support  of  the  motion  tended  to  prove  that  the  ao- 
tion  was  brought  in  good  faith:  Held,  that  though  the  answer  ad- 
mitted some  of  the  material  allegations  of  the  complaint,  denied 
others,  and  alleged  matters  in  defence,  and  put  in  question  the  mat- 
ter in  litigation,  still  the  cause  of  action  being  serious,  and  there  be- 
ing a  doubt,  It  was  proper  to  grant  the  injunction  till  the  hearing. 
Caldwell  v.  Stirewalt,  100  N.  C,  201. 

Where  the  principal  debtor  borrowed  a  sum  of  money,  which  he 
deposited  in  a  bank  which  soon  afterwards  became  insolvent,  and 
the  surety  had  to  pay  the  debt,  the  surety  has  no  equity  to  enjoin 
the  principal  debtor  from  collecting  the  dividends  from  the  insolvent 
bank,  until  he  can  recover  a  judgment.  Carlton  v.  Simonton,  94  N. 
C,  401. 

An  injunction  to  the  hearing  is  proper  when  the  complaint  al- 
leged and  there  was  some  evidence  to  prove,  that  the  judgment  for 
the  balance  of  the  purchase-money  was  collusive.  Bost  v.  Lassiter, 
105  N.  C,  490. 

Against  executor  or  administrator. — When  it  is  alleged  in  the 
complaint,  that  the  defendant's  testator  occupied  a  fiduciary  relation 
to  the  plaintiffs,  and  Invested  their  money  in  certain  real  estate, 
and  that  no  settlement  of  accounts  had  been  had  between  the  plain- 
tiffs and  such  fiduciary,  the  defendant  should  be  restrained  until  the 
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hearing  from  selling  such  real  estate  for  assets.  McCorkle  v.  Brem, 
76  N.  C,  407. 

The  extraordinary  remedy  by  injunction  will  not  be  granted  when 
it  appears  that  the  petitioner  has  an  adequate  remedy  by  regular 
proceedings  in  the  cause.  In  an  action  against  an  administrator  de 
bonis  non,  to  enjoin  him  from  selling  the  land  of  the  intestate  for 
assets,  it  appearing  that  a  petition  for  that  purpose  was  pending 
in  the  probate  court,  and  that  the  defendants  therein  denied  the 
legality  of  the  appointment  of  said  administrator  de  bonis  won;  and 
it  further  rppearing  that  no  account  had  been  taken  of  the  personal 
property  of  the  intestate:  It  icas  held,  that  the  plaintiffs  had  an  ade- 
quate remedy  against  the  sale  of  said  land  in  the  probate  court,  and 
that  therefore  it  was  not  error  in  the  court  below  to  dissolve  the  in- 
junction theretofore  granted.     Johnson  v.  Jones,  75  N.  C,  206. 

Lies  against  an  insolvent  administrator.  Stenhouse  v.  Davis,  82 
N.  C,  432;  Godwin  v.  Watford,  107  N.  C.  168. 

Against  sale  or  conveyance  of  land. — A  complaint  which  alleges 
that  the  defendant,  being  an  executor,  and  having  power  to  sell 
land  under  the  will,  sold  for  Confederate  money  and  is  about  to 
make  title,  but  does  not  allege  fraud  or  collusion,  is  not  sufficient 
ground  for  an  injunction  to  restrain  him  from  conveying.  Sprinkle 
v.  Hutchison,  66  N.  C,  450. 

When  the  affidavit  alleges  that  the  plaintiff  has  paid  a  trustee 
the  whole  of  the  trust  debt  and  that  the  trustee  threatens  to  sell,  and 
the  counter-affidavits  admit  that  he  has  paid  a  part  of  the  debt  and 
that  he  is  entitled  to  a  conveyance  upon  payment  of  the  residue, 
the  plaintiff  is  entitled  to  an  order  to  restrain  the  sale  until  the 
hearing.  Dockery  v.  French,  69  N.  C,  308;  Lowe  v.  Harris,  121 
N.  C,  287,  and  cases  there  cited. 

An  injunction  does  not  lie  to  prevent  a  sale  of  land  to  prevent  a 
cloud  being  cast  upon  the  title.  Southerland  v.  Harper,  83  N.  C, 
200;  Cunningham  v.  Bell,  83  N.  C,  328;  Bostic  v.  Young,  116  N.  C, 
766. 

An  injunction  to  restrain  the  sale  of  land  conveyed  in  a  deed  to 
secure  a  debt  will  be  granted  where  the  parties  dealing  together 
have  settled  their  accounts  and  a  note  secured  by  the  deed  is  given 
for  the  balance  found  due,  and  fraud  is  alleged  to  have  been  prac- 
ticed upon  the  mortgagor  or  trustor  in  such  settlement.  The  sale 
by  the  trustee  will  be  enjoined  until  the  amount  due  is  ascertained 
under  the  directions  of  the  court.  Pritchard  v.  Sanderson,  84  N.  C, 
299 ;  Faison  v.  Hardy,  118  N.  C,  142. 

An  injunction  against  the  sale  of  land  was  properly  granted  on 
the  motion  of  the  heirs  of  the  deceased,  where  the  land  was  adver- 
tised under  the  power  contained  in  an  alleged  will  which  was  ad- 
mitted to  probate  without  notice  to  the  heirs  and  upon  insufficient 
testimony  and  the  validity  of  the  will  is  in  controversy.  Galbreath 
v.  Everett,  84  N.  C,  546. 

The  purchaser  of  land  sold  under  execution  is  not  entitled  to  an 
injunction  to  restrain  a  creditor  from  selling  the  property  under  an 
alleged  prior  encumbrance.     Fox  v.  Kline,  85  N.  C,  173. 

An  injunction  lies  to  restrain,  till  the  hearing,  the  sale  of  land, 
under  terms  embraced  in  a  contract  of  purchase,  for  such  portion  of 
the  debt  as  is  alleged  not  to  be,  in  fact,  for  the  purchase-money,  but 
incurred  by  the  necessitous  circumstances  of  the  vendee  (or  mort- 
gagor) to  obtain  further  time  from  the  vendor  (or  mortgagee).  Til- 
lery  v.  Wrenn.  86  N.  C.  217. 

An  injunction  will  not  be  granted  restraining  a  trustee  from  sell- 
ing lands  conveyed  to  him  by  a  debtor  to  indemnify  a  surety,  where 
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it  appears  that,  in  a  former  action  having  the  same  object,  a  con- 
sent decree  was  made  dismissing  it,  and  wherein  there  was  an  agree- 
ment that  the  trustee  should  sell  if  the  debt  was  not  paid  by  a  day 
flxed,  although  the  terms  of  the  deed  might  not  have  originally  con- 
ferred a  power  of  sale  without  the  intervention  of  the  court.  Brower 
v.  Buxton,  101  N.  C,  419. 

A  court  of  equity  will  not  interfere  by  injunction  to  restrain  the 
sale  of  land,  or  by  the  exercise  of  its  jurisdiction  to  remove  a  cloud 
upon  the  title,  where  it  appears  that  the  party  seeking  such  relief 
is  in  possession,  and  that  the  proofs  upon  which  he  relies  will  be 
available  in  any  action  which  may  be  instituted  against  him  to  re- 
cover the  property  In  such  case  lie  has  an  ndequate  remedv  at  law. 
Hutaff  v.  Adrian,  112  N.  C,  259;  Peacock  v.  Stott,  104  N.  C.,*  154,  and 
cases  cited.  Where,  however,  the  proofs  upon  which  such  party 
must  rely  for  a  defence  of  his  interest  are  of  such  character  that 
they  may  become  lost  by  the  lapse  of  time,  and  without  them  one 
claiming  under  the  adversary  title  could  recover  in  an  action  at 
law,  the  courts  will  interpose  their  equitable  powers  and  grant  the 
necessary  relief.     Browning  v.  Lavender,  104  N.  C,  69. 

Where,  in  an  action  brought  in  good  faith  to  quiet  plaintiff's  title 
to  land  and  to  determine  the  adverse  claims  of  the  defeadant^,  an 
interlocutory  order  was  issued  restraining  the  defendants  from  selling 
the  land  under  a  deed  of  trust,  and  material  issues  were  raised  by 
the  pleadings  used  as  affidavits,  and  no  facts  were  found  by  the  judge 
on  the  hearing  of  the  rule  to  show  cause,  &c,  it  was  error  not  to 
continue  the  injunction  to  the  trial  of  the  action.  Jones  v.  Buxton, 
121  N.  C,  285. 

Against  collection  of  taxes. — An  injunction  lies  at  the  instance  of 
a  tax-payer  to  enjoin  the  collection  of  an  illegal  tax  by  a  municipal 
corporation.     London  v.  Wilmington,  78  N.  C,  109. 

An  injunction  pettdente  lite,  in  an  action  to  test  the  constitution- 
ality of  an  act  authorizing  the  collection  of  taxes  for  past  years,  will 
not  be  granted  to  restrain  proceedings  under  the  provisions  of  the 
act,  except  to  restrain  the  collection  of  the  tux  until  the  merits  of  the 
controversy  can  be  determined.  Railroad  v.  Commissioners,  82  N. 
C.  259. 

The  collection  of  proper  revenues  for  the  support  of  municipal 
corporations  will  never  be  interfered  with  by  injunction  for  mere 
irregularities,  particularly  where  the  irregularities  are  the  result 
of  the  negligence  of  the  tax-payer.  Covington  v.  Rockingham,  93  N. 
C,  134. 

It  is  a  settled  rule  of  law  that  an  injunction  will  not  be  granted 
to  restrain  the  collection  of  a  tax,  a  portion  of  which  is  legal  and  a 
portion  illegal,  until  the  applicant  has  paid  that  which  is  legal  (if 
it  can  be  separated  and  distinguished  from  the  illegal),  and  the 
complaint  must  point  out  what  part  is  valid  and  what  invalid,  so  that 
the  court  may  discriminate  between  them.    Ibid. 

The  collection  of  a  tax  will  be  restrained  when  the  purpose  for 
which  it  is  to  be  expended  is  unconstitutional.  Rlgsbee  v.  Durham, 
94  N.  C,  801. 

Note. — Since  these  decisions,  the  act  of  1887  and  other  acts  (see 
Sec.  334,  ante)  have  restricted  the  issuance  of  injunctions  against  the 
collection  of  taxes. 

The  act  of  the  general  assembly  (ch.  137,  Sec.  84,  Laws  of  1887) 
forbidding  the  granting  of  injunctions  to  restrain  the  collection  of 
any  tax,  unless  such  tax  is  levied  for  an  illegal  or  unauthorized  pur- 
pose, does  not  conflict  with  either  the  federal  or  state  constitutions. 
Railroad  v.  Lewis,  99  N.  C,  62;  Mace  v.  Commissioners,  99  N.  C, 
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65;  Matthews  v.  Commissioners,  99  N.  C,  69;  R.  R.  v.  Reidsville,  109 
N.  C.,  494. 

An  injunction  to  restrain  the  collection  of  taxes  which,  it  is  al- 
leged, are  levied  for  an  unlawful  or  unauthorized  purpose,  will  not 
be  granted  unless  the  facts  are  fully  set  forth  from  which  the  court 
can  determine  the  character  or  object  for  which  they  are  levied. 
A  general  allegation  that  the  purpose  was  illegal  or  unauthorized, 
or  that  the  assessment  was  in  excess  of  the  constitutional  limita- 
tions, is  insufficient  The  prohibition  against  granting  injunctions  to 
restrain  the  collection  of  taxes,  in  ch.  137,  Sec.  84,  Laws  1887,  em- 
braces those  cases  where  it  is  alleged  the  tax  is  in  excess  of  the  con- 
stitutional limitations.     Mace  v.  Commissioners,  99  N.  C,  65. 

The  prohibition  in  the  general  Machinery  Act  against  granting 
injunctions,  is  applicable  by  its  terms  only  to  such  as  are  levied 
by  that  particular  act,  and  does  not  apply  when  the  right  to  collect 
taxes  in  arrears  has  been  revived  by  a  statute  for  the  benefit  of  a 
sheriff's  sureties  containing  no  restrictions  applicable  to  a  particular 
case  arising  thereunder.     Moore  v.  Sugg,  112  N.  C,  233. 

An  injunction  will  not  lie  to  restrain  the  collection  of  an  invalid 
or  excessive  tax.  To  obtain  relief,  one  must  pay  the  tax  and  pursue 
the  remedy  given  by  Section  84,  ch.  137,  Acts  of  1887.  Hall  v. 
Fayetteville,  115  N.  C,  281. 

Where  an  act  authorizing  a  county  to  levy  taxes  is  void  in  part, 
the  collection  of  the  whole  should  be  enjoined.  (Clark  and  Avery, 
JJ.,  dissent).    Williams  v.  Commissioners,  119  N.  C,  520. 

Plaintiff  sought  to  have  the  defendant  tax-collector  enjoined 
from  selling  his  property  for  the  non-payment  of  taxes  for  the  years 
1895  and  1896,  upon  the  ground  that  the  defendant  had  no  authori- 
ty to  collect  the  taxes  for  1896  because  the  commissioners  had,  in 
violation  of  the  law,  turned  over  to  him  the  tax  list  for  1896  for  col- 
lection without  his  having  settled  the  taxes  of  >895  and  produced  a 
receipt  therefor;  Held,  that  the  injunction  was  properly  refused,  the 
taxes  not  being  illegal  or  the  assessment  illegal  or  invalid.  Mc- 
Donald v.  Teague,  119  N.  C,  604. 

Against  erroneous  judgment. — Where  the  court  has  jurisdiction, 
errors  in  the  judgment  cannot  be  corrected  by  an  injunction,  but 
only  by  appeal,  except  where  fraud  is  alleged.  Neville  v.  Pope,  95 
N.  C,  346. 

Against  execution. — When  the  affidavit  alleges  that  one  of  the 
defendants,  who  is  the  plaintiff's  debtor,  has  conspired  with  the 
other,  to  give  him  his  bond  without  substantial  consideration,  and 
allow  Judgment  and  execution  thereon,  in  order  to  defraud  the  plain- 
tiff, the  injunction  will  be  continued  to  the  hearing,  although  the 
defendants  may  deny  the  fraud  in  their  answer.  Heillg  v.  Stokes, 
63  N.  C,  612. 

That  the  party  failed  to  sustain  his  defence,  in  an  action  through 
the  unexpected  absence  of  the  nominal  plaintiff,  whom  he  had  not 
subpoenaed  as  a  witness,  is  no  ground  for  an  injunction  against 
the  judgment  in  such  action.    Wilder  v.  Lee,  64  N.  C,  50. 

A  separate  action  cannot  be  brought  by  the  judgment  debtor  to 
restrain  an  execution,  on  account  of  irregularity  in  the  judgment  or 
the  execution.  The  proper  remedy  is  a  motion  in  the  cause.  Foard 
v.  Alexander,  64  N.  C,  69;  Burke  v.  Stokely,  65  N.  C,  569;  Knott  v. 
Taylor,  99  N.  C,  511. 

It  is  improper  to  make  a  sheriff  a  party  to  an  action  for  an  injunc- 
tion against  process  which  he  has  in  his  hands.  Jarman  v.  Saun- 
ders, 64  N.  C,  367. 

It  is  no  ground  for  injunction  against  a  judgment,  obtained  by  the 
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assignee  of  a  bankrupt  bank,  that  the  defendant,  "being  unable  to 
obtain  the  bills  of  the  bank,"  had  tendered  in  discharge  of  the  judg- 
ment, one-half  its  amount  in  currency,  which  was  alleged  to  be  the 
value  of  such  bills.     Smith  v.  Dewey,  64  N.  C,  463. 

In  an  action  by  a  debtor  for  injunction  against  a  judgment  creditor, 
about  to  sell  property  under  execution,  upon  which  there  are  mort- 
gages, which  the  judgment  creditor  claims  to  be  fraudulent,  the 
mortgagees  should  be  made  parties  to  the  action,  in  order  that  the 
rights  of  all  concerned  may  be  determined  in  one  action..  Gaster  v. 
Hardie,  75  N.  C,  460. 

One  in  quiet  possession  of  land,  as  owner,  may  obtain  an  injunc- 
tion to  restrain  others  from  dispossessing  him,  by  means  of  process 
obtained  in  a  litigation  to  which  he  was  not  a  party.  Banks  v. 
Parker,  80  N.  C,  157. 

An  injunction  will  not  lie  against  execution  on  a  judgment,  which 
might  have  been  set  aside  by  motion  in  due  time  under  Sec.  133,  C. 
C.  P.,  (Sec.  274,  ante).    Walker  v.  Gurley,  83  N.  C,  429. 

An  injunction  to  restrain  a  plaintiff  from  executing  his  judgment 
against  the  defendant  will  not  be  granted.  If  there  is  error  in  the 
judgment,  the  remedy  is  by  a  motion  to  modify  the  judgment  and  an 
order  suspending  proceedings.  Parker  v.  Bledsoe,  87  N.  C,  221; 
Neville  v.  Pope,  95  N.  C,  346;  Chambers  v.  Penland,  78  N.  C,  53. 

Where  a  judgment  debtor  applies  for  an  injunction  to  restrain  the 
sheriff  from  selling  a  contingent  interest  in  land  which  was  not  liable 
to  be  sold  under  execution,  the  injunction  should  be  refused.  Bristol 
v.  Hallyburton,  93  N.  C,  384. 

A  court  of  equity  will  not  interfere  by  injunction  to  stay  an  execu- 
tion regularly  issued  upon  a  judgment  at  law,  because  the  sheriff 
has  levied  on  property  not  the  subject  of  sale  under  execution,  or  be- 
cause the  property  belongs  to  another  than  the  judgment  debtor. 
Bostic  v.  Young,  116  N.  C,  766.  Except  where  the  property  levied 
on  is  personal  property,  and  the  sheriff  and  plaintiff  are  both  insol- 
vent. Bristol  v.  Hallyburton,  93  N.  C,  384;  Gatewood  v.  Burns,  99 
N.  C,  357. 

Where  a  feme  covert  was  sued  with  her  husband,  whom  she  in- 
structed to  make  a  proper  defence  to  the  action,  which  he  failed  to 
do:  It  waft  held,  no  ground  for  an  injunction  to  restrain  the  collection 
of  the  judgment,  in  the  absence  of  fraud.  Neville  v.  Pope,  95  N.  C, 
346. 

Where  it  is  alleged  by  one  seeking  an  injunction  against  execu- 
tion in  which  he  represented  that  he  was  only  surety  (but  that  fact 
did  not  appear  in  the  judgment) ,  that  a  contest  was  pending  between 
the  judgment  creditors  and  the  principal  debtor  as  to  the  allotment 
of  the  latter's  homestead:  Held,  that  this  was  not  sufficient  to  au- 
thorize the  court  to  grant  an  injunction  to  restrain  the  enforcement 
of  the  execution  against  the  surety.    Gatewood  v.  Leak.  99  N.  G,  857. 

Under  the  present  practice,  a  writ  of  possession  may  be  stayed 
or  enjoined,  upon  a  proper  application,  by  one  rightfully  in  posses- 
sion, although  not  a  party  to  the  action  in  which  the  writ  is  issued. 
Springs  v.  Schenck,  99  N.  C,  551;  Ferguson  v.  Wright,  115  N.  C, 
668. 

Where  in  claim  and  delivery  before  a  justice  of  the  peace  the 
action  was  dismissed,  and  an  order  of  restitution  made,  and  an  alter- 
native judgment  for  the  value  of  the  property  if  not  returned,  a  re- 
straining order  will  not  be  granted  against  the  execution  issued  on 
such  judgment.     Powell  v.  Allen,  103  N.  C,  46. 

An  injunction  will  not  lie  against  an  execution  on  the  ground  that 
the  judgment  is  excessive.  The  remedy  is  by  appeal,  or  motion 
In  the  cause.    Henderson  v.  Moore,  125  N.  C. 
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Pending  action  to  prevent  cloud  on  title. — Under  Chapter  6,  Acts 
of  1893,  to  determine  adverse  claims  to  land,  the  owner  of  land  is 
entitled  to  an  injunction,  pending  the  action,  to  restrain  a  judgment 
creditor  of  his  vendor  from  selling  the  land  under  a  judgment  as- 
serted to  be  a  lien  upon  it.     Mortgage  Co.  v.  Long,  113  N.  C,  124. 

In  cases  of  fraud. — While  a  creditor  can  issue  execution  and  sell 
property  disposed  of  in  fraud  of  creditors,  this  does  not  prevent  a 
court  of  equity  from  restraining  the  fraudulent  donee  until  the  ques- 
tion of  fraud  can  be  tried,  so  that  the  property  can  be  sold  free  from 
any  cloud,  and  under  The  Code  practice,  all  this  may  be  done  in  one 
action.     Frank  v.  Robinson,  96  N.  C,  28. 

Where  there  is  cause  for  complaint  by  stockholders  against  others, 
they  should  first  resort  to  the  remedy  prescribed  in  their  charter; 
and  failing  in  this,  they  will  have  a  right  to  proceed  against  the 
delinquents,  and,  in  proper  cases,  injunction  will  be  granted  to  pro- 
tect the  rights  of  parties.  A  good  cause  of  complaint  in  such 
cases    is    fraud    or    serious    injury    done,    or    about    to    be    done, 

by  some  of  the  stockholders  or  officers,  for  which  there  is  no 
aaequate  remedy  given  under  the  charter.  Moore  v.  Mining  Co., 
104  N.  C,  534. 

Against  exercise  of  official  functions. — The  judge  below  erred  in 
granting  an  injunction,  by  which  the  persons  in  possession  of  the 
offices  of  mayor  and  aldermen  of  a  city,  and  actually  performing 
the  duties  of  those  offices,  are  restrained  from  all  official  acts. 
Campbell  v.  Wolfenden,   74  N.  C,  103. 

It  is  not  sufficient  to  allege  that  the  persons  filling  the  offices  were 
not  regularly  or  rightfully  elected;  but  it  must  also  appear  that  they 
are  abusing  or  about  to  abuse  their  possession  of  official  power  to 
the  public  injury;  and  that  the  public  will  sustain  no  damage  by  the 
suspension,  for  an  indefinite  time,  of  all  city  government.    Ibid. 

An  injunction  will  not  be  granted  to  restrain  or  supervise  the  ex- 
ercise of  the  discretion  conferred  by  law  upon  public  officers  in  the 
discharge  of  their  duties.     Burwell  v.  Com'rs,  93  N.  C,  73. 

The  court  will  not  interfere  by  injunction  to  arrest  the  action  of 
public  officers  in  the  performance  of  a  public  duty,  such  as  the  con- 
struction of  a  county  fence,  unless  it  clearly  appears  that  it  is  in 
violation  of  the  Constitution  or  without  legal  warrant.  Busbee  v. 
Com'rs,  93  N.  C,  143. 

Against  official  action*— Where  a  city,  by  authority  of  its  charter, 
granted  a  street  railway'  company  the  right  to  construct  a  branch 
road  over  a  certain  street,  it  cannot,  by  a  subsequent  ordinance, 
arbitrarily  annul  its  license;  and  when,  under  such  latter  ordinance, 
it  attempts,  by  force,  to  prevent  the  completion  of  the  road  then  In 
process  of  construction,  injunction  will  issue  restraining  the  city 
from  such  interference.    Railway  v.  Asheville,  109  N.  C,  688. 

Against  a  town  ordinance! — The  remedy,  for  an  injury  resulting 
from  the  operation  of  an  unlawful  town  ordinance,  it  is  not  by  injunc- 
tion. The  party  injured  has  a  complete  redress  in  an  action  for 
damages.  Cohen  v.  Com'rs,  77  N.  C,  2;  Wardens  v.  Washington, 
109  N.  C,  21:  Rosenbaum  v.  New  Bern,  118  N.  C,  84;  Scott  v.  Smith, 
121  N.  C,  94. 

Cannot  test  validity  of  a  statute. — An  injunction  does  not  lie  as  a 
mode  of  testing  the  validity  of  an  act  of  assembly.  In  proper  pro- 
ceedings to  test  directly  the  constitutionality  of  the  act,  an  injunc- 
tion will  sometimes  issue  as  an  ancillary  proceeding.  Smallwood 
v.  New  Bern,  90  N.  C,  36. 

Cannot  try  title  to  office. — This  section  does  not  apply  to  a  case 
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where  a  plaintiff  brings  an  action  in  his  own  name,  alleging  that 
he  is  the  tax-collector  of  a  county,  and  that  the  defendant  has 
usurped  the  office,  and  asking  that  he  be  restrained  from  exercising 
its  functions.  It  is  confined  to  cases  in  which  some  private  right 
is  the  subject  of  controversy,  and  not  the  title  to  a  public  office.  Pat- 
terson v.  Hubbs,  65  N.  C,  119;  Jones  v.  Comrs.,  77  N.  C,  280. 

Cannot  try  title  to  personal  property. — The  title  to  personal  prop- 
erty cannot  be  tried  by  injunction:  therefore,  when  a  sheriff  levied 
upon  certain  personal  property,  which  had  been  allotted  to  the  de- 
fendant in  the  execution  as  his  personal  property  exemption,  and  re- 
mained in  his  possession,  and  was  restrained  by  injunction  from  sell- 
ing the  same,  it  was  error.     Baxter  v.  Baxter,  77  N.  C,  118. 

Will  not  issue  to  prevent  running  county  line. — It  is  within  the 
power  of  the  general  assembly,  at  its  will,  to  establish  new  counties 
and  change  the  boundary  lines  of  existing  counties,  and  hence  an 
injunction  will  not  lie  to  restrain  the  action  of  commissioners  ap- 
pointed by  the  legislature  to  survey  and  determine  the  boundary  line 
between  two  counties  on  the  ground  that  such  survey  will  work 
irreparable  damage  to  one  of  the  counties.  Commissioners  v.  Thorn, 
117  N.  C,  211. 

In  favor  of  wife  against  husband. — Before  filing  pleadings,  feme 
plaintiff  may  apply  for  injunction  order  to  restrain  defendant  hus- 
band from  interfering  with  her  separate  property  or  from  collecting 
her  rente  pending  action  for  divorce.  Robinson  v.  Robinson,  123  N.  C, 
186. 

Waste. — The  right  to  sue  for  waste  includes  the  right  to  restrain 
its  commission.     Morrison  v.  Morrison,  122  N.  C,  598. 

Processioning. — In  a  special  proceeding  to  establish  lines,  under 
Act  of  1893,  Chapter  22,  no  substantive  relief  can  be  given,  and 
therefore  injunction,  as  an  auxiliary  remedy,  is  inapplicable.  Wil- 
son v.  Alleghany,  124  N.  C,  7. 

In  special  proceedings. — The  judge  in  some  cases  may  issue  a  re- 
straining order  in  aid  of  relief  asked  of  clerk  in  such  proceedings. 
Hunt  v.  Sneed,  64  N.  C,  176;  Sprinkle  v.  Hutchinson,  66  N.  C,  450; 
Wilson  v.  Alleghany,  124  N.  C,  7. 

Upon  dissolution  of  a  corporation. — When  a  corporation  has  dis- 
solved, and  there  is  a  contest  as  to  whether  the  party  seeking  to  col- 
lect its  assets  is  an  officer  of  the  same  or  not,  an  injunction  lies  till 
the  hearing.     Dobson  v.  Simonton,  78  N.  C,  63. 

In  an  action  brought  for  the  dissolution  of  a  corporation  under 
acts  1875,  ch.  198,  the  court  after  publication  of  the  summons  has 
full  control  of  the  franchise  and  property  of  the  company,  and  an 
injunction  will  issue  to  prevent  their  being  sold  under  an  execution 
in  favor  of  a  creditor.  Attorney  General  v.  Roanoke  Navigation  Co., 
84  N.  C,  705. 

Foreign  corporation. — An  injunction  will  not  issue  to  interfere 
with  the  internal  management  of  the  business  of  a  foreign  corpora- 
tion.    Howard  v.  Ins.  Co.,  125  N.  C. 

Pending  an  appeal. — To  stay  proceedings,  pending  the  review  of 
a  decision  of  the  clerk,  in  regard  to  the  sufficiency  or  insufficiency 
of  an  undertaking  for  an  appeal,  a  supersedeas  is  the  proper  remedy, 
and  not  an  injunction.     Salisbury  v.  Cohen,  68  N.  C,  289. 

When  an  appeal  has  been  perfected  by  the  filing  of  the  required 
undertakings,  all  further  proceedings  under  the  execution  are  sus- 
pended, by  the  clerk  giving  notice  to  the  sheriff  of  that  fact.    It  does 
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not  constitute  a  case  for  injunction,  in  an  action  against  the  sheriff 
and  the  plaintiff.     Bryan  v.  Hubbs,  69  N.  C.,  423. 

When  a  person,  whose  land  has  been  taken  by  the  commissioners 
of  a  town  for  public  use,  appeals  from  the  assessment  of  damages 
made  by  those  appointed  to  value  it,  he  waives  all  irregularity  in 
the  proceedings  to  condemn  the  same,  and  takes  up,  by  his  appeal, 
only  the  question  of  damages;  so  that  he  is  not  entitled  to  an  in- 
junction to  prevent  its  use  by  the  corporation.  Johnson  v.  Rankin, 
70  N.  C,  550. 

Effect  of  appeal. — An  appeal  does  not  have  the  effect  to  continue 
In  force  an  injunction  which  is  dissolved.    Green  v.  Griffin,  95  N.  C, 

50;  James  v.  Markham,  125  N.  C. 

On  appeal  from  an  order  granting  or  refusing  an  injunction,  the 
supreme  court  can  review  the  facts.  Mayo  v.  Commissioners,  122 
N.  C,  5. 

Sale  after  injunction  but  before  service. — Where,  in  an  action  to 
enjoin  an  execution  sale  on  the  ground  of  fraud  in  the  confession 
of  the  judgment,  the  judgment  debtor  and  creditor  and  the  sheriff 
are  parties,  and  the  sheriff  Bells  the  property  to  the  judgment  credi- 
tor after  a  restraining  order  is  issued,  but  before  it  is  served,  the 
purchaser  acquires  no  title  and  may  be  ordered  to  deliver  the  goods 
to  a  receiver  pending  the  action.     Stern  v.  Austern,  120  N.  C,  107. 

(#)  and  (3)  depend  upon  extrinsic  fads. 

(2)  When,  during  the  litigation,  it  shall  appear  by  affida- 
vit of  plaintiff,  or  any  other  person,  that  the  defendant  is 
doing,  or  threatens,  or  is  about  to  do,  or  procuring  or  suffer- 
ing some  act  to  be  done  in  violation  of  the  plain  tiffs  rights 
respecting  the  subject  of  the  action  and  tending  to  render 
the  judgment  ineffectual,  a  temporary  injunction  may  be 
granted  to  restrain  him  therefrom  ; 

.  Insolvency. — An  allegation  of  insolvency  is  essential  to  the  grant- 
ing of  an  injunction,  except  in  special  cases  in  which  irreparable 
injury  would  be  sustained,  though  the  defendant  is  solvent.  Dunkart 
v.  Rinehart,  87  N.  C,  224;  Dunkart  v.  Henry,  87  N.  C,  228;  Mc- 
Cormick  v.  Nixon,  83  N.  C,  113:  Jones  v.  Hill,  64  N.  C,  198;  Frink 
v.  Stewart,  94  N.  C,  484. 

Where  the  lessee  sues  the  lessor  in  claim  and  delivery  for  his  part 
of  the  crop,  and  the  lessor  is  solvent,  an  injunction  will  not  be 
granted  to  restrain  such  lessor  from  selling  the  crop.  Wilson  v. 
Respass,  86  N.  C,  112. 

The  order  for  an  injunction  and  receiver,  upon  the  finding  that 
the  trustee  was  insolvent  and  had  misapplied  the  rents  and  profits, 
was  properly  granted.     Albright  v.  Albright,  91  N.  C,  220. 

While  the  fact  of  insolvency  is  not  decisive  of  the  right  to  injunc- 
tive relief,  yet  in  some  cases  it  becomes  material.  Railway  Co.  v. 
Mining  Co.,  112  N.  C,  661. 

If  a  threatened  injury  can  be  compensated  for  in  damages,  injunc- 
tive relief  will  not  be  granted,  but  if  it  is  such  as  cannot  be  atoned 
for  or  if,  in  case  of  trespass,  the  trespasser  is  insolvent  and  unable 
to  respond  in  damages,  a  court  of  equity  will  interfere  by  injunction 
to  prevent  it.  Land  Co.  v.  Webb,  117  N.  C,  478;  Wilson  v.  Feather- 
stone,  120  N.  C,  449. 
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An  allegation,  in  an  action  for  an  injunction,  that  defendant  is 
insolvent,  and  is  cutting  down  timber  trees  on  plaintiff's  land  and 
hauling  them  off  and  threatens  to  continue  to  do  so,  to  the  irrepar- 
able damage  of  the  plaintiff,  is  sufficient,  if  true,  to  authorize  an  in- 
junction and  the  appointment  of  a  receiver.  McKay  v.  Chapin,  120 
N.  C,  159. 

In  the  trial  of  an  action  for  trespass  upon  the  plaintiff's  possession, 
it  appeared  that  the  owner  of  the  land  placed  the  plaintiff  in  pos- 
session under  a  verbal  agreement  that  the  plaintiff  should  take  care 
of  such  owner  so  long  as  he  should  live;  and  that,  plaintiff  having 
cultivated  only  a  portion  of  the  land  the  first  year,  the  owner  leased 
a  portion  to  others  for  the  second  year,  whereupon  plaintiff  brought 
his  actions  against  the  owner  and  his  lessees  for  damages  and  sued 
out  an  injunction  to  restrain  them  from  trespassing  on  his  posses- 
sion, alleging  the  insolvency  of  such  lessees,  but  not  of  the  owner. 
It  also  appeared  that  the  plaintiff  was  indebted  to  the  owner  for 
money  borrowed,  and  that  he  was  insolvent.  Held,  that  there  was  no 
ground  for  issuing  an  injunction.  Byrd  v.  Bazemore,  122  N.  C, 
115. 

Insolvency  need  not  be  alleged. — Since  the  enactment  of  Chap. 
401,  Acts  of  1885,  it  is  not  necessary  to  allege  the  insolvency  of  the 
defendant  in  an  application  for  an  injunction  when  the  trespass  is 
continuous  in  its  nature  or  consists  in  the  cutting  or  destruction  of 
timber  trees.  Ousby  v.  Neal,  99  N.  C,  146;  McKay  v.  Chapin,  120 
N.  C,  159. 

Irreparable  injury. — Where  a  defendant  gave  a  railroad  company 
license  in  writing  to  cross  his  lands  if  they  would  open  a  street  upon 
his  premises  in  consideration  of  being  allowed  to  do  so,  and  the 
company  ran  across  his  lands  and  did  not  open  the  street,  and  were 
notified  by  him  that  he  would  re-possess  the  land  occupied  by  the 
tract  if  they  did  not  open  the  street  in  fifteen  days:  Held  to  be  a 
threat  of  irreparable  injury,  which  entitles  the  company  to  an  in- 
junction until  the  final  hearing.    Railroad  v.  Battle,  66  N.  C,  540. 

An  injunction  will  be  granted  until  the  hearing,  where  the  plaintiff 
alleges  irreparable  injury  and  makes  out  an  apparent  case.  Marshall 
v.  Commissioners,  89  N.  C,  103. 

It  is  not  sufficient  for  the  plaintiff  to  allege  in  general  terms  that, 
the  injury  will  be  irreparable,  but  he  must  set  out  such  facts  as  will 
enable  the  court  to  see  what  the  injury  is,  and  the  probability  that  it 
will  happen.     Frink  v.  Stewart,  94  N.  C,  484;  Bond  v.  Wool,  107  N. 
C,  153. 

Injunction  not  allowed  if  irreparable  damage  not  alleged.  James 
v.  Markham,  125  N.  C. 

Where  injury  is  conjectural. — The  use  of  water  by  an  upper  pro- 
prietor will  not  be  restrained  in  favor  of  a  lower  proprietor  while  the 
damage  is  as  yet  conjectural  merely  and  denied  by  the  defendant, 
and  when  the  injury,  if  any,  can  be  adequately  compensated  by 
damages.     Walton  v.  Mills,  86  N.  C,  280. 

Where  the  evidence  is  conflicting. — An  injunction  will  be  con- 
tinued to  the  hearing  to  retain  control  of  a  trust  fund  in  dispute, 
where  there  is  a  reasonable  probability  that  the  plaintiff  is  entitled 
to  relief  and  the  evidence  is  conflicting.  Morris  v.  Willard,  84  N. 
C,  293;  Frank  v.  Robinson,  96  N.  C,  28. 

The  courts  will  not  dissolve  injunctions  till  the  hearing,  where  it 
is  apparent  from  the  pleadings  and  proofs  that  there  is  serious  dis- 
pute about  the  facts  and  doubts  as  to  the  relief  sought.  Durham  v. 
Railroad,  104  N.  C,  261;  Nimocks  v.  Shingle  Co.,  110  N.  C,  230; 
Moore  v.  Sugg,  112  N.  C,  233. 
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When  the  facts  upon  which  an  injunction  was  granted  until  the 
hearing  and  a  receiver  was  appointed  by  the  judge  below  are  con- 
troverted and  doubtful,  the  supreme  court  will  not  interfere  with  the 
orders,  especially  when  it  appears  that  no  serious  injury  to  any  of 
the  parties  can  arise  therefrom.  Nimocks  v.  Shingle  Co.,  110  N.  C. 
230. 

A  party  seeking  an  interlocutory  injunction  is  not  required  to  es- 
tablish his  right  with  the  same  precision  and  certainty  that  is  neces- 
sary on  the  final  hearing;  therefore,  while  on  the  trial  of  an  issue  as 
to  the  existence  of  a  parol  trust,  the  plaintiff  must  produce  strong 
and  convincing  proof  of  an  agreement  amounting  to  a  trust  existing 
at  the  time,  the  rule  does  not  apply  to  the  intensity  of  proof  to  be 
offered  in  the  prosecution  of  a  remedy  ancillary  to  the  real  object 
of  the  action.  Faison  v.  Hardy,  114  N.  C,  58;  Pearce  v.  El  well,  116 
N.  C.,  595. 

Against  cutting  timber. — Does  not  lie  to  restrain  from  cutting  tim- 
ber, unless  the  defendant  is  insolvent.  McCormick  v.  Nixon,  83  N.' 
C,  113.     See  Sec.  625,  post 

An  injunction  will  not  be  granted  to  prevent  the  cutting  of  trees 
for  timber,  unless  from  the  insolvency  of  the  alleged  trespasser 
compensation  in  money  cannot  be  had.  Dunkart  v.  Rinehart,  87 
N.  C,  224. 

It  is  not  now  necessary,  in  an  application  for  an  injunction  to  en- 
join a  trespass  on  land,  to  allege  the  insolvency  of  the  defendant, 
when  the  trespass  is  continuous  in  its  nature,  or  is  the  cutting  and 
destruction  of  timber  trees.  (Ch.  401,  Laws  1885.  supra. )  Lumber  Co.  v. 
Wallace,  93  N.  C,  22;  McKay  v.  Chapin,  120  N.  C,  159. 

Where,  in  an  action  to  recover  land,  the  plaintiff  applied  for  and 
obtained  an  injunction  against  the  cutting  and  removing  timber 
by  the  defendant,  and  the  latter,  in  his  answer,  denied  the  plaintiff's 
title,  averred  title  in  himself,  and  alleged  that  the  plaintiff  was  cut- 
ting and  carrying  away  timber  which  was  of  peculiar  value  for  man- 
ufacturing purposes:  It  teas  held,  that  while  the  courts  should  be 
reluctant  to  interfere  with  bona  fide  industries  and  enterprises  by  In- 
junction, they  would  require  the  plaintiffs  to  give  bonds  to  answer 
the  defendants  in  possible  damages,  and  would  also  appoint  a  re- 
ceiver, who  should  take  and  state  accurate  accounts  of  the  timber 
cut  and  removed  by  the  plaintiffs,  until  the  cause  should  be  heard  on 
its  merits,  notwithstanding  the  plaintiffs  are  solvent.    Ibid. 

While  the  act  of  1885  (ch.  401)  dispenses  with  the  necessity  for 
an  allegation  of  insolvency  of  the  person  against  whom  an  injunction 
is  sought  to  restrain  a  trespass  continuous  in  its  nature,  or  the  cut- 
ting of  timber  trees,  it  does  not  limit  the  discretion  of  the  court  to 
make  such  orders  as  may  be  necessary  to  protect  the  rights  of  the 
parties  pending  the  litigation;  and  where  the  trespass  is  admitted 
or  proved,  the  courts  should  require  the  defendants  to  execute  a 
bond  to  secure  the  plaintiffs  against  any  damages  they  may  recover 
upon  the  final  determination  of  the  action,  and,  upon  failure  to  do  so, 
appoint  a  receiver  or  make  such  other  order  as  may  be  necessary 
to  secure  the  rights  of  the  parties.     Ousby  v.  Neal,  99  N.  C,  146. 

A  judgment  is  now  a  Hen  upon  land  to  which  the  debtor  is  entitled 
as  a  homestead,  and  when  the  land  is  not  worth  more  than  $1,000, 
and  much  of  its  value  consists  in  timber  trees,  the  debtor  or  other 
person  to  whom  he  has  sold  them,  may  be  enjoined  from  cutting  such 
trees  for  profit.     Jones  v.  Britton,  102  N.  C,  166. 

* 

Against  execution  of  mortgage. — Though  a  proposed  mortgage  of 
county  land  by  the  county  commissioners  to  secure  bonds  issued  to 
build  a  court  house  would  be  void  and  equity  would  enjoin  fore- 
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closure  thereunder,  a  tax-payer  may  bring  an  action  to  restrain  the 
execution  of  the  mortgage  without  waiting  until  foreclosure  is 
threatened.    Vaughan  v.  Commissioners,  118  N.  C,  636. 

Against  sale  under  mortgage. — When  a  vendee  of  land  secures  the 
purchase-money  by  mortgage,  makes  valuable  improvements,  and 
after  default  obtains  an  injunction  to  restrain  a  sale,  the  defendants 
(the  vendors)  have  a  right  to  have  a  receiver  appointed.  Howes  v. 
Mauney,  66  N.  C,  218. 

A  party  who  purchases  land  must,  in  general,  look  to  his  vendor 
alone  for  a  title;  and  in  the  absence  of  a  warranty  and  of  fraud,  the 
doctrine  of  caveat  emptor  applies  between  the  vendor  and  the  vendee. 
Where  A,  a  corporation,  purchased  from  B,  land  sold  under  a  mort- 
gage, end  on  the  same  day  mortgaged  the  land  to  C,  the  fact  that 
D  claimed  title  to  the  land,  and  had  brought  an  action  to  assert  that 
title,  is  not  sufficient  ground  for  an  injunction  against  C,  restraining 
the  sale  of  the  land  under  his  mortgage,  although  A,  at  the  time  of 
purchasing  the  land,  was  ignorant  of  the  claim.  Gold  Co.  v.  Ore  Co., 
73  N.  C.  468. 

The  plaintiff  instituted  an  action  against  the  defendants  for  an 
account,  whereupon  the  defendants,  under  powers  contained  in  cer- 
tain mortgages  executed  to  them  by  the  plaintiff,  advertised  his  land 
for  sale:  there  had  been  numerous  dealings  between  the  parties 
for  many  years,  and  the  status  of  the  account  was  in  dispute:  Held, 
that  the  defendants  should  be  restrained  from  selling  under  the 
mortgages,  until  the  action  for  account  is  tried  and  the  balance  due 
ascertained  by  judgment.  Capehart  v.  Biggs,  77  N.  C,  261;  Pyitch- 
ard  v.  Sanderson,  84  N.  C,  299;  Faison  v.  Hardy,  118  N.  C,  142. 

Where  there  have  been  mutual  dealings  between  the  parties, 
several  mortgpges  given  and  the  balance  due  from  the  mortgagor  is 
in  dispute,  a  sale  advertised  under  the  power  given  in  the  mortgage 
should  be  enjoined  until  the  balance  is  ascertained  and  declared  by 
a  decree  of  court.  Purnell  v.  Vaughan,  77  N.  C,  268;  Bridgers  v. 
Morris,  90  N.  C,  32. 

An  injunction  against  carrying  out  a  contract  of  sale,  made  under 
a  power  contained  in  a  mortgage,  will  not  be  granted  where  the  re- 
lief which  the  plaintiff  claims  is  not  sought  until  after  the  sale  is 
made  and  the  rights  of  purchasers  have  intervened.  The  plaintiff 
should  have  attended  at  the  sale  and  given  notice  of  his  claims. 
Pender  v.  Pitman,  84  N.  C,  372. 

An  injunction  to  restrain  a  sale  under  a  mortgage  given  to  secure 
a  usurious  debt  will  be  refused  if  the  mortgagee  waive  the  usurious 
part  of  the  contract.     Manning  v.  Elliott,  92  N.  C,  48. 

Where  it  appears  in  an  application  to  enjoin  a  mortgagee  from 
selling  the  mortgaged  property  under  the  power  of  sale,  that  there 
are  many  and  complicated  accounts  between  the  mortgagor  and 
mortgagee,  and  the  balance  due  is  uncertain,  the  court  will  restrain 
the  execution  of  the  power  of  sale  until  an  account  can  be  stated  and 
the  amount  due  ascertained.  In  such  case,  the  rule  which  requires  a 
mortgagee,  in  certain  cases,  to  pay  the  amount  admitted  to  be  due 
before  the  injunction  will  be  granted,  does  not  apply,  because  no 
definite  sum  is  known  to  be  due.  Harrison  v.  Bray,  92  N.  C,  488; 
Gooch  v.  Vaughan,  92  N.  C,  610. 

A  mortgagee  will  not  be  restrained  because  he  failed  to  give 
mortgagor  ninety  days'  notice  of  his  intention  to  foreclose.  Such 
notice  is  unnecessary.  Bridgers  v.  Morris.  90  N.  C,  32;  Manning  v 
Elliott,  92  N.  C,  48;  Carver  v.  Brady,  104  N.  C,  219. 

Before  one  can  ask  the  court,  by  injunction,  to  restrain  a  sale  un. 
der  mortgage,  on  account  of  usurious  Interest  charged,  he  must  pay 
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what  is  justly  due,  principal  and  interest.  He  who  would  have 
equity  must  do  equity.  Cook  v.  Patterson,  103  N.  C,  127;  Carver  v. 
Brady,  104  N.  C,  219. 

Where  a  mortgagor  in  possession  has  a  full  defence  to  an  action 
for  ejectment,  when  brought  by  a  purchaser  at  a  sale  under  a  mort- 
gage barred  by  the  statute  of  limitations,  the  court  will  not  interfere 
by  injunction  to  prevent  a  sale  threatened  by  the  mortgagee.  It 
would  be  otherwise  if  there  were  a  contest  as  to  the  amount  due 
under  the  mortgage.     Hutaff  v.  Adrian,  112  N.  C,  259. 

A  mortgage  given  to  secure  an  agreement  connected  with  the 
traffic  in  public  office  being  void,  an  injunction  will  lie  to  restrain 
a  sale  thereunder.    Basket  v.  Moss,  115  N.  C,  448. 

Where  an  application  is  made  for  an  injunction  restraining  the 
sale  of  land,  and  a  well-defined  issue  is  raised  by  the  affidavits  and 
counter-affidavits  involving  the  equity  for  exoneration  and  cancella- 
tion, it  was  proper  for  the  judge  before  whom  the  motion  was  made 
to  continue  the  injunction  to  the  hearing.  Davis  v.  Lassiter.  112  N. 
C,  128;  Meroney  v.  Loan  Association,  112  N.  C,  842;  Faison  v. 
Hardy,  114  N.  C,  58;  Jones  v.  Buxton,  121  N.  C,  285,  and  cases  there 
cited. 

The  assignees  for  benefit  of  creditors  of  a  mortgagee  will  not  be 
enjoined  from  selling  the  land  as  it  was  conveyed  in  the  mortgage, 
in  three  tracts,  at  the  instance  of  junior  mortgagees  who  allege  no 
equitable  grounds  for  the  injunction  but  only  that  the  land,  if  sub- 
divided and  sold  in  small  parcels,  would  sell  for  a  better  price  than 
if  sold  in  three  tracts,  and  further  that  under  an  agreement  with  the 
defendants  (which  was  without  consideration  and  for  the  benefit  of 
the  junior  mortgagees)  the  plaintiffs  had  sold  the  land  under  their 
mortgage  and  had  bought  it  in,  and  caused  it  to  be  sub-divided  into 
numerous  lots  with  the  purpose  of  selling  them  and  paying  off  the 
plaintiffs  debt.     Scott  v.  Ballard,  117  N.  C,  195. 

Where  the  assignee  of  a  mortgagor  seeks  to  enjoin  the  sale  of  the 
mortgaged  premises  by  the  mortgagee  and  does  not  show  that  any 
irreparable  damage  will  accrue  to  the  debtor  thereby  or  that  there 
is  any  reason  why  the  mortgagee  is  not  a  proper  person  to  sell,  the 
court  will  not  enjoin  the  sale  and  substitute  a  commissioner  of  the 
court  in  lieu  of  the  one  designated  in  the  mortgage  to  exercise  the 
power  of  sale.     Montague  v.  Bank,  118  N.  C,  284. 

Where,  in  a  complaint  seeking  to  enjoin  a  sale  of  several  tracts  of 
mortgaged  land,  there  is  no  allegation  that  there  is  any  dispute  an 
to  the  amount  of  any  of  the  debts  or  that  either  of  the  mortgaged 
tracts  is  certainly  of  greater  value  than  the  mortgage  upon  it,  or 
that  the  debtor  has  proceeded  to  have  his  homestead  allotted  either 
under  an  execution  against  him,  or  by  petition,  the  sale  under  the 
mortgage  will  not  be  enjoined  in  order  that  a  homestead  may  be 
allotted  since  any  surplus  arising  from  the  sale  would  still  be  realty 
in  which  the  mortgagor  could  still  assert  his  right  to  a  homestead 
exemption.     Montague  v.  Bank,  118  N.  C,  283. 

Against  party  to  creditors'  bill  holding  Hen. — Where  one,  who  has 
the  right  under  section  1783  of  The  Code  to  retain  possession  of  and 
to  sell  personal  property  for  the  purpose  of  defraying  his  charges, 
is  made  a  party  to  an  action  in  the  nature  of  a  creditor's  bill  against 
the  owner  in  which  the  nature  and  amount  of  claimant's  debt  are 
in  dispute,  he  will  be  restrained  from  making  a  sale  of  the  property 
until  such  contentions  are  settled.  Huntsman  v.  Lumber  Company, 
122  N.  C.  583. 

Against  insolvent  partner  holding  mortgage. — Where,  after  the 
dissolution  of  a  partnership,  one  of  the  partners,  who  is  insolvent, 
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retains  possession  of  the  assets  and  buys  a  subsisting  mortgage 
upon  the  real  estate  of  the  partnership  under  which  he  is  proceeding 
to  sell,  it  is  proper  to  restrain  the  sale,  appoint  a  receiver  and  order 
an  account.    Taylor  v.  Russell,  119  N.  C,  30. 

Against  sale  by  assignee. — Where  there  is  a  serious  controversy 
as  to  the  bona  fides  of  an  assignment  and  of  the  debts  preferred, 
as  well  as  of  the  fitness  of  the  assignee,  an  injunction  should  be 
granted  to  prevent  the  selling  of  the  property  pending  litigation. 
Preiss  v.  Cohen,  112  N.  C,  278. 

In  restraint  of  trade. — The  mortgagor  in  a  mortgage  to  secure  the 
purchase-money  of  a  stock  of  goods  is  not  the  agent  of  the  mort- 
gagee in  the  sense  of  conducting  a  business  forbidden  by  a  contract 
between  the  mortgagee  and  plaintiffs,  and  cannot  be  enjoined  from 
carrying  it  on.    Reeves  v.  Sprague,  114  N.  C,  647. 

Where  vendors  of  property  and  business  who  agreed  not  to  conduct 
the  same  business  in  the  same  place  thereafter  joined  with  others 
in  forming  a  corporation  for  such  purpose,  only  such  vendors,  and 
not  the  corporation  or  other  stockholders,  will  be  enjoined  from 
engaging  in  or  taking  stock  in  or  assisting  in  the  organization  of 
such  corporation.    Kramer  v.  Old,  119  N.  C,  2. 

Against  construction  of  railroad. — The  fact  that  one  railroad  oc- 
cupies land  which  is  claimed  by  another  road  as  its  right-of-way 
is  not  in  itself  an  irreparable  tort  which  will  justify  restraining  the 
defendant  from  using  the  land  until  the  question  of  title  can  be  tried, 
especially  when  it  is  not  alleged  that  the  defendant  is  insolvent, 
and  where  it  appears  that  there  is  room  on  the  disputed  terri- 
tory for  the  construction  of  both  roads.  Railway  Co.  v.  Mining  Co., 
112  N.  C,  661. 

An  injunction  will  not  issue  to  restrain  a  railroad  company  which 
has  instituted  condemnation  proceedings  from  wrongfully  entering 
before  the  appraisal  of  damages  and  the  payment  thereof  into 
court,  when  it  has  given  ample  bond  to  cover  any  damage  resulting 
from  such  action  on  its  part.  Railroad  Co.  v.  Lumber  Co.,  116  N.  C, 
924. 

Street  railways,  being  for  the  general  convenience  of  the  public, 
an  injunction  will  not  be  granted  against  the  construction  of  a  street 
railway  on  a  street  at  the  suit  of  an  abutting  property  owner  where 
it  does  not  appear  that  the  plaintiff  would  be  irreparably  endamaged 
or  that  defendant  is  insolvent.  Merrick  v.  Street  Railroad  Co.,  118 
N.  C,  1082. 

Against  receiving  fees  of  office. — An  injunction  does  not  lie  to 
prevent  the  incumbent  of  an  office  receiving  the  fees  thereof  pending 
litigation  in  regard  to  his  right  to  the  office.  Patterson  v.  Hubbs, 
65  N.  C,  119.     See  Sec.  610. 

Against  working  a  mine. — Will  not  be  granted  to  stop  the  working 
of  a  gold  mine,  but  if  defendant  is  insolvent  a  receiver  will  be  ap- 
pointed.    Parker  v.  Parker,  82  N.  C,  165. 

Against  working  turpentine  trees. — An  injunction,  restraining  de- 
fendants from  working  turpentine  trees,  when  the  answer  meets 
every  material  allegation  of  the  complaint,  and  the  mischief  com- 
plained of  is  not  irreparable,  (no  other  affidavits  being  filed  by  the 
plaintiff)  will  be  dissolved  upon  the  hearing  of  the  complaint  p.nd 
answer.     Bell  v.  Chadwick,  71  N.  C,  329. 

Rents  and  profits. — When  a  mortgagor  remains  In  possession  after 
the  date  of  forfeiture,  and  is  alleged  to  be  insolvent  and  disposing 
of  the  crop  raised  on  the  premises,  in  an  action  to  recover  rental  for 

897 


§  338  (3)        CLARK'S   CODE   OP   CIVIL   PROCEDURE. 

the  time  elapsing  after  forfeiture,  the  mortgagee  is  entitled  to  an  in* 
junction  to  restrain  such  sale  pending  the  action.  Jones  v.  Hill,  64 
N.  C,  198. 

Pending  an  action  for  the  recovery  of  land,  an  injunction  does  not 
lie,  restraining  the  defendant  from  enjoying  the  fruits  of  his  pos- 
session and  claim  of  title:  and  especially  where  it  does  not  appear 
that  the  plaintiff  will  lose  the  fruits  of  his  recovery  if  he  establishes 
his  title.     Baldwin  v.  York,  71  N.  C,  463. 

Where  a  plaintiff  sues  in  forma  pauperis  to  recover  land,  and  dur- 
ing the  pendency  of  the  suit  takes  possession  of  a  part  thereof  and 
resists  the  re-occupation  by  defendant,  an  order  for  an  injunction 
and  receiver  to  take  .control  of  the  usurped  premises  and  secure  the 
rents  and  profits,  upon  the  defendant's  application,  is  properly 
granted.  Horton  v.  White,  84  N.  C,  297.  The  same  is  true  of  an  action 
of  quo  warranto.     Herring  v.  Pugh,  123  X.  C 

(3)  And  where,  during  the  pendency  of  an  action,  it  shall 
appear  by  affidavit  of  plaintiff  or  any  other  person,  that  the 
defendant  threatens,  or  is  about  to  remove  or  dispose  of  his 
property,  with  intent  to  defraud  the  plaintiff,  a  temporary 
injunction  may  be  granted  to  restrain  such  removal  or  dis- 
position. 

Against  removal  or  distribution  of  fund. — An  injunction  will  be 
continued  to  the  hearing  to  retain  control  of  a  trust  fund,  when  the 
rights  of  the  parties  are  doubtful,  and  the  defendant  threatens  to 
remove  the  fund  beyond  the  jurisdiction  of  the  court.  In  such  case 
the  court  may  allow  the  defendant  to  dispose  of  the  property,  upon 
his  giving  bond  to  protect  the  other  claimants.  Frank  v.  Robinson, 
96  N.  C,  28. 

The  trustee  should  be  restrained  from  paying  any  part  of  the  pro- 
ceeds of  sale  coming  into  his  hands  until  the  controversy  is  deter- 
mined.    Roberts  v.  Lewald,  107  N.  C. ,  305. 

Where  there  is  reason  to  apprehend  that  the  subject  of  a  con- 
troversy in  equity  will  be  destroyed,  removed  or  otherwise  disposed 
of,  pending  the  suit,  so  that  the  complainant  may  lose  or  be  hindered 
or  delayed  in  obtaining  the  fruit  of  his  recovery,  the  court  will,  in 
aid  of  the  equity,  secure  the  fund  by  injunction.  McClees  v. 
Meekins,  117  N.  C,  34. 

Sec.  339.    "At  tvJuit  time  granted;  a  copy  of  affidavit  to  be 
served.    C.  C.  J*.,  8.  190. 

The  injunction  may  be  granted  at  the  time  of  commencing 
the  action,  or  at  any  time  afterwards,  before  judgment ;  upon 
its  appearing  satisfactorily  to  the  judge,  by  the  affidavit  of 
the  plaintiff,  or  of  any  other  person,  that  sufficient  grounds 
exist  therefor.  A  copy  of  the  affidavit  must  be  served  with 
the  injunction. 

Cannot  issue  before  summons. — An  injunction  granted  before  the 
issuing  of  the  summons  in  the  action  is  premature  and  Irregular. 
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Patrick  v.  Joyner,  63  N.  C,  573;  Trexler  v.  Newsom,  88  N.  C,  13; 
Grant  v.  Edwards,  90  N.  C,  31;  McArthur  v.  McEachin,  64  N.  C„  72; 
Hirsh  v.  Whitehead,  65  N.  C,  516;  Home  v.  Com'rs,  122  N.  C.,  466. 
Sec  cases  cited,  Sec.  341,  post. 

Summons  need  not  be  served. — The  issuing  of  the  summons  is  the 
commencement  of  the  action,  and  it  is  not  necessary  that  it  shall  be 
served  before  the  injunction  or  restraining  order  is  made.  Fleming 
v.  Patterson,  99  N.  C,  404. 

One  who  wilfully  disobeys  an  injunction  or  restraining  order,  is 
guilty  of  contempt,  though  the  summons  in  the  action  may  not  have 
been   served   upon  him.     Ibid. 

Waiver  of  irregularity. — An  injunction  order  can  only  be  granted 
at  the  time  of  the  issue  of  the  summons  or  afterwards.  If  it  be 
granted  before,  or  if  it  direct  the  issue  of  a  summons,  it  is  irregular, 
and  will  be  dissolved  on  motion.  But  if  the  defendant  answer  the 
complaint,  and  objection  be  not  taken  till  the  trial,  the  irregularity 
is  deemed  to  have  been  waived,  and  the  court  will  not  notice  it,  sun 
gpvnte.  Heilig  v.  Stokes,  63  N.  C,  612;  McArthur  v.  McEachin,  64 
N.  C,  72;  Hirsh  v.  Whitehead,  65  N.  C,  516. 

• 

Affidavit. — In  an  application  for  injunction,  an  affidavit  by  one 
not  a  party  to  the  action,  that  what  he  has  stated  in  the  complaint 
is  true,  cannot  be  considered,  he  having  stated  nothing  in  the  com- 
plaint.    Martin  v.  Sloan,  69  N.  C,  128. 

Verification  of  affidavit. — The  affidavit  for  a  provisional  remedy  is 
sufficiently  verified,  when  made  before  a  commissioner  of  this  state, 
resident  in  another  state,  and  authenticated  by  his  official  seal  and 
signature.     Young  v.  Rollins,  85  N.  C,  485. 

Sec.  340.    Injunction  after  answer  allowed  upon  notice.     C. 

a  r.9  s.  mi. 

An  injunction  should  not  be  allowed  after  the  defendant 
shall  have  answered,  unless  upon  notice,  or  upon  an  order  to 
show  cause  ;  but  in  such  case  the  defendant  may  be  restrained 
until  the  decision  of  the  judge  granting  or  refusing  the  injunc- 
tion. 

Notice  essential. — An  order  to  restrain  proceedings  for  more  than 
twenty  days,  made  by  a  judge  at  chambers,  without  notice  to  the  ad- 
verse party,  will  be  set  aside  on  motion.  Foard  v.  Alexander,  64  N. 
C,  69. 

tiee  Sees.  594  and  595,  pout,  and  cases  there  cited. 

It  is  error  to  grant  an  injunction  staying  execution  on  a  judgment, 
without  (1)  notice  to  the  plaintiff,  and  (2)  an  undertaking  fof  at 
least  a  sum  equal  to  the  judgment.  Faison  v.  Mcllwaine,  72  N.  C, 
312. 

Perpetual  injunction. — A  perpetual  injunction  can  be  granted  only 
in  the  county  where  the  cause  is  pending,  and  by  the  judge  who  tries 
the  cause  at  the  final  hearing.     Hamilton  v.  Icard,  112  N.  C,  589. 

Actual  notice. — When  the  injunction  is  granted  in  term,  a  party 
to  the  action  is  fixed  with  notice.  Hemphill  v.  Moore,  104  N.  C, 
379. 
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Sec.  341.     Undertaking  upon   injunction;    damages,   how 
ascertained.    C.  C.  P.,  *.  192.    1893,  c.  251. 

Upon  granting  a  restraining  order  or  an  order  for  an  in- 
junction, the  judge  shall  require  as  a  condition  precedent  to 
the  issuing  thereof,  that  the  clerk  shall  take  from  the  plain- 
tiff a  written  undertaking,  with  sufficient  sureties  to  be  jus- 
tified before,  and  approved  by,  the  said  clerk,  or  by  the  judge, 
in  an  amount  to  be  fixed  by  the  judge,  to  the  effect  that  the 
plaintiff  will  pay  to  the  party  enjoined  such  damages,  not 
exceeding  an  amount  to  be  specified,  as  he  may  sustain  by 
reason  of  the  injunction,  if  the  court  shall  finally  decide 
that  the  plaintiff  was  not  entitled  thereto.  The  damages 
may  be  ascertained  by  a  reference  or  otherwise,  as  the  judge 
shall  direct,  and  the  decision  of  the  court  thereupon  shall 
be  conclusive  as  to  the  amount  of  damages,  upon  all  the 
persons  who  have  an  interest  in  the  undertaking.  Judg- 
ment dissolving  the  injunction  shall  carry  with  it  judgment 
for  such  damages  against  the  plaintiff  and  his  sureties  on 
said  undertaking  without  the  requirement  of  malice  or  want 
of  probable  cause  in  procuring  the  injunction. 

Note.— All  after  the  word  "  undertaking"  in  line  fourteen  was  added 
by  ch.  251,  Laws  1893. 

Filing  undertaking  mandatory. — The  requirement  that  a  plaintiff 
shall  file  an  undertaking  before  an  injunction  can  be  granted  Is  man- 
datory. James  v.  Withers,  114  N.  C.f  474;  Wilson  v.  Featherstone, 
120  N.  C.,  449. 

It  is  error  to  grant  an  injunction  without  requiring  the  plaintiff  to 
give  the  undertaking  required  by  this  section,  and  such  order  must 
be  vacated  on  motion.  Sledge  v.  Blum,  63  N.  C,  374;  Hirsh  v. 
Whitehead,  65  N.  C,  516;  Faison  v.  Mcllwaine,  72  N.  C,  312;  Miller 
v.  Parker,  73  N.  C,  58. 

No  undertaking  filed. — An  injunction  granted  without  requiring  an 
undertaking,  is  irregular,  but  not  void.  Sledge  v.  Blum,  63  N.  C, 
374;  McKay  v.  Chapin,  120  N.  C,  159;  Young  v.  Rollins,  90  N.  C, 
125. 

Although  a  bond  in  an  application  for  a  restraining  order  ie  man- 
datory the  irregularity  in  the  writ  without  bond  is  cured  by  the  sub- 
sequent execution  of  a  proper  undertaking,  which  will  be  allowed, 
even  in  the  supreme  court     McKay  v.  Chapin,  120  N.  C,  169. 

Second  undertaking  not  required. — Where  an  undertaking  had 
been  given  before  the  issue  of  a  restraining  order,  it  was  not  neces- 
sary for  the  court,  on  the  return  of  the  order,  to  show  cause  and, 
upon  continuing  the  injunction  to  the  trial,  to  require  a  new  under- 
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taking  from  the  plaintiffs,  unless  it  was  shown  that  the  bond  already 
given  was  insufficient.     Preiss  v.  Cohen,  112  N.  C,  278. 

Undertaking  filed  but  no  summons  issued. — If  an  injunction  bond 
has  been  filed  without  the  issue  of  summons,  Judgment  for  costs  and 
damages  may  still  be  rendered  against  the  principal  and  sureties 
thereto.  Mc Arthur  v.  McEachin,  64  N.  C,  72;  Fleming  v.  Patterson, 
99  N.  C,  404. 

Deposit  in  lieu  of  undertaking. — Where  an  injunction  order  re- 
quires the  plaintiff  to  give  an  undertaking  with  sufficient  sureties, 
it  seems  that  a  deposit  in  money  of  the  sum  named  will  suffice; 
at  least,  the  giving  of  the  undertaking  before  a  motion  to  vacate, 
after  having  made  such  a  deposit,  will  prevent  the  order  being  va- 
cated on  that  account.  Richards  v.  Baurman,  65  N.  C,  162 ;  Young  v. 
Rollins,  90  N.  C,  125. 

Undertaking  must  specify  amount. — The  injunction  bond  is  not 
void  though  no  amount  is  named  therein.  Gold  Co.  v.  Ore  Co.,  79 
N.  C,  48. 

Amount  fixed  by  the  judge. — The  amount  of  the  undertaking  to  be 
given  upon  the  granting  of  an  injunction  or  restraining  order  must 
be  fixed  by  the  judge,  and  while  it  may  be  executed  and  the  sureties 
allowed  to  justify  before  the  clerk,  the  latter,  in  that  respect,  is  the 
mere  servant  of  the  judge,  who  may  revise  his  action,  and  from  the 
latter  no  appeal  lies.     Bynum  v.  Com'rs,  101  N.  C,  412. 

Judge  can  pass  upon  sufficiency  of  sureties. — The  judge  has  the 
right  to  take  the  bond  and  to  determine  the  sufficiency  of  the  sure- 
ties. The  judge  Is  not  concluded  by  the  action  of  the  clerk  in  pass- 
ing upon  their  sufficiency.  A  motion  to  the  judge  to  approve  the 
bond  requires  no  notice  to  the  other  side.  Sternberger  v.  Hawley, 
85  N.  C,  141. 

Damages  on  injunction  bond. — Fees  paid  to  counsel,  beyond  the 
sums  allowed  to  be  recovered  by  the  party  prevailing  in  the  action, 
under  Title  XII  of  The  Code  (not  then  repealed),  are  not  a  part  of 
the  damages  sustained  by  reason  of  the  injunction.  Hyman  v. 
Devereux,  65  N.  C,  588. 

In  ascertaining  the  damages  sustained  by  reason  of  an  injunction 
staying  proceedings,  reference  must  be  had  to  its  effect  on  the  debt, 
the  collection  of  which  was  enjoined.  If  the  defendant  has  become 
insolvent  during  its  continuance,  the  whole  debt  should  be  included; 
if  hie  condition  is  unchanged,  only  the  costs  and  disbursements  in 
the  proceeding  for  injunction.  McKesson  v.  Hennessee,  66  N.  C., 
473. 

On  the  dissolution  of  an  injunction  by  which  the  defendants  were 
enjoined  from  entering  upon  the  land  to  cut  or  remove  any  timber  or 
commit  any  trespass  thereon,  they  are  entitled  to  recover  as  dam- 
ages the  value  of  the  timber  cut  by  them  before  the  injunction  was 
served  and  converted  by  the  plaintiff.  Timber  Co.  v.  Rountree,  122 
N.  C..  45. 

Not  recoverable  by  separate  action. — A  separate  action  cannot  be 
brought  upon  an  injunction  bond  for  damages.  Gold  Co.  v.  Ore  Co.,  79  N. 
C,  48;  Crawford  v.  Pearson,  116  N.  C,  718. 

Quaere,  whether  a  jury  trial  is  a  matter  of  right  upon  the  question 
of  such  damages.    Gold  Co.  v.  Ore  Co.,  79  N.  C,  48. 

Sureties  can  be  joined  or  omitted. — It  is  immaterial  that  sureties 
were  not  proceeded  against  at  same  time  with  the  principal.  Craw- 
ford v.  Pearson,  116  N.  C,  718. 
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Without  probable  cause. — To  entitle  the  defendant  to  recover 
damages,  he  must  show  want  of  probable  cause,  or  malice  in  the 
plaintiff.  Burnett  v.  Nicholson,  79  N.  C,  548.  It  is  otherwise  since 
above  amendment  ch.  251,  Laws  1893.  Crawford  v.  Pearson,  116  N. 
C,  718. 

No  damages  assessed  before  final  judgment  in  action. — In  the  ac- 
tion in  which  an  injunction  was  issued,  a  motion  to  assess  damages 
for  wrongfully  suing  it  out  cannot  be  allowed  before  there  is  a  final 
determination  that  the  plaintiff  was  not  entitled  thereto.  Crawford 
v.  Pearson.  116  N.  C,  718;  Thompson  v.  McNair,  64  N.  C,  448;  R.  R. 
v.  Mining  Co.,  117  N.  C.,  191. 

At  what  term  assessed. — Upon  the  trial  of  a  case  in  which  the 
plaintiff  had  obtained  a  restraining  order,  upon  an  intimation  of  the 
trial  judge  that  a  recovery  could  not  be  had,  the  plaintiff  appealed. 
The  judgment  was  affirmed  on  the  appeal;  Held,  that  it  was  proper  to 
assess  the  damages  resulting  from  the  issuing  of  the  restraining 
order  after  the  affirmance  and  certification  of  the  judgment  and  not 
at  the  term  at  which  the  appeal  was  taken.  Railroad  Company  v. 
Mining  Company,  117  N.  C,  191. 

Limit  of  recovery. — The  right  of  the  defendant  to  recover  damages 
against  the  plaintiff  and  his  sureties  on  an  undertaking  in  an  in- 
junction, upon  the  dissolution  of  the  injunction,  is  under  provisions 
of  Chapter  251,  Acts  of  1893,  limited  to  the  penalty  of  such  under- 
taking.   Timber  Company  v.  Rountree,  122  N.  C,  45. 

Not  admissible  as  defence. — Upon  the  dissolution  of  an  injunction 
and  final  judgment  against  the  plaintiff  no  matters  can  be  heard  In 
the  assessment  of  damages  which  constituted  a  defence  to  the  ac- 
tion.   Timber  Company  v.  Rountree,  122  N.  C,  45. 

In  restraining  orders. — Damages  are  recoverable  on  a  restraining 
order  as  upon  an  injunction,  and  whether  a  bond  is  given  or  not 
Burnett  v.  Nicholson,  79  N.  C,  548;  R.  R.  v,  Mining  Co.,  117  N.  C, 
191. 

Sec.  342.    Order  to  show  cause ;  restraint  in  the  meantime. 
C.  C.  P.,  8.  193. 

If  the  judge  deem  it  proper  that  the  defendant,  or  any* of 
several  defendants,  should  be  heard  before  granting  the  in- 
junction, an  order  may  be  made  requiring  cause  to  be  shown, 
at  a  specified  time  and  place,  why  the  injunction  should  not 
be  granted  ;  and  defendant  may,  in  the  meantime,  be  re- 
strained. 

Notice. — An  injunction  to  restrain  collection  should  never  be  al- 
lowed except  on  notice  to  the  adverse  party,  and  then  only  on  the 
party  applying  giving  bond  in  a  sum  at  least  equal  to  the  judgment 
sought  to  be  restrained.  Faison  v.  Mcllwaine,  72  N.  C,  312;  Foard 
v.  Alexander,  64  N.  C.,  69. 

Writ  of  prohibition. — Where  a  writ  for  a  petition  of  prohibition 
is  entertained,  the  usual  practice,  unless  prior  notice  of  the  petition 
has  been  given,  is  to  issue  a  notice  to  the  lower  court  to  show  cause 
why  the  writ  should  not  issue  and  to  stay  proceedings  in  the  mean- 
time.    State  v.  Whitaker,  114  N.  C,  819. 
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Sec.  343.    Injunction  to  suspend  business  of  corporation  not 
granted,  unless  undertaking  is  given.    C.  C.  P.,  s.  194. 

An  injunction  to  suspend  the  general  and  ordinary  busi- 
ness of  a  corporation  shall  not  be  granted  without  due  notice 
of  the  application  therefor  to  the  proper  officers  of  the  cor- 
poration, except  where  the  state  is  a  party  to  the  proceeding, 
unless  the  plaintiff  shall  give  a  written  undertaking,  exe- 
cuted by  two  sufficient  sureties,  to  be  approved  by  the  judge, 
to  the  effect  that  the  plaintiff  will  pay  all  damages,  not  ex- 
ceeding the  sum  to  be  mentioned  in  the  undertaking,  which 
such  corporation  may  sustain  by  reason  of  the  injunction,  if 
the  court  shall  finally  decide  that  the  plaintiff  was  not 
entitled  thereto.  The  damages  may  be  ascertained  by  a 
reference,  or  otherwise,  as  the  court  shall  direct. 

Sec.  344.    Injunction  without  notice 9  vacated   or  modified 
upon  notice.    C.  C.  P.9  s.  195. 

If  the  injunction  be  granted  without  notice,  the  defendant, 
at  any  time  before  the  trial,  may  apply,  upon  ten  days'  notice 
to  the  judge  having  jurisdiction  thereof,  to  vacate  or  modify 
the  same.  The  application  may  be  made  upon  the  com- 
plaint and  the  affidavits  on  which  the  injunction  was  granted, 
or  upon  the  affidavits  on  the  part  of  the  defendant,  with  or 
without  answer ;  but  if  no  such  application  be  made,  the  in*- 
junction  shall  continue,  and  be  in  force  until  such  applica- 
tion shall  be  made  and  determined  by  the  judge,  and  a  veri- 
fied answer  has  the  effect  only  of  an  affidavit. 

What  judge  has  jurisdiction  to  vacate. — A  judge  has  no  power  to 
vacate  injunctions  except  in  his  own  district;  but  a  judge  who  ex- 
changes, districts  with  another,  for  a  whole  circuit  or  for  a  series  of 
courts,  becomes  the  judge  of  that  district  during  the  continuance 
of  such  courts.  Bear  v.  Cohen,  65  N.  C,  511;  Morris  v.  Whitehead, 
65  N.  CM  637. 

The  practice  under  this  section  previous  to  the  act  of  1876-'77, 
was,  in  effect,  that  any  judge  of  a  superior  court  might  issue  an  in- 
junction order  or  order  of  restraint,  but  only  the  judge  of  the  dislrict 
in  which  the  county  was  located,  where  the  action  was  triable,  could 
hear  a  motion  to  modify  or  vacate  such  order.  Mauney  v.  Commis- 
sioners, 71  N.  C,  486. 

The  judge  of  an  adjoining  district  can  now,  in  certain  circum- 
stances, hear  an  application  upon  a  restraining  order,  (under  acts 
1881,  ch.  51).     Galbreath  v.  Everett,  84  N.  C.  546.    See  Sec.  336,  ante. 

A  restraining  order  can  be  issued  in  any  cause  by  any  judge  of  the 
superior  court  anywhere  in  the  state,  and  made  returnable  at  any 
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time  within  twenty  days,  at  any  place,  before  a  judge  residing  in, 
or  assigned  to,  or  holding  by  exchange  the  courts  within  the  district 
in  which  the  county  where  the  cause  is  pending  is  situated.  Hamil- 
ton v.  Icard,  112  N.  C,  589;  Stith  v.  Jones,  101  N.  C,  360;  Worth  v. 
Bank,  121  N.  C,  343. 

Modification  without  notice. — A  judge  may  modify  an  injunction, 
upon  application  of  the  defendant,  without  notice,  if  he  found  his 
action  solely  upon  the  affidavits  of  the  plaintiffs.  He  cannot  in  such 
case  hear  any  affidavits  or  consider  the  answer  of  the  defendants. 
Sledge  v.  Blum,  63  N.  C,  374. 

injunction  will  be  dissolved,  when. — Where  the  defendant  on  the 
filing  of  his  answer  fully,  completely  and  directly  denies  the  facts 
on  which  any  equity  in  plaintiff's  favor  arose,  it  is  his  right  to  have 
the  injunction  dissolved,  in  all  cases  of  common  injunctions.  Heilig 
v.  Stokes,  63  N.  C.,  612;  Capehart  v.  Mhoon,  45  N.  C,  30;  Faison  v. 
Mcllwaine,  72  N.  C,  312;  Perry  v.  Michaux,  79  N.  C,  94;  Walker  v. 
Gurley,  83  N.  C,  429:  Perkins  v.  Howell,  40  N.  C,  24;  Sharpe  v. 
King,  38  N.  C,  402;  Riggsbee  v.  Durham,  98  N.  C,  81. 

Where  a  restraining  order  against  sale  of  land  under  trust  deed 
has  been  obtained  and  continued  until  the  term  when  the  defendants 
were  summoned  to  answer,  and  upon  their  answer  being  filed  the 
judge  refuses  to  grant  the  injunction,  on  consideration  of  the  com- 
plaint  and  answer:  This  is  not  error,  where  the  answer  denies  all 
the  allegations  of  the  complaint.    Woodfin  v.  Beach,  70  N.  C,  455. 

The  plaintiffs,  tax-payers  in  a  township,  obtained  an  order,  re- 
straining the  defendants  from  collecting  certain  taxes  to  pay  the  ac- 
cumulated debt  of  the  township,  and  to  defray  the  current  expenses 
thereof,  alleging  in  their  complaint  that  the  debt  was  fraudulent, 
had  never  been  legally  audited,  and  had  been  ordered  by  the  de- 
fendants to  be  paid  as  a  whole,  "or  in  a  batch,"  and  not  each  claim 
separately.  The  answer  of  the  defendants  denies  each  and  every 
material  allegation  in  the  complaint,  and  no  other  affidavits  were 
filed:  Held,  that  his  Honor,  who  heard  the  case  after  the  answer  was 
filed,  did  not  err  in  vacating  the  temporary  restraining  order  and 
suffering  the  defendants  to  collect  the  tax  already  levied.  Mitchell 
v.  Commissioners,  74  N.  C,  487;  Svpra,  Sec.  338  (1). 

injunction  will  not  be  dissolved,  when. — Upon  a  motion  to  dissolve 
an  injunction,  where  a  fund  has  been  taken  in  custody  of  the  law, 

the  rule  is,  that  as  the  court  has  hold  of  it,  it  will  not  let  it  go.  if  the 
plaintiff  show  probable  cause,  from  which  it  may  be  reasonably  in- 
ferred that  he  will  be  able  to  make  out  his  case  on  the  final  hearing. 
On  the  contrary,  if  it  appear  from  the  pleadings  and  affidavits  that 
there  is  not  probable  cause,  the  injunction  will  be  dissolved.  Cray- 
coff  v.  Morehead,  67  N.  C,  422;  Elliott  v.  Newman,  92  N.  C,  519; 
Roberts  v.  Lewald,  107  N.  C,  305. 

Where  the  injunctive  relief  sought  is  not  auxiliary  to  another  and 
main  relief,  but  is  the  main  relief  itself  and  the  object  of  the  action, 
the  dissolution  of  the  injunction  would  be  equivalent  to  a  dismissal 
of  the  action,  and  in  such  case  the  court  will  not  dissolve  the  in- 
junction where  a  reasonable  doubt  exists  whether  the  equity  of  the 
complaint  is  sufficiently  negatived  by  the  answer.  Lowe  v.  Com- 
missioners, 70  N.  C,  532;  Marshall  v.  Commissioners,  89  N.  C,  103. 

In  an  application  for  a  special  injunction,  when  the  property  is  in 
eustodia  legis,  the  court  will  not  let  go  the  property  and  allow  the 
same  to  be  sold,  if  there  is  a  probability  that  the  merits  are  with 
the  plaintiff,  notwithstanding  the  defendant's  answer  denies  the 
allegation  upon  which  such  allegation  is  founded.  Where  the  ma- 
terial facts  of  the  plaintiff's  complaint  are  not  denied,  the  injunction 
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will  most  certainly  be  continued  to  the  hearing.  Ponton  v.  McAdoo, 
71  N.  C,  101;  Levenson  v.  Elson,  88  N.  C,  182. 

Where,  in  an  action  to  obtain  a  perpetual  injunction,  the  plaintiff 
appears  to  be  acting  in  good  faith,  and  sets  out  a  prima  facie  case, 
and  the  defendant  confesses  and  avoids  the  allegations  of  the  com- 
plaint and  answers  only  on  information  and  belief,  the  injunction 
should  be  continued  to  the  hearing.    Turner  v.  Cuthrell,  94  N.  C,  239. 

In  common  injunctions,  where  proceedings  at  law  are  arrested  by 
the  injunction,  the  rule  is  to  dissolve  it,  when  the  allegations  in  the 
complaint  are  fully  and  fairly  denied  by  the  answer;  but  special 
injunctions,  which  are  in  aid  of  a  suit  pending  and  whose  object  is 
to  secure  to  the  plaintiff  the  benefit  of  the  action,  will  not  be 
dissolved,  when  it  appears  to  the  court  by  affidavits  or  otherwise, 
that  there  is  probable  ground  for  the  primary  equity,  and  a  reason- 
able apprehension  of  irreparable  loss.  Tobacco  Co.  v.  McElwee,  94 
N.  C,  425. 

Where  the  complaint  states  facts  sufficient  to  authorize  a  tem- 
porary injunction,  and  the  answer  raises  serious  issues,  the  determin- 
ation of  which  is  doubtful,  it  is  not  error  to  continue  the  injunction 
till  the  hearing  upon  the  merits,  especially  when  it  appears  that 
the  subject-matter  of  the  action  will  remain  unimpaired.  Whitaker 
v.  Hill,  96  N.  C,  2;  Bost  v.  Lassiter,  105  N.  C,  490. 

Where  the  defendant's  assignees  positively  denied  the  alleged 
fraud  and  their  insolvency,  and  set  out  with  particularity  the  facts 
in  relation  to  their  property,  and  the  preferred  assignee  produced 
evidence  tending  to  show  that  the  money  applied  to  his  debt  had 
been  in  good  faith  so  appropriated  before  the  commencement  of  this 
action,  the  court  properly  refused  to  appoint  a  receiver  or  to  direct 
the  repayment  of  the  money,  but  granted  an  injunction,  pendente 
lite,  and  directed  the  other  assignee  to  take  charge  of  the  assets. 
Flour  Co.  v.  Mclver,  109  N.  C,  120. 

Where  notes  for  balance  due  on  purchase-money  were  secured  by 
a  deed  of  trust,  and  vendees  sought  an  injunction  upon  the  ground 
that  there  were  various  claimants  for  parts  of  the  land  and  suits 
pending  for  one-sixth  of  it,  to  which  the  vendor  replied  that 
those  matters  had  been  passed  upon  by  the  vendees'  attorney,  and 
that  the  vendees  bought  with  full  knowledge  of  the  pending  suits 
and  conflicting  claims,  the  Injunction  was  properly  continued  to  the 
hearing.    Atkinson  v.  Everett,  114  N.  C,  670. 

Where  there  is  a  serious  controversy  as  to  the  ownership  of  a 
fund,  it  is  proper  to  preserve  it  by  an  injunction  till  the  hearing. 
Jones  v.  Jones,  115  N.  C,  209.     See  Sec.  338  and  cases  cited. 

Injunctions  in  favor  of  enterprise. — Injunctions  which  encourage 
enterprise  and  facilitate  public  convenience  will  be  dissolved  only 
in  clear  cases.    Railway  v.  Ashevllle,  109  N.  C,  688. 

Appeal. — Quaere,  if  an  appeal  lies  from  an  order  vacating,  refus- 
ing or  granting  an  injunction.    French  v.  Wilmington,  75  N.  C,  387. 

On  the  hearing  of  an  appeal  from  an  order  granting  or  refusing 
an  injunction,  the  supreme  court  will  review  the  findings  of  fact  of 
the  judge  below.  Jones  v.  Boyd,  80  N.  C,  258;  Roberts  v.  Lewald, 
107  N.  C,  305. 

A  decree  or  order  granting  or  dissolving  an  injunction,  in  not 
vacated  by  an  appeal.  Green  v.  Griffin,  95  N.  C,  50;  James  v.  Mark- 
ham,  125  N.  C.,  145. 

On  appeal  the  court  will  review  findings  of  facts  on  an  application 
to  continue  an  injunction  to  the  hearing.  Evans  v.  Railroad,  96  N. 
C.,  47. 
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Sec.  345.  Application  to  modify  or  vacate  upon  affidavit 
may  be  opposed  by  affidavit.    C.  C.  P.,  a.  196. 

If  the  application  be  made  upon  affidavits  on  the  part  of 
the  defendant,  but  not  otherwise,  the  plaintiff  may  oppose 
the  same  by  affidavits  or  other  proof,  in  addition  to  those 
on  which  the  injunction  was  granted. 

Answer  treated  as  an  affidavit. — The  answer  under  the  present 
practice,  in  an  application  to  vacate  an  injunction,  is  itself  but  an 
affidavit  when  verified  and  the  plaintiff  may  introduce  other  affi- 
davits to  support  the  allegations  in  his  complaint.  The  answer  is 
not,  as  it  was  formerly  when  responsive  to  the  bill,  and  fair  and 
frank  in  its  statements,  conclusive  on  the  subject, of  the  dissolution 
of  an  injunction,  but  only  has  the  effect  of  an  affidavit.  Tobacco 
Co.  v.  McElwee,  94  N.  C,  425. 

Additioanl  affidavits  by  plaintiff. — When  a  defendant,  upon  a  mo- 
tion to  vacate,  uses  his  answer  as  an  affidavit,  the  plaintiff  may  file 
counter-affidavit.  Howerton  v.  Sprague,  64  N.  C,  451;  King  v. 
Winants,  68  N.  C,  63;  Blackwell  Mfg.  Co.  v.  McElwee,  94  N.  C,  425. 

When  the  defendant  meets  the  plaintiff's  allegations  by  counter- 
affidavits,  it  is  competent  for  the  plaintiff  to  support  his  original 
affidavits  by  others  and  in  reply  to  those  offered  by  the  defendant. 
Young  v.  Rollins,  85  N.  C,  485. 

Note. — The  additional  affidavits  will  be  allowed  in  the  case  of  at- 
tachment proceedings,  to  cure  the  defects  in  the  original  affidavit 
Clark  v.  Clark,  64  N.  C,  150. 

Sec.  346.  Restraining  order  shall  not  be  granted  for  more 
than  twenty  days  without  notice ;  but  continue  until  dis- 
solved on  notice.     C.  C.  J\,  s.  345. 

No  restraining  order,  or  order  to  stay  proceedings  for  a 
longer  time  than  twenty  days,  shall  be  granted  by  a  judge 
out  of  court,  except  upon  due  notice  to  the  adverse  party ; 
but  the  said  order  shall  continue  and  remain  in  force  until 
vacated  upon  notice. 

Dismissed  if  continuance  not  moved  for. — If  a  party,  who  has  ob- 
tained a  temporary  restraining  order,  does  not  appear  and  ask  for 
its  continuance  at  the  time  fixed  for  the  hearing,  the  application  may 
be  dismissed  without  going  into  the  merits.  Coward  v.  Chastain,  99 
N.  C,  443. 

Cannot  be  granted  for  more  than  twenty  days. — An  order  to  stay 
proceedings  for  a  longer  time  than  twenty  days,  made  by  a  Judge 
at  chambers  and  without  notice  to  the  adverse  party,  will  be  set 
aside  on  motion.     Foard  v.  Alexander,  64  N.  C,  69. 

Note. — For  the  practice  as  to- injunctions  and  receivers,  obtaining 
prior  to  the  C.  C.  P.,  see  3  Battle's  Digest,  252-284. 
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CHAPTER  FOUR. 


ATTACHMENT. 


Section. 

847.  In  what  actions  attachment 
may  be  issued. 

348.  Warrant  to  accompany  sum- 

mons, or  to  be  issued  after- 
wards. 

349.  What  must  be  shown  to  pro- 

cure warrant. 
850.  Warrant  issued  by  justice  of 

peace ;    publication    to   be 

made. 
351.  Warrant,  by  whom  granted. 
852.  Warrant,  how  served. 
353.  When  warrant  granted  by  a 

justice  of  the  peace. 

854.  Justice's  attachment  levied  on 

land  ;  what  to  be  done. 

855.  Warrant  procured ;  affidavits 

to  be  filed. 
856   Undertaking    before    issuing 
warrant. 

857.  Warrant,   to  whom  directed 

and  what  to  require 

858.  Validity  of  undertaking. 
859    Warrant,  how  executed. 

880.  Proceedings  when  property 
attached  is  perishable,  or  a 
vessel. 

861 .  Defendant  may  replevy  before 
sale. 

362.  Interest  in  corporations  or  as- 
sociations liable  to  attach- 
ments. 

868.  Attachment,  how  executed  on 
property  incapable  of  man- 
ual delivery. 

364.  A  garnishee  summoned  to  an- 
swer on  oath ;  judgment 
against  garnishee. 
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Section. 

365.  Proceedings  against  garnishee 

failing  to  appear. 

366.  Garnishee  denying  he  has  any 

property ;  issue  to  be  made 
up. 

367.  Articles  confessed  by  garni- 

shee to  be  valued  by  jury, 
and  judgment  for  their  value; 
in  what  cases  garnishee  ex- 
cused. 

368.  Judgment  conditional  against 

garnishee,  when. 

369.  Certificate  of  defendant's  in- 

terest to  be  furnished 
870.  Judgment,  how  satisfied. 

371.  When  action  to  recover  notes, 

etc.,  of  defendant  may  be 
prosecuted  by  plaintiff  in  the 
action  in  which  the  attach- 
ment issued. 

372.  Bond  of  plaintiff, how  disposed 

of,  on  judgment  for  defendant. 

373.  Attachment  discharged,   and 

property  or  its  proceeds  re- 
turned to  defendant  on  his 
appearance  in  action. 

374.  Undertaking  of  defendant  on 

appearance  to  discharge  the 
property. 

375.  Property    claimed    by    third 

party,  may  interplead. 

376.  When  the  sheriff  to  return 

warrant,  with  his  proceed- 
ings thereon. 

377.  Motion  to  vacate  or  modify  a 

warrant,  or  increase  security. 
878.  Exception  to  and  justification 
of  sureties. 


Sec.  347.    In  what  actions  attachment  may  be  issued.    C.  C. 
P.,  s.  197.    1893,  c.77. 

A  warrant  of  attachment  against  the  property  of  one  or 
more  defendants  in  an  action,  may  be  granted  upon  the  ap- 
plication of  the  plaintiff,  as  specified  in  this  chapter,  when 
the  action  is  to  recover  a  sum  of  money  only,  or  damages 
for  one  or  more  of  the  following  causes  : 

(1)  Breach  of  contract,  express  or  implied. 
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(2)  Wrongful  conversion  of  personal  property  ; 

(3)  Any  other  injury  to  real  or  personal  property,  in  con- 
sequence of  negligence,  fraud,  or  other  wrongful  act. 

Note. — The  words  "real  or"  in  subdivision  three  were  inserted  by 
ch.  77,  Laws  1893. 

No  summons. — If  no  summons  issued  in  the  action,  the  warrant  of 
attachment  is  not  only  irregular,  but  void.  Marsh  v.  Williams,  63 
N.  C,  371. 

Summons  returnable. — Notwithstanding  the  provisions  of  its 
eleventh  section,  the  act  of  1868-'9,  ch.  76,  is  to  be  construed  as  requir- 
ing the  summons  in  cases  where  the  defendant  is  a  non-resident  to 
be  returned  to  the  term  of  the  court,  though  that  section  requires  the 
warrant  of  attachment  to  be  returned  before  the  clerk.  Backalan 
v.  Littlefleld,  64  N.  C.,  233.  This  was  before  act  1870-1,  ch.  166 
(now  Sec.  373,  past),  was  passed.     Palmer  v.  Bosher,  71  N.  C,  291. 

Where  a  summons  was  made  returnable,  and  the  complaint  and 
answer  in  chief  were  filed  before  the  clerk  (July,  1869),  and  he  re- 
turned the  case  to  the  next  term,  the  docket  of  which  showed  the 
names  of  the  respective  counsel  marked  to  such  case:  Held,  that  at 
spring  term,  1870,  it  was  competent  for  the  judge  to  amend  the  sum- 
mons by  making  it  returnable  to  the  term,  in  accordance  with  the  act 
of  1868-9,  ch.  76.  Thomas  v.  Womack,  64  N.  C,  657;  Walston  v. 
Bryan,  /d.,  764;  Redmond  V.  Mullenax,  113  N.  C,  510. 

The  ninth  section  of  the  act  of  1868-9  (repealed  by  ch.  28  of  the 
acts  of  1869-70)  was  unconstitutional.  Latham  v.  Whitehurst,  69 
N.  C,  33. 

Ancillary  remedy. — Under  the  C.  C.  P.,  an  attachment  is  not  the 
foundation  of  an  independent  action,  but  an  ancillary  remedy  col- 
lateral to  the  action.  Toms  v.  Wareon,  66  N.  C,  417;  Marsh  v.  Will- 
iams, 63  N.  C,  371. 

For  what  causes. — Service  of  process  by  publication  based  on  an 
attachment  issued  in  an  action  for  unliquidated  damages  is  invalid, 
except  in  cases  specified  in  this  section,  and  amendatory  act,  chap- 
ter 77,  acts  1893.  Mullen  v.  Canal  Company,  114  N.  C,  8;  Long  v. 
Ins.  Co.,  114  N.  C,  465;  Bernhardt  v.  Brown,  118  N.  C,  700;  Graham 
v.  O'Bryan,  120  N.  C,  464. 

Attachment  lies  since  Code,  1883,  for  unliquidated  damages  for 
breach  of  contract.  Judd  v.  Mining  Co.,  120  N.  C,  397;  Foushee  v. 
Owens,  122  N.  C,  360. 

Under  amendment  1893,  c.  77. — The  puncturing  gas  pipes  so  as  to 
cause  an  escape  of  gas,  entitles  the  gas  company  to  an  attachment 
for  such  injury  under  chapter  77,  acts  1893.  Gas  Co.  v.  Construction 
Co.,  113  N.  C,  549. 

For  what  causes. — An  attachment  did  not  lie  for  unliquidated 
damages.  Price  v.  Cox,  83  N.  C,  261;  Wilson  v.  Mfg.  Co.,  88  N.  C, 
5.  Nor  for  a  breach  of  promise  of  marriage.  Price  v.  Cox,  83  N. 
C,  261.  No  attachment  could  issue,  and  constructive  service  by  pub- 
lication in  such  action  was  not  sufficient  for  any  purpose.  Winfree 
v.  Bagley,  102  N.  C,  515.  But  since  amendment  of  this  section  it 
now  lies  for  unliquidated  damages  of  every  kind.  Long  v.  Ins.  Co., 
114  N.  C,  465;  Judd  v.  Mining  Co.,  120  N.  C,  397. 

Waiver. — Where  a  defendant,  brought  into  court  on  attachment 
process,  subsequently  entered  a  general  appearance  and  filed  an  an- 
swer to  the  merits,  a  motion  to  dismiss  the  attachment  on  the 
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ground  that  it  would  not  lie  under  the  statute  was  properly  refused 
as  immaterial.  Rocky  Mount  Mills  v.  Railroad  Company,  119  N. 
C,  693. 

Statute  substantially  complied  with. — If  it  appears  from  the  whole 
record  that  the  statute  has  been  substantially  complied  with,  the  ac- 
tion will  not  be  dismissed.     Grant  v.  Burgwyn,  79  N.  C,  513. 

Effect  of  bankruptcy  of  defendant. — Where  the  defendant  went 
into  bankruptcy  subsequent  to  the  attachment,  but,  before  final  judg- 
ment, the  attachment  was  properly  dissolved.  Whitman  v.  Guano 
Co.,  65  N.  C.,  552. 

Personal  property  exemption. — The  personal  property  exemption 
of  a  resident  of  the  state  cannot  be  sold  under  process  of  attachment. 
Commissioners  v.  Riley,  75  N.  C,  144. 

Quasi  in  rem. — Quaere,  whether  an  attachment,  prosecuted  on  no- 
tice by  publication  of  the  seizure  of  the  debtor's  property  to  final 
judgment,  is  a  proceeding  in  rem  or  in  personam,  under  the  present 
law.     Penniman  v.  Daniel,  91  N.  C,  431. 

Attachment  is  not,  strictly  speaking,  a  proceeding  in  rem,  and  a 
judgment  therein  is  only  conclusive  upon  the  parties  to  it,  and  those 
in  privity  with  them.    Hornthal  v.  Burwell,  109  N.  C,  11. 

Attachment  is  a  proceeding  quasi  in  rem*.  Bernhardt  v.  Brown, 
118  N.  C,  700. 

Right  to  intervene. — Attachment  is  not  the  foundation  of  an  inde- 
pendent action,  but  is  a  proceeding  in  an  action  already  commenced. 
Hence,  a  stranger  to  the  action  in  which  the  attachment  issues  has 
no  right  to  intervene  and  make  himself  a  party  to  the  attachment 
merely,  though,  upon  proof  of  interest  in  the  property  attached,  he 
may  be  allowed  to  make  up  a  collateral  issue  of  title.  Toms  v.  War- 
son,  66  N.  C,  417.     See  Sec.  375,  post,  and  cases  there  cited. 

Foreign  corporation  re-chartered  in  this  state. — Such  corporation 
then  becomes  a  domestic  corporation  and  is  not  liable  to  attachment 
as  a  non-resident     Bernhardt  v.  Brown,  119  N.  C,  506. 

Sec.  348.     Warrant  to  accompany  summons,  or  to  be  issued 
afterwards.    C.  C.  P.,  s.  197. 

The  warrant  of  attachment  may  be  granted  to  accompany 
the  summons,  or  at  any  time  after  the  commencement  of 
the  action.  Personal  service  of  the  summons  must  be  made 
upon  the  defendant  against  whose  property  the  attachment 
is  granted  within  thirty  days  after  the  granting  thereof,  or 
else,  upon  the  expiration  of  the  same  time,  service  of  sum- 
mons by  publication  must  be  commenced  pursuant  to  an 
order  obtained  therefor,  and  if  publication  has  been  or  is 
thereafter  commenced,  the  service  must  be  made  complete 
by  the  continuance  thereof. 

Irregularity  of  warrant. — A  warrant  of  attachment  which  does  not 
state  when  or  where  it  is  returnable  is  irregular.  Backalan  v.  Lit- 
tleneld,  64  N.  C,  233. 
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The  warrant  of  attachment  is  an  auxiliary  remedy  to  secure  the 
satisfaction  of  any  judgment  which  may  be  obtained  in  the  action, 
and  is  not  only  irregular,  but  void,  when  (1)  there  is  no  summons 
to  sustain  the  auxiliary  remedy;  (2)  it  does  not  appear  that  the 
defendant  is  trying  to  evade  the  service  of  process;  and  (3)  the  affi- 
davit does  not  show  that  the  debtor  has  removed,  or  is  about  to  re- 
move, assign,  etc.,  his  property  with  intent  to,  defraud  his  creditors. 
Marsh  v.  Williams,  63  N.  C,  371. 

The  act  suspending  The  Code  (lSBS-^,  ch.  76)  does  not  modify 
the  provisions  of  The  Code  in  regard  to  the  return  of  a  warrant  of 
attachment.     Backalan  v.  Littlefleld,  64  N.  C.,  233. 

Essentials  of  an  affidavit  for  publication. — In  case  of  publication 
everything  necessary  to  dispense  with  personal  service  must  appear* 
and  the  affidavit  will  be  fatally  defective  if  it  fail  to  state  that  the 
defendant  cannot,  after  due  diligence,  be  found  in  the  state.  Wheeler 
v.  Cobb,  75  N.  C,  21;  Faulk  v.  Smith,  84  N.  C,  501;  Sheldon  v.  Kivett, 
110  N.  C,  408;  Luttrell  v.  Martin,  112  N.  C,  593. 

Or,  where  it  does  state  that  he  is  a  non-resident,  but  omits  ta 
state  that  he  has  property  therein.    Spiers  v.  Halstead,  71  N.  C,  209; 
Bacon  v.  Johnson,  110  N.  C,  114. 

Or,  that  he  has  disposed  of  property,  etc.,  with  intent  to  defraud 
his  creditors.     Marsh  V.  Williams,  63  N.  C,  371. 

Defective  service  by  publication. — A  defective  service  by  publica* 
tion  may  be  rightfully  remedied  by  an  order  for  re-publication. 
Price  v.  Cox,  83  N.  C,  261:  Penniman  v.  Daniel,  93  N.  C,  332. 

A  further  order  of  publication  may  be  made  upon  a  corrected  affi- 
davit without  discharging  the  attachment.  Branch  v.  Frank,  81  N. 
C,  180;  Price  v.  Cox,  83  N.  C,  261;  Penniman  v.  Daniel,  90  N.  C.r 
154;  Mullen  v.  Canal  Co.,  112  N.  C,  109. 

Amendment  of  order  of  publication. — Where  notice  of  the  attach" 
ment  is  omitted  from  the  order  of  publication,  but  in  the  published 
notice  the  defendant  is  informed  that  an  attachment  has  been  issued 
against  his  property,  to  what  court  it  is  returnable,  etc.,  the  court 
has  power  to  amend  the  order  of  publication  so  as  to  insert  a  re- 
quirement that  notice  be  given  of  the  attachment.  Bank  v.  Blos- 
som, 92  N.  C,  695. 

Quaere,  whether  such  amendment  is  necessary.    Ibid. 

A  general  appearance  cures  all  irregularity. — If,  after  publication 
and  issue  of  attachment,  the  defendant  enters  a  general  appearance, 
it  cures  all  antecedent  irregularity  in  the  process.  Wheeler  v.  Cobb, 
75  N.  C,  21. 

Procedure  before  the  clerk. — Orderly  method  of  procedure  before 
the  clerk  in  attachment  proceedings,  and  appeals  therein,  discussed 
by  Merrimon,  C.  J.     Cushing  v.  Styron,  104  N.  C,  338. 

Sec.  349.     Wlmt  must  be  shown  to  procure  the  warrant.    Cm 
€.  P.,s.  201. 

To  entitle  the  plaintiff  to  such  a  warrant,  he  must  show 
by  affidavit  to  the  satisfaction  of  the  court  granting  the 
same,  as  follows : 

(1)  That  one  of  the  causes  of  action  specified  in  section 
three  hundred  and  forty-seven  exists  against  the  defendant. 
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If  the  action  is  to  recover  damages  for  breach  of  contract, 
the  defendant  must  show  that  the  plaintiff  is  entitled  to  re- 
cover a  sum  stated  therein,  over  and  above  all  counterclaims 
known  to  him ; 

A  warrant  will  issue,  when. — A  warrant  may  be  had,  in  the  cases 
where  it  is  provided,  if  the  amount  of  the  demand  is  certain,  or  ca- 
pable of  being  ascertained  by  some  standard  referable  to  the  con- 
tract itself,  sufficiently  certain  to  enable  the  plaintiff  to  aver  it  in 
his  affidavit  or  the  Jury  to  find  it.  Price  v.  Cox,  83  N.  C,  261;  Wil- 
son v.  Mfg.  Co.,  88  N.  G,  5.  An  attachment  does  not  lie  in  an  action 
for  breach  of  promise.  Price  v.  Cox,  83  N.  C,  261.  Now  lies  for  any 
breach  of  contract.  Long  v.  Ins.  Co.,  114  N.  C,  465;  Judd  v.  Mining 
Co.,  120  N.  C,  397. 

Validity  of  warrant,  how  determined. — The  validity  of  an  order  of 
arrest  and  attachment  is  determined  by  the  facts  alleged  in  the  origi- 
nal affidavit,  and  existing  when  the  proceedings  were  commenced, 
not  upon  new  matter  thereafter  transpiring.  Devries  v.  Summit,  86 
N.  C.f  126. 

Requirements  in  affidavit. — The  affidavit  must  comply  strictly  with 
all  the  requirements  of  the  statute.  Marsh  v.  Williams,  63  N.  C, 
871;  Love  v.  Young,  69  N.  C,  65;  Spiers  v.  Halstcad,  71  N.  G,  209; 
Wheeler  v.  Cobb,  75  N.  G,  21. 

Affidavit  for  issue  of  warrant  need  not  allege  that  court  has  juris- 
diction, nor  that  defendant  has  property.  Branch  v.  Frank,  81  N. 
G,  180. 

An  affidavit  upon  which  a  warrant  of  attachment  has  issued,  and 
which  does  not  allege  that  the  defendant  has  property  in  this  state, 
is  not  defective  on  that  account.  Windley  v.  Broadway,  77  N.  G, 
383.  and  Spiers  v.  Halstead,  71  N.  G.  209,  held  the  omission  of  such 
averment  fatal;  but  those  cases  are  overruled  by  Branch  v.  Frank,  81 
N.  G,  180;  Parks  v.  Adams,  113  N.  G,  473;  Foushee  v.  Owens,  122 
N.  G,  360. 

To  obtain  an  attachment  it  is  not  necessary  that  the  affidavit 
should  state  that  the  defendant  "cannot,  after  due  diligence,  be  found 
within  this  state."  Such  averment  is  necessary,  however,  in  an  affi- 
davit to  procure  publication  of  summons.  Luttrell  v.  Martin,  112 
N.  G,  593,  explaining  the  misleading  head  note  on  this  point  in  Shel- 
don v.  Kivett,  110  N.  G,  408. 

An  allegation  in  an  affidavit  for  a  warrant  of  attachment  that  de- 
fendants are  about  to  assign  or  dispose  of  their  property  with  "intent 
to  defraud  plaintiffs,"  is  an  assertion  not  of  a  fact,  but  of  a  belief 
nierel>  and,  hence,  the  ground  upon  which  such  belief  i.s  founded 
must  be  set  out  in  order  that  the  court  may  adjudge  upon  then*  suffi- 
ciency.    Juad  v.  Mining  Co.,  120  N.  G,  397. 

Amendment  of  affidavit. — A  plaintiff  has  a  right  to  amend  his  affi- 
davit as  to  mere  matters  of  form;  and  if  he  is  ready  to  swear  to  the 
amended  affidavit,  it  is  error  in  the  clerk  to  refuse  it.  Palmer  v. 
Bosher,  71  N.  G,  291. 

The  Code  gives  to  the  superior  courts  the  most  ample  power  to 
allow  amendments,  and  where  an  affidavit  upon  which  a  warrant  of 
attachment  was  issued  was  defective,  it  may  be  amended.  Penni- 
man  v.  Daniel,  93  N.  G,  332;  Cushing  v.  Styron,  104  N.  G,  338;  Brown 
V.  Hawkins,  65  N.  G,  645. 

The  court  has  power  to  permit  amendment  of  an  affidavit  in  at- 
tachment proceedings  which  was  insufficient  as  failing  to  state  how 
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the  debt  arose,  and  from  an  order  granting  such  amendment  no  ap- 
peal lies.  Cook  v.  Mining  Company,  114  N.  C,  617;  Sheldon  v. 
Kivett,  HON.  C,  408. 

An  amendment  of  an  insufficient  affidavit  in  attachment  relates 
back  to  the  beginning  of  the  proceedings,  and  no  rights  based  on 
such  irregularity  can  be  acquired  by  third  parties  by  subsequent 
attachments  intervening  between  the  original  affidavit  and  the 
amendment.     Cook  v.  Mining  Company,  114  N.  C,  617. 

Amendment  allowed  by  clerk. — The  clerk  has  power  to  permit  an 
amendment  affecting  the  substance  of  an  affidavit  in  attachment 
proceedings.    Cushing  v.  Styron,  104  N.  C,  338. 

Verification  by  agent. — The  requirements  as  to  an  "agent"  under 
The  Code,  Sec.  258  (C.  C.  P.,  117),  do  not  apply  to  affidavits  by  an 
agent  under  this  section.  Bruff  v.  Stern,  81  N.  C,  183.  Nor  by  at- 
torneys.    Weaver  v.  Roberts,  84  N.  C,  493. 

An  affidavit  in  attachment,  if  made  by  an  agent,  need  not  state 
why  it  is  not  made  by  the  principal.  Sheldon  v.  Kivett,  110  N. 
C,  408. 

Affidavit  on  information  and  belief. — An  affidavit  which  states  that 
the  defendant  has  left  the  state  with  intent,  as  the  affiant  is  informed 
and  belirvf8,  to  avoid  the  service  of  summons,  is  a  substantial  com- 
pliance with  this  section.  Being  a  fact  accomplished,  the  reasons 
need  not  be  given  on  which  the  belief  is  founded.  Hess  v.  Brower, 
76  N.  C,  428;  Clark  v.  Clark,  64  N.  C,  150. 

To  the  same  effect  also  Hughes  v.  Person,  63  N.  C,  548;  Smith  v. 
Gibson,  74  N.  C,  684;  Wood  v.  Harrell,  74  N.  C,  338,  and  Wilson  v. 
Barnhill.  64  N.  C,  121,  cited  under  Sec.  291,  in  which  the  same  prin- 
ciple is  applied  in  "Arrest  and  Bail." 

An  affidavit  which  alleges  that  the  affiant  "believes  that  the  de- 
fendants have  disposed  of  their  property,  and  are  still  doing  so,  with 
the  intent  to  defraud  their  creditors;"  also,  "that  the  defendants  are 
largely  indebted,  if  not  insolvent,  have  sold  and  are  selling  their 
large  stock  of  goods  at  less  than  the  cost  of  the  same  in  the  city  of 
New  York,  and  have  disposed  of  other  valuable  property  for  cash," 
is  amply  sufficient.     Gashine  v.  Baer,  64  N.  C,  108. 

But,  where  it  states  that  he  "is  absent,  so  that  process  cannot  be 
served  upon  him,"  it  is  fatal  if  it  omits  to  allege  that  his  absence  is 
with  intent  to  defraud  his  creditor*,  and  to  avoid  the  service  of  summons. 
Love  v.  Young,  69  N.  C,  65;  Hess  v.  Brower,  76  N.  C,  428. 

It  is  sufficient  ground  for  the  belief  that  the  defendant  is  "about  to 
assign,  dispose  of,  or  secrete,"  etc.;  that  "the  goods  were  secretly 
removed,  after  night-fall,  from  their  usual  place,"  and  that  "the  per- 
sons having  them  when  overtaken,  several  miles  distant,  made  con- 
flicting statements  in  regard  to  where  they  were  going,  and  whose 
property  they  had."    Brown  v.  Hawkins,  65  N.  C.  045. 

where  a  plaintiff  in  attachment  makes  oath  that  he  believes  or 
apprehends  that  defendant  will  remove  his  property,  he  must  also 
state  the  grounds  for  such  belief.  Pennlman  v.  Daniel,  90  N.  C,  154; 
Judd  v.  Mining  Co.,  120  N.  C,  397. 

Affidavit  sufficient. — An  affidavit  that  the  defendant  had  made  an 
assignment  to  his  father-in-law,  the  trustee  being  a  preferred  credi- 
tor for  more  than  the  value  of  the  entire  assets ;  that  the  assignment 
provided  that  the  general  'creditors  should  be  paid  only  on  condition 
of  releasing  all  claims;  that  the  trustee,  a  non-resident,  had  dele- 
gated the  discharge  of  the  trust  to  his  son  and  the  assigning  debtor, 
and  stating  further  that  the  defendant  had  secreted  and  disposed  of 
his  property,  with  intent,  as  the  affiant  believed,  to  defraud  the  plain- 
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tiff,  is  sufficient  to  contiue  the  attachment  till  the  trial.    Bruff  v. 
Stern,  81  N.  C,  183. 

An  affidavit  for  an  attachment,  stating  that  the  defendant  is  a  non- 
resident in  this  state,  or  has  removed,  or  is  about  to  remove,  some  of 
his  property  from  this  state  with  intent  to  defraud  creditors,  is  suffi- 
cient. The  statute  puts  the  modes  in  the  alternative,  and  the  plain- 
tiff succeeds  if  he  establishes  either.  Penniman  v.  Daniel,  90  N. 
C,  154. 

Affidavit  insufficient. — A  warrant  of  attachment  cannot  be  sup- 
ported by  an  allegation  in  the  affidavit  that  the  defendant  is  about  to 
remove  from  the  state  to  defraud  his  creditors;  but  such  an  allegation 
is  material  in  an  affidavit  for  a  warrant  of  arrest.  Upon  motion  to 
vacate  such  warrant,  the  judge  may  consider  affidavits  and  any 
proper  evidence  adduced  by  the  respective  parties,  to  establish  or 
controvert  the  allegations  of  the  affidavit  upon  which  the  warrant 
was  issued;  and  his  findings  of  facts  upon  the  same  are  conclusive. 
Hale  v.  Richardson,  89  N.  C,  62. 

Effect  of  insufficient  affidavit. — In  attachment  proceedings,  the 
insufficiency  of  an  affidavit  does  not  make  the  whole  proceeding 
void.  It  makes  the  judgment  irregular  only,  but  not  liable  to  be 
impeached  collaterally.     Spllman  v.  Williams,  91  N.  C,  483. 

(2)  That  the  defendant  is  either  a  foreign  corporation,  or 
not  a  resident  of  the  state  ;  or,  if  he  is  a  natural  person,  and 
a  resident  of  the  state,  that  he  has  departed  therefrom,  with 
intent  to  defraud  his  creditors,  or  to  avoid  service  of  sum- 
mons, or  keeps  himself  concealed  therein  with  like  intent ; 
or,  if  the  defendant  is  a  natural  person,  or  a  domestic  cor- 
poration, that  he  or  it  has  removed,  or  is  about  to  remove, 
property  from  the  state,  with  intent  to  defraud  his  or  its 
creditors ;  or  has  assigned,  disposed  of,  or  secreted,  or  is  about 
to  assign,  dispose  of,  or  secrete  property,  with  the  like  intent. 

Non-residence. — A  person  voluntarily  removing  from  this  state  to 
another,  for  the  purpose  of  discharging  the  duties  of  an  office  of  un- 
limited duration,  requiring  his  presence  there  for  an  indefinite  time 
is  a  non-resident  of  this  state  for  the  purposes  of  attachment,  though 
he  may  occasionally  visit  the  state,  and  intend  to  return  at  some 
indefinite  future  time.  Wheeler  v.  Cobb,  75  N.  C,  21;  Carden  v. 
Carden,  107  N.  C,  214. 

An  affidavit  upon  which  a  warrant  of  attachment  is  based  must 
be  in  writing,  and  "must  show  that  the  defendant  is  a  "non-resident 
and  has  property  in  this  state."  Windley  v.  Bradway,  77  N.  C,  333; 
but  this  was  corrected  by  Branch  v.  Franks,  81  N.  C,  180;  Parks  v. 
Adams,  113  N.  C,  473,  which  show  that  the  averment  of  property 
is  only  necessary  in  application  for  order  of  publication. 

The  prominent  idea  is,  that  the  debtor  must  be  a  non-resident  of 
the  state  where  the  attachment  is  sued  out,  not  that  he  must  be  a 
resident  elsewhere.  His  property  is  attachable  if  his  residence  is 
not  such  as  to  subject  him  personally  to  the  jurisdiction  of  the  court 
and  place  him  upon  an  equality  with  other  residents  in  this  respect. 
Carden  v.  Carden,  107  N.  C,  214. 
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Appointment  of  receiver  for  foreign  corporation,  effect. — When  a 
non-resident  corporation  owns  real  estate  in  this  state,  an  attach- 
ment levied  thereon  will  not  be  discharged  by  reason  of  the  appoint- 
ment of  a  receiver  and  order  of  dissolution  by  the  courts  of  the  home 
state  of  the  corporation.     Kruger  v.  Bank,  123  N.  C,  16. 

Note. — In  what  cases  an  attachment  would  have  issued  prior  to  C. 
C.  P.,  see  1  Battle's  Digest,  107,  108. 

Sec.  350.  Warrant  issued  by  justice  of  the  peace  ;  publica- 
tion to  be  made.  C.  C.  P.,  s.  198.  1868-'9.  c.  95,  s.  3. 
1870-'71,  c.  166,  s.  4.    1874-95,  c.  111. 

The  plaintiff,  within  thirty  days  after  obtaining  a  warrant 
of  attachment  from  a  justice  of  the  peace,  shall  cause  pub- 
lication thereof  to  be  made  for  four  successive  weeks  at  the 
court-house  door,  and  four  other  public  places  in  the  county 
where  the  warrant  is  returnable. 

Deposit  of  summons  and  complaint  in  post-office. — In  a  proceeding 
by  attachment,  where  the  order  for  the  publication  for  the  summons 
was  for  four  weeks  instead  of  six,  and  no  order  was  made  to  deposit 
a  copy  of  the  summons  and  complaint  in  the  post-office,  directed  to 
the  defendant,  nor  was  such  deposit  made,  the  attachment  should 
be  vacated.     Burwell  v.  Lafferty,  76  N.  C,  383. 

See  Sees.  218  and  219,  ante,  and  602,  post,  and  cases  there  cited. 

Sec.  351.  Warrant,  by  whom  granted.  C.  C.  P.,  s.  199. 
1869-970,  c.  147.  1870-'71,  c.  166,  ss.  1,  3.  1874->5,  c. 
111.    1876->7,  c.  251,  s.  1. 

If  the  action  be  not  founded  on  a  contract,  or  if  founded 
on  a  contract,  and  the  sum  demanded  exceed  two  hundred 
dollars,  a  warrant  of  attachment  may  be  obtained  from  the 
judge  of  the  district  embracing  the  county  in  which  the 
action  has  been  instituted,  or  from  the  clerk  of  the  superior 
court  from  which  the  summons  in  the  action  issued,  and  it 
may  be  issued  to  any  county  in  the  state  where  the  defend- 
ant has  property,  money,  effects,  choses  in  action  or  debts 
due  him,  and  shall  be  made  returnable  in  term  time  to  the 
court  from  which  the  summons  issued. 

Clerk  acts  ministerially. — The  clerk  only  acts  ministerially  In  is- 
suing the  process  for  attachment     Evans  v.  Etheridge,  96  N.  C,  42. 

Clerk  may  issue  in  his  own  favor. — A  clerk  of  the  superior  court, 
upon  making  the  necessary  affidavit  before  some  person  authorized 
by  law,  may  issue  a  warrant  of  attachment  in  an  action  in  which  he 
is  plaintiff.  *  Evans  v.  Etheridge,  96  N.  C,  42. 

Clerk  may  issue  out  of  term. — The  clerk  has  authority,  out  of  term 
time,  to  grant  a  warrant  of  attachment.     Cushing  v.  Styron,  104  N. 
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Sec.  352.      Warrant,   how   served.     1870-'l,  c.    166,   s.  3. 
1874->5,  c.  Ill,  8.  2.    1893,  c.  363. 

When  the  warrant  of  attachment  is  taken  out  at  the  time 
of  issuing  the  summons,  and  the  summons  is  to  be  served  by 
publication,  the  order  shall  direct  that  notice  be  given  in 
said  publication  to  the  defendant  of  the  issuing  of  the  attach- 
ment, and  when  the  warrant  of  attachment  is  obtained  after 
the  issuing  of  the  summons,  the  defendant  shall  be  notified 
by  publication  of  the  fact  for  fo,ur  successive  weeks  in  some 
newspaper  published  in  the  county  to  which  it  is  returnable, 
or,  if  there  be  none  such,  then  in  one  published  in  the  judi- 
cial  district  including  said  county,  and  if  there  be  no  news- 
paper published  in  the  district,  then  in  any  newspaper  pub- 
lished in  the  state.  Said  publication  shall  state  the  names 
of  the  parties,  the  amount  of  the  claims,  and,  in  a  brief 
way,  the  nature  of  the  demand  and  the  time  and  place  to 
which  the  warrant  is  returnable :  Provided,  that  in  proceed- 
ings by  attachment  begun  and  had  before  justices  of  the 
peace,  advertisement  in  a  newspaper  shall  not  be  necessary, 
but  in  all  such  cases  advertisement  at  the  court-house  door 
and  four  other  public  places  in  the  county  [for  four  succes- 
sive weeks]  shall  be  sufficient  publication,  both  as  to  the 
summons  and  warrant  of  attachment. 

Note. — The  words  in  brackets  "for  four  successive  weeks"  were 
inserted  1893,  ch.  363. 

Publication  for  five  weeks. — Where  notice  of  an  attachment  and 
summons  were  published  in  one  notice  for  five  weeks,  it  was  held  a 
sufficient  publication  of  the  notice  of  the  attachment,  but  not  of  the 
summons.    Bank  v.  Blossom,  92  N.  C,  695. 

As  to  publication  of  summons,  see  Sees.  219,  ante,  and  602,  post. 

Defective  publication. — Where  an  application  to  vacate  a  warrant 
of  attachment  is  made  to  the  clerk  before  the  term  of  the  court  to 
which  the  summons  is  returnable,  a  further  order  of  publication  to 
cure  a  defective  service  may  be  granted  on  affidavit  without  dis- 
charging the  attachment.  Penniman  v.  Daniel,  90  N.  C,  154.  See 
Sec.  348,  ante. 

Sec.  353.     Jflien  warrant  granted  by  a  justice  of  the  peace. 
C.  C.  P.,  s.  200.    1876-'7,  c.  251. 

If  the  action  be  not  founded  on  contract,  and  the  value  of 

the  property  in  controversy  does  not  exceed  the  sum  of  fifty 
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dollars,  the  warrant  of  attachment  may,  or  if  the  action  be 
founded  on  contract,  and  the  sum  demanded  does  not  exceed 
two  hundred  dollars,  the  warrant  of  attachment  must  be 
obtained  from,  and  made  returnable  before,  some  justice  of 
the  peace  of  a  county  to  the  superior  court  of  which  it  might 
have  been  returnable  had  the  sum  demanded  exceeded  two 
hundred  dollars,  or  had  the  action  not  have  been  founded  on 
contract. 

Sec.  354.    Justice9 8  attachment  levied  on  land;  what  to  be 
done.    1868-'9,  c.  95,  s.  4. 

If  the  attachment  be  levied  on  real  property,  the  justice 

shall  proceed  to  try  the  action,  but  shall  issue  no  execution 

to  sell  the  real  property,  and  shall  return  the  papers  in  the 

case  to  the  office  of  the  clerk  of  the  superior  court  of  his 

county,  where  the  judgment  shall  be  docketed.     The  levy 

of  the  attachment,  however,  shall  be  a  lien  on  the  real  estate. 

Judgment  conclusive. — A  judgment  of  the  superior  court,  upon  a 
justice's  execution  or  attachment  levied  on  land,  under  which  judg- 
ment there  was  an  execution  and  sale  of  the  land,  precludes  all  col- 
lateral enquiry  into  the  regularity  of  the  previous  proceedings. 
Grier  v.  Rhyne,  67  N.  C,  333. 

Sec.  355..  Warrant  procured ;  affidavits  to  be  filed.    C.  C  JP.f 
*.  201. 

It  shall  be  the  duty  of  the  plaintiff  procuring  a  warrant 
of  attachment,  within  ten  days  from  the  issuing  thereof,  to 
file  the  affidavits  on  which  the  same  was  granted  in  the  office 
of  the  clerk  of  the  superior  court  to  which,  or  with  the  jus- 
tice of  the  peace  before  whom,  the  process  is  made  return- 
able. 

Right  to  amend. — Plaintiff  has  a  right  to  amend  his  affidavit  as  to 
matters  of  form.  Palmer  v.  Bosher,  71  N.  C,  291;  or  substance,  by 
leave  of  court.  Cushing  v.  Styron,  104  N.  C,  338.  See  Sec.  349,  ante, 
and  cases  there  cited. 

Sec.  350.     Undertaking  before  issuing  a  warrant.    C.  C.  i*.f 
s.  202. 

Before  issuing  the  warrant,  the  officer  issuing  the  same 
shall  require  a  written  undertaking  on  the  part  of  the  plain- 
tiff, with  sufficient  surety,  to  the  effect  that  if  the  defendant 
recover  judgment,  or  the  attachment  be  set  aside  by  order 
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of  the  court,  the  plaintiff  will  pay  all  costs  that  may  be 
awarded  to  the  defendant,  and  all  damages  which  he  may 
sustain  by  reason  of  the  attachment,  not  exceeding  the  sum 
specified  in  the  undertaking,  which  shall  be  at  least  two 
hundred  dollars. 

Probable  cause. — To  recover  damages  for  wrongful  suing  out  an 
attachment,  malice  or  want  of  probable  cause  must  be  shown. 
Williams  v.  Hunter,  10  N.  C,  545:  Kirkham  v.  Cox,  46  N.  C,  423. 

Sec.  357*     Warrant,  to  whom  directed  and  wJiat  to  require* 
C.  C.  r.9  h.  '403.    1895,  c.  435. 

The  warrant  shall  be  directed  to  the  sheriff  of  any  county 
in  which  the  property  of  such  defendant  may  be,  or  in  case 
it  be  issued  by  a  justice  of  the  peace  to  such  sheriff,  or  to 
any  constable  of  such  county,  and  shall  require  such  sheriff 
or  constable  to  attach  and  safely  keep  all  the  property  of 
such  defendant  within  his  county,  or  so  much  thereof  as  may 
be  sufficient  to  satisfy  the  plaintiff's  demand,  the  amount  of 
which  must  be  stated  in  conformity  with  the  complaint, 
together  with  costs  and  expenses ;  it  must  also  state  when 
and  where  it  shall  be  returned.  Several  warrants  may  be 
issued  at  the  same  time  to  the  sheriffs  of  different  counties : 
Provided,  that  where  the  warrant  is  issued  by  a  justice  of  the 
peace  to  another  county  than  his  own,  the  clerk  of  the  supe- 
rior court  of  his  county  shall  certify  that  he  is  a  justice  of 
the  peace,  and  that  the  signature  to  the  warrant  is  in  the 
handwriting  of  the  said  justice  of  the  peace. 

Note. — This  section  was  amended  1895,  ch.  435,  by  striking  out 
the  words  "provided,  such  county  be  that  of  the  Justice  issuing  such 
warrant,"  which  came  after  the  word  "county,"  in  line  four,  and  by 
adding  at  the  end  of  said  section  the  above  proviso. 

No  return  day  specified  in  warrant. — An  attachment  which  speci- 
fies no  day  or  place  of  return,  is  irregular,  and  will  be  vacated  on 
motion.     Backalan  v.  Littlefleld,  64  N.  C,  233. 

Such  defect  is  waived,  if  the  defendant  appear  and  give  an  under- 
taking for  the  delivery  of  the  property.    Ibid. 

Exemptions. — Property  seized  under  attachment  is  only  a  legal 
deposit  in  the  hands  of  the  sheriff  to  abide  the  event  of  the  action, 
and  after  judgment  against  the  defendant,  he  is  entitled  to  the  same 
exemptions  in  the  property  attached  as  if  there  had  been  no  attach- 
ment    Gamble  v.  Rhyne,  80  N.  C,  183;  Com'rs  v.  Riley,  75  N.  C,  144. 

Sec.  358.     Validity  of  nndertfiking. 

It  shall  not  be  a  defence  to  an  action  upon  an  undertak- 
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ing,  given  upon  granting  a  warrant  of  attachment,  that  the 
warrant  was  granted  improperly,  for  want  of  jurisdiction, 
or  for  any  other  cause. 

Sec.  359.     Warrant,  how  executed.    C.  C.  P.,  a.  204.    1893, 
c.  435. 

The  officer  to  whom  such  warrant  of  attachment  is  directed 
and  delivered  shall  seize  and  take  into  his  possession  the 
tangible  personal  property  of  the  defendant,  or  so  much 
thereof  as  may  be  necessary,  and  he  shall  be  liable  for  the 
care  and  custody  of  such  property,  as  if  the  same  had  been 
seized  under  execution  ;  he  shall  levy  on  the  real  estate  of 
the  defendant  as  prescribed  for  executions ;  he  shall  make 
and  return  with  the  warrant  an  inventory  of  the  property 
seized  and  levied  on  ;  subject  to  the  direction  of  the  court,  he 
shall  collect  and  receive  into  his  possession  all  debts  owing 
to  the  defendant,  and  take  such  legal  proceedings,  either  in 
his  own  name  or  in  that  of  the  defendant,  as  may  be  neces- 
sary for  that  purpose :  Provided,  that  where  the  sheriff  or 
other  officer  shall  levy  an  attachment  upon  real  estate,  he 
shall  certify  said  levy  to  the  clerk  of  the  superior  court  of 
the  county  where  the  land  lies,  with  the  names  of  the  parties, 
and  the  clerk  shall  note  the  same  on  his  judgment  docket 
and  index  the  same  on  the  index  to  judgments,  and  that  the 
said  levy  shall  be  a  lien  only  from  the  date  of  said  entry  by 
the  said  clerk :  Provided,  however,  that  if  such  levy  is  so 
docketed  and  indexed  within  five  days  after  the  making 
thereof,  it  shall  be  a  lien  from  the  time  it  was  made. 

Note. — Both  the  provisos  at  end  of  this  section  were  added  1895, 
ch.  435. 

Upon  what  levied. — A  levy  on  land,  under  an  attachment  issued 
by  a  justice  of  the  peace  is  sufficient,  if  it  gives  such  a  description 
as  will  distinguish  and  identify  the  land.  Grier  v.  Rhyne,  67  N. 
C,  330. 

When  A  enters  into  an  agreement  with  B,  to  save  the  cargo  of  a 
wrecked  vessel  for  a  certain  per  cent,  of  its  value,  and  lands  a  por- 
tion of  it  on  the  beach,  in  a  place  of  safety,  they  are  joint  tenants  in 
the  property  saved,  and  the  interest  of  A  is  liable  to  attachment. 
Insurance  Co.  v.  Davis,  68  N.  C,  17. 

An  attachment  can  be  levied  on  a  fund  belonging  to  the  defendant 
and  in  the  hands  of  an  agent.     Blair  v.  Puryear,  87  N.  C,  101. 

May  be  levied  on  unpaid  subscription  due  foreign  corporation,  in 
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action  against  it.     Cooper  v.  Security  Co.,  122  N.  C,  463 ;  or  debt  due 
to  one  in  this  state  by  non-resident.    Balk  v.  Harris,  124  N.  C,  467. 

Note. — As  to  what  property  may  or  may  not  be  attached,  see,  also, 
1  Bat.  Dig.  pp.  108  and  110. 

Property  In  hands  of  officer. — Property  in  the  hands  of  the  sheriff, 
under  a  mandate  in  claim  and  delivery  proceedings  ordering  him  to 
deliver  it  to  the  plaintiff,  is  not  subject  to  attachment,  notwithstand- 
ing the  fact  that  a  mortgage  under  which  the  claim  and  delivery 
plaintiff  proceeds  is  unregistered.  Williamson  v.  Nealy,  119  N.  C, 
339. 

By  the  law  regulating  attachments,  the  creditor  has  no  right  to 
seize  property  in  the  hands  of  an  officer  under  the  process  of  the 
Court,  or  to  take  it  out  of  the  possession  of  such  officer,  as  is  given 
to  claimants  for  the  recovery  of  personal  property  under  the  provi- 
sions in  claim  and  delivery  proceeding.  Mitchell  v.  Sims,  124  N. 
C,  411. 

Service  upon  debtor  to  defendant. — A  warrant  of  attachment, 
served  on  a  debtor  to  the  defendant,  does  not  subject  such  person  to 
have  judgment  taken  against  him  in  the  pending  action,  but  only  to 
a  separate  action  for  its  recovery.  Carmer  v.  Evers,  80  N.  C,  55. 
This  is  changed  by  Sees.  364,  366,  post,  and  an  independent  action  Is 
not  now  required.    Baker  v.  Belvin,  122  N.  C,  190. 

Exemptions. — The  personal  property  of  a  resident  of  this  state, 
exempted  from  sale  under  execution  by  the  constitution,  cannot  be 
sold  under  process  of  attachment.  Commissioners  v.  Riley,  75  N. 
C,  144;  Gamble  v.  Rhyne,  80  N.  C,  183. 

Formerly  returnable  before  clerk. — The  act  suspending  The  Code, 
(acts  of  1868~'69,  chapter  76,)  does  not  affect  the  return  of  the  war- 
rant of  attachment.  It  is  still  returnable  before  the  clerk.  Backa- 
lan  v.  Littlefleld,  64  N.  C,  233.  It  is  now  returnable  to  term.  1870- 
•1,  ch.  166.     Sec.  351,  ante. 

Note. — For  return  of  attachment  under  former  system,  see  1  Bat. 
Dig.  pp.  110,  111. 

Vacated  by  clerk. — The  clerk  of  the  superior  court  has  jurisdiction 
to  vacate  an  attachment,  notwithstanding  the  act  .of  1870-71,  chap- 
ter 166,  makes  the  summons  returnable  to  court  in  term  time.  Pal- 
mer v.  Bosher,  71  N.  C,  291. 

Sec.  360.  Proceedings  when  property  attached  is  perishable 
or  a  vessel*  R.  C,  c.  79  s.  6.  1777,  c  11&%  s.  28.  C.  C.  B.9 
s.  205. 

If  any  property,  so  seized,  shall  be  perishable,  or  of  such 
character  that  the  expense  of  keeping  it  until  the  determina- 
tion of  the  suit  would  be  likely  to  exceed  one-fifth  of  its 
value,  or  if  any  part  of  it  consists  of  a  vessel,  or  of  any  share 
or  interest  therein,  and  the  person  to  whom  it  belongs,  or  his 
agent,  shall  not  within  ten  days  after  the  serving  of  such 
attachment,  reclaim  the  same,  the  sheriff  or  other  officer 
having  possession  thereof  shall  apply  to  the  court  for  author- 
ity to  sell  the  same,  stating  the  circumstances,  and  the  same 
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shall  be  sold,  under  the  order  and  direction  of  the  court, 
and  the  proceeds  of  such  sale  shall  be  liable  to  the  judgment 
obtained  upon  such  attachment,  and  shall  bo  retained  by  the 
sheriff  or  other  officer  to  await  such  judgment. 

Cost  and  expenses  not  chargeable  against  the  fund,  when. — Where 
an  attachment  against  A  is  levied  upon  the  goods  of  B,  which  being 
perishable  are  sold  by  the  sheriff,  and  B  interpleads  in  the  action 
and  recovers  judgment,  the  cost  and  expenses  of  the  attachment, 
sale,  etc.,  are  not  properly  chargeable  against  the  fund  arising  from 
such  sale.     Haywood  v.  Hardie,  76  N.  C,  384. 

Sec.  361.    Defendant  may  replevy  before  sale.    M.  C,  c.  7,  s. 
5.    1777,  c.  115,8.  28. 

The  person  owning  the  property  advertised  to  be  sold 
according  to  the  provisions  of  this  subchapter,  his  agent  or 
attorney  may,  at  any  time  before  sale,  replevy  the  same,  by 
giviug  an  undertaking,  in  double  the  amount  of  the  value  of. 
the  property,  with  sufficient  surety,  to  the  effect  that  he  will 
return  the  property  to  the  sheriff,  or  other  officer,  if  return 
thereof  be  adjudged  by  the  court,  and  pay  all  costs  that  may 
be  awarded  against  him  ;  and  if  return  of  said  property 
cannot  be  had,  then  that  he  will  pay  plaintiff  the  value  of 
said  property,  and  all  costs  and  damages  that  may  be  awarded 
against  him.  And  upon  the  execution  of  this  undertaking, 
the  sheriff  or  other  officer  shall  deliver  said  property  to  the 
person  owning  the  same. 

Form  of  bond. — A  bond,  payable  to  the  plaintiff  in  an  attachment 
and  conditioned  for  the  appearance  of  the  defendant,  etc.,  is  not  a 
"bail  bond"  under  this  section,  and  by  executing  such  a  bond  the 
defendant  does  not  acquire  a  right  to  replevy.     Barry  v.  Sinclair, 

61  N.  C,  7. 

Estoppel  on  defendant. — A  recital  in  a  bond  given  in  attachment 
proceedings  to  the  sheriff  for  the  delivery  of  goods,  should  the  plain- 
tiff recover  judgment,  that  the  sheriff  had  made  seizure  and  levy  of 
goods,  estops  the  defendant  to  deny  the  sufficiency  and  validity  of 
seizure  of  the  goods  and  levy  of  the  attachments.  Pearre  v.  Folb, 
123  N.  C,  239. 

Sec.  362.    Interest  in  corporations  or  associations  liable  to 
attachment.    C.  C  _P.,  s.  206. 

The  rights  or  shares  which  the  defendant  may  have  in  the 
stock  of  any  association  or  corporation,  together  with  the 
interests  and  profits  thereon,  and  all  other  property  in  this 
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state  of  such  defendant,  shall  be  liable  to  be  attached  and 
levied  on,  and  sold  to  satisfy  the  judgment  and  execution. 

Lien  dates  from  levy. — The  lien  of  an  attachment  takes  effect  from 
its  levy,  hence  in  an  action  to  compel  a  corporation  to  transfer  cer- 
tain stocks  on  its  books,  which  the  plaintiff  had  purchased  at  execu- 
tion sale  after  it  had  been  attached  to  answer  the  judgment,  and 
the  defendant  answered  that  said  stock  had  been  transferred  by  the 
judgment  debtor  before  the  rendition  of  the  judgment,  but  did  not 
aver  that  such  transfer  was  before  the  levy  of  the  attachment,  the 
answer  did  not  raise  an  issue,  or  set  up  a  substantial  defence.  More- 
head  y.  Railroad,  96  N.  C,  362. 

Sec,  363,    Attachment,  how  executed  on  property  incapable 
of  manual  delivery,    C,  C,  P.,  s.  207  • 

The  execution  of  the  attachment  upon  any  such  rights, 
shares  or  any  debts  or  other  property  incapable  of  manual 
delivery  to  the  sheriff  shall  be  made  by  leaving  a  certified 
copy  of  the  warrant  of  attachment  with  the  president  or  other 
head  of  the  association  or  corporation,  or  with  the  secretary, 
cashier  or  managing  agent  thereof,  or  with  the  debtor  or 
individual  holding  such  property,  with  a  notice  showing  the 
property  levied  on. 

Purchaser  at  attachment  sale. — It  is  intimated  that  the  purchaser 
of  shares  of  an  incorporated  company,  at  a  sale  under  an  attachment 
against  the  party  who  appears  on  the  stock-book  of  the  corporation 
to  be  the  owner,  gets  a  title  superior  to  that  of  a  transferee  from 
such  apparent  owner,  who  has  not  had  the  transfer  made  on  the 
books  of  the  corporation.     Morehead  v.  Railroad,  96  N.  C,  362. 

Unpaid  balance  on  subscriptions  to  stock. — Under  Sections  218 
(1),  363  et  seq.  of  The  Code,  the  unpaid  balances  due  a  foreign  corpor- 
ation on  subscriptions  to  its  stock  by  subscribers  residing  in  this 
state  are  property  of  such  corporation  and  subject  to  attachment 
for  the  payment  of  its  debts.  Cooper  v.  Security  Company,  122  N. 
C,  463. 

Situs  of  debt. — For  purposes  of  attachment  situs  of  a  debt  is 
where  the  debtor  resides,  and  an  action  against  a  non-resident  may 
be  begun  by  levying  attachment  on  a  debt  due  them  by  a  resident 
of  this  state.  Balk  v.  Harris,  124  N.  C,  467 ;  Cooper  v.  Security  Co., 
122  N.  C,  463;  Winfree  v.  Bagley,  102  N.  C,  615. 

Sec,  364.    A  garnishee  summoned  to  answer  on  oath;  judg- 
ment against  garnishee,    R,  C,  c.  7,  s,  7.    1777 ,  c  115,  s, 

28. 

When  the  sheriff  or  other  officer  shall  serve  an  attachment 
on  any  person  supposed  to  be  indebted  to,  or  to  have  any 
effects  of,  the  defendant  in  the  attachment,  he  shall  at  the 
same  time  summon  such   person  as  a  garnishee  in  writing, 
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to  appear  at  the  court  to  which  the  attachment  shall  be  re- 
turnable, or  if  issued  by  a  justice  of  the  peace  at  a  place  and 
time  named  in  the  notice,  not  exceeding  twenty  days  from 
date  of  notice,  to  answer  upon  oath  what  he  owes  to  the  de- 
fendant and  what  effects  of  the  defendant  he  hath  in 
his  hands,  and  had  at  the  time  of  serving  such  attach- 
ment, and  what  effects  or  debts  of  the  defendant  there 
are  in  the  hands  of  any  other,  and  what  person,  to  his 
knowledge  and  belief;  and  when  an  attachment  shall 
be  served  on  any  garnishee  in  manner  aforesaid,  it  shall  be 
lawful  upon  his  appearance  and  examination  to  enter  up 
judgment  and  award  execution  for  the  plaintiff  against  such 
garnishee  for  all  sums  of  money  due  to  the  defendant  from 
him,  and  for  all  effects  and  estates  of  any  kind  belonging  to 
the  defendant,  in  his  possession  or  custody,  for  the  use  of  the 
plaintiff,  or  so  much  thereof  as  shall  be  sufficient  to  satisfy 
the  debt  and  costs  and  all  charges  incident  to  levying  the 
same ;  and  all  goods  and  effects  whatsoever  in  the  hands  of 
any  garnishee  belonging  to  the  defendant  shall  be  liable  to 
satisfy  the  plaintiffs  judgment,  and  shall  be  delivered  to  the 
sheriff  or  other  officer  serving  the  attachment. 

Lien  of  garnishment. — The  lien  of  the  garnishment  of  the  maker 
of  note  begins  from  the  time  the  summons  was  served  upon  him. 
Parker  v.  Scott,  64  N.  C,  118. 

Jurisdiction  In  garnishment. — The  court  entertaining  a  garnish- 
ment must  have  some  jurisdiction  over  the  thing  garnished.  Balk 
v.  Harris,  124  N.  C,  467. 

Liability  of  garnishee. — When  one  is  summoned  as  a  garnishee  in 
an  attachment,  and  owes  a  note  which  is  negotiable,  he  has  a  right  to 
insist  upon  the  production  and  surrender  of  the  note,  or  upon  an  in- 
demnity in  the  case  of  a  lost  note,  before  judgment  is  taken 
against  him  upon  his  garnishment.  If  he  does  not  do  so,  he  is  still 
liable  to  a  bona  fide  endorsee.     Shuler  v.  Bryson,  65  N.  C.,  201. 

Since  the  enactment  of  Sections  364,  366  of  The  Code,  a  judgment 
may  be  taken  against  a  garnishee,  who  is  found  to  be  Indebted  to 
the  debtor,  in  the  action  to  which  the  garnishment  proceeding  is  an- 
cillary, and  it  is  not  necessary  to  bring  a  separate  action  against 
such  garnishee.     Baker  v.  Belvin,  122  N.  C,  190. 

Volutary  payment  by  garnishee. — A  voluntary  payment,  by  a  gar- 
nishee to  the  attaching  creditor  in  another  state  of  a  debt  due  by 
such  garnishee  to  the  defendant  in  this  state,  will  not  discharge  him 
from  liability  to  the  latter.    Balk  v.  Harris,  122  N.  C,  64. 

Prior  to  C.  C.  P. — Where  an  original  attachment  issued,  and  the 
garnishee  died  after  service  and  before  the  return  day  of  process, 
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his  administrator  cannot  be  required  to  answer  said  garnishment. 
Tate  v.  Morehead,  65  N.  C,  681. 

For  proceedings  against  garnishee  under  the  above  action  (act  of 
1777)  prior  to  1868,  see  following  cases:  Russell  v.  Hinton,  5  N.  C, 
468;  Freeman  v.  Grist,  18  N.  C,  217;  Patton  v.  Smith,  29  N.  C,  438; 
Myers  v.  Beeman,  31  N.  C,  116;  Houston  v.  Porter,  32  N.  C,  174; 
Ormond  v.  Moye,  33  N.  C,  564;  Tindell  v.  Wall,  44  N.  C,  3;  Cherry  v. 
Hooper,  53  N.  C,  82,  and  1  Bat.  Dig.  pp.  113,  115,  where  they  are 
digested. 

Sec.  365.    Proceedings  against  garnishee  failing  to  appear. 
M.  C,  c.  7,  s.  8.    1777,  c.  115,  s.  28.    1838,  e.  2. 

When  any  garnishee  shall  be  summoned  as  aforesaid,  and 
shall  fail  to  appear  and  discover  on  oath  as  directed,  the 
court,  after  solemnly  calling  the  garnishee,  shall  enter  a  con- 
ditional judgment  against  him,  and  thereupon  a  notice  shall 
issue  against  him,  returnable  to  the  court  having  jurisdic- 
tion, to  show  cause  why  final  judgment  shall  not  be  entered 
against  him  ;  and  if,  upon  due  execution  thereof,  such  gar- 
nishee shall  fail  to  appear  at  the  time  and  place  named  in 
the  notice,  and  discover  on  oath  in  manner  aforesaid,  the 
court  shall  confirm  said  judgment  and  award  execution  for 
the  plaintiffs  whole  judgment  and  costs  ;  and  if,  upon  exam- 
ination of  the  garnishee,  it  shall  appear  to  the  court  that 
there  is  any  of  the  defendant's  estate  in  the  hands  of  any 
person  who  has  not  been  summoned,  the  court  shall,  upon 
•motion  of  the  plaintiff,  grant  a  judicial  attachment,  to  be 
levied  in  the  hands  of  every  such  person  having  any  of  the 
estate  of  the  defendant  in  his  custody  or  possession,  who  shall 
appear  and  answer,  and  shall  be  liable  as  other  garnishees. 

Judgment  against  garnishee. — Where  judgment  is  given  against 
a  garnishee  in  an  action  against  the  debtor,  it  is  proper  to  make  an 
order  applying  the  collections  made  on  such  judgment  to  the  judg- 
ment obtained,  or  to  be  obtained,  against  the  debtor.  Baker  v.  Bel- 
vin,  122  N.  C,  190. 

See.  306.    Garnishee  denying  he  has  any  property  ;  issue  to 
be  made  up.    K.  C,  c.  7,  s.  9.    1703,  c.  389,  s.  2. 

When  any  garnishee  shall  deny  that  he  owes  to,  or  has  in 
his  possession  any  property  of,  the  defendant,  and  the  plain- 
tiff shall  on  oath  suggest  to  the  court  the  contrary  ;  or  when 
any  garnishee  shall  make  such  a  statement  of  facts  that  the 
court  cannot  proceed  to  give  judgment  thereon,  then  the 
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court  shall  order  an  issue  to  be  made  up,  which  shall  be 
tried  by  a  jury,  and  on  their  verdict  judgment  shall  be  ren- 
dered :  Provided,  that  in  a  court  of  a  justice  of  the  peace,  he 
may  try  such  issue,  unless  a  jury  be  demanded,  and  then 
proceedings  are  to  be  conducted,  in  all  respects,  as  in  jury 
trials  before  courts  of  justices  of  the  peace. 

Reply  unnecessary. — It  is  unnecessary  for  the  plaintiff  to  reply  to 
the  answer  of  the  garnishee,  under  oath,  where  the  garnishee  admits 
the  possession  of  the  property  received  from  the  defendant,  but  sets 
up  title  in  himself.     Cowles  v.  Oaks,  14  N.  C,  96. 

Issue  unnecessary. — The  judgment  against  a  non-resident  debtor 
being  exhausted  by  a  sale  of  the  property  attached,  a  non-resident 
defendant  in  attachment  proceedings,  who  denies  ownership  of  the 
attached  property,  cannot  be  injured  by  the  judgment,  and  hence  is 
not  entitled  to  have  an  issue  submitted  as  to  the  title  to  the  property. 
Foushee  v.  Owen,  122  N.  C,  360. 

Sec.  367.  Articles  confessed  by  garnishee,  to  be  valued  by 
jury  and  judgment  for  their  value;  in  what  cases  garnishee 
excused.    JR.  C,  c.  7,s.  11.    1793,  c.  389,8.  2.   1794,  c.  424, 

8.  1. 

When  a  garnishee  shall,  on  oath,  confess  that  he  has  in 
his  hands  any  property  of  the  defendant  of  a  specific  nature, 
or  is  indebted  to  such  defendant,  by  auy  security  or  assump- 
tion, for  the  delivery  of  any  specific  article,  except  as  here- 
inafter excepted,  then  the  court  shall  immediately  order  a 
jury  to  be  jmpaneled  and  sworn  to  inquire  of  the  value  of 
such  specific  property,  and  the  verdict  of  the  jury  shall  sub-' 
ject  such  garnishee  to  the  payment  of  the  valuation,  or  so 
much  thereof  as  shall  be  sufficient  to  satisfy  the  debts  or 
damages,  and  costs  to  the  plaintiff:  Provided,  that  in  a  court 
of  a  justice  of  the  peace  he  may  try  such  issue,  unless  a  jury 
be  demanded,  and  then  proceedings  are  to  be  conducted  in 
all  respects  as  in  jury  trials  before  courts  of  justices  of  the 
peace :  Provided,  further,  that  if  such  garnishee  shall  also 
state  in  his  answer  that  said  specific  property  was  left  or 
deposited  in  his  possession  by  the  defendant  as  a  bailment, 
or  that  he  hath  tendered  said  specific  articles  agreeable  to 
contract,  and  that  they  were  refused  by  the  defendant,  and 
that  he  then  was,  and  always  had  been,  ready  to  deliver  the 
same  ;  or  that  he  had  such  specific  articles  at  the  time  and 

424 


CONFESSION   OF  GARNISHEE.  §367 

place  specified  in  such  covenant  or  agreement,  ready  to  be 
delivered,  and  is  still  ready  to  deliver  the  same,  and  such 
statement  shall  be  admitted  by  the  plaintiff,  or  found  by  a 
jury  or  the  court ;  then,  in  any  such  case,  the  garnishee 
shall  be  exonerated  by  the  delivery  of  such  specific  articles 
to  the  sheriff,  who  shall  proceed  as  if  attachment  had  been 
originally  levied  on  the  property. 

Garnishee  transiently  in  this  state. — As  a  general  rule,  the  courts 
of  a  state  cannot  by  service  of  a  process  upon  an  inhabitant  of  an- 
other state,  transiently  within  their  jurisdiction,  charge  such  person 
as  garnishee;  but  if  when  so  served  the  garnishee  have  In  his  posses- 
sion, within  the  state,  money  or  property  of  the  defendant,  or  has 
contracted  to  pay  money  or  deliver  property  within  such  jurisdic- 
tion, he  may  be  charged.    Balk  v.  Harris,  124  N.  C,  467. 

Sec.  368.    Judgment  conditional  against  garnishee,  when. 
M.  C,  c.  7,  s.  12.    1794,  c.  424,  s.  2. 

When  any  garnishee  shall  declare  in  his  answer  that  the 
money  or  specific  article  due  by  him  will  become  payable  or 
deliverable  at  a  future  day,  and  the  same  shall  be  admitted 
by  the  plaintiff  or  found  by  a  jury  or  the  court,  in  such  case 
conditional  judgment  shall  be  entered  against  the  garnishee, 
and  the  plaintiff  may  obtain  judgment  against  the  defend- 
ant for  his  demand,  but  shall  not  take  final  judgment  against 
the  garnishee  without  notice  to  show  cause. 

See.  369.    Certificate  of  defendant's  interest  to  be  furnished. 
C.  C.  P.,  s.  290. 

Whenever  the  sheriff  or  other  lawful  officer,  with  a  war- 
rant of  attachment  or  execution,  shall  apply  to  any  officer 
mentioned  in  section  three  hundred  and  sixty-three,  or  to  any 
debtor  or  individual,  for  the  purpose  of  attaching  or  levying 
on  the  property  of  the  defendant  in  such  warrant,  such  offi- 
cer, debtor  or  individual  shall  furnish  him  with  a  certificate 
under  his  hand,  designating  the  number  of  rights  or  shares 
of  the  defendant  in  such  association  or  corporation  with  any 
dividend  or  any  encumbrance  thereon,  or  the  amount  and 
description  of  the  property  held  by  such  association,  corpor- 
ation or  individual  for  the  benefit  of,  or  debt  owing  to,  the 
defendant.     If  such  officer,  debtor  or  individual  refuse  to  do 
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so,  he  may  be  required  by  the  court  or  judge  to  attend  before 
him  and  be  examined,  on  oath,  concerning  the  same,  and 
obedience  to  such  order  may  be  enforced  by  attachment. 

Sec.  370.    Judgment,  haw  satisfied.    C.  C.  .P.,  8.  209. 

In  case  judgment  be  entered  for  the  plaintiff  in  such  action, 
the  sheriff  shall  satisfy  the  same  out  of  the  property  attached 
by  him  if  it  shall  be  sufficient  for  that  purpose — 

(1)  By  paying  over  to  such  plaintiff  the  proceeds  of  all 
property  sold  by  him,  and  of  all  debts  or  credits  collected 
by  him,  or  so  much  as  shall  be  necessary  to  satisfy  such 
judgment ; 

(2)  If  any  balance  remain  due,  and  an  execution  shall 
have  been  issued  on  such  judgment,  he  shall  proceed  to  sell 
under  such  execution  so  much  of  the  attached  property,  real 
or  personal,  except  as  provided  in  subdivision  four  of  this 
section,  as  may  be  necessary  to  satisfy  the  balance,  if  enough 
for  that  purpose  shall  remain  in  his  hands ;  and  in  case  of 
the  sale  of  any  rights  or  shares  in  the  stock  of  a  corporation 
or  association,  the  sheriff  shall  execute  to  the  purchaser  a 
certificate  of  sale  thereof,  and  the  purchaser  shall  thereupon 
have  all  the  rights  and  privileges  in  respect  thereto  which 
were  had  by  such  defendant ; 

(3)  If  any  of  the  attached  property  belonging  to  the  de- 
fendant shall  have  passed  out  of  the  hands  of  the  sheriff  with- 
out having  been  sold  or  converted  into  money,  such  sheriff 
shall  repossess  himself  of  the  same,  and  for  that  purpose 
shall  have  all  the  authority  which  he  had  to  seize  the  same 
under  the  attachment ;  and  any  person  who  shall  wilfully 
conceal  or  withhold  such  property  from  the  sheriff  shall  be 
liable  to  double  damages  at  the  suit  of  the  party  injured  ; 

(4)  Until  the  judgment  against  the  defendant  shall  be  paid, 
the  sheriff  may  proceed  to  collect  the  notes  and  other  evi- 
dences of  debt,  and  the  debts  that  may  have  been  seized  or 
attached,  under  the  warrant  of  attachment,  and  to  prosecute 
any  bond  he  may  have  taken  in  the  course  of  such  proceed- 
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ings  and  apply  the  proceeds  thereof  to  the  payment  of  the 
judgment. 

At  the  expiration  of  six  months  from  the  docketing  of  the 
judgment,  the  court  shall  have  power  upon  the  petition  of 
the  plaintiff,  accompanied  by  an  affidavit  setting  forth  fully 
all  the  proceedings  which  have  been  had  by  the  sheriff  since 
the  service  of  the  attachment,  the  property  attached  and  the 
disposition  thereof,  and  also  the  affidavit  of  the  sheriff  that 
he  has  used  due  diligence  and  endeavored  to  collect  the  evi- 
dences of  debt  in  his  bands  so  attached,  and  that  there  re- 
mains uncollected  of  the  same  any  part  or  portion  thereof; 
to  order  the  sheriff  to  sell  the  same  upon  such  terms  and  in 
such  manner  as  shall  be  deemed  proper.  Notice  of  such 
application  shall  be  given  to  the  defendant  or  to  his  attor- 
ney, if  the  defendant  shall  have  appeared  in  the  action.  In 
case  the  summons  has  not  been  personally  served  on  the  de- 
fendant, the  court  shall  make  such  rule  or  order  as  to  serv- 
ice of  notice,  and  time  of  service,  as  shall  be  deemed  just. 
When  the  judgment  and  all  the  costs  of  the  proceedings  shall 
have  been  paid,  the  sheriff,  upon  reasonable  demand,  shall 
deliver  over  to  the  defendant  the  residue  of  the  attached 
property,  or  the  proceeds  thereof. 

What  the  sheriff  can  sell. — Property  seized  under  an  attachment 
is  only  a  lega.1  deposit  in  the  hands  of  the  sheriff  to  abide  the  event 
of  the  action,  and  when  judgment  is  rendered  and  execution  comes 
to  the  sheriff's  hands  his  power  to  hold  is  merged  into  the  larger 
powers  acquired  by  him  under  the  execution.  Gamble  y.  Rhyne,  80 
N.  C.,  183. 

The  personal  property  exemption  cannot  be  sold  under  process  of 
attachment.  Com'rs  v.  Riley,  75  N.  C,  144;  Gamble  v.  Rhyne,  80 
N.  C.f  183. 

Judgment  set  aside,  when. — When  a  judgment  has  been  obtained 
in  an  attachment  against  a  corporation,  sued  by  a  wrong  name,  upon 
a  fraudulent  .demand,  and  having  no  notice  of  the  action,  such  judg- 
ment should  be  set  aside,  and  the  company  allowed  to  plead,  al- 
though the  same  was  known  by  one  name  as  well  as  another.  Cop- 
per Co.  v.  Martin,  70  N.  C,  300. 

Sec.  371.  When  action  to  recover  notes 9  etc.,  of  defendant 
maybe  prosecuted  by  plaintiff  in  the  action  In  which  the 
attachment  issued.    C.  C.  P.,  s.  210. 

The  actions  herein  authorized  to  be  brought  by  the  sheriff 

may  be  prosecuted  by  the  plaintiff,  or  under  his  direction, 
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upon  the  delivery  by  him  to  the  sheriff  of  an  undertaking 
executed  by  two  sufficient  sureties,  to  the  effect  that  the 
plaintiff  will  indemnify  the  sheriff  from  all  damages,  costs 
and  expenses  on  account  thereof,  not  exceeding  two  hundred 
and  fifty  dollars  in  any  one  action.  Such  sureties  shall,  in 
all  cases  when  required  by  the  sheriff,  justify  by  making  an 
affidavit  that  each  is  a  freeholder  and  worth  double  the 
amount  of  the  penalty  of  the  bond,  over  and  above  all  de- 
mands, liabilities  and  exemptions. 

Formerly  judgment  against  garnishee  in  independent  action,  other- 
wise now. — A  warrant  of  attachment  served  upon  a  debtor  of  the  de- 
fendant is  merely  a  security  for  the  plaintiff's  recovery.  It  does  not 
subject  the  garnishee  to  have  judgment  taken  against  him  in  the 
pending  cause,  but  only  to  a  separate  action  for  its  recovery.  Car- 
mer  v.  Evans,  80  N.  C,  65. 

But  now  by  Sees.  364,  366,  brought  forward  from  R  C.  since  Car- 
mer  v.  Evans,  a  separate  action  against  garnishee  is  not  necessary 
but  may  be  had  in  pending  action.  Baker  v.  Belvin,  122  N.  C,  190. 
See  Sees.  364,  366,  ante. 

Sec*  372,    Bond  of  plaintiff,  how  disposed  of  on  judgment 
for  defendant.     C.  C.  P.,  s.  211. 

If  the  foreign  corporation  or  the  absent,  absconding  or  con- 
cealed defendant  recover  judgment  against  the  plaintiff  in 
such  action,  any  bond  taken  upon  the  issuing  of  the  warrant 
of  attachment,  and  any  bond  taken  by  the  sheriff,  except 
such  as  are  mentioned  in  the  preceding  section,  all  the  pro- 
ceeds of  sales  and  moneys  collected  by  him,  and  all  the 
property  attached  remaining  in  his  hands,  shall  be  delivered 
by  him  to  the  defendant  or  to  his  agent,  on  request,  and  the 
warrant  shall  be  discharged  and  the  property  released. 

Sec.  373.  Attachment  discharged,  and  property  or  its  pro- 
ceeds returned  to  the  defendant  on  his  appearance  in  actimu 
C.  C.  P.,  s.  212.    1870'719  c.  106. 

Whenever  the  defendant  shall  have  appeared  in  such  action 

he  may  apply  to  the  court  in  which  such  action  is  pending, 

or  to  the  judge  thereof,  for  an  order  to  discharge  the  same ; 

and  if  the  same  be  granted,  all   the  proceeds  of  sale  and 

moneys  collected  in  such  action,  and  all  the  property  attached 

remaining  in  the  hands  of  any  officer  of  the  court,  under 

any  process  or  order  in  such  action,  shall  be  delivered  or 
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paid  to  the  defendant  or  to  his  agent,  and  released  from  the 
attachment.  And  where  there  is  more  than  one  defendant 
and  several  property  of  either  of  the  defendants  has  been 
seized  by  virtue  of  the  order  of  attachment,  the  defendant 
whose  several  property  has  been  seized,  may  apply  in  like 
manner  for  relief. 

Motion  to  vacate,  when  made. — A  motion  to  dissolve  an  order  of 
attachment  may  be  made  before  the  return  term  of  the  summons. 
Palmer  v.  Bosher,  71  N.  C.,  291;  Wilson  v.  Manufacturing  Co.,  88  N. 
C,  5;  Penniman  v.  Daniel,  90  N.  C,  154. 

Vacated  by  clerk. — The  clerk  has  jurisdiction  to  vacate  an  attach- 
ment, notwithstanding  the  act  of  1870-71,  making  the  process  re- 
turnable to  term  of  court.  Palmer  v.  Bosher,  71  N.  C,  291;  Penni- 
man v.  Daniel,  90  N.  C,  154. 

When  vacated. — An  attachment  for  other  provisional  remedy  will 
be  vacated  without  any  undertaking  by  the  defendant,  if  on  its  *aoe, 
it  appears  to  have  been  issued  irregularly,  or  for  a  cause  insufficient 
in  law,  or  false  in  fact.     Bear  v.  Cohen,  65  N.  C,  511. 

Where  a  defendant  moves  to  vacate  an  attachment  without  having 
served  a  copy  of  his  affidavit,  and  the  plaintiff  appears  by  attorney 
and  does  not  ask  to  file  counter-affidavits,  the  motion  may  yet 
be  granted.     Palmer  v.  Bosher,  72  N.  C,  371. 

When  not  vacated. — An  attachment  will  not  be  dissolved,  if  it  ap- 
pear reasonably  necessary  to  hold  the  property  to  protect  the  plain- 
tiff's rights  till  the  trial.     Bruff  v.  Sterns,  81  N.  C,  183. 

Refusal  to  vacate. — Where  a  motion  to  dismiss  an  ancillary  rem- 
edy, as  an  attachment,  is  improperly  refused,  it  will  not  affect  the 
validity  of  a  trial  and  judgment  on  the  merits.  Luttrell  v.  Martin, 
112  N.  C,  594. 

A  warrant  of  attachment  cannot  be  discharged  upon  the  special 
appearance  of  the  defendant  when  the  grounds  for  his  motion  in- 
volves the  findings  of  fact  and  such  as  he  has  no  interest  in.  Fou- 
shee  v.  Owen,  122  N.  C,  360. 

Property  transferred  after  levy. — Notwithstanding  the  dissolution 
of  an  attachment,  the  plaintiff,  who  claims  that  the  property  has  been 
transferred  to  him  by  the  defendant  after  the  levy  of  the  warrant, 
is  entitled  to  have  submitted  to  the  jury  an  issue  as  to  the  ownership 
of  the  property.    Jackson  v.  Burnett,  119  N.  C,  195. 

Restitution  of  property. — This  Section,  providing  for  the  restitu- 
tion of  property  upon  an  order  dissolving  the  attachment,  does  not 
apply  to  cases  where  there  has  been  a  sale  or  transfer  of  the  prop- 
erty by  the  defendant  to  the  plaintiff  after  the  levy  of  the  attach- 
ment.    Jackson  v.  Burnett,  119  N.  C,  195. 

Counterclaim. — A  counterclaim  will  not  lie  for  wrongful  suing  out 
attachment  in  the  same  action.  After  the  action  is  terminated  an 
action  will  lie.  Kramer  v.  Light  Co.,  95  N.  C,  277 ;  Phipps  v.  Wilson, 
125  N.  C,  106. 

When  court  should  find  the  facts. — It  is  not  necessary  that  the 
court  below  should  set  forth  in  its  judgment  upon  a  motion  to  vacate 
a  warrant  of  attachment,  the  findings  of  fact  upon  which  the  judg- 
ment is  based,  unless  it  is  claimed  that  the  court  erred  in  apply- 
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ing  the  law  to  the  facts  as  found.  In  such  case,  it  Is  the  duty  of 
the  court  to  set  out  the  findings  of  fact  Milhiser  v.  Balsley,  106 
N.  C.,  433. 

Release  of  lien  by  act  of  the  plaintiff. — A  plaintiff,  in  an  attach- 
ment levied  on  the  property  of  the  debtor,  accepting  a  deed  of  trust 
from  such  debtor  to  all  his  creditors,  and  signing  an  agreement  pro- 
viding for  the  payment  of  the  debts  of  the  debtor  pro  rata,  releases 
the  lien  acquired  by  the  levy  of  the  attachment,  and  must  take  his 
part  with  the  creditors  secured  in  the  deed.  Rahily  v.  Stringfellow, 
72  N.  C,  328. 

Defect  in  affidavit  cured. — Where  the  affidavit  was  insufficient,  and 
the  defendant  moved  to  vacate  on  affidavits,  and  the  plaintiff  then 
filed  counter-affidavits,  which  supplied  the  facts  omitted  in  the  for- 
mer one,  the  counter-affidavits  cured  the  defects  of  the  original,  but 
could  not  have  been  filed  if  the  defendant  had  not  moved  on  affida- 
vits.   Brown  v.  Hawkins,  65  N.  C,  645. 

What  Judge  can  vacate. — A  judge  has  no  authority  to  vacate  at- 
tachments, except  in  his  own  district  (before  the  law  of  1876-7),  but 
a  judge  holding  a  series  of  courts  in  a  district  by  exchange  becomes 
during  such  courts,  judge  of  the  district  for  all  purposes.  Bear  v. 
Cohen,  65  N.  C„  511;  Myers  v.  Hamilton,  65  N.  C,  567;  Thomas  v. 
Whitehead,  65  N.  C,  637. 

Property  delivered  to  the  defendant. — Upon  vacating  the  warrant, 
the  property  attached  and  money  collected  under  any  process  or  or- 
der in  the  action  shall  be  delivered  to  the  defendant.  Devries  v. 
Summit,  86  N.  C,  126. 

Prior  to  C.  C.  P. — In  an  attachment  for  debt,  objections  to  the 
sufficiency  of  the  affidavit  or  bond  can  only  be  taken  by  a  plea  in 
abatement,  after  an  appearance  by  the  defendant.  Cherry  v.  Nelson, 
52  N.  C,  141. 

Sec  Sec.  377,  post,  and  cases  there  cited. 

Sec.  374.     Undertaking  of  defendant  on  appearance  to  dis- 
cf targe  the  property.    C.  C.  P.,  s.  213. 

Upon  such  application  the  defendant  shall  deliver  to  the 
court  an  undertaking,  executed  by  two  sureties  residing  in 
this  state,  approved  by  such  court,  to  the  effect  that  such 
surety  will,  on  demand,  pay  to  the  plaintiff  the  amount  of 
judgment  that  may  be  recovered  against  the  defendant  in 
the  action,  not  exceeding  the  sum  specified  in  the  under- 
taking, which  shall  be  at  least  double  the  amount  claimed 
by  the  plaintiff  in  his  complaint.  If  it  shall  appear  by  affi- 
davit that  the  property  attached  be  of  less  value  than  the 
amount  claimed  by  the  plaintiff,  the  court  or  judge  may 
order  the  same  to  be  appraised  and  the  amount  of  the  under- 
taking shall  then  be  double  the  amount  so  appraised.  And 
where  there  is  more  than  one  defendant  and  several  prop- 
erty of  either  of  the  defendants  has  been  seized  by  virtue  of 
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the  order  of  attachment,  the  defendant  whose  several  prop- 
erty has  been  seized  may  deliver  to  the  court  an  undertak- 
ing, in  accordance  with  this  section,  to  the  effect  that  he  will, 
on  demand,  pay  to  the  plaintiff  the  amount  of  judgment 
that  may  be  recovered  against  such  defendant.  And  all  of 
this  section  applicable  to  such  an  undertaking  shall  be  ap- 
plied thereto. 

Before  C.  C.  P. — Defendants  in  original  attachments  may  appear 
and  plead  without  giving  bail.     Stephenson  v.  Todd,  63  N.  C,  368. 

Sec.  375.    Property  claimed  by  third  party,  may  interplead* 
It.  €.,  c.  7,  *.  10.    1793,  c.  389,  8.  3. 

When  the  property  attached  shall  be  claimed  by  any  other 

person,  the  claimant  may  interplead,  as  provided  in  section 

three  hundred  and  thirty-one.         /  ^;RKMK  <"*'" 

Who  may  interplead. — An  attachment  having  been  levied,  "third' 
parties  claiming  a  lien  on  the  property  can  intervene  and  make  up 
a  collateral  issue  as  to  the  title.    But  whether  the  attachment  is  reg- 
ular is  matter  between  the  parties  to  the  main  action.    Blair  v.  Pur- 
year,  87  N.  C,  101. 

The  right  of  an  outside  claimant  to  intervene  is  well  settled  by 
precedent.     Sims  v.  Goettle,  82  N.  C,  268. 

A  stranger  to  the  action  has  no  right  to  intervene  and  make  him- 
self a  party  thereto,  though  upon  proof  of  interest  in  the  property 
attached  he  may  be  allowed  to  make  up  a  collateral  issue  of  title. 
Toms  v.  Warson,  66  N.  C,  417. 

Mortgagee  of  attached  property. — One  claiming  to  hold  a  mortgage 
upon  the  attached  property  can  come  in  and  be  made  a  defendant 
and  an  issue  will  be  submitted.    Bear  v.  Cohen,  65  N.  C,  511. 

Burden  of  Proof. — The  burden  of  proof  is  on  the  intervener.  Wal- 
lace v.  Robeson,  100  N.  C,  206. 

Interpleader  cannot  object  to  irregularities. — Parties  who  inter- 
vene in  attachment  proceedings  cannot  be  heard  to  object  to  the 
irregularity  of  the  same,  that  being  a  matter  between  the  parties  to 
the  main  action.  Cook  v.  Mining  Co.,  114  N.  C,  617;  Blair  v.  Pur- 
year,  87  N.  C,  101. 

Where  a  claimant  of  attached  property  Intervenes  in  attachment 
proceedings,  he  cannot  be  allowed  to  deny  that  a  levy  has  been  made, 
for  the  reason  that  it  does  not  concern  him  whether  the  levy  has 
been  made  or  not;  he  is  interested  in  but  one  issue — to- wit,  the  title 
to  the  property.     Bank  v.  Furniture  Company,  120  N.  C,  475. 

Jurisdiction  of  justice  of  peace. — Attachment  proceedings  relating 
to  personal  property  being  only  ancillary  to  the  main  action,  a  jus- 
tice of  peace  may  entertain  and  try  an  interplea  to  determine  the 
title,  although  the  value  of  the  property  exceeds  $50.  Gambling  v. 
Dickey,  118  N.  C,  986. 

issue  as  to  ownership  of  property. — Where  a  defendant  in  an  at- 
tachment denied  the  ownership  of  the  property  attached  and,  on  the 
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trial  of  an  appeal  from  the  refusal  of  a  justice  of  the  peace  to  dis- 
miss the  warrant,  asked  for  submission  of  an  issue  as  to  whether 
he  was  the  owner.  Held,  that  the  submission  of  the  issue  was  prop- 
erly refused  since  the  question  of  ownership  can  only  be  raised  by 
an  intervenor  who  might  claim  the  property  and  have  the  matter 
determined  in  an  issue  collateral  to  the  main  action.  Foushee  v. 
Owen,  122  N.  C,  360. 

Decisions  upon  this  section  (acts  1793,  Rev.  Code,  c.  7,  8.  10)  made 
prior  to  1868. — A  party  claiming  title  to  property  seized  under  an 
attachment  may  interplead  at  any  time  before  final  judgment.  Dod- 
son  v.  Bush,  4  N.  C,  236;  Evans  v.  Transportation  Co.,  50  N.  C,  331. 

The  claim  of  an  interpleader  to  property  attached  must  be  a  legal 
claim:  a  mere  equitable  one  will  not  entitle  him  to  the  property  at- 
tached. No  claim  can  be  interposed  by  a  third  person  to  a  debt  at- 
tached in  the  hands  of  a  garnishee,  as  nothing  but  tangible  property 
comes  within  the  spirit  of  the  law  allowing  an  interpleader.  But 
where  specific  property  is  levied  upon,  as  the  property  of  an  ab- 
sconding debtor,  claimants  have  a  right  to  interpose  for  the  purpose 
of  protecting  their  present  enjoyment  of  it,  and  preventing  any  in- 
jury that  might  attend  any  removal.  Simpson  v.  Harry,  18  N.  C, 
202. 

The  owner  of  property  attched  is  not  obliged  to  interplead,  though 
he  may  do  so  for  the  sake  of  convenience.  A  sale  under  an  execu- 
tion, issuing  on  a  judgment  on  an  attachment,  only  passes  the  right 
of  the  defendant  in  attachment.     Davis  v.  Garrett,  25  N.  C,  459. 

When  an  interplea  is  filed,  the  only  issue  submitted  to  the  jury  is 
as  to  the  title  to  the  property  levied  on.  The  Jury  have  no  right  to 
assess  the  value  of  the  property  or  damages  for  its  detention  or  des- 
truction.    McLean  v.  Douglass.  28  N.  C,  233. 

A  plaintiff  in  a  Junior  attachment  cannot  be  allowed  to  intervene 
In  an  attachment  of  earlier  date  for  the  purpose  of  contesting  the 
validity  of  the  debt  therein  sued  on.     Bank  v.  Spurling,  52  N.  C,  398. 

Sec*  376.     When  the  sheriff  to  return  warrant,  with  his  pro- 
ceedings th-ereon.     C.  C.  P.,  s.  214:. 

The  sheriff  shall  return  the  warrant  of  attachment  and 
the  undertakings  provided  for  in  this  chapter,  with  a  state- 
ment of  his  proceedings  thereon,  at  the  time  and  place  at 
which  it  is  on  its  face  returnable,  and  upon,  or  at  any  time 
after  such  return,  he  may  obtain  from  the  court  to  which  the 
same  was  returnable  a  certified  copy  thereof,  which  shall  be 
held  and  deemed  for  the  purpose  of  giving  him  authority 
the  same  as  the  original,  and  when  the  warrant  shall  have 
been  fully  executed  or  discharged,  the  sheriff  shall  return 
the  same,  with  his  proceedings,  to  said  court. 

Sec.  377*    Motion  to  vacate  or  modify  warrant ,  or  increase 
security. 

The  defendant,  or  a  person  who  has  acquired  a  lien  upon 
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or  interest  in,  his  property  after  it  was  attached,  may  at  any 
time  before  the  actual  application  of  the  attached  property, 
or  the  proceeds  thereof,  to  the  payment  of  a  judgment  recov- 
ered in  the  action,  apply  to  the  court  having  jurisdiction  to 
vacate  or  modify  the  warrant,  or  to  increase  the  security 
given  by  the  plaintiff,  or  for  one  or  more  of  those  forms  of 
relief,  together  or  in  the  alternative,  as  in  cases  of  other  pro- 
visional remedies. 

Motion  granted. — Where  the  allegations  of  the  affidavit  for  attach- 
ment are  disproved,  the  motion  to  vacate  should  be  granted.  Devrles 
v.  Summit,  86  N.  C,  126. 

Motion  denied. — The  court  will  not  surrender  property  in  custodia 
tegix  if  its  detention  appear  reasonably  necessary  to  protect  the  right 
of  the  plaintiff  till  the  trial.    Bruff  v.  Stern,  81  N.  C.,  183. 

Amendment  of  defective  affidavit. — The  court  has  the  power  to 
allow  the  amendment  of  an  affidavit  upon  which  a  warrant  of  attach- 
ment has  issued,  although  the  former  affidavit  was  wholly  insuffi- 
cient.    Brown  v.  Hawkins,  65  N.  C,  645.      See  Sec.  349  (1),  ante. 

Vacated  without  bond  by  defendant. — An  attachment,  or  other  pro- 
visional remedy,  will  be  vacated  without  any  undertaking  by  the 
defendant,  by  the  judge,  if  on  its  face  it  appears  to  have  been  issued 
irregularly,  or  for  a  cause  insufficient  in  law  or  false  in  fact.  Bear 
v.  Cohen,  65  N.  C,  511. 

What  judge  has  jurisdiction  to  vacate. — A  judge  cannot  vacate  an 
order  of  attachment  out  of  his  own  district,  unless  legally  assigned 
to  hold  the  court  of  the  district  where  it  issued.  Myers  v.  Hamilton, 
65  N.  C,  567;  Bear  v.  Cohen,  65  N.  C,  511;  Morris  v.  Whitehead,  65 
N.  C,  637.     See  Sec.  373,  ante,  and  cases  there  cited. 

See.  378.    Exceptions  to  and  justification  of  sureties. 

The  sureties  to  all  undertakings  in  all  proceedings  for 
attachment  may  be  excepted  to  and  justified  as  required  in 
action  for  claim  and  delivery. 

See  Sees.  324-328,  ante. 
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Sec.  379.  Appointment  of  Receivers.  C.C.F.,8.215.  1876-97f 
c.  223.    1879,  c.  63.    1881,  c.  HI,    1885,  c.  94. 

A  judge  of  the  superior  court,  having  authority  to  grant 
restraining  orders  and  injunctions,  as  prescribed  in  title  nine, 
subchapter  three  of  this  chapter  (Sec.  336),  shall  have  the 
like  jurisdiction  in  appointing  receivers,  and  all  motions  to 
show  cause  shall  be  returnable  as  is  provided  for  injunctions. 

A  receiver  may  be  appointed — 

(1)  Before  judgment,  on  the  application  of  either  party, 
when  he  establishes  an  appareut  right  to  property  which  is 
the  subject  of  the  action  and  which  is  in  the  possession  of 
an  adverse  party,  and  the  property  or  its  rents  and  profits 
are  in  danger  of  being  lost  or  materially  injured  or  impaired, 
except  in  cases  where  judgment  upon  failure  to  answer  may 
be  had  on  application  to  the  court ; 

(2)  After  judgment,  to  carry  the  judgment  into  effect ; 

(3)  After  judgment,  to  dispose  of  the  property  according 
to  the  judgment,  or  to  preserve  it  during  the  pendency  of  an 
appeal,  or  when  an  execution  has  been  returned  unsatisfied, 
and  the  judgment  debtor  refuses  to  apply  his  property  in 
satisfaction  of  the  judgment ; 

(4)  In  cases  provided  in  said  chapter  and  by  special  stat- 
utes, when  a  corporation  has  been  dissolved,  or  is  insolvent, 
or  in  imminent  danger  of  insolvency,  or  has  forfeited  its  cor- 
porate rights,  and  in  like  cases  of  the  property  within  this 
state  of  foreign  corporations. '  Receivers  of  the  property 
within  this  state  of  foreign  or  other  corporations  shall  be 
allowed  such  commissions  as  may  be  fixed  by  the  judge 
appointing  them,  not  exceeding  five  per  cent,  on  the  amount 
received  and  disbursed  by  them. 

Amendment  (188o,  ch.  9J£). 

In  all  cases  where  there  is  an  application  for  the  appoint- 
ment of  a  receiver,  upon  the  ground  that  the  property  or  its 
rents  and  profits  are  in  danger  of  being  lost  or  materially 
injured  or  impaired,  or  that  a  corporation  defendant  is  insol- 
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vent  or  in  immediate  danger  of  insolvency,  and  the  subject 
of  the  action  is  the  recovery  of  a  money  demand,  the  judge 
before  whom  such  application  is  made  or  pending  shall  have 
the  discretionary  power  to  refuse  the  appointment  of  a  re- 
ceiver if  the  party  against  whom  such  relief  is  asked,  whether 
a  person,  partnership  or  corporation,  shall  tender  to  the  court 
an  undertaking  payable  to  the  adverse  party  in  an  amount 
double  the  sum  demanded  by  the  plaintiff,  with  at  least  two 
sufficient  sureties  and  duly  justified  according  to  law,  con- 
ditional for  the  payment  of  such  amount  as  may  be  recov- 
ered in  such  action,  and  summary  judgment  may  be  taken 
upon  said  undertaking  as  in  the  case  of  official  bonds  under 
sections  one  thousand  eight  hundred  and  eighty-nine  and 
one  thousand  eight  hundred  and  ninety  of  The  Code  :  Pro- 
vided, that  in  the  progress  of  the  action  the  court  shall  have 
power,  in  its  discretion,  to  require  additional  sureties  on  such 
undertaking. 

Powers  of  courts,  as  to  appointment  of  receivers,  enlarged. — In 
certain  respects,  particularly  with  regard  to  the  remedies  by  injunc- 
tion and  appointment  of  receivers,  the  powers  of  the  courts  have 
been  enlarged  by  the  provisions  of  The  Code.  Lumber  Co.  v.  Wal- 
lace, 93  N.  C.,  22. 

Appointment  discretionary. — The  appointment  of  a  receiver  is  not 
a  matter  of  positive  right,  but  rests  in  the  sound  legal  discretion  of 
the  judge, who  will  take  into  consideration  the  nature  of  the  property 
and  the  effect  of  granting  or  refusing  such  an  application  upon  the 
material  interests  of  the  respective  parties  to  the  controversy. 
Whitehead  v.  Hale,  118  N.  C.,  602. 

By  whom  appointed. — The  clerk  of  the  superior  court  has  no  power 
to  appoint  a  receiver.     Parks  v.  Sprinkle,  64  N.  C,  637. 

Under  the  act  of  1877,  modified  by  the  act  of  1879,  motions  for  the 
appointment  of  a  receiver  may  be  made  before  the  resident  judge  of 
the  district,  or  one  assigned  to  the  district,  or  one  holding  the  courts 
thereof  by  exchange,  at  the  option  of  the  mover.  Corbin  v.  Berry, 
83  N.  C,  27. 

Ordinarily,  a  motion  for  the  appointment  of  a  receiver  must  be 
made  before  the  resident  judge  of  a  district  or  one  assigned  to  the 
district  or  holding  the  courts  thereof  by  exchange,  at  the  option  of 
the  mover;  but  it  may  be  made  before  any  other  judge,  in  which 
case  the  order,  if  granted  must  be  made  returnable  before  one  of 
such  judges.    Worth,  Treasurer,  v.  Bank,  121  N.  C,  343. 

As  to  banks  upon  motion  of  state  treasurer. — Under  chapter  155, 
Acts  of  1891,  as  amended  by  chapter  478,  acts  of  1893,  requiring  the 
state  treasurer  to  appoint  some  one  to  examine  and  report  on  the 
condition  the  state  banks  and  if  it  appears  from  such  report  that  a 
bank  is  insolvent  or  in  imminent  danger  of  insolvency,  to  institute 
proceedings  in  the  superior  court  of  Wake  county  for  winding  up  its 
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affairs,  and  for  the  appointment  of  a  receiver  such  receiver  may  be 
appointed  by  the  resident  judge  or  the  judge  holding  the  courts,  by 
assignment  or  exchange,  of  the  judicial  district  in  which  Wake 
county  is  situated.     Worth,  Treasurer,  v.  Bank,  121  N.  C,  343. 

Prior  application. — The  prior  jurisdiction  acquired  by  the  pen- 
dency of  a  former  action  in  which  an  Injunction  and  receivership  is 
sought  will  exclude  the  interference  of  the  court  in  another  suit  of 
which  the  principal  object  is  the  same  provisional  remedies.  Young 
v.  Rollins,  85  N.  C,  485. 

Where  permanent  receivers  were  appointed  in  separate  proceed- 
ings by  different  courts  having  equal  authority  to  appoint,  the  test  of 
prior  jurisdiction  is  not  the  first  issuing  of  the  summons,  nor  the 
first  preparation  and  verification  of  the  papers,  nor  which  receiver 
first  took  possession,  but  which  court  was  first  "seized  of  jurisdic- 
tion," by  making  an  order  upon  legal  proceedings  exhibited  before  it, 
as  by  the  appointment  of  a  temporary  receiver.  Worth,  Treasurer, 
v.  Bank,  121  N.  C,  343. 

Where  proper  proceedings  for  the  appointment  of  a  receiver  are 
begun  in  two  different  courts  and  a  different  receiver  is  appointed 
in  each  case,  this  court,  in  determining  the  priority  of  the  appoint- 
ment, as  between  the  receivers,  will  take  notice  of  fractions  of  day. 
Worth,  Treasurer,  v.  Bank,  121  N.  C,  343. 

Authority  of  receiver. — A  receiver  appointed  in  one  case,  cannot, 
by  virtue  of  such  appointment,  do  any  act  affecting  another  contro- 
versy between  the  parties.     Righton  v.  Pruden,  73  N.  C,  61. 

Where  an  order  appointing  a  receiver  of  the  estate  of  an  infant 
authorizes  him  to  "collect  all  moneys  due  them,  to  secure,  loan, 
invest,  and  apply  the  same  for  the  benefit  and  advantage  of  said  in- 
fants under  the  direction  of,  and  subject  to,  such  rules  and  orders  in 
every  respect  as  this  court  may,  from  time  to  time,  make  in  regard 
thereto,"  the  receiver  may  collect  money  due  the  infant,  and  invest 
it,  without  additional  order  of  the  court.  Alston  v.  Massenburg,  125 
N.  C,  582. 

A  party  to  the  action  should  not  be  appointed*— The  office  of  re- 
ceiver should  not  be  conferred  on  a  party'  to  the  cause.  Young  v. 
Rollins,  85  N.  C,  485. 

Possession  of  receiver. — The  exclusive  possession  of  the  receiver 
does  not  interfere  with  or  disturb  any  pre-existing  liens  or  priorities, 
but  he  holds  the  property  intact  until  the  relative  rights  of  all  parties 
can  be  determined,  and  prevents  the  sacrifice  of  assets  by  a  multi- 
plicity of  suits  and  executions.  Pelletier  v.  Lumber  Co.,  123  N.  C, 
596. 

A  receiver  appointed  in  an  ejectment  suit,  by  an  order  making  it 
his  duty  to  collect  from  the  defendant  one-third  of  the  crops  grown 
on  the  lands  during  the  litigation,  to  superintend  the  gathering  and 
measuring  of  the  crops,  and  to  sell  the  one-third,  and  to  hold  the 
proceeds  subject  to  the  court's  order,  is  in  constructive  possession 
of  the  land.     Delozier  v.  Bird,  125  N.  C,  493. 

Property  in  hands  of  receiver  not  subject  to  execution. — While 
property  is  in  the  hands  of  a  receiver  It  is  not  subject  to  execution, 
and  no  right  to  it  can  be  acquired  by  a  sale  under  execution.  It 
makes  no  difference  if  the  receiver  declines  to  act.  The  property 
is  still  in  the  custody  of  the  law.  Skinner  v.  Maxwell,  68  N.  C,  400; 
Brown  v.  R.  R.,  83  N.  C,  128. 

Receiver  in  actions  to  recover  real  property. — In  an  action  to  re- 
cover possession  of  land,  a  defendant  may  set  up  an  equitable  de- 
fence, and  all  persons  interested  in  such  equity  should  thereupon  be 
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made  parties,  and  are  entitled  to  have  their  interests  protected  by 
the  appointment  of  a  receiver.  Ten  Broeck  v.  Orchard,  74  N.  C, 
409;  Kerchner  v.  Fairley,  80  N.  C,  24. 

A  receiver  will  be  appointed,  in  an  action  to  recover  realty,  when 
the  plaintiff  sets  up  an  apparently  good  title,  which  is  hot  sufficiently 
denied  by  the  answer,  and  shows  imminent  danger  of  loss  by  the 
defendant's  insolvency.  Deep  River  Co.  v.  Pox,  39  N.  C,  61;  Gause 
v.  Perkins,  56  N.  C,  177;  Nesbitt  v.  Turrentine,  83  N.  C,  535;  Rollins 
v.  Henry,  77  N.  C,  467;  McNair  v.  Pope,  96  N.  C,  502;  Lovett  v.  Slo- 
cumb.  109  N.  C,  110,  and  cases  there  cited. 

After  a  tenant  has  been  wrongfully  evicted  and  a  writ  of  restitu- 
tion ordered,  it  must  be  obeyed  before  the  court  will  entertain  a 
motion  to  appoint  a  receiver  of  the  premises.  Rollins  v.  Henry,  77 
N.  C,  467. 

Where  it  appears  that  the  party  in  possession  of  a  gold  mine,  pend- 
ing litigation  for  it,  is  of  doubtful  ability  to  respond  in  damages,  'a 
receiver  will  be  appointed  to  secure  the  profits.  Parker  v.  Parker, 
82  N.  C,  165. 

In  actions  of  ejectment,  the  requirement  that  the  defendant  shall 
give  bond  before  answering,  does  not  abridge  the  power  of  the  court 
to  appoint  a  receiver  of  the  rents  and  profits.  Kron  v.  Dennis,  90 
N.  C,  327;  Durant  v.  Crow  ell,  97  N.  C,  367. 

Where,  in  an  action  to  recover  land,  the  complaint  alleged  and  the 
answer  admitted  that  the  defendant  was  in  possession  of  the  entire 
tract,  but  in  fact  the  plaintiff  was  in  possession  of  a  portion  of  it, 
and  upon  a  motion  for  a  receiver,  the  defendant  was  allowed  to  re- 
tain possession  of  the  entire  tract  upon  filing  a  bond,  which  was 
done,  it  was  not  error  to  allow  the  order  appointing  the  receiver  to 
be  so  modified  as  to  only  embrace  the  land  actually  occupied  by  the 
defendant     Kron  v.  Smith,  96  N.  C,  386. 

Possession  of  church  in  receiver  by  consent. — Where,  during  the 
pendency  of  an  equitable  proceeding  (not  an  action  of  ejectment) 
to  determine  which  of  two  sets  of  trustees,  representing  different 
church  organizations,  is  entitled  to  control  church  property,  the  pos- 
session has  been  placed  by  agreement  in  a  receiver,  it  is  error  to 
direct  the  assessment  of  damages  in  the  nature  of  mesne  profits  in 
ejectment  in  favor  of  the  prevailing  parties.  Simmons  v.  Allison, 
119  N.  C,  556. 

In  a  contest  over  a  will. — A  receiver  cannot  be  appointed  in  a  pro- 
ceeding to  establish  a  will.     Bryan  v.  Moring,  94  N.  C,  694. 

When,  on  an  issue  of  devlsavit  vel  new,  the  jury  find  a  certain  paper- 
writing  to  be  the  will,  and  persons  are  in  possession  claiming  under 
a  prior  script,  it  is  error  to  appoint  a  receiver  of  rents  and  profits 
when  there  is  no  allegation  of  insolvency  against  the  party  in  pos- 
session.    Ibid. 

For  the  fees  of  an  officer  pending  litigation. — A  receiver  cannot  be 
appointed  to  take  the  fees  of  an  office.  Swepson  v.  Turner,  76  N. 
C.,  115. 

In  action  of  foreclosure. — Where  land  is  sold  by  deed,  and  the 
vendee  immediately  re-conveys  by  mortgage  to  secure  the  purchase- 
money,  enters  into  possession,  makes  improvements,  and  obtains 
an  injunction  to  restrain  sale  under  the  mortgage,  the  vendee  is  en- 
titled to  have  a  receiver  appointed  during  the  litigation.  Howes  v. 
Mauney,  66  N.  C,  218. 

A  receiver  may  be  appointed  in  an  action  to  foreclose  a  mortgage, 
when  it  is  alleged  that  the  security  is  insufficient,  and  the  mortgagor 
in  possession  is  insolvent.    Kerchner  v.  Fairley,  80  N.  C,  24. 

Where  a  mortgagor  obtains  an  Injunction  to  restrain  the  sale  of 
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mortgaged  premises  until  certain  counterclaims  are  passed  upon, 
the  mortgagee  is  entitled  to  have  a  receiver  appointed  to  take 
charge  of  the  property  and  secure  the  rents  and  profits,  where  the 
same  are  in  danger  of  being  lost.    Oldham  v.  Bank,  84  N.  C.(  304. 

A  receiver  appointed  by  the  court  cannot  exercise  the  powers  of 
sale  contained  in  a  mortgage  to  the  corporation  of  which  he  is  the 
receiver;  nor  can  the  court  confer  such  power  upon  him  until  the 
mortgagor  is  properly  before  the  court.  Strauss  v.  Loan  Associa- 
tion, 118  N.  C,  556. 

A  receiver  will  not  be  appointed  in  an  action  to  foreclose  a  mort- 
gage on  a  newspaper  when  the  defendant  denies  owing  anything  on 
the  mortgage  debt,  and  it  is  apparent  that,  owing  to  the  peculiar  na- 
ture of  the  property,  the  appointment  of  a  receiver  would  practically 
destroy  its  value.    Whitehead  v.  Hale,  118  N.  C,  601. 

Insolvency  of  the  mortgagor  is  not  of  itself  a  sufficient  ground  for 
the  appointment  of  a  receiver  to  take  charge  of  mortgaged  chattels. 
Whitehead  v.  Hale,  118  N.  C,  602. 

In  a  foreclosure  procedure  it  may  be  proper  to  appoint  a  receiver 
of  the  rents  and  profits  of  the  land.  Caudle  v.  Moran,  119  N.  C, 
432. 

Executor. — When  an  executor  converts  his  real  and  personal  es- 
tate into  notes  and  money,  so  as  to  lead  to  a  reasonable  apprehen- 
sion that  the  assets  are  not  sufficiently  secure  in  his  hands,  it  be- 
comes the  duty  of  the  court,  pending  an  action  for  an  account  and 
payment  of  the  assets,  to  provide,  by  an  order  in  the  cause,  that  the 
executor  give  bond  for  the  protection  of  the  assets  and  for  the  per- 
formance of  the  final  decree,  and  upon  his  failure  so  to  do,  to  appoint 
a  receiver.  It  is  error  to  appoint  a  receiver  in  the  first  instance. 
Gray  v.  Gaither,  74  N.  C,  237. 

Where  lands  were  devised  to  two  persons,  both  of  whom  were 
appointed  executors,  charged  with  the  payment  of  certain  debts,  and 
one  of  the  executors,  claiming  a  part  of  the  land  under  a  deed  sub- 
sequent in  date  to  the  execution  of  the  will,  had  entered  thereon  and 
was  proceeding  to  operate  it  as  mining  property,  and  it  appearing 
that  there  was  some  danger  of  waste  of  the  property,  and  the  sol- 
vency of  the  vendee-executor  was  doubtful;  it  is  a  proper  case  for 
the  appointment  of  a  receiver.     Stlth  v.  Jones,  101  N.  C,  360. 

Against  married  woman. — In  an  action  to  have  the  contract  of  a 
married  woman  declared  a  charge  upon  her  separate  estate,  equity 
will,  in  proper  cases,  lend  its  aid  by  the  appointment  of  a  receiver, 
or  by  other  interlocutory  orders  necessary  to  protect  the  rights  of 
the  creditors.     Jones  v.  Cralgmiles.  114  N.  C,  614. 

While  the  appointment  of  a  receiver  and  order  of  injunction  may 
be  resorted  to  by  a  judgment  creditor  of  an  insolvent  husband,  who 
survives  his  wife  and  who  is  attempting  to  dispose  of  the  interest 
he  may  have  in  her  estate,  yet  these  proceedings  are  not  applicable 
to  her  administrator,  when  there  is  no  devastavit,  committed  or 
threatened.     Mahoney  v.  Stewart,  123  N.  C.,106. 

Insane  person. — Under  Sections  1584,  1585,  1676  of  The  Code,  and 
Chapter  89,  Acts  of  1889,  the  appointment  of  a  receiver  for  an  insane 
person's  estate  should  be  made  only  on  the  motion  of  the  solicitor, 
after  the  wife  and  one  and  more  adult  children,  if  there  are  such, 
or  some  near  relative  or  friend,  have  been  brought  before  the  judge 
at  chambers  or  in  term.     In  re  Hybart,  119  N.  C,  359. 

Infants  estate. — A  receiver  may  be  appointed  of  an  infant's  es- 
tate, if  not  vested  in  a  trustee.     Skinner  v.  Maxwell.  66  N.  C,  45. 
Whenever  the  property  of  the  parties  is  so  intermingled  that  the 

438 


RECEIVERS.  §  .379 

different  interests  can  only  be  ascertained  and  established  under  the 
direction  of  the  court,  a  receiver  should  be  appointed.  Ibid. 
A  receiver  appointed  to  take  charge  of  a  ward's  estate  when  the 
guardian  is  removed  is  not  vested  with  the  powers  of  a  guardian, 
but  acts  under  the  control  of  the  court  until  another  guardian  is  ap- 
pointed.    Temple  v.  Williams,  91  N.  C,  82. 

Dissolution  of  partnership. — Where  a  court  orders  a  dissolution 
of  a  partnership,  or  where  it  is  dissolved  by  consent  and  a  serious 
disagreement  occurs  between  the  partners  in  settlement,  the  court 
will  appoint  a  receiver.     Richards  v.  Burman,  65  N.  C,  162. 

Where  an  assignment  was  made  by  a  surviving  partner  of  an  in- 
solvent firm,  and  the  assignee  was  empowered  to  continue  the  bus- 
iness for  an  indefinite  term,  a  receiver  might  be  appointed  to  admin- 
ister the  partnership  fund  though  the  deed  was  not  set  aside.  Com- 
mission Co.  v.  Porter,  122  N.  C,  692. 

Assignments. — Where  the  trustee  in  a  deed  of  assignment  for  the 
benefit  of  creditors  was  the  son  of  the  assignor,  and  a  minor,  and 
there  was  no  finding  by  the  court  below  that  he  was  unsuitable  or 
unreliable  because  of  mental  deficiency  or  moral  obliquity,  and  in  a 
proceeding  to  remove  him,  he  offered  to  give  bond  in  double  the 
amount  of  property  in  his  hands,  it  was  error  to  remove  him  and  ap- 
point a  receiver  of  the  property.     Branch  v.  Ward,  114  N.  C,  149. 

Where  the  insolvency  of  a  trustee  in  a  deed  of  assignment  was 
questioned  and  it  was  positively  alleged  by  the  plaintiff,  and  the  de- 
fendants simply  allege  their  belief  that  he  was  not  insolvent;  and 
upon  being  required  to  give  bond,  the  trustee  refused  so  to  do:  Held. 
that  it  is  proper  to  appoint  a  receiver  to  take  charge  of  the  assigned 
estate  pending  the  litigation.  Bank  v.  Bridgers,  114  N.  C,  382; 
Pearce  v.  Ellwell,  116  N.  C,  595. 

Tenants  in  common. — Courts  are  averse  in  ordinary  cases  to  the 
appointment  of  receivers  in  actions  between  tenants  in  common. 
Vaughn  v.  Vincent,  88  N.  C,  116. 

Cutting  timber. — Where  the  plaintiff  sought  to  enjoin  the  defend- 
ant from  cutting  and  carrying  away  timber  from  lands  which  both 
parties  claimed,  and  each  offered  strong  proofs  in  support  of  his 
title;  and  it  appeared  that  the  defendant  had  In  good  faith  expended 
large  sums  of  money  in  establishing  and  prosecuting  its  business 
and  great  loss  might  result  from  arresting  it:  Held,  that  the  court 
should  have  required  a  bond  from  the  defendant  to  indemnify  the 
plaintiff  for  the  value  of  the  timber,  and  if  need  be  appoint  a  re- 
ceiver, before  resorting  to  an  injunction.  Lewis  v.  Lumber  Co.,  99 
N.  C,  11 :  Ousby  v.  Neal,  Id.,  146.  The  acceptance  of  bond  is  discre- 
tionary in  the  court.     McKay  v.  Chapen,  120  N.  C,  159. 

Disputed  fund. — The  right  to  take  under  the  control  of  the  court 
a  disputed  fund,  liable  to  waste  if  suffered  to  remain  in  the  hands 
of  the  defendant,  extends  also  to  a  plaintiff  who  takes  it  from  the 
defendant,  and  whose  possession  threatens  a  similar  injury  to  the 
latter.  Horton  v.  White,  84  N.  C,  297;  McNair  v.  Pope,  95  N.  C, 
502,  and  cases  cited. 

Fraudulent  purchase  of  goods. — When  a  receiver  is  asked  because 
of  fraud  practiced  on  plaintiff  in  purchase  of  goods,  it  must  be  al- 
leged and  shown  that  these  are  the  identical  goods  so  purchased. 
Wotz  v.  Gray,  116  N.  C,  48. 

A  receiver  will  be  appointed,  when. — Where  the  trustee  of  the 
sinking  fund  to  pay  the  debts  of  a  corporation  loaned  a  portion  of 
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the  money  belonging  thereto  without  authority  to  a  bankrupt  firm  of 
which  he  was  senior  member,  and  which  soon  thereafter  became 
insolvent,  these  facts  constitute  sufficient  grounds  for  the  removal 
of  the  trustee  and  the  appointment  of  a  receiver  pending  an  investi- 
gation of  his  acts  and  doings.     Railroad  v.  Wilson,  81  N.  C,  223. 

Where  an  administrator  sold  land  to  make  assets,  and  it  was 
bought  by  his  sister,  either  for  his  and  their  joint  benefit,  and  judg- 
ment was  rendered  against  her  and  the  sureties  on  the  bond  for  the 
purchase-money,  the  administrator,  who  is  insolvent,  remaining  in 
possession  of  the  land;  the  sureties  are  entitled  to  an  order  restrain- 
ing the  administrator  from  collecting  the  purchase-money  and  the 
appointment  of  a  receiver  to  resell  the  land.  Stenhouse  v.  Davis, 
82  N.  C,  432;  also  as  to  executor.     Godwin  v.  Watford,  107  N.  C,  168. 

In  an  action  under  the  landlord  and  tenant  act,  carried  by  appeal 
to  the  superior  court,  the  court  has  power  to  appoint  a  receiver  to 
collect  the  rents,  etc.,  upon  an  affidavit  by  the  plaintiff  (not  contro- 
verted) that  the  defendants  entered  into  possession  as  tenants  of 
plaintiff,  have  held  over  after  expiration  of  their  term,  are  insolvent, 
and  that  the  plaintiff  has  no  security  for  rents.  Nesbit  v.  Turren- 
tine,  83  N.  C,  535. 

Where  the  plaintiff  establishes  a  prima  facie  right  to  property, 
which  is  not  rebutted  by  the  defendant,  he  is  entitled  to  a  receiver, 
if  he  shows  that  there  is  danger  of  loss  of  the  rents  and  profits.  Du- 
rant  v.  Crowell,  97  N.  C,  367. 

Where  there  is  reason  to  apprehend  that  the  subject  of  the  con- 
troversy will  be  destroyed,  or  removed,  or  otherwise  disposed  of  by 
the  defendants,  pending  the  action,  so  that  the  plaintiff  may  lose 
the  fruit  of  his  recovery,  the  court  will  take  control  of  it  by  the  ap- 
pointment of  a  receiver,  or  by  the  grant  of  an  injunction,  or  by  both, 
if  necessary,  until  the  action  shall  be  tried  on  its  merits.  Ellett  v. 
Newman,  92  N.  C,  519. 

When  it  is  clear  from  the  evidence  and  admissions  of  the  party 
that  it  is  a  case  in  which  a  receiver  should  be  appointed,  and  that  de- 
fendant is  insolvent,  and  all  the  property  must  be  sold  to  pay  the 
debts,  an  order  appointing  receivers,  and  directing  them  to  sell  all 
the  property  of  the  defendant,  is  proper.  Machine  Co.  v.  Lumber 
Co.,  109  N.  C,  576. 

A  complaint,  on  an  application  for  receivers,  alleged  that  defendant 
debtor  and  other  defendants  named,  all  of  whom  were  insolvent,  had 
combined  to  defraud  the  plaintiff  out  of  his  claims  against  the  debt- 
or. None  of  the  defendants  except  the  debtor  denied  these  alle- 
gations. The  court  appointed  a  receiver  for  the  debtor,  but  refused 
as  to  the  other  defendants:  Hrtd,  that  such  refusal  was  error. 
Pearce  v.  Elwell,  116  N.  C,  595;  Bank  v.  Bridgers,  114  N.  C,  381. 

A  receiver  may  be  appointed  in  a  suit  against  a  debtor  and  others 
to  restrain  an  execution  sale,  where  the  debtor  has  confessed  judg- 
ment apparently  with  fraudulent  intent,  and  executions  have  been 
levied  on  the  only  property  of  the  debtor  within  the  State  in  favor 
of  non-resident  creditors  who  seek  to  take  the  property  out  of  the 
State.     Stern  v.  Austern,  120  N.  C,  107. 

A  receiver  will  not  be  appointed,  when. — An  order  appointing  a  re- 
ceiver will  not  be  made  when  the  party  applying  for  the  same  has 
not  established  an  apparent  right  to  the  property  in  litigation,  and 
where  it  is  neither  alleged  nor  shown  that  there  is  danger  of  waste 
or  injury  to  the  property,  or  loss  of  rents  and  profits  by  reason  of 
the  insolvency  of  the  adverse  party  in  possession.  Twitty  v.  Logan, 
80  N.  C,  69;  Bryan  v.  Moring,  94  N.  C,  694;  Rollins  v.  Henry,  77  N. 
C,  467. 
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A  receiver  will  be  refused  unless  there  is  danger  that  the  property 
will  be  lost  or  materially  injured.     Levenson  v.  El  son,  88  N.  C,  182. 

A  receiver  will  not  be  appointed  pendente  lite  upon  a  mere  allega- 
tion that  the  party  has  reason  to  believe  that  the  property  in  dispute 
will  be  wasted  or  destroyed.  The  application  in  such  case,  must 
state  the  grounds  of  apprehension,  and  the  judge  determines  the 
reasonableness  thereof  upon  the  facts  found  by  him.  Hanna  v. 
Hanna,  89  N.  C,  68. 

Where  the  application  for  a  receiver  is  based  upon  the  alleged 
fraudulent  character  of  a  conveyance,  the  question  of  whether  or 
not  the  deed  is  fraudulent,  belongs  to  the  final  hearing  of  the  cause, 
and  the  alleged  fraud  will  only  be  considered  on  such  motion  for  a 
receiver,  as  showing  grounds  for  the  protection  of  the  fund  until 
the  final  hearing.  In  such  case,  a  receiver  will  not  be  appointed, 
unless  it  is  manifest  that  the  fund  is  mismanaged  and  in  danger  of 
being  lost,  or  where  the  insolvency  of  an  unfit  trustee  is  present  or 
Imminent     Rheinstein  v.  Bixby,  92  N.  C,  307. 

It  is  the  duty  of  the  court,  in  passing  upon  a  motion  for  an  injunc- 
tion or  the  appointment  of  a  receiver,  to  consider  the  consequences 
of  such  action  upon  both  parties;  and  it  ought  not  to  interpose  un- 
less it  is  manifest  that  the  property  is  being  mismanaged  and  in 
danger  of  being  lost,  or  that  it  is  in  the  possession  of  an  insolvent 
or  unfit  trustee.    Venable  v.  Smith,  98  N.  C,  523. 

After  dissolution  of  a  corporation. — Where  a  corporation  has  dis- 
solved, and  there  is  a  contest  as  to  the  rights  of  different  creditors 
to  the  assets,  there  being  no  officers  of  the  corporation,  a  receiver 
should  be  appointed.     Dobson  v.  Simonton,  78  N.  C,  63. 

An  order  appointing  a  receiver  of  the  extinct  corporation,  where  it 
has  become  extinct  by  a  legislative  enactment  which  transferred 
its  powers  and  property  to  a  new  corporation,  cannot  properly  be 
made,  except  in  a  proceeding  to  which  its  successor  or  substitute 
Is  a  party.     Young  v.  Rollins,  85  N.  C,  485. 

The  organization  of  a  new  corporation  at  once  dissolves  the  old 
one.  The  creditors  of  the  defunct  corporation  are  entitled  to  have 
a  receiver  appointed  to  apply  its  property  to  their  debts.  Marshall 
v.  Railroad,  92  N.  C,  322. 

A  receiver  appointed  under  the  act  (The  Code,  Sec.  670)  to  wind 
up  the  affairs  of  corporations,  can  proceed  to  collect  in  the  assets, 
and  to  prosecute  and  defend  suits,  after  the  corporation  has  ceased 
to  exist  by  the  expiration  of  its  charter.  Asheville  v.  Aston,  92 
N.  C,  578. 

Proceedings  against  corporation. — The  right  which  the  state  has 
to  have  the  charter  of  a  corporation  declared  forfeited  for  non-pay- 
ment of  taxes  on  its  property  does  not  preclude  the  state  from  seek- 
ing the  appointment  of  a  receiver  of  such  corporation  in  order  that 
it  may  get.  what  it  might  not  reach  by  the  bootless  remedy  afforded 
by  a  suit  for  dissolution.  Guilford  v.  Georgia  Company,  112  N.  C.f 
35. 

Where  a  receiver  is  appointed  for  a  corporation  at  the  suit  of  one 
creditor,  it  is  for  the  benefit  of  all  creditors,  and  the  party  procuring 
the  appointment  has  no  right  to  have  the  receiver  discharged 
against  the  protest  of  an  unsatisfied  creditor.  Lenoir  v.  Improve- 
ment Co.,  117  N.  C,  471. 

The  courts  will  not  advise  a  receiver  of  an  insolvent  building  and 
loan  association  as  to  the  mode  of  distributing  its  assets  until  they 
are  in  court.  Strauss  v.  Building  and  Loan  Association,  117  N. 
C,  309. 

Orders  for  the  distribution  of  a  fund  among  creditors  should  not 
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be  made  until  the  fund  is  in  the  court.  Such  orders  may  be  made 
at  any  time  as  to  the  funds  then  in  court.  Strauss  v.  Loan  Associa- 
tion, 118  N.  C,  556. 

The  receiver  of  an  insolvent  building  and  loan  association  should 
pay  out  no  money,  except  for  necessary  expenses  in  making  collec- 
tions, without  the  order  of  the  court.  Thompson  v.  Loan  Associa- 
tion, 120  N.  C,  420. 

Supplementary  proceedings. — In  supplementary  proceedings,  if 
the  judgment  debtor  dies  before  the  appointment  of  a  receiver  Is 
filed  in  the  office  of  the  clerk  of  the  superior  court,  the  property  and 
effects  of  such  judgment  debtor  do  not  vest  in  the  receiver,  nor  has 
the  judgment  creditor  any  lien  as  against  the  administrator.  Ran- 
kin v.  Minor,  72  N.  C.  424. 

The  appointment  of  a  receiver  in  supplemental  proceedings  does 
not  rest  solely  in  the  discretion  of  the  judge,  and  his  action  in  ap- 
pointing or  refusing  to  appoint  is  subject  to  review  by  the  supreme 
court.  It  is  not  necessary,  in  order  to  warrant  the  appointment  of 
a  receiver  in  such  proceedings,  that  it  should  appear  with  perfect 
certainty  that  the  debtor  has  property  which  ought  to  be  applied  to 
the  payment  of  the  judgment.  It  is  sufficient  if  there  is  reasonable 
ground  to  believe  that  he  has  such  property.  Coates  v.  Wilkes,  92 
N.  C,  376;  Rodman  v.  Harvey,  102  N.  C.,  1. 

The  receiver  can  bring  action  to  recover  debt  due  judgment  debt. 
Rice  v.  Jones,  103  N.  C,  231,  and  cases  cited;  but  where  money  has 
been  paid  into  court  the  remedy  is  by  motion  in  the  cause.  Wilson 
v.  Chichester,  107  N.  C,  386. 

In  regard  to  the  appointment  by  the  court  of  receivers  of  the  prop- 
erty of  the  judgment  debtor  in  cases  of  supplementary  proceedings, 
see  Sees.  494,  497,  pout. 

Affidavits. — Where  the  defendant  in  an  application  for  a  provi- 
sional remedy  meets  the  plaintiff's  allegations  by  counter-affidavits, 
the  plaintiffs  can  support  their  original  affidavits  by  others  to  same 
effect  and  in  reply  to  those  offered  by  the  defendant.  Young  v.  Rol- 
lins. 85  N.  C,  485. 

Allowing  or  refusing  additional  affidavits  after  argument  begun, 
on  such  an  application,  is  a  matter  of  discretion  in  the  presiding 
judge,  and  not  reviewable.     Levenson  v.  Elson,  88  N.  C,  182. 

On  question  of  insolvency. — The  value  of  the  property  in  contro- 
versy cannot  be  considered  in  passing  on  the  question  of  the  sol- 
vency of  the  defendant.     Durant  v.  Crowell,  97  N.  C,  367. 

On  question  of  fraud. — In  disposing  of  the  motion  for  a  receiver, 
the  court  properly  declined  to  pass  on  questions  of  fraud  raised  by 
the  pleadings.     Machine  Co.  v.  Lumber  Co.,  109  N.  C,  576. 

Acceptance  of  bond  in  lieu  of  appointment  of  receiver. — Where 
there  is  danger  of  loss  of  rents  and  profits,  instead  of  appointing  a 
receiver,  the  court  may  allow  the  defendant  to  execute  a  bond  to  se- 
cure the  rents  End  promts,  und  su^h  damages  as  may  be  adjudged 
the  plaintiff.     Durant  v.  Crowell/ 97  N.  C,  367. 

It  is  error  to  order  the  receiver  to  take  possession  and  control  of 
the  mines,  and  machinery  for  operating  the  same,  without  giving  the 
defendrnt  rn  opportunity  to  file  a  bond  to  secure  the  payment  over 
to  the  receiver,  of  any  proceeds  therefrom,  as  the  court  might  sub- 
sequently direct.     Stith  v.  Jones,  101  N.  C,  360. 

»v?r  amendment  to  this  section  (ch.  94,  act  1885),  supra. 

Cierks  superior  court  as  receivers. — Prior  to  the  enactment  of 
Sec.  72  of  The  Code  (November,  1883),  clerks  of  the  superior  courts 
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were  not  liable  upon  their  official  bonds  for  moneys  received  by 
them  in  the  capacity  of  receivers  of  funds  belonging  to  infants;  but 
now,  by  virtue  of  that  section,  such  bonds  are  responsible  for  all 
moneys  and  effects  which  may  come  to  their  hands  by  color  of  their 
office,  or  under  any  decree  or  order  of  a  judge,  though  such  order 
or  decree  may  have  been  irregular,  or  even  void  for  want  of  jurisdic- 
tion.    Syme  v.  Bunting,  91  N.  C,  48;  Presson  v.  Boone,  108  N.  C,  78. 

When  the  clerk  of  the  superior  court  is  appointed  receiver  of  a 
minor's  estate  under  Section  1585  of  The  Code,  he  takes  and  holds 
the  funds  by  virtue  of  his  office  of  clerk,  and  his  sureties  upon  his 
official  bond  as  such  officer  are  liable  for  any  failure  of  duty  on  his 
part  in  that  respect,  and  it  is  not  necessary  to  obtain  leave  of  the 
court  before  commencing  an  action  for  such  failure.  Boothe  v.  Up- 
church,  110  N.  C„  62:  Waters  v.  Melson,  112  N.  C,  89. 

Where,  in  an  order  of  court  appointing  "J.  A.  M.,  Clerk  of  the  Su- 
perior Court,"  receiver  of  Infant's  estate,  the  word  "as"  was  omitted 
before  the  words  "Clerk  of  the  Superior  Court":  Held,  that  the  in- 
tention of  the  court  to  appoint  M.  as  receiver  in  his  official  capacity 
was  sufficiently  indicated.  Waters  v.  Melson,  112  N.  C,  89.  See  Sec. 
383  and  cases  cited. 

Order  not  void. — An  order  appointing  a  receiver  is  not  void  by  rea- 
son of  an  omission  of  the  court  to  require  adequate  security.  Nes- 
bitt  v.  Turrentine,  83  N.  C,  535. 

Duration. — A  receivership  continues  as  long  as  the  court  may 
deem  it  necessary.     Young  v.  Rollins,  90  N.  C,  125. 

Action  by  receiver. — A  receiver  of  an  Insolvent  corporation,  ap- 
pointed by  the  circuit  court  of  the  United  States,  cannot  bring  an 
action  in  the  courts  of  this  state,  in  his  own  name,  to  recover  the 
property  of  such  corporation.  Such  action  must  be  in  the  name 
of  the  real  owner.     Battle  v.  Davis,  66  N.  C,  252. 

Contra. — It  seems  that  a  trustee  of  any  express  trust  may  bring  an 
action  in  his  own  name.  Sec  Sec.  177,  ante,  and  cases  there  cited, 
especially  Rankin  v.  Allison,  64  N.  C,  673;  Biggs  v.  Williams,  66  N. 
C.  427:  Mebane  v.  Mebane,  66  N.  C,  334;  Setzer  v.  Lewis,  69  N.  C, 
133;  Grant  v.  Bell,  87  N.  C,  34. 

A  receiver  appointed  upon  the  dissolution  of  a  corporation,  or  a 
trustee  charged  with  the  collection  of  its  assets,  can  bring  suit 
against  its  debtors  in  his  own  name  or  in  that  of  the  corporation. 
Gray  v.  Lewis,  94  N.  C,  392;  Boyd  v.  Ins.  Co.,  Ill  N.  C,  372 

A  receiver  may  bring  action  without  special  leave  of  court.  Weill 
v.  Bank,  106  N.  C,  1. 

Under  Section  668  of  The  Code,  a  receiver  of  an  Insolvent  corpora- 
tion may  sue  either  in  his  own  name  or  in  the  name  of  the  corpo- 
ration, and  in  such  suit  all  the  rights  of  the  parties,  both  legal  and 
equitable,  pertaining  to  the  matters  set  out  in  the  pleadings,  may  be 
adjudicated.  Davis  v.  Mfg.  Co.,  114  N.  C,  321.  See  Sec.  177,  and  cases 
cited. 

A  receiver  is  the  hand  of  the  court,  and  does  not  represent 
the  debtor  alone,  and  can  bring  an  action  by  the  order  of  the  court 
to  set  aside  fraudulent  conveyances  of  the  debtor.  Pender  v.  M al- 
ien, 123  N.  C,  57. 

Appeal  from  order  appointing  receiver. — An  appeal  is  the  act  of 
the  party  and  not  of  the  court,  and  it  rests  upon  the  appellant  to 
show  that  it  was  perfected.  So  where  an  order  was  made  in  term, 
appointing  a  receiver,  from  which  order  the  record  showed  that  the 
defendant  appealed,  but  it  did  not  appear  that  the  appeal  was  per- 
fected, the  court  has  the  power,  certainly  by  consent,  after  notice, 
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to  alter  such  order  at  chambers.     Coates  v.  Wilkes,  94  N.  C,  174. 
S<ee  Sees.  548,  550,  post. 

An  order  appointing  receiver  is  reviewable.  Coates  v.  Wilkes, 
92  N.  C,  377  and  cases  cited;  Pearce  v.  Ellwell,  116  N.  C.f  595. 

Appeal  by  receiver. — It  is  the  duty  of  a  receiver  to  appeal  when  he 
thinks  the  party  or  corporation  he  represents  has  not  had  justice. 
But  it  is  not  his  duty  to  appeal  in  the  interest  of  one  creditor  or 
stockholder  as  against  another,  as  they  can  look  after  their  own  in- 
terest.    Strauss  v.  Loan  Association,  118  N.  C,  556. 

Commissions  of  receiver. — The  commissions  of  the  receiver  are 
part  of  the  costs  and  expenses  of  the  suit  in  which  he  is  appointed, 
and  should  be  paid  as  such  instead  of  being  classed  as  a  debt  pay- 
able pro  rata  with  other  debts.  Cotton  Mills  v.  Cotton  Mills,  115 
N.  C.,  476. 

An  allowance  to  a  receiver  is  a  part  of  the  costs  of  the  action  and 
usually  taxable  against  the  losing  party,  but  the  court  below  may, 
in  its  discretion,  divide  it  between  the  parties,  as  in  the  case  of  the 
referee's  fees.     Simmons  v.  Allison,  119  N.  C,  556. 

Burden  on  receiver. — The  burden  is  upon  a  receiver  and  his  sure- 
ties to  show  that  he  used  due  diligence  in  investing  the  money  in  his 
hands.    Waters  v.  Melson,  112  N.  C,  89. 

Findings  of  fact. — Upon  an  application  for  an  injunction  and  re- 
ceiver, it  is  not  necessary  for  the  Judge  to  "find  the  facts,"  further 
than  to  examine  the  affidavits  and  determine  whether  sufficient 
cause  is  shown  for  the  ancillary  relief.  Bank  v.  Bridgers,  114  N.  C.t 
381. 

Where  findings  upon  which  the  court  appointed  a  receiver  were  not 
reduced  to  writing  until  three  or  four  days  after  the  order  was  made, 
the  order  will  not  be  disturbed  when  it  does  not  appear  that  defend- 
ant suffered  from  such  delay.  Machine  Co.  v.  Lumber  Co.  109  N. 
C,   576. 

Where  there  was  a  dispute  between  receivers  and  a  bidder  at  a 
sale  made  by  them  as  to  what  property  was  bid  off  by  him,  and  a  de- 
cree was  entered  directing  the  bidder  to  pay  the  amount  of  his 
bid,  and  no  facts  found  by  him  as  a  basis  for  the  decree,  it  will  be 
assumed  that  the  Judge  found  the  statements  of  the  receivers  and 
their  witnesses  to  be  true.  In  such  case  this  Court  has  no  authority 
to  review  the  conclusions  of  the  Judge.  Morton  v.  Manufacturing 
Co.,  115  N.  C,  198. 

The  court  on  appeal  may  review  the  findings  of  fact  by  the  judge 
or  may  find  them  when  not  found  below.  Pearce  v.  Elwell,  116  N. 
C,  595;  Coates  v.  Wilkes,  92  N.  C,  376. 

In  applications  for  a  receiver  the  judge  below  is  presumed  to  have 
found  the  facts  in  accordance  with  the  contention  of  the  party  in 
whose  favor  he  decided.  He  need  not  find  the  facts  specifically  un- 
less the  losing  party  requests  him  to  do  so.  Whitehead  v.  Hale, 
118  N.  C,  601. 

Sec.  380.    Property  held  by  trustees.     C.  C.  P.,  *.  21/%. 

When  it  is  admitted  by  the  pleading  or  examination  of  a 
party  that  he  has  in  his  possession,  or  under  his  control,  any 
money  or  other  thing  capable  of  delivery,  which,  being  th« 
subject  of  the  litigation,  is  held  by  him  as  trustee  for  another 
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party,  or  which  belongs  or  is  due  to  another  party,  the  judge 
may  order  the  same  to  be  deposited  in  court,  or  delivered  to 
such  party,  with  or  without  security,  subject  to  the  further 
direction  of  the  judge. 

Insolvent  trustee, — Where  a  trustee  is  insolvent  and  has  misap- 
plied the  rents  and  profits,  an  injunction  and  the  appointment  of  a 
receiver  are  properly  granted.    Albright  v.  Albright,  91  N.  C,  220. 

Possession  of  church, — The  custody  of  a  receiver  is  the  custody 
of  the  law,  and  the  court,  having  power  to  instruct  such  receiver  as 
to  the  exercise  of  his  duties  may,  in  its  sound  discretion,  direct  to 
whom  the  property  in  the  receiver's  hands  shall  be  rented.  Unless 
grossly  abused,  the  exercise  of  such  discretion  is  not  reviewable. 
Simmons  v.  Allison,  118  N.  C,  761. 

Sec.  3  SI.    Judge  may  punish  disobedience  to  order.    C.  C. 
JF\,  s.  215. 

Whenever,  in  the  exercise  of  his  authority,  a  judge  shall 
have  ordered  the  deposit,  delivery  or  conveyance  of  money  or 
other  property,  and  the  order  is  disobeyed,  the  judge,  besides 
punishing  the  disobedience  as  for  contempt,  may  make  an 
order  requiring  the  sheriff  to  take  the  money  or  property 
and  deposit,  deliver  or  convey  it,  in  conformity  with  the 
direction  of  the  judge. 

Contest  between  two  receivers  of  same  property. — Where  C.  and 
W.  were  respectively  appointed  receivers  by  two  separate  courts  hav- 
ing equal  jurisdiction,  and  W.  took  possession  of  the  property  in  suit 
under  order  of  Court  and  refused,  on  demand,  to  deliver  up  posses- 
sion to  C,  who  was  subsequently  declared  rightfully  appointed  and 
entitled  to  possession;  and  it  appeared  that  W.  acted  in  good  faith 
and  under  an  order  of  Court  which  he  considered  valid :  Held,  that  W 
Is  not  punishable  for  contempt  of  Court  in  refusing  to  deliver  the 
property  until  the  question  of  priority  of  right  should  be  decided. 
Worth,  Treasurer,  v.  Bank,  121  N.  C,  344. 

Property  taken  possession  of  by  plaintiff. — Plaintiff  in  ejectment 
suit,  in  which  a  receiver  has  been  appointed  to  collect  part  of  the 
crops  from  the  defendant'  pending  the  litigation,  having  taken  pos- 
session of  the  land  pending  the  litigation,  is  properly  ordered  to  re- 
store it  to  the  receiver.  Delozier  v.  Bird,  125  N.  C,  493:  Horton  v. 
White,  84  N.  C,  297. 

Sec.  382.    Judgment  for  sum  admitted  to  be  due.    C.  C.  P., 
s.  215. 

When  the  answer  of  the  defendant  expressly,  or  by  not 

denying,  admits  part  of  the  plaintiff's  claim  to  be  just,  the 

judge,  on  motion,  may  order  such  defendant  to  satisfy  that 
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part  of  the  claim,  and  may  enforce  the  order  as  it  enforces  a 
judgment  or  provisional  remedy. 

Payments  not  consented  to. — When  defendants  did  not  consent 
that  the  Court  should  direct  the  receivers  to  pay  certain  judgments, 
admitted  to  be  just  and  valid,  it  was  error  to  order  their  payment 
Machine  Co.  v.  Lumber  Co.  109  N.  C,  576. 

Sec,  383.    Receiver  to  give  security. 

A  receiver  appointed  in  an  action  or  special  proceeding 
must,  before  ehtering  upon  his  duties,  execute  and  file  with 
the  clerk  of  the  court  wherein  the  action  is  pending  an  under- 
taking payable  to  the  adverse  party,  with  at  least  two  suffi- 
cient sureties  in  a  penalty  fixed  by  the  judge  or  justices  mak- 
ing the  appointment,  conditioned  for  the  faithful  discharge 
of  his  duties  as  receiver.  And  the  judge  or  justices  having 
jurisdiction  thereof  may  at  any  time  remove  the  receiver,  or 
direct  him  to  give  a  new  undertaking,  with  new  sureties, 
with  the  like  condition.  But  this  section  does  not  apply  to 
a  case  where  special  provision  is  made  by  law  for  the  security 
to  be  given  by  a  receiver,  nor  for  increasing  the  same,  nor 
for  removing  a  receiver. 

Liability  of  sureties  of  clerk  appointed  receiver. — The  sureties 
upon  the  bond  of  a  clerk  of  the  superior  court  are  not  liable  for 
funds  which  come  into  his  hands  as  receiver,  and  over  which  the 
court  had  acquired  no  control.     Rogers  v.  Odom,  86  N.  C,  432. 

But  where  the  clerk  is  appointed  receiver  under  the  statute  au- 
thorizing the  court  to  commit  the  estate  of  an  infant  to  some  dis- 
creet person,  the  bond  of  the  clerk  is  responsible  for  the  fund.    Ibid. 

Since  The  Code  of  1883,  Sec.  72,  the  official  bond  of  the. clerk  is 
responsible  for  funds  committed  to  his  care  as  receiver.  Syme  v. 
Bunting,  91  N.  C,  48;  Waters  v.  Melson,  112  N.  C,  89;  Boothe  v.  Up- 
church,  110  N.  C,  62. 

Where  it  was  shown  that  in  December,  1882,  the  clerk  of  a  su 
perior  court,  who  had  theretofore  been  appointed  a  receiver  of  funds 
belonging  to  a  minor,  received  from  an  administrator  a  sum  of 
money  belonging  to  the  minor  and  gave  a  receipt  therefor  signed 
"clerk  of  the  superior  court,  and  receiver  of,"  etc.:  Held,  that  he  was 
liable  upon  his  bond  as  clerk,  inasmuch  as  under  Sees.  1543,  1544  of 
The  Code,  it  was  made  his  official  duty  to  receive  and  account  for 
all  moneys,  etc.,  paid  into  his  office  by  executors  and  administra- 
tors, and  it  will  be  presumed  he  received  the  money  by  virtue  of  that 
authority.     Presson  v.  Boone,  108  N.  C,  78. 

Responsibility  of  receiver. — As  a  general  rule,  a  receiver  is  respon- 
sible for  his  own  neglect  only,  and  is  protected  when  he  acts  in  en- 
tire good  faith,  but  when  a  receiver  is  appointed  to  take  charge  of 
an  infant's  estate  who  has  no  guardian,  and  is  directed  to  lend  out 
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the  money  and  pay  the  income  over  to  the  ward,  he  will  be  held  to 
the  same  accountability  as  a  guardian.  Collins  v.  Gooch,  97  N. 
C,  186. 

Deposit  by  receiver  in  bank. — A  receiver,  or  other*  trustee,  may 
keep  money  in  a  bank  as  a  safe  place  of  deposit,  or  may  use  the  bank 
as  a  means  of  transmitting  money  to  distant  places,  and  ff  he  uses 
reasonable  diligence  he  will  not  be  held  liable  if  the  bank  fails,  but 
this  does  not  authorize  a  loan  to  the  bank  by  such  trustee  without 
taking  security.    Collins  v.  Gooch,  97  N.  C,  186. 

Default  must  be  ascertained  before  suit  against  sureties. — A  re- 
ceiver and  his  surety  cannot  be  sued  on  the  bond  for  an  alleged 
breach  of  his  trust  before  a  default  is  ascertained.  The  proper 
practice  is  to  apply  to  the  court  for  a  rule  on  the  receiver  to  render 
his  account.     Bank  v.  Creditors,  86  N.  C,  323. 

Leave  to  sue  sureties,  when  granted* — Where  the  receiver's  de- 
fault is  manifest,  and  he  fails  to  comply  with  the  order  of  the  court 
in  respect  to  the  fund,  it  is  a  breach  of  the  bond  upon  which  suit 
may  be  brought  by  leave  of  the  court.  Bank  v.  Creditors,  86  N. 
C,  323. 

Where  a  receiver  is  alleged  to  have  committed  a  breach  of  trust, 
the  party  complaining  must  first  obtain  a  rule  requiring  him  to  ren- 
der an  account,  and  if  default  be  found  apply  to  the  court  for  leave 
to  sue  his  bond.  In  this  case  the  refusal  of  the  motion  for  judgment 
against  the  bond  was  proper.    Atkinson  v.  Smith,  89  N.  C,  72. 

Leave  is  not  necessary  to  authorize  action  against  sureties  on 
bond  of  one  who  is  ex-offlcio  receiver  of  funds  but  is  necessary  in 
all  other  cases.  Boothe  v.  Upchurch,  110  N.  C,  62;  Black  v.  Gen- 
tery,  119  N.  C,  502. 

The  sureties  of  receiver,  if  not  party  to  the  action,  must  be  sued. 
They  cannot  be  proceeded  against  by  a  motion  in  the  cause.  Black 
v.  Gentery,  119  N.  C,  502. 
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TITLE  X. 

OF  THE  TRIAL  AND  JUDGMENT  IN  CIVIL  ACTIONS, 

Chap.       I.  Judgment  Upon  Failure  to  Answer. 

II.  Issues  and  the  Mode  of  Trial. 

III.  Trial  by  Jury. 

IV.  Trial  by  Court. 
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CHAPTER  ONE. 
JUDGMENT  UPON  FAILURE  TO  ANSWER. 


Section. 

384.  Judgment  defined. 

385.  Judgment  by  default  final;  in 

what  cases. 

386.  In  all  other  actions  upon  fail- 

ure to  answer,  judgment  by 
default  and  inquiry. 

387.  Judgment  against  infants  in 

certain  cases  validated. 


Section. 

388.  Judgment  on  frivolous  demur- 

rer, answer  or  reply. 

389.  Provisions  of  this  chapter  ap- 

plicable to  courts  of  justices 
of  the  peace. 

390.  In  actions  to  recover  real  prop- 

erty or  the  possession  thereof. 


Sec.  384.    Judgment  defined.    C.  C.  -P.,  a.  216. 

A  judgment  is  either  interlocutory  or  the  final  determin- 
ation of  the  rights  of  the  parties  in  the  action. 

Presumed  to  be  correct.— Judgments  of  a  court  in  a  case  properly 
constituted  before  it,  and  where  it  has  jurisdiction  of  the  parties  and 
the  subject-matter  of  controversy,  are  deemed  to  be  valid  and  will 
be  upheld  until  impeached  by  a  direct  proceeding  for  that  purpose. 
Morris  v.  Gentry,  89  N.  C,  248;  State  v.  Lanier,  89  N.  C,  517. 

Service  of  summons  presumed. — The  law  presumes  that  a  party  to 
an  action  has  notice  thereof  and  of  its  nature,  but  the  contrary  may 
be  shown  in  a  proper  proceeding  for  that  purpose.  Morris  v.  Gentry, 
89  N.  C,  248. 

Judgment  stricken  out  by  consent. — By  consent,  a  judgment  ren- 
dered at  a  former  term  may  be  stricken  out,  and  a  new  judgment  sub- 
stituted in  its  place.     Cowles  v.  Curry,  96  N.  C,  331. 

Judgment  in  vacation. — By  consent,  judgment  can  be  rendered  in 
vacation.    Hervey  v.  Edmunds,  68  N.  C,  243;  Harrell  v.  Peebles,  79 
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N.  C.,  26;  Molyneux  v.  Huey,  81  N.  C,  106;  Badger  v.  Daniel,  82  N. 
C,  468;  Branch  v.  Walker,  92  N.  C,  87;  McDowell  v.  McDowell,  Id., 
227;  Coates  v.  Wilkes,  94  N.  C,  174;  Shackleford  v.  Miller,  91  N.  C, 
181;  Bynum  v.  Powe,  97  N.  C.f  374;  Anthony  v.  Estes,  99  N.  C,  598; 
Brooks  v.  Stephens,  100  N.  C,  297;  Fertilizer  Co.  v.  Taylor,  112  N. 
0.,  141;  Bank  v.  Gilmer,  118  N.  C,  668. 

A  trial  judge  has  authority,  under  the  agreement  of  counsel,  to 
determine  a  case  after  the  adjournment  of  Court,  although  his  rid- 
ing of  the  district  be  finished  before  his  decision  is  rendered.  Ben- 
bow  v.  Moore,  114  N.  C.t  263. 

Judgment  outside  of  county. — A  consent  order  that  judgment  of 
confirmation  of  a  judicial  sale  may  be  entered  up  in  vacation,  and 
outside  the  county  where  action  is  pending,  is  valid,  as  also  an  agree- 
ment that  motion  for  such  confirmation  may  be  had  and  heard  be- 
fore either  the  resident  or  riding  judge  of  the  district,  upon  certain 
notice  of  time,  place  and  judge;  and  a  decree  entered  accordingly 
is  legal  and  valid.     Crabtree  v.  Scheelky,  119  N.  C,  66. 

An  order  which  was,  by  consent  of  the  attorneys  of  record  for  one 
of  the  parties,  made  in  a  county  other  than  that  in  which  the  cause 
was  pending,  will  not  be  set  aside  because  one  of  the  attorneys  never 
was  and  the  other  was  not  at  the  time,  though  he  had  previously 
been,  authorized  to  act  for  the  party,  neither  of  such  attorneys  not 
being  attorney  for  the  adverse  party.  Henry  v.  Hilliard,  120  N.  C, 
479. 

Where  the  parties  to  an  action  agreed  that  the  trial  judge  might 
hear  and  determine  the  case  outside  of  the  county  where  it  was 
pending,  and  there  was  no  limitation  as  to  the  time  and  place,  and  the 
judge  within  a  reasonable  time  announced  his  decision,  and  no  no- 
tice of  withdrawal  of  consent  was  given:  Held,  that  neither  party 
had  the  right  to  object  to  the  signing  of  the  judgment,  such  signing 
being  a  mere  formality  after  the  announcement  of  the  decision. 
Hawkins  v.  Cedar  Works,  122  N.  C,  88. 

Judgment  at  chambers. — In  a  bastardy  proceeding  the  judge  of  the 
Superior  court  has  no  power  to  make  at  chambers  any  order  prejudi- 
cial to  the  mother's  rights  or  interest  without  her  consent.  State  v. 
Parsons,  115  N.  C,  730.  Nor  to  decide  any  other  matter  out»of  the 
courthouse  unless  it  is  "chambers"  business.  Delafield  v.  Construc- 
tion Co.,  115  N.  C,  21.  Nor  to  amend. a  judgment.  Hinton  v.  Ins. 
Co.,  116  N.  C,  20. 

Judgments  should  properly  be  signed. — While,  for  many  reasons, 
It  is  the  better  practice  that  the  judgment  should  be  signed  by  the 
judge,  it  is  not  mandatory  or  necessary  to  its  validity  that  it  should 
be  done.  Bond  v.  Wool,  113  N.  C,  20;  Matthews  v.  Joyce,  85  N.  C, 
258;  Rollins  v.  Henry,  78  N.  C,  342;  Keener  v.  Goodson,  89  N.  C, 
273;  Spencer  v.  Credle,  102  N.  C,  68;  Range  Co.  v.  Carver,  118  N. 

v/.,   <Sao. 

Judgment  against  infants. — A  judgment  against  an  infant  who  has 
not  been  served  with  process  is  not  void,  and  will  not  be  set  aside 
to  the  prejudice  of  a  bona  fide  purchaser  without  notice.  Hare  v. 
Hollomon,  94  N.  C,  14. 

A  judgment  for  or  against  an  infant,  when  he  appears  by  attorney, 
but  has  no  guardian  or  next  friend,  is  not  void,  but  only  voidable. 
Tate  v.  Mott,  96  N.  C,  19;  Hicks  v.  Beam,  112  N.  C,  642. 

A  judgment  against  an  infant  who  has  been  served  with  process  is 
not  void,  but  at  most  is  only  irregular  and  voidable.  Syme  v.  Trice, 
96  N.  C,  243. 

See  Sec.  387,  post. 
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Judgment  non  obstante  veredicto. — A  judgment  non  obstante  vere- 
dicto is  granted  in  cases  where  the  plea  confesses  a  cause  of  action 
and  the  matter  in  avoidance  is  not  sufficient.  Rowland  v.  Windley, 
82  N.  C.,  131;  Ward  v.  Phillips,  89  N.  C,  215;  Moye  v.  Petway,  76  N. 
C,  327:  Walker  v.  Scott,  106  N.  C,  56. 

A  motion  for  judgment  non  obstante  veredicto  can  only  be  made  on 
the  face  of  the  pleadings.     Lewis  v.  Foard,  112  N.  C,  402. 

A  motion  for  judgment  non  obstante  veredicto  will  not  be  allowed 
unless  the  cause  of  action  is  admitted  and  the  plea  of  avoidance  is 
found  insufficient.    Riddle  v.  Germanton,  117  N.  C,  388. 

Where,  in  an  action  on  contract,  the  defendant  admitted  the  exe- 
cution of  the  contract  and  the  collection  of  enough  from  the  sales 
of  the  goods  to  pay  his  notes,  but  denied  the  embezzlement  and  con- 
version which  the  complaint  charged  against  him,  and  the  jury  re- 
sponded negatively  to  an  issue  as  to  the  wrongful  conversion  by  the 
defendant  of  the  proceeds  of  the  sales  of  the  goods;  Held,  that  a  judg- 
ment non  obstante  vereckrtv  ought  to  have  been  rendered  for  the  plain- 
tiff.    Guano  Co.  v.  Bryan,  118  N.  C,  576. 

A  motion  for  judgment,  non  obstante  veredicto,  can  only  be  enter- 
tained at  the  instance  of  the  plaintiff.  Christian  v.  Yarborough,  124 
N.  C,  72. 

Judgment  not  a  contract. — A  judgment  is  not  a  contract.  Distinc- 
tion between  them  discussed.  McDonald  v.  Dickson,  87  N.  C,  404; 
except  as  distinguished  from  torts.     Moore  v.  Nowell,  94  N.  C,  265. 

Form  of  judgment. — An  alternative  or  conditional  judgment  is 
void.  Mitchell  v.  Henderson,  63  N.  C,  643;  Dunn  v.  Barnes,  73  N. 
C,  273;  State  v.  Perkins,  82  N.  C,  682;  Strickland  v.  Cox,  102  N.  C., 
411;  Henning  v.  Warner,  109  N.  C,  406;  State  v.  Hatley,  110  N.  C, 
524;  In  Re  Deaton,  105  N.  C,  59;  Hopkins  v.  Bowers,  111  N.  C,  175; 
Hinton  v.  Ins.  Co.,  116  N.  C,  22. 

Judgment  on  a  gold  contract  can  only  be  given  by  reducing  the 
gold  value  to  currency,  and  giving  judgment  for  that  amount  of 
money.  Garrett  v.  Smith,  64  N.  C,  93;  Brown  v.  Foust,  64  N.  C, 
672;  Gibson  v.  Grover,  63  N.  C,  10;  Dunn  v.  Barnes,  73  N.  C,  273. 

Under  The  Code,  the  courts  having  jurisdiction  of  legal  and  equit- 
able rights,  are  required  to  frame  their  judgments  so  as  to  determine 
all  the  rights  of  the  parties.  Lea  v.  Pearce,  68  N.  C,  76 ;  Hutchinson 
v.  Smith,  68  N.  C,  354. 

Judgments  upon  bonds  of  guardians,  administrators,  etc.,  should 
be  for  the  penalty  of  the  bond,  to  be  discharged  upon  payment  of 
the  amount  of  damages  assessed,  with  interest,  when  it  is  allowed, 
from  the  first  day  of  the  term  at  which  the  judgment  was  rendered. 
Anthony  v.  Estes,  101  N.  C,  541. 

Foreign  judgments. — By  virtue  of  the  Constitution  of  the  United 
States,  and  acts  of  Congress  in  pursuance  thereof,  the  judgments  of 
other  states  are  put  upon  the  same  footing  as  domestic  judgments. 
They  are  conclusive  of  all  questions  involved  in  them,  except  fraud 
in  their  procurement,  and  whether  the  parties  were  properly  brought 
before  the  court.     Miller  v.  Leach,  95  N.  C,  229. 

A  decree  of  divorce  obtained  by  a  wife,  resident  in  another  state, 
against  the  husband,  domiciled  in  this  state,  without  personal  service 
of  summons  upon  him,  is  a  nullity  in  this  state,  both  as  to  the  rela- 
tion of  the  parties  and  as  to  the  custody  of  a  child  domiciled  with  its 
father  at  the  time  of  the  proceeding.  Harris  v.  Harris,  115  N.  C, 
587 ;  Irby  v.  Wilson.  21  N.  C,  568 ;  or  any  other  judgment  obtained  in 
another  state  without  personal  service.  Long  v.  Insurance  Co.,  114 
N.  C.,  465. 
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Judgment  against  plaintiff  for  costs. — A  plaintiff  cannot  abandon 
the  averments  of  his  complaint,  and  fall  back  upon  a  collateral 
statement  of  facts  set  out  in  the  answer.  The  proper  course  is  to 
ask  leave  to  amend  the  complaint,  and  thereby  present  the  point  of 
law  desired.  So  that,  where  the  complaint  does  not  show  a  cause  of 
action,  although  the  defendant  does  not  take  advantage  of  it  by 
demurrer  or  motion  to  dismiss,  the  court,  upon  its  appearing,  will 
direct  a  judgment  to  be  entered  that  the  defendant  go  without  day 
and  recover  costs.     Rand  v.  Bank,  77  N.  C,  152. 

Action  to  recover  real  property. — Damages,  up  to  the  time  of  trial, 
are  recoverable  in  an  action  of  ejectment.  Whissenhunt  v.  Jones, 
78  N.  C,  361;  Burnett  v.  Nicholson,  86  N.  C.,  99;  Grant  v.  Edwards, 
88  N.  C,  246;  Morrisey  v.  Swinson,  104  N.  C,  555. 

If  the  jury  find  that  the  plaintiff  is  entitled  to  the  land,  but  do  not 
find  any  wrongful  act  done  to  it  by  the  defendant,  the  plaintiff  can- 
not recover  damages  or  costs.  Clarke  v.  Wagner,  78  N.  C,  367; 
Murray  v.  Spencer,  92  N.  C,  264. 

In  the  former  practice  as  to  ejectment  possession  was  recovered 
without  affecting  the  right  of  property.  Under  the  C.  C.  P.,  the  judg- 
ment is  conclusive.  Cowles  v.  Ferguson,  90  N.  C,  308;  Moore  v. 
Angel,  116  N.  C,  843. 

If  the  plaintiff  in  an  action  of  ejectment,  gets  possession  of  the 
land  before  judgment,  if  he  recover,  he  is  not  entitled  to  a  judgment 
that  he  recover  the  possession,  but  only  to  one  declaring  the  validity 
of  his  title.     Woodley  v.  Hassell,  94  N.  C,  157. 

A  tenant  is  estopped  to  deny  his  landlord's  title,  but  when  the 
plaintiff  fails  to  show  any  title  in  himself,  and  relies  entirely  on  the 
estoppel,  the  judgment  should  only  be  that  he  recover  the  posses- 
sion, and  the  defendant  should  be  left  free  to  assert  any  title  he  may 
have  in  another  action.     Benton  v.  Benton,  95  N.  C,  559. 

Where  the  title  to  a  tract  of  land  has  been  passed  upon  in  one  ac- 
tion, the  losing  party  cannot  re-open  the  question  by  a  proceeding 
to  have  the  land  processioned.     Holley  v.  Holley,  96  N.  C,  229. 

Under  the  former  practice,  in  an  action  of  ejectment  or  trespass, 
damages  were  awarded  only  up  to  the  time  of  bringing  the  action,  but 
under  the  present  system,  they  are  recoverable  up  to  the  time  of  the 
trial.  Pearson  v.  Carr,  97  N.  C,  194;  Arrington  v.  Arrington.  114  N. 
C,  116. 

A  judgment  for  the  possession  of  land  is  conclusive  as  to  title  only 
where  an  issue  involving  the  title  is  raised  and  passed  on  by  the 
Jury.     Ladd  v.  Byrd,  113  N.  C,  466. 

Where  recovery  of  land  is  had  by  a  landlord  against  a  tenant  be- 
cause estopped  to  deny  the  title,  the  record  should  show  the  ground 
of  recovery,  so  that  the  judgment  will  not  work  another  and  more 
effective  estoppel  on  the  defendant.  Dixon  v.  Stewart,  113  N.  C, 
410. 

In  ejectment,  plaintiff  recovers  mesne  profits  up  to  trial,  and  if 
defendant  surrenders  possession  pending  the  action  he  is  chargeable 
with  rents  and  profits  up  to  such  surrender.  Credle  v.  Ayers,  126 
N.  C. 

Alternative  judgment. — Alternative  judgments  are  not  allowed 
either  in  civil  or  criminal  cases,  hence  it  is  error  to  sentence  a  party 
to  "pay  a  fine  of  $40,  and  in  default  thereof  to  be  imprisoned  thirty 
days."  In  re  Deaton,  105  N.  C,  59;  Dunn  v.  Barnes,  73  N.  C,  273; 
Strickland  v.  Cox,  102  N.  C,  411;  State  v.  Perkins,  82  N.  C,  681. 

Conditional  or  alternative  judgments  being  void  in  civil  as  well 
as  criminal  actions,  it  is  not  error  in  the  court  to  ignore  an  order  or 
judgment  made  at  a  previous  term,  directing  that  if  no  bond  was 
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filed  before  a  date  therein  fixed  the  action  should  be  dismissed,  and 
to  allow  the  bond  to  be  filed.     Henning  v.  Warner,  109  N.  C,  406. 

When  the  judge  signed  a  judgment,  but  directed  the  clerk  to 
strike  it  out  if  a  bond  was  filed  within  five  days:  Held,  the  condition 
was  invalid,  and  the  judgment  was  regular  and  would  be  enforced. 
Hopkins  v.  Bowers,  111  N.  C,  175.  See  "Form  of  judgment"  under 
Sec.  384,  ante. 

Against  president  of  a  corporation. — A  judgment  against  one  as 
president  of  a  corporation  does  not  affect  the  property  of  the  corpor- 
ation.    Davidson  v.  Alexander,  84  N.  C,  621. 

Judgment  may  be  modified  during  term. — The  court  has  power, 
during  the  term,  to  correct  or  modify  an  unexecuted  judgment  in 
criminal  as  well  as  in  civil  actions.  State  v.  Brlttain,  93  N.  C,  587; 
State  v.  Manly,  95  N.  C.,  661. 

An  order  or  decree  made  during  a  term  of  court  is  in  fieri,  and  sub- 
ject to  be  vacated  or  modified  during  such  term.  Culbreth  v.  Smith, 
124  N.  C,  289;  Gwinn  v.  Parker,  118  N.  C,  19. 

Amendment  to  interlocutory  Judgment  out  of  term* — It  seems,  that 
the  superior  courts  have  power  to  make  an  amendment  to  an  inter- 
locutory order  in  an  ancillary  proceeding  out  of  term.  If  appellant 
does  not  except  to  the  making  of  such  order  at  the  time,  he  will  be 
taken  to  have  assented  to  it     Coates  v.  Wilkes,  94  N.  C,  174. 

Contempt  to  violate  interlocutory  judgment. — A  party  who  inten- 
tionally violates  an  interlocutory  judgment  of  the  court  is  guilty  of 
contempt,  although  he  may  have  acted  in  good  faith  upon  profes- 
sional advice  honestly  given.  Green  v.  Griffin,  95  N.  C,  50;  Baker  v. 
Cordon,  86  N.  C,  116;  Deloaier  v.  Bird,  123  N.  C,  689,  or  have  ap- 
pealed.    Fleming  v.  Patterson,  99  N.  C,  404. 

Vacation  or  modification  of  interlocutory  decrees  and  orders. — An 
interlocutory  decree  may  be  modified  or  rescinded  during  the  pen- 
dency of  the  suit,  upon  sufficient  grounds  shown  to  meet  the  Justice 
and  equity  of  the  case.  Worth  v.  Gray,  59  N.  C.,  4;  Ashe  v.  Moore, 
6  N.  C,  483;  Shinn  v.  Smith,  64  N.  C,  93;  Miller  v.  Justice,  86  N.  C, 
26;  Welch  v.  Kinsland,  89  N.  C,  179. 

Interlocutory  orders  are  under  the  control  of  the  court,  and,  upon 
good  cause  shown,  they  can  be  amended,  modified,  changed  or 
rescinded,  as  the  court  may  think  proper.  Maxwell  v.  Blair,  95  N. 
C,  317. 

The  recitals  in  a  final  judgment  cannot  change  the  force  and  effect 
of  an  order  made  in  a  previous  stage  of  the  action.  Jackson  v.  Mc- 
Lean, 96  N.  C,  474. 

It  is  not  competent  for  a  judge,  on  the  final  hearing  of  a  case,  to 
review  and  set  aside  a  former  interlocutory  order  or  judgment  ren- 
dered by  another  judge,  to  which  an  exception  was  taken,  such  re- 
view being  reserved  for  the  supreme  court  on  the  final  appeal. 
Alexander  v.  Alexander,  120  N.  C,  472. 

Note. — For  former  practice,  see  2  Battle's  Dig.  791-802. 

Judgment  an  estoppel. — Under  the  present  system,  a  judgment  in 
an  action  to  recover  land  is  as  complete  an  estoppel  as  in  any  other 
action.  Johnson  v.  Pate,  90  N.  C,  334;  Benton  v.  Benton,  95  N.  C, 
5."9;  Allen  v.  Sallinger,  103  N.  C,  14;  Cowies  v.  Ferguson,  90  N.  C. 
305.  But  conclusive  as  to  title  only  when  an  issue  as  to  title  is 
raised.     Ladd  v.  Bird,  113  N.  C,  466. 

A  question  once  judicially  determined  cannot  again  be  raised  and 
tried  between  same  parties  in  a  different  form.  Warden  v.  McKin- 
non,  99  N.  C,  251;  Williams  v.  Batchelor,  90  N.  C,  364;  Dickens  v, 
Long,  109  N.  C,  172. 
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The  plaintiff  brought  an  action  before  a  justice  of  the  peace  to 
recover  a  balance,  less  than  $200,  due  upon  a  note  given  in  purchase 
of  land.  The  defendant  answered,  alleging  that  there  was  a  failure  of 
consideration,  growing  out  of  plaintiff's  fraudulent  representations 
in  respect  of  the  title,  and  demanded  judgment  that  the  action  be 
dismissed  because  the  title  to  real  estate  was  involved.  Upon  the 
proofs,  the  justice  refused  to  dismiss,  and  rendered  judgment  for  the 
plaintiff,  from  which  defendant  appealed,  and  in  the  superior  court 
the  judgment  was  reversed  and  action  dismissed.  Thereupon,  plain- 
tiff brought  his  action  for  same  relief  in  superior  court:  Held,  that 
notwithstanding  the  Judgment  dismissing  the  action  may  have  been 
erroneous,  it  was  res  judicata;  that  the  defendant  was  estopped 
thereby  from  alleging  a  want  of  jurisdiction  in  the  superior  court, 
and  that,  under  Sec.  838  of  The  Code,  the  superior  court  had  jurisdic- 
tion of  the  cause.     Peck  v.  Culberson,  104  N.  C,  425. 

The  judgment  concludes  the  parties  as  to  all  matters  which  were 
pleaded,  or  should  have  been  adjudicated  upon  the  pleadings  in  the 
first  action.  Davie  v.  Davis,  108  N.  C,  501;  Williams  v.  Clouse,  91 
N.  C,  322;  Wagon  Co.  v.  Byrd,  119  N.  C,  460;  Tyler  v.  Capehart,  125 
N.  C,  64;  but  not  as  to  causes  of  action  which  might  have  been  but 
were  not  joined.    Ibid. 

A  judgment  that  "plaintiffs  are  permitted  to  withdraw  their  action 
or  special  proceeding  because  the  same  was  prematurely  begun,  and 
leave  is  given  the  defendants  to  withdraw  their  counterclaim,"  can- 
not be  pleaded  as  estoppel  as  between  the  parties  thereto  in  another 
action  between  the  same.  Such  judgment  is  no  final  determination 
of  the  controversy.     Stewart  v.  Register,  108  N.  C,  588. 

In  an  action  to  recover  a  Bum  alleged  to  be  due,  the  defendant  may 
set  up  by  way  of  estoppel  the  judgment  of  the  court,  involving  the 
same  matter,  rendered  on  a  former  motion  for  leave  to  issue  execu- 
tion on  a  dormant  judgment.     Moore  v.  Garner,  109  N.  C,  157. 

Where  a  proceeding  to  attach  a  party  for  contempt,  because  of  an 
alleged  disobedience  of  an  injunction  order,  was  terminated  by  a  re- 
fusal of  the  motion  and  a  dismissal  of  the  rule,  the  adjudication  con- 
stitutes a  complete  defence  against  the  further  prosecution  of  the 
matter  upon  an  affidavit  identically  the  same  as  that  upou  which  the 
first  motion  was  based.    Wilson  v.  Craige,  113  N.  C,  463. 

Where  judgment  had  been  rendered  in  a  proceeding  before  the 
clerk  between  the  same  parties  and  on  the  same  question,  and  de- 
fendant had  paid  the  amount  adjudged  to  be  due,  and  obtained  a 
receipt  therefor,  and  the  plaintiff  assailed  the  receipt  as  having  been 
obtained  by  fraudulent  representations  as  to  the  amount  due  the 
ward,  but  did  not  attack  the  judgment  for  fraud,  or  ask  that  it  be  set 
aside,  the  plaintiff  was  properly  non-suited,  though  the  court  below 
might  have  granted,  if  it  had  been  asked  for,  an  amendment  assail- 
ing the  judgment  for  fraud.  Donnelly  v.  Wilcox,  113  N.  C,  408; 
Collins  v.  Smith,  109  N.  C,  468. 

The  judgment  of  a  board  of  commissioners  ordering  the  laying  out 
of  a  public  road  is  final  until  reversed,  is  binding  upon  all  the  citi- 
zens of  a  county  and  cannot  be  collaterally  attacked.  State  v.  Joyce, 
121  N.  C.f  610. 

Where  the  matters  of  difference  between  the  parties  have  hereto- 
foio  been  passed  upon  by  the  court  and  jury,  the  judgment  is  ns 
judicata  and  amounts  to  an  estoppel.  Land  Co.  v.  Guthrie,  123  N. 
C,  186;  Bear  v.  Commissioners,  122  N.  C,  434. 

See  Sec.  424,  post. 

Judgment  not  an  estoppel.-— A  board  of  county  commissioners  de- 
nied and  dismissed  a  petititon  for  a  public  road,  and  at  a  subsequent 
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meeting  dismissed  a  similar  petition  for  the  same  road  without  go* 
ing  Into  the  merits  of  the  case,  and  then,  at  a  later  meeting,  upon 
petition  by  and  against  the  same  party  as  the  first,  allowed  the  pub- 
lic highway  to  be  constructed:  Held,  the  former  judgments  and  pro- 
ceedings of  the  commissioners  were  not  res  judicata  so  as  to  prevent 
the  establishment  of  such  highway.  Warlick  v.  Lowman,  111  N.  C, 
532. 

Where,  in  an  action  to  recover  land,  the  defendant  pleaded  in  bar 
a  former  judgment  in  an  action  brought  against  her  by  plaintiff's 
grantor,  in  which  the  defendant  had  denied  the  grantor's  title* 
but  it  appeared  that  there  had  been  no  trial  of  such  former  action, 
but  only  a  judgment  of  dismissal;  Held,  that  such  judgment  of  dis- 
missal was  not  a  bar  to  the  existing  action.  Campbell  v.  Potts, 
119  N.  C,  530. 

When  a  Judgment  will  cure  the  absence  of  a  complaint. — A  judg- 
ment is  not  void  because  no  complaint  has  been  filed.  Little  v.  Mc- 
Carter,  89  N.  C,  233;  Leach  v.  Railroad,  65  N.  C,  486;  Vick  v.  Pope, 
81  N.  C,  22;  Robeson  v.  Hodges,  105  N.  C,  49;  McNeill  v.  Hodges, 
Id.,  52;  PeebleB  v.  Bras  well,  107  N.  C,  68. 

Judgment  cannot  be  attacked  collaterally. — The  judgments  and 
decrees  of  a  court  which  has  jurisdiction,  although  erroneous  or  ir- 
regular, cannot  be  attacked  in  a  collateral  proceeding.  If  erroneous, 
they  must  be  corrected  by  appeal.  If  irregular,  they  must  be  set 
aside  by  a  motion  in  the  cause,  made  in  a  reasonable  time.  Ward  v. 
Lowndes,  96  N.  C,  367;  Dickens  v.  Long,  109  N.  C,  165;  Brittain  v. 
Mull,  99  N.  C,  483  and  cases  cited.  Chamblee  v.  Broughton,  120  N. 
C,  170. 

When,  in  a  former  action,  it  was  agreed  in  writing  at  spring  term, 
1882,  that  plaintiff  might  take  a  non-suit  and  enter  the  same  in  va- 
cation, and  at  spring  term,  1883,  a  nonsuit  was  entered  without  ob- 
jection, nunc  pro  tunc,  as  of  fall  term,  1882,  the  defendant  cannot, 
in  the  present  action,  brought  to  spring  term,  1883,  Impeach  the  order 
collaterally  and  avail  himself  of  the  pendency  of  the  former  action 
as  a  defence.     Wilson  v.  Pearson,  102  N.  C,  290. 

Irregular  Judgments—- It  is  well  settled,  that  a  motion  in  the  cause, 
and  not  a  new  action,  is  the  proper  remedy  to  set  aside  an  irregular 
judgment,  whether  the  irregularity  appears  on  the  face  of  the  record 
or  not.  even  although  the  action  is  at  an  end.  It  is  otherwise  when  it 
is  sought  to  attack  a  judgment  for  fraud,  which  must  be  done  by  a 
new  action,  if  the  action  in  which  the  judgment  sought  to  be  attacked 
is  at  an  end.  Syme  v.  Trice,  96  N.  C,  243;  White  v.  Morris,  96  N. 
C,  91. 

A  judgment  based  upon  process  which  purports  to  have  been  duly 
served,  but  which,  in  fact,  was  never  served,  is  not  void,  but  is 
voidable  for  irregularity,  the  remedy  against  it  being  by  a  motion  in 
the  cause.    Whitehurst  v.  Transportation  Co.,  109  N.  C,  342. 

An  irregular  judgment  is  one  entered  contrary  to  the  method  of 
procedure  and  practice  of  the  court;  and,  ordinarily,  the  mode  of 
relief  against  it  is  by  motion  in  the  cause,  whether  the  action  has 
been  ended  or  is  still  pending.  Such  motion  may  be  made  at  any 
time  within  a  reasonable  period.  Carter  v.  Rountree,  109  N.  C,  29: 
Everett  v.  Reynolds,  114  N.  C,  366;  Henderson  v.  Moore,  125  N.  C, 
383. 

Irregular  judgment  is  one  contrary  to  the  course  and  practice  of 
the  courts  and  is  held  valid  until  vacated  or  reversed.  Stafford  v. 
Gallops,  123  N.  C,  19. 

See  numerous  cases  cited  on  this  point  under  Sec.  274,  ante. 

Erroneous  judgment. — An  erroneous  judgment  is  one  entered  con- 
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trary  to  law;  it  cannot  be  attacked  collaterally,  and  remains  in  force 
until  reversed  or  modified.     Carter  v.  Rountree,  109  N.  C,  29. 

Erroneous  judgment  is  one  rendered  according  to  the  course  and 
practice  of  the  courts,  but  contrary  to  law,  that  is,  based  upon  an 
erroneous  application  of  legal  principles.  Stafford  v.  Gallops,  123 
N.  C,  19.  Remedy  Is  only  by  appeal.  Henderson  v.  Moore,  125  N. 
C,  383. 

Void  Judgment. — A  void  judgment  is  one  that  has  merely  the  form 
of  a  judgment,  but  is  destitute  of  some  essential  elements;  it  has  no 
force,  and  may  be  quashed  on  motion,  or  ex  mero  motu,  and  will  be 
treated  everywhere  as  a  nullity.    Carter  v.  Rountree,  109  N.  C,  29. 

A  judgment  rendered  by  a  court  having  no  jurisdiction  is  abso- 
lutely void,  and  any  acts  or  proceedings  following  it  are  invalid. 
McCauley  v.  McCauley,  122  N.  C,  288. 

Void  judgment  is  in  legal  effect  no  judgment,  as  if  judgment  be 
rendered  without  service,  or  appearance.  Stafford  v.  Gallops,  123  N. 
C,  19. 

Where  the  clerk,  having  by  consent  received  a  verdict  at  11:40 
o'clock  Saturday  night  of  the  last  week  of  the  term,  failed,  in  the 
absence  of  the  judge  and  for  lack  of  other  direction  by  him,  to  enter 
judgment  or  memorandum  thereof  in  accordance  with  the  verdict 
that  night,  but  entered  judgment  on  the  following  Monday  morning, 
and  after  the  expiration  of  the  term;  Held,  that  judgment  so  at- 
tempted to  be  entered  was  a  nullity.     Ferrell  v.  Hales,  119  N.  C,  199. 

Judgment  recites  service  of  process. — Where  a  court  of  competent 
jurisdiction  of  the  subject  matter  recites  in  its  judgment  or  decree 
that  service  of  process  by  summons  or  in  the  nature  of  summons  has 
been  made  upon  the  defendants  who  are  subject  to  the  Jurisdiction 
of  the  court,  and  the  judgment  is  regular  on  its  face,  an  innocent 
purchaser  under  such  a  judgment  or  decree  will  be  protected  even 
though  the  judgment  or  decree  be  afterwards  set  aside  on  the  ground 
that,  in  point  of  fact,  there  had  been  no  service  of  process,  and,  so  far 
as  he  is  concerned,  the  judgment  is  conclusive  against  all  persons. 
Harrison  v.  Hargrove,  120  N.  C,  96;  Morrison  v.  Craven,  Id.,  327; 
Brickhouse  v.  Sutton,  99  N.  C,  103. 

Rights  of  third  parties,  if  Judgment  reversed.— Although  a  judg- 
ment may  afterwards  be  reversed,  the  rights  of  third  persons  hon- 
estly acquired  thereunder  will  be  protected;  but  otherwise,  where 
such  persons  have  knowledge  of  any  irregularity  or  fraud  in  pro- 
curing its  rendition.  Morris  v.  Gentry,  89  N.  C,  248;  England  v. 
Garner,  90  N.  C,  197;  Herbin  v.  Wagoner,  118  N.  C,  656;  Harrison 
v.  Hargrove,  120  N.  C,  96. 

Action  to  set  aside  Judgment  for  fraud. — Where  it  is  sought  to 
attack  a  judgment  for  fraud,  if  the  action  is  not  determined,  it  must 
be  done  by  a  petition  in  the  action,  but  if  the  action  has  been  de- 
termined, it  must  be  done  by  an  independent  action.  Burgess  v. 
Kirby,  94  N.  C,  575;  Murray  v.  Southerland,  125  N.  C,  175;  McLaurln 
v.  McLaurln,  106  N.  C,  331,  and  cases  there  cited. 

It  seem tt,  that  parties  to  a  decree,  who  accept  benefits  under  it,  can- 
not afterwards  attack  it,  except  for  fraud.  Slaughter  v.  Cannon,  94 
N.  C,  189. 

See  Sec.  274,  ante. 

Judgment  of  Judge  of  general  Jurisdiction. — The  judgment  of  the 
superior  court,  presided  over  by  a  judge  of  general  jurisdiction, 
though  not  the  judge  designated  by  the  constitution,  is  not  null  and 
void.  State  v.  Speaks,  95  N.  C,  689;  State  v.  Lewis,  107  N.  C,  967; 
State  v.  Monroe,  80  N.  C,  373;  State  v.  Turner,  119  N.  C,  841;  State 
v.  Penley,  107  N.  C,  808. 
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Not  a  final  Judgment. — An  order  of  sale  in  partition  is  not  a  final 
decree.    In  re  Dickerson,  111  N.  C,  108. 

After  judgment. — An  action  is  not  ended  by  the  rendition  of  a 
judgment;  it  remains  open  for  all  motions  and  proceedings  for  its 
enforcement,  including  proceedings  supplementary  to  execution. 
Turner  v.  Hold  en,  109  N.  C.,  182. 

Too  late  to  object  to  judgment. — Where  an  adult  was  served  with 
process  in  a  cause,  but  filed  no  answer,  and  made  no  objection  to 
any  of  the  orders  or  decrees  until  three  and  a  half  years  after  they 
were  passed,  and  then  showed  no  injury  to  have  resulted  to  her  from 
the  decrees:  It  teas  held,  that  they  would  not  be  set  aside  at  her 
instance.     Syme  v.  Trice,  96  N.  C,  243. 

Judgment  of  foreclosure. — In  the  judgment  upon  foreclosure,  the 
sum  due  should  be  distinctly  stated.    Gore  v.  Davis,  124  N.  C,  234. 

Judgment  probating  will. — The  probate  of  wills  is  a  judicial  pro- 
ceeding in  rem,  and  the  judgment  is  a  judgment  in  rem  and  is  good 
against  the  world,  and  cannot  be  attacked  collaterally.  Davis  v. 
Blevins,  123  N.  C,  379. 

Parties  fixed  with  notice. — Parties  to  an  action,  when  brought  in, 
must  take  notice  of  all  orders  and  judgments  made  therein.  LeDuc 
v.  Slocomb,  124  N.  C,  347. 

A  judgment  against  a  county  or  its  legal  representatives,  in  a  mat- 
ter of  general  interest  to  all  of  its  citizens,  unless  impeached  for 
fraud  or  mistake,  is  binding  on  every  citizen  and  tax-payer  of  the 
county.  Bear  v.  Com'rs,  122  N.  C,  434;  but  this  last  was  reversed 
on  rehearing.     S.  C,  124  N.  C,  204. 

Motion  to  enter  payment  of  judgment. — Where  there  was  evidence 
that  two  of  the  plaintiffs  had  been  paid  by  defendant  before  the 
judgment  was  rendered,  and  that  the  third  had  been  paid  since,  it 
was  proper  to  set  the  judgment  aside  as  to  the  former,  but  not  as 
to  the  latter.  As  to  the  latter,  the  proper  course  was  to  move  to 
have  satisfaction  of  the  judgment  entered  on  the  record,  which  the 
court  could  do  on  proof  of  payment.  Peoples  v.  Norwood,  94  N.  C, 
167. 

Evidence  of  judgment. — In  cases  where  it  is  only  sought  to  prove 
the  existence  or  contents  of  a  Judgment  it  is  only  necessary  to  pro- 
duce in  evidence  a  duly  authenticated  copy  of  the  judgment  itself, 
a  full  copy  of  the  proceedings  in  which  the  judgment  was  rendered 
being  required  only  where  the  judgment  is  relied  upon  to  establish 
any  particular  state  of  facts  upon  which  it  was  based,  or  as  a  matter 
of  estoppel.     Rainey  v.  Hines,  121  N.  C,  318. 

See.  385.    Judgment  by  default  final,  in  what  cases.     C.  C. 
P.,  s.  217.    1870-'71f  c  42. 

Judgment  by  default  final  may  be  had  on  failure  of  de- 
fendant to  answer,  as  follows  : 

(1 )  Where  complaint  sets  forth  one  or  more  causes  of  action, 
each  consisting  of  the  breach  of  an  express  or  implied  con- 
tract to  pay,  absolutely  or  upon  a  contingency,  a  sum  or  sums 
of  money  fixed  by  the  terms  of  the  contract,  or  capable  of 
being  ascertained  therefrom  by  computation.     Upon  proof 
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of  personal  service  of  summons,  or  of  service  of  summons  by 
publication,  on  one  or  more  of  the  defendants,  and  upon  the 
complaint  being  verified,  judgment  shall  be  entered  at  the 
return  term  for  the  amount  mentioned  in  the  complaint 
against  the  defendant  or  defendants,  or  against  one  or  more 
of  several  defendants,  in  the  cases  provided  in  section  two 
hundred  and  twenty-two; 

(2)  Where  the  defendant,  by  his  answer  in  such  action, 
shall  not  deny  the  plaintiff's  claim,  but  shall  set  up  a  coun- 
terclaim amounting  to  less  than  the  plaintiff's  claim,  judg- 
ment may  be  had  by  the  plaintiff  for  the  excess  of  said  claim 
over  the  said  counterclaim  in  like  manner  in  any  such  action 
upon  the  plaintiff's  filing  with  the  court  a  statement  admit- 
ting such  counterclaim,  which  statement  shall  be  annexed 
to  and  be  a  part  of  the  judgment-roll ; 

(3)  In  actions  where  the  service  of  the  summons  was  by 
publication,  the  plaintiff  may,  in  like  manner,  apply  for 
judgment,  and  the  court  must  thereupon  require  proof  to  be 
made  of  the  demand  mentioned  in  the  complaint,  and  if  the 
defendant  be  not  a  resident  of  the  state,  must  require  the 
plaintiff  or  his  agent  to  be  examined  on  oath  respecting  any 
payments  that  have  been  made  to  the  plaintiff,  or  to  anyone 
for  his  use  on  account  of  such  demand,  and  may  render 
judgment  for  the  amount  which  he  is  entitled  to  recover. 
Before  rendering  judgment  the  court  may,  in  its  discretion, 
require  the  plaintiff  to  cause  to  be  filed  satisfactory  security, 
to  abide  the  order  of  the  court,  touching  the  restitution  of 
any  estate  or  effects  which  may  be  directed  by  such  judg- 
ment to  be  transferred  or  delivered,  or  the  restitution  of  any 
money  that  may  be  collected  under  and  by  virtue  of  said 
judgment,  in  case  the  defendant  or  his  representatives  shall 
apply  and  be  admitted  to  defend  the  action  and  shall  suc- 
ceed in  such  defence. 

Notice. — The  five  days'  notice  formerly  required  Is  not  now  neces- 
sary upon  a  motion  made  in  term  time,  as  the  parties,  through  their 
counsel,  must  take  notice,  at  their  peril,  of  all  motions  and  steps  in 
the  cause  at  any  term  when  the  same  is  triable.  Clayton  v.  Jones, 
68  N.  C,  497;  University  v.  Lassiter,  83  N.  C,  38. 
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Presumption  of  notice  of  a  motion  does  not  apply  to  proceedings 
in  the  probate  court.  Blue  v.  Blue,  79  N.  C,  69;  State  v.  Johnson, 
109  N.  C.,  852. 

A  defendant,  served  with  summons  in  the  action,  is  fixed  with  no- 
tice of  a  judgment  by  default  taken  therein.  McDaniel  v.  Watklns, 
76  N.  C,  399;  Guano  Co.  v.  Bridgers,  93  N.  C,  439. 

Presumed  to  be  correct* — Verdicts  and  judgments  are  presumed  to 
be  correct  until  the  contrary  be  shown.  State  v.  Lanier,  89  N.  C, 
517;  Morris  v.  Gentry,  89  N.  C,  248. 

Failure  to  take  judgment  by  default. — A  failure  to  take  a  judgment 
by  default  as  soon  as  it  Is  allowable,  does  not  work  a  discontinuance. 
University  v.  Lassiter,  83  N.  C,  38. 

At  what  term  default  judgment  taken* — The  term  of  court  at  which 
a  complaint  is  filed  within  the  first  three  days  thereof  is  practically 
the  return  term,  and  if  defendant  does  not  answer,  judgment  by  de- 
fault final  may  be  taken  at  such  term  in  cases  falling  within  the  pro- 
visions of  this  section,  and  by  default  and  inquiry  in  other  cases* 
Brown  v.  Rhinehart,  112  N.  C,  772;  Roberts  v.  Allman,  106  N.  C,  391. 

Judgment  by  default  final,  regular. — A  judgment  by  default  final  in 
an  action  for  money  only,  is  regular  when  the  defendant  has  ac- 
cepted service  and  failed  to  answer.  Walton  v.  Walton,  80  N.  C, 
26;  Banking  Co.  v.  Duke,  121  N.  C,  110. 

Judgment  final  may  be  rendered  in  an  action  for  the  recovery  of 
money  where  a  specific  sum  is  contracted  to  be  paid,  where  the 
complaint  is  sworn  to  and  no  answer  filed.  Rogers  v.  Moore,  86  N. 
C,  85;  Wynne  v.  Prairie,  86  N.  C;,  73;  Alford  v.  McCormac,  90  N. 
C,  151. 

Where  the  action  is  for  the  sum  certain  which  the  defendant  had 
promised  to  pay  for  goods  sold  and  delivered,  and  the  complaint  is 
sworn  to,  a  judgment  by  default  final  can  be  taken  where  a  frivolous 
demurrer  is  filed.  Adrian  v.  Jackson,  75  N.  C,  536;  Williams  v. 
Lumber  Co.,  118  N.  C,  936. 

Where  the  complaint  alleges  that  the  plaintiff  sold  to  the  defend- 
ant certain  goods,  wares  and  merchandise,  for  which  he  promised  to 
pay  a  sum  certain,  and  the  complaint  is  verified,  the  plaintiff  is  en- 
titled to  a  judgment  by  default  final  upon  a  failure  to  answer,  or 
upon  the  filing  of  an  unverified  answer.  Hartman  v.  Farrior,  95  N. 
C,  177. 

The  object  of  the  verification  is,  that  if  the  defendant  does  not 
deny  the  allegations,  the*  cause  shall  stand  as  if  the  jury  had  been 
impaneled,  and  the  allegations  put  in  proof  without  denial,  the  pur* 
pose  being  to  avoid  the  delay  of  trial  upon  uncontroverted  points. 
Griffin  v.  Light  Co.,  Ill  N.  C,  434. 

When  a  debt  is  established  by  admissions  in  the  answer,  if  the 
matter  pleaded  in  avoidance  is  not  established  affirmatively  by  evi- 
dence, the  plaintiff  is  entitled  to  recover  on  the  pleadings  without 
submitting  issues  to  the  jury.     McQueen  v.  Bank,  111  N.  C,  509. 

Judgment  by  default  on  a  note  for  the  payment  of  money  only, 
against  one  who  fails  to  appear  and  answer  the  complaint,  is  regu- 
lar in  all  respects.     Banking  Company  v.  Duke,  121  N.  C,  110. 

Where,  in  an  action  to  recover  money  expended  by  plaintiff  mort- 
gagee for  the  benefit  of  the  defendant  mortgagor,  the  verified  com- 
plaint alleged  a  certain  sum  to  be  due  from  defendant  to  plaintiff  on 
the  implied  promise  to  repay  and  no  answer  was  filed,  it  was 
proper  to  render  a  judgment  by  default  final.  Cowles  v.  Cowles,  121 
N.  C,  273. 

See  Sec.  531,  and  cases  there  cited. 
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Judgment  by  default  final,  irregular. — In  an  action  sounding  in 
damages  for  an  unliquidated  money  demand,  a  judgment  by  default 
final  is  irregular,  and  on  motion  will  be  set  aside.  Moore  v.  Mitchell, 
61  N.  C.,  304;  Hartsfleld  v.  Jones,  49  N.  C,  309. 

A  judgment  by  default  final  for  want  of  answer  in  a  suit  upon 
a  bail-bond  cannot  be  sustained.  It  should  have  been  a  judgment 
by  default  and  inquiry,  and  the  damages  assessed  by  a  jury.  Roul- 
hac  v.  Miller,  90  N.  C,  174. 

A  judgment  by  default  for  want  of  an  answer  against  an  addi- 
tional party  brought  in  during  progress  of  the  action  and  against 
whom  no  complaint  is  filed,  is  irregular  and  may  be  set  aside  at  any 
time.    Vass  v.  Building  Association,  91  N.  G.t  55. 

Where  the  judge  left  the  court  before  the  end  of  the  time  limited, 
but  did  not  adjourn  the  court,  leaving  it  to  expire  by  its  own  limi- 
tation, and  a  judgment  by  default  was  entered  against  a  defendant 
who  filed  an  answer  before  the  expiration  of  such  time,  but  after  the 
departure  of  the  judge,  the  judgment  should  be  set  aside.  Foley  v. 
Blank,  92  N.  C,  476. 

A  judgment  by  default  final  cannot  be  rendered  unless  the  com- 
plaint is  verified.  Witt  v.  Long,  93  N.  C,  388;  Hammerslaugh  v. 
Farrior,  95  N.  C,  135;  Cole  v.  Boyd,  125  N.  C,  496. 

A  judgment  by  default  final  is  irregular  in  an  action  on  an  open 
account  for  goods  sold  and  delivered,  where  there  Is  no  express 
contract  alleged  in  the  complaint,  but  the  plaintiffs  only  seek  to 
recover  on  the  implied  contract  the  reasonable  value  of  their  goods. 
In  such  case  the  judgment  should  be  by  default  and  inquiry.  Witt 
v.  Long,  93  N.  C,  388;  Jewries  v.  Aaron,  120  N.  C,  167. 

Where  it  appeared,  upon  inspection  of  the  record,  that  the  amount 
of  the  final  judgment  rendered  on  default  of  answer  could  not  be 
ascertained  by  computation  or  be  fixed  by  the  terms  of  the  contract 
sued  on,  such  judgment  was  irregular  and  should  have  been  set  aside 
by  the  court,  even  though  the  demand  for  it  was  not  based  on  that 
ground.  The  overruling  of  a  frivolous  demurrer  in  such  case  leaves 
the  parties  just  as  if  it  had  not  been  filed.  Skinner  v.  Terry,  107  N. 
C,  103;  Battle  v.  Baird,  118  N.  C,  854. 

In  an  action  on  an  official  bond,  on  failure  of  a  defendant  to  an- 
swer, a  judgment  entered  against  him  on  default  cannot  be  final, 
since  the  action  is  not  for  the  breach  of  an  express  or  implied  con- 
tract to  pay  a  definite  sum  of  money  fixed  by  the  terms  of  the  bond, 
or  ascertainable  therefrom,  (Section  385)  but  must  be  "by  default 
and  inquiry"  (Section  386).     Battle  v.  Baird,  118  N.  C,  855. 

A  court  has  no  right  to  enter  a  final  judgment  by  default  on  the 
charge  of  fraud  and  embezzlement  for  collecting  and  appropriating 
money  received  on  collaterals,  where  the  defendant  makes  no  ap- 
pearance or  defence,  but  only  a  judgment  by  default  and  inquiry,  if 
requested  by  the  plaintiff.     Stewart  v.  Bryan,  121  N.  C,  46. 

Judgment  final  as  to  part,  only. — Where  in  the  complaint  in  an  ac- 
tion on  two  notes  set  out  each  note  as  a  separate  cause  of  action  and 
the  defendant  answered  as  to  one  only,  it  was  error  to  refuse  judg- 
ment on  the  note  to  which  no  defence  was  interposed  and  from  such 
refusal,  being  a  denial  of  a  substantial  right,  an  appeal  was  properly 
taken.  In  such  case,  judgment  should  have  been  given  on  the  one 
note  and  the  cause  contiued  as  to  the  other.  Curran  v.  Kerchner, 
117  N.  C,  264. 

Where  a  defendant  who  was  duly  served  with  summons  failed  to 
file  answer  to  the  complaint  in  an  action  for  conversion  of  cotton 
and  embezzling  the  proceeds,  judgment  by  default  final  was  properly 
rendered  as  to  the  conversion  and  embezzlement,  but  the  amount 
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of  damages  should  be  determined  by  proof  of  the  value  of  so  much 
of  the  cotton  as  was  converted.     McLeod  v.  Nimocks,  122  N.  C,  437. 

So  there  may  be  judgment  by  default  final  for  realty  in  action  of 
ejectment  and  default  and  inquiry  as  to  mesne  profits.  Jones  v. 
Best,  121  N.  C.,  154. 

A  judgment  for  a  debt  including  an  order  for  the  sale  of  land  mort- 
gaged to  secure  the  same,  is  final  as  to  debt  at  the  time  when 
rendered  and  not  at  the  time  when  the  decree  confirming  the  sale 
is  made.     McCaskill  v.  McKlnnon,  121  N.  C,  192. 

Judgment  by  default  improper. — But  where  an  answer  is  filed,  the 
failure  of  defendant  to  appear  in  person  or  by  counsel  at  the  trial 
term  does  not  entitle  the  plaintiff  to  a  judgment  by  default;  that  is 
only  allowed  when  defendant  has  failed  to  answer.  Sections  385, 
386.  The  plaintiff  must  go  to  the  jury  with  his  proof  upon  the  issues 
raised  by  the  pleadings.    Investment  Co.  v.  Kelly,  123  N.  C,  388. 

Under  chapter  109,  Acts  of  1897,  the  fact  that  defendant  had,  on  a 
trial  of  an  action,  been  allowed  to  introduce  certain  written  evi- 
dence during  the  hearing  of  the  plaintiff's  evidence  and  then  de- 
murred ore  tenus,  did  not  debar  him  from  introducing  further  evi- 
dence, and  it  was  error  to  give  judgment  for  the  plaintiff  in  such 
case.    Worth  v.  Ferguson,  122  N.  C,  381. 

Waiver  of  Jury. — Although  the  defendant  has  the  right  to  have  a 
jury  pass  upon  an  issue,  whether  the  debt  sued  for  was  incurred  for 
the  purchase  of  the  homestead  (The  Code,  Sec.  235),  by  failing  to 
answer  he  waives  that  right.     Durham  v.  Wilson,  104  N.  C,  595. 

Specialty  sufficient  complaint,  if  not  objected  to.— Filing  the  spe- 
cialty is  a  sufficient  complaint,  if  objection  is  not  taken  before  judg- 
ment.   Vick  v.  Pope,  81  N.  C,  22;  Leach  v.  Railroad,  65  N.  C,  486. 

Proof  need  not  be  made  before  the  clerk. — By  the  act  suspending 
The  Code,  a  judgment  by  default  rendered  by  the  superior  court  in 
term  time  on  a  former  judgment  is  regular,  without  proof  being  made 
before  the  clerk.    Mabry  v.  Erwin,  78  N.  C,  45. 

Judgment  against  administrator  qualified  prior  to  July,  1869. — A 
judgment  by  default  against  an  administrator  appointed  prior  to 
July,  1869,  rendered  in  an  action  begun  in  1882,  conclusively  fixes 
him  with  assets,  notwithstanding  the  complaint  upon  which  the  judg- 
ment was  based  failed  to  allege  that  he  was  possessed  of  assets. 
Brown  v.  McKee,  108  N.  C,  387. 

Sec.  386.    In  all  other  actions  upon  failure  to  answer,  judg- 
ment by  default  and  inquiry. 

In  all  other  actions,  except  those  mentioned  in  the  pre- 
ceding section,  when  the  defendant  shall  fail  to  answer,  and 
upon  a  like  proof,  judgment  by  default  and  inquiry  may  be 
had  at  the  return  term,  and  inquiry  shall  be  executed  at  the 
next  succeeding  term.  If  the  taking  of  an  intricate  or  long 
account  be  necessary  to  execute  properly  the  inquiry,  the 
court,  at  the  return  term,  may  order  the  account  to  be  taken 
by  the  clerk  of  the  court,  or  some  other  fit  person,  and  the 
referee  shall  make  his  report  at  the  next  succeeding  term. 
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In  all  other  cases  the  inquiry  shall  be  executed  by  a  jury, 
unless,  by  consent,  the  court  is  to  try  the  facts  as  well  as  the 
law. 

Judgment  by  default  and  Inquiry,  when. — Upon  a  default  in  an  ac- 
tion which  sounds  in  damages,  the  judgment  is  necessarily  interlocu- 
tory.   Hartsfleld  v.  Jones,  49  N.  C.,  309. 

Defendants  in  possession  of  real  estate,  in  an  action  for  its  re- 
covery, who  do  not  file  bond  before  answering,  as  provided  by  acts 
of  1869-70,  ch.  193,  may  have  judgment  entered  against  them  by 
default,  and  damages  ascertained  by  reference  or  otherwise.  Har- 
key  v.  Houston,  65  N.  C,  137.    See  Sec.  390,  post. 

In  an  action  for  goods  sold  or  services  rendered,  or  the  like,  even 
though  the  complaint  be  verified  and  no  answer  filed,  the  judgment  is 
by  default  and  inquiry,  as  under  the  practice  prior  to  the  C.  C.  P. 
Rogers  v.  Moore,  86  N.  C,  35;  Wynne  v.  Prairie,  86  N.  C,  73. 

Where' the  complaint  only  alleges  the  value  of  the  goods  sold, 
without  also  alleging  a  promise  to  pay,  or  where  the  complaint  is 
not  verified,  upon  a  failure  to  answer,  the  judgment  should  be  by 
default  and  inquiry.     Hartman  v.  Parrior,  95  N.  C,  177. 

Where  the  amount  of  the  judgment  could  not  be  fixed  by  compu- 
tation, or  be  fixed  by  the  terms  of  the  contract  sued  on,  the  judgment 
by  default  final  is  irregular  and  should  be  amended  into  a  judgment 
by  default  and  inquiry.     Skinner  v.  Terry,  107  N.  C,  103. 

Where,  in  an  action  by  the  consignee  of  goods  for  commissions 
on  sales,  the  defendants  set  up  a  counterclaim  alleging  that  they  are 
damaged  in  a  certain  sum  by  the  plaintiff's  violation  of  an  agree- 
ment not  to  sell  any  goods  except  those  of  the  defendants,  the  proper 
judgment,  in  a  case  of  a  failure  of  plaintiff  to  reply  to  such  counter- 
claim, is  by  default  and  inquiry  and  not  a  judgment  absolute  for  the 
sum  demanded  in  the  counterclaim.  Faucett  v.  Ludden,  117  N.  C,  170. 

In  an  action  for  damages,  the  plaintiff,  having  filed  his  complaint 
within  the  first  three  days  of  the  return  term,  is  entitled  to  judg- 
ment by  default  and  inquiry  if  the  defendant  does  not  appear  and 
answer,  or  obtain  an  extension  of  time  to  answer  at  such  term. 
Manning  v.  Railroad,  122  N.  C,  825. 

See  cases  cited  under  preceding  section.  For  practice  under  for- 
mer system,  see  2  Battle's  Dig.  pp.  791-794,  sparsim. 

Effect  of  judgment  by  default  and  inquiry. — A  judgment  by  default 
and  inquiry  admits  the  cause  of  action  and  plaintiffs  are  entitled  to 
nominal  damages  without  introducing  any  proof.  But  in  seeking 
substantial  damages  they  must  prove  the  delivery  of  each  article, 
and  the  value  thereof.  Parker  v.  Smith,  64  N.  C,  291;  Anthony  v. 
Bates,  101  N.  C,  541. 

Quaere,  how  are  judgments  by  default,  now  allowed  by  law,  and  the 
amounts  thereof  ascertained.  Is  it  in  the  manner  prescribed  in  Sec. 
385,  ante,  or  is  it  by  the  old  mode  of  a  jury  and  a  writ  of  inquiry?  Sut- 
ton v.  McMillan,  72  N.  C,  102.  Practice  discussed.  Wynne  v. 
Prairie,  86  N.  C,  73;  and  settled.    Rogers  v.  Moore,  86  N.  C,  85. 

Upon  an  inquiry  of  damages  on  a  judgment  by  default  in  a  suit  for 
goods  sold  and  delivered,  evidence  in  bar  of  the  action  is  not  com- 
petent. The  cause  of  action  is  adjudicated  by  the  judgment  of  de- 
fault, and  the  plaintiff  is  only  required  to  make  proof  of  the  delivery 
and  value  of  the  goods.     Lee  v.  Knapp,  90  N.  C,  171. 

After  a  judgment  by  default  and  inquiry  in  an  action  for  malicious 
prosecution  the  only  issue  for  the  jury  is  the  amount  of  plaintiff's 
damages.    Banks  v.  Manufacturing  Co.,  108  N.  C,  282. 
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After  a  judgment  by  default  on  a  constable's  bond,  the  plaintiff 
must  prove  the  loss  sustained  by  reason  of  the  defendant's  negli- 
gence, in  all  particulars,  in  order  that  the  damages  resulting  there- 
from may  be  assessed.     Parker  v.  House,  66  N.  C,  374. 

Practice  on  unverified  complaint. — It  is  irregular  and  not  accord- 
ing to  the  course  of  practice  to  submit  a  case  to  a  jury  on  an  un- 
verified complaint  at  return  term,  without  judgment  by  default  and 
Inquiry,  and  to  enter  final  judgment  on  the  verdict.  Brown  v. 
Rhinehart,  112  N.  C,  772. 

If  material  amendment  unverified. — A  material  amendment,  un- 
verified, to  a  verified  complaint,  renders  it  necessary  to  treat  the 
complaint  as  unverified.     Brown  v.  Rhinehart,  112  N.  C.,  772. 

When  inquiry  executed. — An  inquiry  as  to  damages  cannot  be  exe- 
cuted at  the  same  term  as  that  at  which  judgment  by  default  is  ren- 
dered, unless  it  is  expressly  allowed  by  statute.  Brown  v.  Rhine- 
hart, 112  N.  C,  772. 

It  is  not  necessary  to  issue  a  scire  facias  returnable  to  the  next 
term  of  a  court  after  the  judgment  nisi  is  taken  on  an  appearance 
bond.     State  v.  Jenkins,  121  N.  C,  638. 

Assessed  by  the  court,  a  referee,  or  a  jury. — If  the  demand  for 
judgment  in  the  complaint  is  for  unliquidated  damages,  and  judg- 
ment by  default  is  taken  for  a  sum  certain,  it  is  irregular.  The 
damages  should  be  first  ascertained,  either  by  the  court,  a  referee, 
or  a  jury.  Oates  v.  Gray,  66  N.  C,  442;  White  v.  Snow,  71  N.  C, 
232;   Witt  v.  Long,  93  N.  C,  388. 

The  court  may  either  pass  upon  the  facts  or  refer  them  to  a 
referee  or  a  jury.    Dunn  v.  Barnes,  73  N.  C,  273. 

In  an  action  on  contract  for  the  recovery  of  money  only,  the  clerk, 
upon  failure  of  defendant  to  answer  in  the  specified  time,  shall  en- 
ter up  judgment  for  the  amount  specified  in  the  complaint,  if  the 
complaint  be  verified  by  oath;  and  where  it  is  for  the  specific  prop- 
erty with  damages  for  the  withholding,  a  jury  may  be  called  in  to 
ascertain  the  damages.     Price  v.  Cox,  83  N.  C,  261. 

In  claim  and  delivery. — Where  property,  the  subject  of  a  chattel 
mortgage,  has  been  replevied  in  claim  and  delivery  proceedings,  and 
has  been  wasted,  its  value,  unless  admitted  to  be  equal  to  the  amount 
due  under  the  mortgage,  is  the  subject  of  inquiry  before  the  jury. 
Kiger  v.  Harmon,  113  N.  C,  406. 

Failure  to  take  Judgment  by  default. — A  failure  to  take  judgment 
by  default  does  not  work  a  discontinuance.  University  v.  Lassiter, 
83  N.  C,  38. 

When  set  aside  or  modified. — Where  a  judgment  "final,"  instead  of 
"by  default  and  inquiry,"  was  rendered  on  an  open  account  on  fail- 
ure of  the  defendants  to  appear,  it  was  error  to  set  aside  on  motion 
which  was  not  put  upon  the  ground  of  mistake,  surprise  and  excus- 
able neglect,  or  upon  a  showing  of  valid  defence.  In  such  case  the 
validity  of  the  defence  is  for  the  court  and  not  for  the  party  to  de- 
termine.   Jeffries  v.  Aaron,  120  N.  C,  167. 

Where  there  are  successive  administrations  on  an  estate,  they  are 
in  law  one  and  the  same,  and  the  successor  of  an  administrator  who 
has  been  removed  is  not  entitled,  as  a  matter  of  right,  to  have  set 
aside  a  judgment  rendered  against  his  predecessor  by  default 
Wyche  v.  Ross,  119  N.  C,  174. 

A  judgment  by  default  rendered  at  an  earlier  day  of  the  term, 
adjudging  a  misapplication  of  assets  and  awarding  an  execution 
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against  the  person  of  the  defendant,  was  properly  modified  into  a 
personal  judgment  for  the  debt  and  costs.  Culbreth  v.  Smith,  124 
N.  C  289. 

Presumption  of  correctness. — Where  there  was  Judgment  by  de- 
fault and  inquiry,  and  upon  the  inquiry  an  issue  was  submitted  as 
to  what  amount  was  due  the  plaintiff  from  defendant  on  account  of 
certain  logs  cut  and  delivered,  to  which  the  Jury  responded  a  cer- 
tain amount,  it  was  error  to  add  any  interest  to  the  amount  so  found 
for  time  elapsed  prior  to  the  inquiry,  as  such  interest  is  presumed  to 
have  been  included  in  the  verdict  as  rendered.  Williams  v.  Lumber 
Co.,  118  N.  C,  928. 

Where  a  complaint  in  an  action  sets  up  two  causes  of  action,  one 
for  indebtedness  due  on  a  note  and  the  other  for  fraudulent  conver- 
sion of  money,  and  the  judgment  by  default  was  entered,  the  pre- 
sumption is  that  the  judgment  was  rendered  on  the  note,  as  was 
right,  and  not  on  the  charge  of  fraud,  which  the  court  had  no  right 
to  do.     Stewart  v.  Bryan,  121  N.  C,  46. 

Appeal  from  refusal. — Where  no  answer  is  filed,  an  appeal  lies 
from  a  refusal  of  judgment  by  default  and  Inquiry,  unless  the  Judge 
In  his  discretion,  gives  time  to  answer.  Kruger  v.  Bank,  123  N.  C, 
16;  Investment  Co.  v.  Kelly,  123  N.  C,  388;  Curran  v.  Kerchner,  117 
N.  C,  264;  Griffin  v.  Light  Co.,  Ill  N.  C,  434. 

Sec.  387.    Judgment  against  infants  in  certain  cases  vali- 
dated.   1879,  c.  257.    1880,  c.  23. 

In  any  and  all  civil  actions  and  special  proceedings  pend- 
ing on  the  fourteenth  day  of  March,  one  thousand  eight  hun- 
dred and  seventy-nine,  or  theretofore  determined,  in  any  of 
the  courts,  wherein  any  or  all  of  the  defendants  were  infants, 
idiots,  lunatics  or  persons  non  compos  mentis,  on  whom  there 
was  no  personal  service  of  the  summons,  the  proceedings, 
actions,  decrees  and  judgments  taken,  had  and  made  by 
such  courts  in  such  civil  actions  and  special  proceed- 
ings shall  be  valid,  effectual  and  binding  against  and  upon 
such  infants,  idiots,  lunatics  and  persons  non  compos  mentis, 
and  their  rights  and  estates  in  like  manner,  as  if  they  had 
been  personally  served  with  a  summons  therein  :  Provided, 
that  this  section  shall  not  have  the  effect,  nor  be  construed, 
to  prevent  any  of  the  proceedings,  actions,  judgments  or 
decrees  hereby  rendered  regular  and  confirmed  from  being 
impeached  and  set  aside  for  fraud. 

Validity  of  this  section. — The  validity  of  this  section  recognized. 
Howerton  v.  Sexton,  90  N.  C,  581. 

It  does  not  apply,  when. — Where  proceedings  were  Irregular  and 
void,  because  process  was  not  served  upon  the  husband  of  the  fane 
defendant,  and  for  other  irregularities,  this  statute  does  not  validate 
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it  as  to  her,  and  the  court  will  not  construe  it  as  validating  the  pro- 
ceedings as  against  infant  co-defendants  when  not  valid  against  the 
adult  defendants.     Gully  v.  Macy,  86  N.  C,  721. 

This  section  does  not  embrace  a  case  where  there  has  been  no 
service  at  all,  but  was  intended  to  cover  the  case  where  personal  ser- 
vice was  omitted  as  to  infants,  idiots,  etc.,  but  was  had  upon  some 
one  who  apparently  had  a  right  to  represent  them.  Stancill  v.  Gay, 
92  N.  C,  462;  Perry  v.  Adams,  98  N.  C,  167. 

This  section  does  not  cure  want  of  service  as  to  infants,  unless 
they  were  represented  in  some  proper  manner.  Harrison  v.  Harri- 
son, 106  N.  C,  282. 

It  applies  to  what  cases. — Where  a  petition  to  sell  lands  for  assets 
was  filed,  and  service  made  on  the  infant  defendants,  but  no  guar- 
dian ad  litem  was  appointed  until  after  the  order  of  sale,  when  one 
was  appointed  who  was  represented  by  the  attorney  of  the  plaintiff, 
who  was  also  the  purchaser  of  the  land,  and  came  in  and  consented 
to  the  order  of  sale,  the  irregularity  was  not  such  as  rendered  the 
judgment  void  and  was  cured  by  the  statute.  Fowler  v.  Poor,  93  N. 
C,  466,  and  cases  there  cited;  Dickens  v.  Long,  112  N.  C,  311. 

It  seems,  that  under  the  provisions  of  this  section,  decrees  against 
infants  who  were  not  served  with  process  are  binding,  except  where 
fraud  enters  into  and  vitiates  them.     Hare  v.  Hollomon,  94  N.  C,  14. 

Where  an  administrator  filed  a  petition  to  make  assets,  and  the 
heir  at  law,  an  infant  under  fourteen  years  old,  accepted  service  of 
the  summons,  and  a  guardian  ad  litem  was  appointed  and  filed  an- 
swer, but  no  actual  service  was  ever  made,  the  irregularity  was 
cured  by  this  section.     Cates  v.  Pickett,  97  N.  O.,  21. 

Judicial  proceedings  under  which  a  sale  is  made  cannot  be  collater- 
ally assailed  for  irregularity.  Those  in  this  case  seem  to  be  cured 
by  this  section.  .  McGlawhorn  v.  Worthington,  98  N.  C,  199;  Wilson 
v.  Deweese,  114  N.  C,  653;  Edwards  v.  Moore,  99  N.  C,  1. 

The  failure  of  personal  service  on  an  infant  is  cured  by  the  act  of 
1879  (The  Code,  Sec.  387).     White  v.  Morris,  107  N.  C,  92. 

The  fact  that  an  infant  was  not  personally  served  with  a  summons, 
in  a  proceeding  to  sell  land  to  make  assets,  but  service  thereof  was 
made  upon  his  mother,  is  not  such  an  irregularity  as  will  authorize 
the  vacation  of  the  order  for  sale  and  its  confirmation,  where  it  ap- 
peared that  the  infant  was  represented  by  a  guardian  ad  litem.  The 
irregularity  was  cured  by  the  statute.  Carter  v.  Rountree,  109  N. 
C,  29. 

Where  infant  defendants  are  served  with  summons  in  proceedings 
for  the  partition  of  land,  and  a  guardian  ad  litem  is  appointed,  a  judg- 
ment affirming  a  sale  cannot,  in  a  collateral  proceeding  by  the  in- 
fants, be  set  aside  for  fraud.  Smith  v.  Gray,  116  N.  C,  311;  Rawls 
v.  Carter,  119  N.  C,  596. 

Judgment  held  valid,  independent  of  this  section. — Where  an 
infant  was  duly  served  with  process  and  a  guardian  ad  litem  ap- 
pointed, but  no  process  was  served  on  the  guardian,  who  made  no 
defence,  and  it  only  inferentially  appeared  that  he  knew  of  the  pen- 
dency of  the  action,  but  it  did  not  appear  that  the  infant  had  any 
defence  and  adults  sued  in  the  same  action,  with  identical  interests, 
made  no  defence:  Held,  that  the  judgment  was  not  so  irregular  that 
it  would  be  set  aside  on  an  application  made  several  years  there- 
after. Williamson  v.  Hartman,  92  N.  C,  236;  Fowler  v.  Poor,  93  N. 
C,  470. 

The  court  will  not  set  aside  an  irregular  judgment  against  an  in- 
fant as  of  course,  and  it  will  not  do  so,  when  it  appears  from  the  rec- 
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ord  or  otherwise,  that  the  infant  suffered  no  substantial  wrong,  and 
the  rights  of  third  parties,  without  notice,  have  intervened.  Syme 
v.  Trice,  96  N.  C,  243;  Morris  v.  White,  Id.,  91. 

In  an  action  for  the  recovery  of  the  possession  of  land,  defendant, 
in  support  of  his  title,  offered  in  evidence  a  special  proceeding  and 
order  for  sale  of  land  for  assets  and  deed  thereunder,  to  which  plain- 
tiff objected  because  it  did  not  appear  that  the  guardian  ad  litem, 
appointed  for  the  feme  plaintiff,  when  a  party  defendant  in  the  pro- 
ceeding, was  served  with  summons,  or  appeared,  or  filed  any  "answer. 
Summons  was  served  upon  the  infant  according  to  law:  Held,  there 
was  not  such  irregularities  as  made  the  proceeding  void.  At  most, 
such  proceedings  were  only  voidable,  and  could  nor  be  attacked 
collaterally,  except  for  fraud  or  by  motion  in  the  cause  when  made 
in  apt  time.     Coffin  v.  Cook,  106  N.  C,  376. 

See  Sees.  181  and  274,  ante,  and  cases  there  cited. 

Sec.  388.  Judgment  on  frivolous  demurrer,  answer  or  reply. 
C.  C.  B.,  8.  218.    1870->71,  c.  42. 

If  a  demurrer,  answer  or  reply  be  frivolous,  the  party 

prejudiced  thereby  may  apply  to  the  court,  or  to  the  judge 

thereof,  for  judgment  thereon,  and  judgment  may  be  given 

accordingly. 

Notice. — The  five  days'  notice  is  now  dispensed  with,  since  the 
motion  must  be  made  in  term  time.  Clayton  v.  Jones,  68  N.  C,  497; 
University  v.  Lassiter,  83  N.  C,  38. 

An  answer  will  not  be  held  frivolous,  unless  palpably  so. — The 
court  will  not  readily  decide  an  answer  to  be  frivolous  which  is  in- 
tended to  raise  a  serious  question.  Erwin  v.  Lowery,  64  N.  C,  231; 
Swepson  v.  Harvey,  66  N.  C,  436;  Bank  v.  Charlotte,  75  N.  C,  45; 
Womble  v.  Fraps,  77  N.  C,  198:  Hull  v.  Carter,  83  N.  C,  249;  Boone 
v.  Hardie,  83  N.  C,  470;  Bank  v.  Armstrong,  113  N.  C,  478. 

An  answer  which  raises  a  material  issue,  even  though  evasive  and 
not  fully  responsive  to  the  allegations  of  the  complaint,  is  not  frivo- 
lous.    Buie  v.  Brown,  104  N.  C,  335. 

Frivolous  answer. — A  frivolous  answer  is  one  which  is  manifestly 
impertinent,  alleging  matters  which  do  not  affect  the  plaintiff's  right 
to  recover.  Flack  v.  Dawson,  69  N.  C,  42;  Holmes  v.  Godwin,  69  N. 
C,  467;  Schehan  v.  Malone,  71  N.  C,  440;  Com'rs  v.  Piercy,  72  N.  C, 
181;  Dail  v.  Harper,  83  N.  C,  4;  Brogden  v.  Henry,  83  N.  C,  274. 

An  answer  to  a  petition  for  partition  of  land,  which  alleges  that 
the  boundaries  as  set  out  in  the  complaint  in  this  case  are  not  suffi- 
cient to  locate  the  land,  and  that  therefore  no  title  passed  by  the 
deed  to  the  petitioners  as  tenants  in  common,  is  frivolous  and 
will  be  disregarded.    Atkinson  v.  Mclntlre,  90  N.  C,  147. 

In  an  action  to  foreclose  a  mortgage,  the  defendants  in  their  an- 
swer admitted  the  execution  of  the  note  and  mortgage,  and  the 
amount  due  thereon,  but  alleged  as  a  defence — (1)  that  the  land  had 
been  sold  under  judgments  docketed  prior  to  the  execution  of  the 
mortgage,  and  that  they  had  acquired  a  life-estate  in  the  land  from 
the  purchaser  at  execution  sale;  (2)  that  the  defendants  own  no 
other  real  estate  from  which  they  can  get  a  homestead;  (3)  that 
when  the  mortgage  was  executed,  they  delivered  to  the  mortgagee 
other  securities  as  additional  security  for  the  debt:  Held,  that  the 
answer  raises  no  material  issue,  either  of  law  or  fact,  and  is  frivo- 
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lous.     Weil  v.  Uzzeli,  92  N.  C,  515;  Bell  v.  Howerton,  111  N.  C.,  69. 

Where  an  answer  in  an  action  on  a  note  alleged  that  defendant 
had  transferred  to  plaintiffs  a  fire  insurance  policy  to  enable  them 
to  collect  and  apply  the  proceeds  to  payment  of  the  note,  but  that 
plaintiffs  by  their  delay  and  negligence  permitted  other  creditors 
to  attach  and  appropriate  the  amount  due  on  the  policies;  Held,  that 
the  answer  presents  no  serious  defence  and  is  frivolous.  Walters  v. 
Starnes,  118  N.  C.,  842. 

A  frivolous  answer  is  one  that  raises  no  issue  or  question  of  fact 
or  law  pertinent  or  material  in  the  action.  Vass  v.  Brewer,  122  N. 
C,  226. 

Where  the  endorser  of  a  note  was  sued  thereon  and  In  his  answer, 
not  denying  the  execution  of  the  note  or  his  endorsement,  averred 
that  in  another  action  in  the  same  court,  to  which  plaintiff  was  not  a 
party,  a  referee  had  reported  that  defendant  was  not  liable  for  the 
same  debt  as  endorser  and  that  certain  property  involved  in  such 
other  action  should  be  applied  before  Judgment  was  granted  on  his 
complaint;  Held,  that  such  answer  was  frivolous  and  the  plaintiff 
was  entitled  to  judgment  on  his  verified  complaint.    Vass  v.  Brewer, 

122  N.  C,  226. 

Appeal  premature. — An  appeal  from  a  refusal  to  hold  an  answer 
frivolous  would  be  dismissed  because  premature.  Walters  v.  Starnes, 
118  N.  C,  842;  Hull  v.  Carter,  83  N.  C,  249;  Turlington  v.  Williams, 
84  N.  C,  125;  Brogden  v.  Henry,  83  N.  C,  274;  Abbott  v.  Hancock, 

123  N.  C,  89.     See  Sec.  548,  post. 

Judgment  when  rendered. — When  the  complaint  in  an  action  on  a 
note  is  verified  judgment  may  be  rendered  on  a  frivolous  answer, 
even  at  the  appearance  term.     Bank  v.  Pearson,  119  N.  C,  494. 

Frivolous  demurrer. — A  demurrer  which  raises  no  serious  question 
of  law,  is  frivolous.  Dunn  v.  Barnes,  73  N.  C,  273;  Johnston  v.  Pate, 
83  N.  C,  110;  Hurst  v.  Addington,  84  N.  C,  143. 

If  demurrer  is  held  frivolous. — When  a  demurrer  is  stricken  out  as 
frivolous,  the  plaintiff  is  entitled  to  judgment  Cowan  v.  Baird,  77 
N.  C,  201.  But  not  to  a  judgment  by  default  final,  unless  the  sum  is 
certain  and  complaint  verified.    White  v.  Morris,  107  N.  C,  92. 

It  rests  in  the  sound  discretion  of  the  court  whether  the  defend- 
ant shall  be  permitted  to  answer  over.  (Sec.  272).  Dunn  v.  Barnes, 
73  N.  C,  273. 

Judgment  non  obstante  veredicto. — Where  the  answer  admits  the 
cause  of  action  and  the  matter  relied  on  in  avoidance  is  insufficient, 
judgment  should  be  given  in  favor  of  plaintiff  non  obstante  veredicto. 
Moye  v.  Petway,  76  N.  C,  327;  Rowland  v.  Windley,  82  N.  C,  131; 
Ward  v.  Phillips,  89  N.  C,  215;  Walker  v.  Scott,  106  N.  C,  56;  Harri- 
son v.  Ray,  108  N.  C,  215. 

Judgment  non  obstante  veredicto  is  only  proper  where  the  plea  con- 
fesses a  cause  of  action  and  sets  up  insufficient  matter  in  avoidance. 
Sutton  v.  Walters,  118  N.  C,  496. 

Issue  raised  not  affecting  jurisdiction. — When  there  is  an  issue, 
whether  the  debt  is  for  purchase  of  homestead,  it  does  not  raise  such 
a  controversy  involving  title  to  real  estate  as  divests  the  jurisdiction 
of  a  justice  of  the  peace.     Durham  v.  Wilson,  104  N.  C,  595. 

Motion  for  judgment  during  trial. — A  motion  to  nonsuit  a  plaintiff 
in  the  midst  of  a  trial,  on  the  ground  that  his  evidence  does  not 
make  out  a  case — the  defendant's  counsel  at  the  time  stating  that 
"if  his  Honor  should  overrule  the  motion,  he  had  evidence  to  offer, 
showing  title  in  himself,"  is  an  unfair  and  loose  mode  of  practice, 
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find  should  not  be  tolerated.     Stith  v.  Lookabill,  71  N.  C,  25 ;  Crawley 
v.  Woodfin,  78  N.  C.,  4. 

Motion  for  judgment  upon  complaint  and  answer. — It  Is  Irregular 
for  the  plaintiff  to  move  for  judgment  upon  complaint  and  answer. 
If  he  admits  the  allegations  of  the  answer,  his  proper  course  is  to  de- 
mur. Baldwin  v.  York,  71  N.  C.,  463;  Chastain  v.  Martin,  81  N. 
C,  51. 

Svv  Sec.  247,  ante,  and  cases  cited  thereunder. 

Sec.  389.    This  chapter  applicable  to  courts  of  justices  of  the 
peace. 

This  chapter  shall  apply,  as  near  as  may  be,  to  proceed- 
ings in  courts  of  justices  of  the  peace. 

Procedure  before  justices  of  the  peace. — If  the  plaintiff  has  not 
filed  a  verified  complaint,  he  cannot  be  forced  to  incur  the  expense 
of  summoning  a  jury,  but  at  the  most,  the  justice  can  only  refuse  to 
enter  a  judgment  by  default,  and  compel  him  to  prove  his  allegations, 
oral  or  written,  as  to  the  indebtedness.  Durham  v.  Wilson,  104  N. 
C,  595. 

Sec.  390.    In  actions  to  recover  real  property  or  the  posses- 
sion thereof.    1869-'70,  c.  193,  s.  4. 

In  all  actions  in  the  superior  court  for  the  recovery  of  real 
property,  or  for  the  possession  thereof,  upon  failure  of  the 
defendant  to  file  the  undertaking  required  by  section  two 
hundred  and  thirty-seven,  or  upon  failure  of  sureties  to  jus- 
tify as  provided  in  section  five  hundred  and  sixty,  the  plain- 
tiff shall  have  judgment  for  the  relief  demanded  in  the  com- 
plaint, unless  the  defendant  is  excused  from  giving  said  un- 
dertaking before  answering. 

Judgment  authorized  even  though  sufficient  excuse  for  faiiure  to 
answer. — Where,  in  an  action  to  recover  land,  the  defendant  fails  to 
file,  or  is  not  excused  from  filing,  the  bond  required  by  Sec.  237  of 
The  Code,  a  judgment  by  default  is  authorized  by  Sec.  390  of  The 
Code,  even  if  there  has  been  a  failure  to  file  an  answer  arising 
from  excusable  neglect.  Vick  v.  Baker,  122  N.  C,  99;  Jones  v.  Best, 
121  N.  C,  154;  Norton  v.  McLaurin,  125  N.  C,  185;  Harkey  v.  Hous- 
ton, 65  N.  C,  137;  Rollins  v.  Rollins,  76  N.  C,  264. 

Bond  is  for  damages  as  weii  as  costs,  and  may  be  increased  by  or- 
der of  the  court. — The  bond  required  of  defendants  is  not  for  costs 
only,  but  secures  the  plaintiff  such  damages  as  he  may  sustain  in  the 
loss  of  rent s;  and  semble,  that  the  bond  may  be  increased  in  the  dis- 
cretion of  the  court,  if  the  defendant  shows  any  disposition  to  delay 
a  trial.  Rollins  v.  Henry,  77  N.  C,  467 ;  Vaughan  v.  Vincent,  88  N. 
C,  116. 

Summary  judgment  against  sureties. — Upon  judgment  being  ren- 
dered against  the  defendant  in  an  action  to  recover  land,  a  summary 
judgment  can  be  entered  up  against  the  sureties  on  his  bond.  Rol- 
lins v.  Henry,  84  N.  C,  569. 
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Defendants  in  forma  pauperis. — In  an  action  for  recovery  of  land, 
where  the  defendant  filed  his  affidavit,  alleging  his  inability  to  give 
the  bond  required  by  Sec.  237,  and  counsel  certified  that  the  plain- 
tiff was  not  entitled  to  recover,  it  is  error  to  require  the  defendant 
to  give  bond  before  being  allowed  to  defend  the  action.  Jones  v. 
Fortune,  69  N.  C,  322;  Dempsy  v.  Rhodes,  93  N.  C,  120;  Taylor  v. 
Apple,  90  N.  C,  343;  Deal  v.  Palmer,  68  N.  C,  215;  Wilson  v.  Fowler, 
104  N.  C,  471. 

If  the  defendant  is  allowed  to  defend  in  forma  pauperis,  this  does 
not  exempt  him  from  paying  costs  if  judgment  be  rendered  against 
him,  nor  prevent  him  from  recovering  cost.  Lambert  v.  Kinnery, 
74  N.  C,  348;  Justice  v.  Eddings,  75  N.  C,  581. 

See  Sec.  237,  ante,  and  cases  there  cited. 
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ISSUES  AND  MODE  OF  TRIAL. 


Section. 

391.  Issues  defined;  different  kinds 

of  issues. 

392.  Issues  of  law. 

393.  Issues  of  fact. 

394.  On  issues  of  both  law  and  fact, 

issue  of  law  to  be  tried  first. 

895.  When  and  by  whom  issues  to 

be  made  up. 

896.  Issues  Bhould   be  in  concise 

and  direct  terms. 

897.  Trial  defined. 


Sbctioh. 

398.  Issues;  how  tried. 

399.  Other  issues  to  be  tried  by  the 

court  or  judge. 

400.  Issues  of   fact;   when   to  be 

tried. 

401.  Trial  may  be  postponed  by 

clerk   or  judge  before   the 
trial  term,  on  notice. 

402.  Trial  postponed  by  judge  in 

term  time.  when. 

403.  Order  of  business. 


Sec.  391.    Issues  defined;  different  kinds  of  issues.    C.  Cm 
P.,s.  219. 

Issues  arise  upon  the  pleadings  when  a  material  fact  or 
conclusion  of  law  is  maintained  by  the  one  party  and  con- 
troverted by  the  other.     They  are  of  two  kinds — 

(1)  Of  law ;  and, 

(2)  Of  fact. 

Issues  of  fact  and  questions  of  fact. — "Issues  of  fact"  are  such  mat- 
ters of  fact  as  are  put  in  issue  by  the  pleadings,  and  a  decision  of 
which  would  be  final,  and  conclude  the  parties  upon  the  matters  in 
controversy.  Heilig  v.  Stokes,  63  N.  C,  612;  Armfield  v.  Brown, 
70  N.  C,  27;  Klutts  v.  McKenzle,  65  N.  C,  102;  Patton  v.  Railroad, 
96  N.  C,  455;  Tucker  v.  Satterthwaite,  120  N.  C,  118. 
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Distinguished  from  questions  of  fact,  which  arise  incidentally 
upon  motions  and  exceptions.  Foushee  v.  Pattershall,  67  N.  C,  453; 
Clegg  v.  Soa'pstone  Co.,  66  N.  C,  391;  Keener  v.  Finger,  70  N.  C.,  35. 

An  issue  as  to  whether  defendant  is  indebted  to  plaintiff  and,  if 
so,  in  what  amount,  is  one  of  fact  and  not  of  law.  Jordan  v.  Farth- 
ing, 117  N.  C,  181. 

Upon  the  pleadings. — The  issues  arise  upon  the  pleadings  and  not 
upon  evidential  facts.  Fortescue  v.  Crawford,  105  N.  C,  29;  Grant 
v.  Bell,  87  N.  C.,  34;  Wright  v.  Cain,  93  N.  C,  296;  Patton  v.  Railroad, 
96  N.  C,  455;  Cornelius  v.  Brawley,  109  N.  C,  542;  Patterson  v. 
Mills,  121  N.  C,  258. 

Note. — See  the  dissenting  opinion  of  Rodman,  J.,  in  Green  v. 
Castleberry,  70  N.  C,  20,  and  Keener  v.  Finger,  70  N.  C,  35.  So 
much  of  the  discussion  therein,  however,  as  refers  to  the  jurisdiction 
of  the  supreme  court  to  review  issues  of  fact  has  become  immaterial 
by  the  amendment  to  the  constitution. 

Defective  issues. — If  the  issues  framed  by  the  court  are  defective 
or  insufficient  to  develop  the  whole  case,  the  party  prejudiced  there- 
by must  lay  the  foundation  for  an  appeal,  by  suggesting  the  proper 
corrections  at  the  time.  Moore  v.  Hill,  85  N.  C,  218;  Robinson  v. 
Sampson,  121  N.  C,  99;  Wills  v.  Fisher,  112  N.  C,  529. 

A  party  who  neglects  to  tender  such  issues  as  he  deems  essential 
to  develop  his  case,  cannot  assign  as  error  on  appeal  the  failure  of 
the  court  to  submit  such  issues.  Alexander  v.  Robinson,  85  N.  C, 
275;  Walker  v.  Scott,  106  N.  C,  56,  and  cases  cited;  Wagon  Co.  v. 
Byrd,  119  N.  C,  460. 

Alternative  propositions  are  objectionable  as  issues.  Coble  v. 
Coble,  82  N.  C,  339. 

See  Sees.  395  and  409,  post,  and  cases  cited 

Quaere. — The  legislature  has  given  to  no  court  exclusive  equit- 
able jurisdiction,  and  whether  this  court  has  power  to  prescribe 
such  a  jurisdiction  in  pursuance  of  article  4,  Sec.  8  of  the  constitu- 
tion, conferring  jurisdiction  over  "issues  of  fact," — quaere.  Wessell 
v.  Rathjohn,  89  N.  C,  377. 

Rules  of  supreme  court  as  to  issues  adopted  June  term,  1871. — 
These  rules  are  construed.  School  Committee  v.  Kesler,  66  N.  C, 
323. 

Sec.  392.    Issue  of  law.    C.  C.  P.,  s.  220. 

Ad  issue  of  law  arises  upon  a  demurrer  to  the  complaint, 
answer  or  reply,  or  to  some  part  thereof. 

Raised  only  by  demurrer. — An  issue  of  law  can  be  raised  only  by 
demurrer.    Andrews  v.  Pritchett,  66  N.  C,  387. 

Postponement  tili  vacation. — Parties  may,  by  consent,  postpone  a 
trial  of  issues  of  law  till  vacation.  Harrell  v.  Peebles,  79  N.  C,  26; 
Bank  v.  Gilmer,  118  N.  C,  668,  and  cases  cited. 

Decision  on  issue  of  law. — When  a  demurrer  is  filed,  it  is  the  duty 
of  the  judge  to  decide  the  issues  of  law  raised  thereby,  and  the  en- 
try, "judgment  pro  confesso,"  will  be  treated  as  an  idle  expression, 
and  stricken  from  the  record.    Gibson  v.  Smith,  63  N.  C,  103. 

Sec.  393.    Issue  of  fad.    C.  C.  jP.,  s.  221. 

An  issue  of  fact  arises — 
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(1)  Upon  a  material  allegation  in  the  complaint  contro- 
verted by  the  answer ;  or, 

Must  be  raised  by  the  pleadings. — The  issues  are  raised  by  the 
pleadings,  and  it  is  not  error  to  refuse  to  submit  an  issue  not  made 
by  them.  McElwee  v.  BlackweU,  82  N.  C,  415;  Miller  v.  Miller,  89 
N.  C-,  209;  Christmas  v.  Haywood,  119  N.  C,  130. 

Where  the  pleadings  do  not  distinctly  and  unequivocally  raise  an 
issue,  it  should  not  be  submitted.     Sprague  v.  Bond,  113  N.  C,  652. 

What  are  proper  issues. — It  is  not  every  matter  averred  on  one 
side  and  denied  on  the  other  that  in  a  legal  sense  is  an  issue,  but 
only  such  as  are  necessary  to  dispose  of  the  controversy.  Cedar 
Falls  Co.  v.  Wallace,  83  N.  C,  225;  Cuthbertson  v.  Insurance  Co,. 
96  N.  C,  480. 

In  an  action  for  goods  sold  and  delivered,  where  there  is  an  an' 
swer  denying  sale  and  also  setting  up  a  compromise,  an  issue  may 
be  submitted  to  the  jury  as  to  the  validity  of  the  debt  unaffected 
by  the  compromise.    Fickey  v.  Merrimon,  70  N.  C,  585. 

In  an  action  for  the  specific  recovery  of  a  chattel,  it  is  proper  to 
submit  an  issue  ascertaining  the  value  of  the  chattel  at  the  time  the 
plaintiff  sold  it  to  the  defendant    Wilson  v.  Hughes,  94  N.  C,  182. 

In  an  action  on  a  policy  of  insurance  wherein  several  distinct  ar- 
ticles are  insured,  it  is  not  proper  to  submit  separate  issues  as  to 
the  value  of  each  separate  article.  Cuthbertson  v.  Insurance  Co., 
96  N.  C,  480. 

In  an  action  for  damages  for  conversion  of  personal  property  the 
Issues  are  properly  restricted  to  plaintiff's  title,  the  act  of  conversion 
and  amount  of  injury.    Rhea  v.  Deaver,  85  N.  C.,  337. 

When,  in  an  action  of  ejectment,  it  is  alleged  in  the  complaint 
"that  plaintiff  was  the  owner"  and  "entitled  to  the  possession"  of 
the  land  in  controversy,  and  the  defendant  in  his  answer,  denies 
each  of  these  allegations,  and  sets  up  new  matter  as  a  defence: 
Held,  to  be  error  to  refuse  to  submit  the  issues  raised  by  the  alle- 
gations of  the  complaint,  and  to  submit  only  those  issues  arising 
on  the  new  matter  set  up  in  the  answer.  Davidson  v.  Gilford,  100 
N.  C,  18;  Gordon  v.  Collett,  102  N.  C,  532. 

It  is  the  duty  of  the  court  to  submit  to  the  Jury  every  material 
issue  raised  by  the  pleadings  unless  waived.  Albright  v.  Mitchell, 
70  N.  C,  445;  Gordon  v.  Collett,  104  N.  C,  381;  Wilson  v.  Bynum,  92 
N.  C,  273. 

When  issues  of  fact  are  raised  by  the  pleadings,  it  is  error  to  sub- 
mit only  the  question  whether  the  plaintiff  is  entitled  to  recover; 
that  is  a  question  of  law  arising  after  verdict  and  addressed  solely 
to  the  court.     Braswell  v.  Johnson,  108  N.  C,  150. 

The  only  issues  proper  to  be  submitted  to  the  jury,  are  those  mat- 
ters alleged  on  the  one  side  and  denied  on  the  other,  which  are 
necessary  to  determine  the  controversy,  and  every  such  issue  ought 
to  be  either  submitted,  or,  under  the  instructions  of  the  court,  clear- 
ly embraced  in  some  other  issue  which  is  submitted.  Kirk  v.  Rail- 
road, 97  N.  C,  82;     McAdoo  v.  R.  R.,  105  N.  C,  140. 

In  a  proceeding  for  the  sale  of  decedent's  land  for  assets  to  pay 
debts,  it  was  error  to  refuse  to  submit  an  issue  raised  by  the 
answer  as  to  the  sufficiency  of  the  personal  property  to  pay  the 
debts.     Stainback  v.  Harris,  115  N.  C,  100. 

The  form  of  issues  is  of  little  consequence  if  the  material  facts 
at  issue  are  clearly  presented  by  them.  Paper  Co.  v.  Chronicle,  115 
N.  C,  147;  Fleming  v.  R.  R.,  Id.  676;  Simmons  v.  Allison,  118  N.  C, 
778;  Patton  v.  Garrett,  116  N.  C,  847. 
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In  an  action  for  re-executlon  of  a  paper  alleged  to  be  lost  which  is 
denied  in  the  answer,  an  issue  as  to  the  loss  must  be  submitted  to 
the  jury.    Henderson  v.  Insurance  Co.,  125  N.  C,  124. 

(2)  Upon  new  matter  in  the  answer,  controverted  by  the 
reply;  or, 

Proper  issues. — Where  a  material  issue  is  raised  by  the  answer, 
although  the  matter  is  not  alleged  in  the  complaint,  it  is  not  error 
to  submit  an  issue  on  it.    Shaw  v.  McNeill,  95  N.  C,  535. 

Where,  to  a  suit  on  a  note,  the  sole  defence  set  up  was  that  it 
was  a  gambling  debt,  the  only  issue  properly  submitted  was  as  to 
the  illegal  consideration.    Carrington  v.  Allen,  87  N.  C,  354. 

If  the  defendant,  in  an  action  to  recover  land,  sets  up  the  defence 
that  he  is  entitled  to  a  homestead  therein,  such  defence  is  embraced 
and  should  be  considered,  under  the  issue  raised  as  to  the  plain- 
tiff's ownership  and  right  to  the  possession  of  the  land.  Morrison 
y.  Watson,  95  N.  C,  479. 

In  an  action  against  a  railroad  for  damages,  the  defendant  ten- 
dered the  issues:  (1)  Were  the  plaintiff's  injuries  caused  by  the 
negligent  running  of  defendant's  engine?  (2)  Was  there  contrib- 
utory negligence  on  the  part  of  the  plaintiff?  (3)  What  damages 
is  the  plaintiff  entitled  to  recover?  The  court  declined  to  submit 
these,  and  substituted  instead  a  single  issue:  What  damages,  if 
any,  is  the  plaintiff  entitled  to  recover?  Held,  to  be  error; 
the  question  of  the  quantum  of  damages  is  a  mere  incidental  one, 
depending  upon  the  real  issues  of  fact  raised  by  the  pleadings. 
Denmark  v.  Railroad,  107  N.  C,  185;  Nathan  v.  R.  R.,  118  N. 
C,  1066. 

When  a  material  defence  is  pleaded,  it  is  proper  for  the  court  to 
submit  an  issue  on  it.    Owens  v.  Phelps,  95  N.  C,  286. 

If  a  party  in  an  action  to  recover  land  sets  up  in  his  pleadings  a 
demand  for  compensation  for  improvements,  he  should  have  that 
question  passed  on  at  the  trial  with  the  other  issues;  he  will  not 
be  permitted  to  raise  it  thereafter,  as  the  judgment  rendered  upon 
the  trial  will  be  deemd  conclusive  of  all  matters  put  in  issue  by  the 
pleadings.     Casey  v.  Cooper,  99  N.  C,  395. 

The  discretion  of  the  judge  in  settling  the  issues  Is  not  reviewable 
if  the  parties  have  opportunity  to  present  every  material  phase  of 
their  contentions.  Redmond  v.  Mullenax,  113  N.  C,  505;  Downs  v. 
High  Point,  115  N.  C,  182;  Pickett  v.  R.  R.,  117  N.  C,  616;  Ritten- 
house  v.  R.  R.,  120  N.  C,  544. 

In  an  action  on  a  note,  the  answer  averred  that  if  the  note  was 
received  at  all  by  plaintiff,  it  was  "received  coupled  with  and  sub- 
ject to  all  the  equities"  between  defendant  and  the  payee,  and  set 
up  a  counterclaim  on  account  of  defective  title  to  the  land  for 
which  the  note  was  given,  and  the  amended  complaint  denied  the 
averment  as  to  the  defective  title  of  the  land :  Held,  that  issues  were 
raised  by  the  pleadings  which  ought  to  have  been  submitted  to  the 
Jury.     Wiggins  v.  Kirkpatrick,  114  N.  C,  299. 

Where  plaintiff  embodied  in  an  amendment  to  the  complaint  a 
reply  and  an  answer  to  the  counterclaim  in  a  pleading,  and  the 
defendant  filed  no  other  answer,  but  an  issue  was  raised  by  the 
pleadings,  it  was  error  to  refuse  to  submit  the  issue  for  the  consider- 
ation of  the  Jury.    Wiggins  v.  Kirkpatrick,  114  N.  C,  299. 

Contributory  negligence. — In  an  action  for  damages  for  an  injury 
caused  by  the  negligence  of  the  defendant,  where  the  defence  is  con- 
tributory negligence,  it  is  sometimes  proper  to  submit  two  issues, 
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one  as  to  the  negligence  of  the  defendant,  and  the  other  as  to  the 
contributory  negligence  of  the  plaintiff,  yet  when  the  action  of  both 
has  contributed  to  the  injury,  it  is  allowable  to  submit  an  issue  only 
as  to  the  defendant's  negligence,  with  instructions  to  find  that  in  the 
negative,  if  the  jury  believed  that  the  plaintiff's  conduct  contributed 
to  the  injury.  Scott  v.  Railroad,  96  N.  C,  428;  Smith  v.  Railroad, 
99  N.  C,  241. 

In  an  action  to  recover  damages  for  an  injury  caused  by  the  negli- 
gence of  the  defendant,  who  pleads  contributory  negligence  on  the 
part  of  the  plaintiff,  the  defendant  is  entitled  to  an  issue  on  this 
question,  unless  the  court  includes  it  under  the  issue  as  to  negli- 
gence, by  proper  instructions  to  the  jury.  Kirk  v.  Railroad,  97  N. 
C,  82. 

Though  under  ch.  33  of  the  acts  of  1887,  a  defendant  in  an  action 
for  damages,  who  relies  on  contrilmtory  neyWjence  on  the  part  of 
plaintiff,  must  allege  it  in  the  answer,  it  is  not  error  to  fail  to  submit 
a  special  issue,  as  to  such  contributory  negligence,  when  there  is 
an  issue,  whether  plaintiff  sustained  injuries  by  the  negligence  of 
defendant,  under  which  the  question  might  be  considered;  certainly 
not  when  the  defendant  declined  to  submit  such  issues  when  re- 
quested. DeBerry  v.  Railroad,  100  N.  C,  310:  McAdoo  v.  Railroad, 
105  N.  C,  140;  Braswell  v.  Johnson,  108  N.  C,  150. 

The  better  practice  is  to  submit  an  issue  upon  the  question  of 
contributory  negligence.  Denmark  v.  Railroad,  107  N.  C,  185; 
Pickett  v.  R.  R.,  117  N.  C.,  616;  Willis  v.  R.  R.,  122  N.  C,  905. 

(3)  Upon  new  matter  in  the  reply,  except  an  issue  of  law 
is  joined  thereon. 

What  issues  should  not  be  submitted. — Where,  in  an  action  to 
recover  land,  the  court  submitted  an  issue  to  the  jury  under  which 
the  location  of  a  disputed  line  could  be  found  by  them,  and  refused 
to  submit  one  proposed  by  the  defendant,  as  to  whether  the  plaintiff 
agreed  that  a  processioner  might  run  and  mark  the  line,  and  that  the 
defendant  might  take  possession  under  said  agreement:  Held,  no 
error,  as  it  was  not  material  to  the  case  and  not  raised  by  the  plead- 
ings.    Overcash  v.  Kitchie,  89  N.  C,  384.     See  Sec.  395,  post. 

Evidential  facts. — The  only  issues  proper  to  be  submitted  to  a  jury 
are  those  raised  by  the  constitutive  facts  alleged  on  the  one  side  and 
denied  on  the  other;  and  those  issues  which  are  merely  evidential, 
and  when  found  by  the  jury,  only  furnish  facts  which  would  be  evi- 
dence to  prove  the  main  issue,  should  never  be  submitted.  Grant  v. 
Bell,  87  N.  C,  34;  Patton  v.  Railroad,  96  N.  C,  455;  Patterson  v. 
Mills,  121  N.  C,  258;  Cornelius  v.  Brawley,  109  N.  C,  542. 

Verdict  on  issues  substantially  the  same  an  estoppel. — A  judicial 
determination  of  the  issues  in  one  action  is  a  bar  to  a  subsequent  one 
between  the  same  parties  having  the  same  object  in  view,  although 
the  form  of  the  latter  and  the  precise  relief  sought  therein  is  differ- 
ent from  the  former.     Edwards  v.  Baker,  99  N.  C,  258. 

In  special  proceedings. — In  a  special  proceeding,  when  a  demurrer 
is  filed  to  a  complaint,  an  issue  of  law  is  raised,  which  should  be  cer- 
tified to  the  judge  at  chambers;  but  when  an  answer  is  filed  which 
raises  issues  of  both  law  and  fact,  the  entire  case  should  be  trans- 
ferred to  the  civil  issue  docket  to  be  tried  at  term.  Jones  v. 
Hemphill,  77  N.  C,  42:  Brandon  v.  Phelps,  77  N.  C,  44;  McBryde  v. 
Patterson,  73  N.  C,  478;  See  Sec.  255,  ante. 
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Sec.  394.  On  issues  of  both  taw  and  fact,  issue  of  law  to 
be  tried  first.    C.  C.  JP.,  *.  222. 

Issues  both  of  law  and  of  fact  may  arise  upon  different 
parts  of  the  pleadings  in  the  same  action.  In  such  cases 
the  issues  of  law  must  be  tried  first,  unless  the  court  other- 
wise direct. 

Issue  of  law,  or  settlement  pleaded,  disposed  of  first. — Where  the 
statute  of  limitations  is  pleaded,  or  a  settlement  in  bar,  it  should  he 
passed  upon  as  a  preliminary  question  before  a  trial  by  referee  or 
otherwise  on  the  merits.  Cox  v.  Cox,  84  N.  C,  139;  Com'rs  v.  Mag- 
nin,  85  N.  C,  114;  Sloan  v.  McMahon,  85  N.  C.,  296;  Neal  v.  Becknell, 
85  N.  C,  299;  Railroad  v.  Morrison,  82  N.  C,  141;  Douglas  v.  Cald- 
well, 64  N.  C,  372;  Com'rs  v.  Raleigh,  88  N.  C,  120.  This  course  was 
pursued  in  Barham  v.  Lorn  ax,  73  N.  C,  76,  but  without  adjudication 
on  the  point. 

In  an  action  for  an  account,  if  the  defendant  pleads  final  settle- 
ment, it  is  the  duty  of  the  court  to  have  this  issue  determined  before 
ordering  a  reference  for  account.  Quarles  v.  Jenkins,  98  N.  C,  258; 
Clements  v.  Rogers,  95  N.  C,  248. 

A  plea  in  bar  of  an  action  for  an  account  must  he  determined  be- 
fore ordering  a  reference,  notwithstanding  there  may  be  other  mat- 
ters alleged  in  the  pleadings  arising  subsequently  to  the  matter 
pleaded  in  bar,  as  to  which  an  account  may  be  necessary.  Bridgers 
v.  Bridgers,  101  N.  C,  71. 

Though  a  party  has  the  right  to  demand  that  his  plea  in  bar  shall 
he  passed  upon  before  a  reference  of  the  action,  otherwise  requiring 
a  reference,  he  waives  the  right  by  not  insisting  upon  it  before  ref- 
erence ordered.    Wilson  v.  Pearson,  102  N.  C,  290. 

Where  the  facts  upon  which  a  plea  in  bar  is  based  are  admitted  in 
the  pleadings,  it  is  the  duty  of  the  judge  to  determine  the  question 
of  law  raised,  and  if  he  refuses  to  pass  upon  the  plea  in  bar,  but 
orders  a  reference  to  state  an  account,  such  refusal  is  a  denial  of 
a  right,  and  in  effect  an  adverse  ruling  upon  the  plea,  which  is 
open  to  correction  on  appeal  to  this  court.  Woody  v.  Brooks,  102 
N.  C,  334. 

When  fraud  appears  on  face  of  instrument  sued  on. — If  fraud  ap- 
pears plainly  on  the  face  of  an  impeached  instrument  the  presump- 
tion of  fraud  is  conclusive  and  the  court  will  pronounce  it  void  in 
law  without  the  intervention  of  a  Jury.  Redmond  v.  Chandley,  119 
N.  C,  575. 

Sec.  395.     When  find  by  whom  issues  to  be  made  up. 

The  issues  arising  upon  the  pleadings,  material  to  be 
tried,  shall  be  made  up  by  the  attorneys  appearing  in  the 
action,  and  reduced  to  writing,  or  by  the  judge  presiding, 

before  or  during  the  trial. 

Issues  should  be  made  up  before  the  trial. — By  the  common  law 
the  parties  made  up  the  issue  by  their  pleadings.  The  Code  adopts 
the  equity  procedure,  when  the  issues  are  not  eliminated  by  the 
proceedings,  but  must  be  made  by  the  court.  The  consumption  of 
time  In  wrangling  over  the  issues  is  a  serious  inconvenience,  to 
remedy  which  the  rules  of  the  supreme  court  upon  the  subject  were 

473 


§395  CLARK'S   CODE   OP   CIVIL  PROCEDURE. 

adopted.  The  only  alteration  intended  to  be  made  by  these  was  to 
have  the  issues  made  up  beforehand,  and  no  appeal  lies  from  a  rul- 
ing of  the  Judge  in  regard  to  them,  any  more  than  on  the  admissi- 
bility of  testimony.     School  Committee  v.  Kesler,  66  N.  C,  323. 

Note. — Since  then  the  ruling  has  been  that  the  action  of  the  trial 
court  as  to  issues  is  reviewable.     See  decisions  below  cited. 

1 88 u es  may  be  changed  during  trial. — The  trial  court  may  exercise 
a  discretion  in  altering  or  substituting  issues,  when  those  so  altered 
or  substituted  will  permit  any  specific  view  of  the  law  arising  out  of 
the  testimony  to  be  presented.  Blackwell  v.  Railroad,  111  N.  C, 
151;  Buff  kins  v.  Eason,  112  N.  C.,  162. 

Duty  of  court. — If  the  issues  are  not  prepared  by  the  attorneys, 
it  is  the  duty  of  the  Judge  who  tries  the  case  to  do  so.  Bowen  v, 
Whitaker,  92  N.  C,  367. 

Where  issues  are  raised  by  the  pleadings,  it  is  the  duty  of  the 
court  to  eliminate  and  submit  them  to  the  jury,  and  when  this  is  not 
done,  the  supreme  court  will  refuse  to  take  cognizance  of  the  cause 
upon  such  imperfect  record,  unless  the  issues  in  nowise  affect  the 
errors  assigned.    Fisher  v.  Mining  Co.,  94  N.  C,  397. 

It  is  the  duty  of  the  court  to  see  that  all  material  controverted 
matters  contained  in  the  pleadings  are  eliminated  and  submitted 
to  the  jury  in  the  form  of  issues.  McDonald  v.  Carson,  94  N.  C, 
497;  but  neither  the  refusal  to  submit  immaterial  issue  is  error. 
Houck  v.  Adams,  98  N.  C,  519;  nor  the  submission  of  an  immaterial 
issue.     Mace  v.  Life  Asso.,  101  N.  C,  122. 

This  section  is  mandatory,  and  binding  equally  upon  the  court  and 
counsel,  and  it  is  the  duty  of  the  trial  judge,  either  of  his  own  motion 
or  at  the  suggestion  of  the  counsel,  to  submit  such  issues  as  are 
necessary  to  settle  the  material  controversies  arising  on  the  plead- 
ings. In  the  absence  of  such  issues,  or  equivalent  admissions  of 
record  sufficient  to  reasonably  justify  a  judgment  rendered  thereon, 
this  court  will  order  a  new  trial.  Tucker  v.  Satterthwaite,  120  N. 
C,  118. 

Issues,  how  framed. — When  the  pleadings  are  so  framed  as  to  pre- 
sent the  case  of  either  party  in  more  than  one  aspect,  as  to  the  evi- 
dence that  may  be  produced,  the  issues  should  not  be  so  framed  as 
to  exclude  any  pertinent  evidence  affecting  the  merits,  but  should 
be  so  shaped  as  to  embrace  the  whole  of  the  material  allegations 
controverted.  This  may  be  insisted  upon,  <ut  of  right,  by  either  party 
to  the  action.     Davidson  v.  GIfford,  100  N.  C,  18. 

Ordinarily  it  must  be  left  to  the  sound  discretion  of  the  court 
whether  to  submit  specific  issues  so  that  the  finding  will  be  in  the 
nature  of  a  special  verdict  or  confine  the  inquiry  to  one  or  a  small 
number  of  issues,  provided  that  the  issues  are  those  raised  by  the 
pleadings.  Emry  v.  Railroad,  102  N.  C,  209;  Springer  v.  Shavender, 
116  N.  C,  12. 

In  framing  issues  for  the  jury,  it  has  been  settled,  (1)  that  only 
issues  of  fact  raised  by  the  pleading  must  be  submitted  to  the  Jury; 
(2)  that  the  verdict,  whether  upon  one  or  many  issues,  must  estab- 
lish facts  sufficient  to  enable  the  court  to  proceed  to  judgment;  (3) 
of  the  issues  raised  by  the  pleadings,  the  judge  who  tries  the  case 
may,  in  his  discretion,  submit  one  or  many,  provided  that  neither 
party  is  denied  the  opportunity  to  present  to  the  jury  any  view  of  the 
law  arising  out  of  the  evidence  through  the  medium  of  pertinent  in- 
structions on  some  issue  passed  upon.  McAdoo  v.  Railroad,  105 
N.  C,  140;  Denmark  v.  Railroad,  107  N.  C,  185. 

The  rules  laid  down  for  framing  issues  in  Emry  v.  Railroad,  102  N. 
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C,  209,  and  McAdoo  v.  Railroad,  105  N.  C,  140,  discussed  and  ap- 
proved.    Bras  well  v.  Johnson,  108  N.  C,  150. 

The  form  in  which  issues  are  submitted  is  of  little  consequence  if 
the  material  facts  in  controversy,  as  appear  from  the  pleadings,  are 
clearly  presented  by  them,  and  provided  that  they  be  such  that  the 
court  may  proceed  to  judgment,  and  will  allow  the  parties  to  present 
to  the  jury  any  material  view  of  the  law  arising  out  of  the  testimony 
which  counsel  may  request  the  court  to  embody  in  the  instructions 
to  the  jury.  Paper  Company  v.  Chronicle,  115  N.  C,  147;  Allen  v. 
Allen,  114  N.  O.,  121;  Fleming  v.  R.  R.,  115  N.  C,  676. 

Issues  mutt  be  tendered  by  counsel. — When  a  proper  issue  is  not 
tendered  in  the  court  below,  it  cannot  be  complained  of  on  an  ap- 
peal, that  the  court  did  not  frame  it  Kidder  v.  Mcllhenny,  81  N. 
C,  123;  Curtis  v.  Cash,  84  N.  C,  41;  Bryant  v.  Fisher,  85  N.  C,  71; 
Walker  v.  Scott,  106  N.  C,  56;  Alexander  v.  Robinson,  85  N.  C,  275. 

It  is  the  duty  of  the  party  to  an  action  to  tender  such  issues  before 
the  trial  begins  as  he  conceives  are  necessary  to  try  the  case  upon 
the  merits;  and  an  exception  made  after  the  trial,  that  issues,  which 
might  properly  have  been  submitted,  were  not,  comes  too  late. 
8immons  v.  Mann,  92  N.  C,  12;  Oakley  v.  Van  Noppen,  96  N.  C,  60; 
Silver  Valley  Co.  v.  Baltimore  Co.,  99  N.  C,  445;  Pollock  v.  Warwick, 
104  N.  C.t  638. 

Where  a  party  to  an  action  prepares  issues  which  are  submitted, 
and  then  objects  to  another  issue  submitted  by  the  court,  he  cannot 
be  heard  to  assign  as  error  that  the  court  did  not  submit  an  issue  on 
a  particular  question  on  which  he  did  not  ask  an  issue.  McDonald 
v.  Carson,  95  N.  C,  377;  Wagon  Co.  v.  Byrd,  119  N.  C,  460. 

Issue  not  tendered  by  counsel. — Where  an  issue  Involved  by  the 
pleadings  was  not  tendered,  and  the  issues  submitted  were  not  ob- 
jected to  on  the  trial,  a  party  in  such  default  cannot  complain  of 
the  consequences  of  his  own  neglect  Maxwell  v.  Mclver,  113  N.  C, 
288;  Wagon  Co.  v.  Byrd,  119  N.  C,  460. 

Issues  submitted  without  objection. — Where  issues  are  submitted 
which  are  not  raised  by  the  pleadings,  without  objection,  objection 
cannot  be  made  to  them  for  the  first  time  on  appeal,  and  the  findings 
must  stand.  Porter  v.  Railroad,  97  N.  C,  66;  Clements  v.  Rogers, 
95  N.  C,  248;  Wilson  v.  Hughes,  94  N.  C,  182;  Gatling  v.  Boone,  101 
N.  C,  61. 

Where  at  the  commencement  of  the  trial  certain  issues  were 
agreed  upon  by  the  parties  to  the  action,  but  subsequently  the  court 
substituted  others  without  objection,  after  verdict  an  exception  that 
such  issues  were  not  properly  submitted  came  too  late.  Phifer  v. 
Alexander,  97  N.  C,  335;  Moore  v.  Hill,  85  N.  C,  218:  Cotton  Mills  v. 
Abernathy,  115  N.  C,  402;  Lowe  v.  Elliott,  107  N.  C,  718. 

If  a  party  assent  to  the  submission  of  an  improper  issue,  he  will 
not  be  permitted  to  make  it  the  ground  of  exception.  Chemical  Co. 
v.  Johnson,  101  N.  C,  223;  Carey  v.  Carey,  108  N.  C,  267. 

Where  an  issue  distinctly  raised  by  the  pleadings  is  submitted  to 
the  jury  without  objection,  a  motion  by  plaintiff  after  verdict  for  the 
defendant  for  judgment  on  the  pleadings  cannot  be  entertained. 
Lewis  v.  Foard,  112  N.  C,  402. 

What  issues  should  be  submitted. — When  issues  are  made  up  by 
the  pleadings,  parties  have  a  right  to  have  those  material  to  the  de- 
termination of  the  case  submitted  to  a  jury;  and  for  the  presiding 
judge  to  withdraw  such  material  issues  and  substitute  others  in  their 
place  is  error.    Albright  v.  Mitchell,  70  N.  C,  445. 

Not  every  matter  averred  on  one  side  and  denied  on  the  other  is 
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an  Issue  to  be  submitted  to  the  Jury,  but  only  such  as  are  necessary 
to  dispose  of  the  controversy.  Cedar  Falls  Co.  v.  Wallace,  83  N. 
C,  225. 

Only  such  issues  as  arise  upon  the  pleadings  should  be  submitted 
to  the  jury,  and  it  is  the  duty  of  the  court  to  determine  what  they 
are.  The  law  and  practice  in  reference  to  pleading  and  framing 
issues,  discussed  by  Merrimon,  J.  Miller  v.  Miller,  89  N.  C,  209. 
Whether  when  contributory  negligence  is  pleaded,  one  or  two  issues 
should  be  submitted  depends  upon  the  pleadings.  Scott  v.  R.  R., 
96  N.  C,  428. 

Only  such  issues  as  are  raised  by  the  pleadings  should  be  sub- 
mitted to  the  jury,  and  it  is  not  error  for  the  court  to  refuse  to  sub- 
mit an  issue  which  the  pleadings  do  not  present.  Wright  v.  Cain, 
93  N.  C,  296. 

Only  issues  arising  naturally  upon  the  pleadings  should  be  sub- 
mitted, but  where  they  are  subdivided,  this  is  not  a  ground  for  new 
trial,  unless  it  appear  that  they  were  therehy  confusing,  complicated 
or  prejudicial.  Bean  v.  Railroad,  107  N.  C,  731;  Coiey  v.  Statesville, 
121  N.  C,  301. 

The  test  is,  did  the  issues  presented  afford  the  parties  opportunity 
to  introduce  all  pertinent  evidence  and  apply  it  fairly.  Black  v. 
Black,  110  N.  C,  398;  Pretzfelder  v.  Ins.  Co.,  123  N.  C,  164;  Willis  v. 
R.  R.,  122  N.  C,  906. 

Where  a  controversy  as  to  the  ownership  of  land  was  narrowed 
down  to  the  single  question  of  the  date  of  delivery  of  a  deed,  it  was 
not  error  for  the  judge  to  submit  an  issue  as  to  such  date  Instead  of 
the  usual  one  involving  the  title.    Vaughan  v.  Parker,  112  N.  O.,  96. 

Where  the  issues  submitted  by  the  court  were  substantially  the, 
same  as  those  offered  by  a  party  on  the  trial,  it  was  not  error  to  re- 
fuse to  submit  the  latter.     Luttrell  v.  Martin,  112  N.  C,  594. 

In  processioning  proceedings  an  issue  sufficiently  broad  should 
be  submitted,  allowing  the  jury  to  locate  the  boundary  line  according 
to  evidence,  whether  in  accordance  with  the  contentions  of  the 
parties  or  not.    Williams  v.  Hughes,  124  N.  C,  3. 

In  the  trial  of  an  action  only  such  issues  should  be  submitted  as 
arise  out  of  the  pleadings  and  as  will  plainly  and  intelligibly  present 
to  the  jury  the  contentions  of  the  parties.  Shoe  Co.  v.  Hughes,  122 
N.  C,  296. 

In  the  trial  of  an  action  to  set  aside  a  deed  as  fraudulent,  where 
the  question  involved  was  whether  or  not  the  deed  was  executed  by 
a  husband  to  his  wife  with  the  intent  to  hinder,  delay  and  defraud 
his  creditors,  it  was  sufficient  to  submit  only  two  issues,  one  as  to 
the  fraudulent  intent  of  the  husband,  and  the  other  of  the  wife's 
knowledge  of  such  fraudulent  intent  when  she  accepted  the  deed. 
Redmond  v.  Chandley,  119  N.  C,  575. 

What  issues  should  not  be  submitted. — In  a  case  involving  compli- 
cated accounts  the  parties  are  not  entitled  to  have  the  facts  passed 
upon  by  a  jury.  Under  the  C.  C.  P.,  it  is  referred  to  a  referee  who 
gives  his  judgment  upon  both  facts  and  law.  Klutts  v.  McKensie, 
65  N.  C,  103;  Martin  v.  Milbourn,  66  N.  C,  321.  Contra,  Green  v. 
Castlebury,  70  N.  C,  20,  and  all  cases  since. 

The  court  should  not  submit  an  issue  to  the  jury  when  there  is  no 
evidence  to  support  it.  Best  v.  Frederick,  84  N.  C,  176;  Ellerbe  v. 
R.  R.,  118  N.  C,  1024. 

Alternative  issues  should  not  be  submitted.  Coble  v.  Coble,  82 
N.  C,  339. 

The  court  should  not  submit  to  the  jury  such  issues  as  are  directed 
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to  mere  details  of  evidence.  Grant  v.  Bell,  87  N.  C,  34;  Patton  v. 
Railroad,  96  N.  C.,  455. 

Nor  issues  on  points  not  decisive  of  the  case.  Henry  v.  Rich,  64 
N.  C.f  379. 

Where  the  supreme  court  has  passed  upon  the  effect  of  record  and 
documentary  evidence  in  one  appeal  and  remanded  the  case  for  a 
new  trial,  it  is  not  error  for  the  trial  judge  to  refuse  to  submit  an  is- 
sue to  be  found  only  on  such  evidence,  when  it  was  declared  by  the 
court  on  appeal  to  be  insufficient  for  that  purpose.  McMillan  v. 
Baker,  97  N.  C,  197. 

Where  an  issue  was  tendered  which  aimed  to  ascertain  the  intent 
of  one  party  to  a  contract,  rather  than  what  was  the  agreement  be- 
tween the  parties,  it  was  proper  to  refuse  to  substitute  such  issue 
for  one  submitted  by  the  court,  framed  to  ascertain  the  agreement. 
Spencer  v.  Fortescue,  112  N.  C,  268. 

It  was  not  error  in  the  trial  Judge  to  refuse  to  submit  Issues  ten- 
dered by  a  party  in  an  action  of  ejectment,  when  it  appeared  to  such 
Judge  that  every  pertinent  inquiry  could  be  presented  in  the  three 
issues  ordinarily  submitted  in  such  actions.  Kimsey  v.  Munday, 
112  N.  C,  816. 

It  is  not  error  on  the  part  of  the  judge  below  to  refuse  to  submit 
an  issue  offered  by  a  party  upon  whom  the  burden  rests,  where  there 
is  no  evidence  to  support  it.    Vanstory  v.  Thornton,  112  N.  C,  196. 

Nor  to  refuse  to  submit  issues  tendered  by  the  plaintiff  having  no 
reference  to  the  equities  set  up  by  defendant.  Allen  v.  Allen,  114 
N    C,  121. 

It  is  not  error  to  refuse  to  submit  an  issue  when  the  party  asking 
It  has  an  opportunity  to  present  (ully  under  other  issues  submitted, 
his  evidence  and  his  views  of  the  law  arising  thereon.  Downs  v. 
High  Point,  115  N.  C.  182;  Hamilton  v.  Buchanan,  112  N.  C,  463; 
Ricks  v.  Stancill,  119  N.  C,  99;  Bradsher  v.  Hightower,  118  N.  C, 
399. 

Nor  as  to  a  claim  for  damages  which  the  plaintiff  has  expressly 
abandoned.    Ward  v.  R.  R.,  112  N.  C,  168. 

The  refusal  to  submit  issues  not  raised  by  the  pleadings  is  not 
error.     Christmas  v.  Haywood,  119  N.  C,  131. 

Issue  in  devisavlt  vel  non. — Upon  the  trial  of  an  issue  dcvimvit 
vel  non,  the  form  of  the  issue,  "Is  the  paper-writing  propounded  *  * 
and  every  part  thereof  the  last  will  and  testament  of  the  deceased  ?" 
is  in  accordance  with  the  precedents  and  proper.  Cornelius  v. 
Brawley,  109  N.  C,  542. 

Immaterial  and  irrelevant  Issues. — The  submission  to  the  jury  of 
an  irrelevant  or  immaterial  issue,  when  it  cannot  be  seen  how  it 
prejudiced  the  appellant,  is  not  assignable  as  error.  McDonald  v. 
Carson,  94  N.  C,  497;  Cuthbertson  v.  Ins.  Co.,  96  N.  C,  480;  Cumming 
v.  Barber,  99  N.  C,  332;  Mace  v.  Life  Asso.,  101  N.  C,  122;  Simmons 
v.  Allison,  118  N.  C,  797. 

Immaterial  issues  should  never,  and  issues  embracing  incidental 
facts  should  not  ordinarily  be  submitted,  and  if  a  party  is  prejudiced 
thereby  it  is  ground  for  a  new  trial  when  excepted  to  in  apt  time. 
Willis  v.  Branch,  94  N.  C,  142;  Home  v.  Bank,  108  N.  C,  109. 

issue  not  raised  by  pleadings. — It  is  erroneous  to  submit  an  issue 
to  the  Jury  which  is  not  raised  by  the  pleadings.    Willis  v.  Branch, 

94  N.  C,  142;  Carpenter  v.  Tucker,  98  N.  C,  316;  Lewis  v.  Railroad, 

95  N.  C,  179;  McAbsher  v.  Railroad,  108  N.  C,  344. 

If  issue  In  language  of  pleadings. — It  is  sufficient  if  an  issue  is  sub- 
mitted in  the  language  of  the  pleading.     If  it  is  desired  in  another 
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form,  the  court  should  be  asked  to  amend  the  pleadings  so  that  it 
may  arise  in  the  form  desired.  McKinnon  v.  Morrison,  104  N.  C, 
354. 

Where  the  issues  do  not  cover  all  the  matters  in  controversy. — 
When  the  issues  submitted  do  not  cover  the  whole  merits  of  a  case, 
the  court  will  retain  the  cause  and  send  down  other  issues  to  be 
passed  upon  by  the  Jury  in  the  court  below.  Allen  v.  Baker,  86  N. 
C,  91;  McDonald  v.  Carson,  95  N.  C,  377. 

All  the  issues  of  law  and  fact  should  be  tried  and  determined  and 
the  case  not  settled  by  piecemeal.  Briggs  v.  Smith,  83  N.  C,  306; 
Kirby  v.  Mills,  78  N.  C,  124. 

Exception  not  sustainable. — An  exception  to  issues  submitted  or 
for  failure  to  submit  issues  tendered  cannot  be  sustained  where 
those  submitted  properly  arose  upon  the  pleadings.  James  v.  Rail- 
road, 121  N.  C,  530. 

It  is  not  error  to  refuse  to  submit  an  issue  as  to  the  statute  of 
limitation  when  the  only  controversy  is  whether  the  defendant  in- 
duced the  plaintiff  to  delay  action  upon  his  express  promise  to  waive 
the  statute.     Cecil  v.  Henderson,  121  N.  C,  244. 

No  exception  taken  at  the  trial. — A  defect  in  the  form  of  an  issue 
cannot  be  assigned  as  error  on  appeal  when  not  excepted  to  below. 
Robinson  v.  Sampson,  121  N.  C,  99. 

See  supra  "Issues  submitted  without  objection." 

Where  no  issue  is  evolved  by  the  pleadings. — Where,  upon  an  ap- 
peal the  contending  allegations  of  the  parties  in  the  court  below 
do  not  appear  to  have  evolved  any  issue,  a  venire  de  novo  will  be 
granted  in  order  that  there  may  be  a  repleader.    Brown  v.  Cooper, 

85  N.  C,  477. 

When  no  issue  is  submitted. — Where  no  issues  were  eliminated 
and  submitted,  but  the  court  below  held  that  upon  the  evidence  the 
plaintiff  was  not  entitled  to  recover,  and  he  took  a  nonsuit  and  ap- 
pealed, the  failure  to  submit  issues  was  not  material.  Fisher  v. 
Mining  Co.,  94  N.  C,  397. 

No  issue  is  necessary  when  the  facts  are  not  disputed.  Alderman 
v.  Rivenbark,  96  N.  C,  134. 

It  is  again  intimated  that  the  supreme  court  will  not  entertain  an 
appeal  where  the  transcript  of  the  record  fails  to  show  that  issues 
were  proposed  and  submitted  as  required  by  The  Code.  Tiddy  v. 
Harris,  101  N.  C,  589. 

Refusal  of  issues  cured. — Though  the  issues  tendered  by  a  defend- 
ant eliminated  more  distinctly  the  matters  controverted  in  the  plead- 
ings than  those  adopted  by  the  court,  he  has  no  ground  of  complaint 
if  the  instructions  to  the  jury  raised  every  defence  available  to  him 
under  those  he  tendered.  McDonald  v.  Carson,  95  N.  C,  377;  Mere- 
dith v.  Iron  Co.,  99  N.  C,  576;  Blackwell  v.  R.  R.,  Ill  N.  C,  151. 

When  the  verdict  establishes  facts  sufficient  to  sustain  the  judg- 
ment, and  it  appears  that  issues  tendered  by  a  party  were  refused, 
but  the  jury  were  told  by  the  judge  how  the  testimony  relating  to  the 
rejected  issues  bore,  in  law,  upon  the  issues  submitted,  a  new  trial 
will  not  be  granted.  Emry  v.  Railroad,  102  N.  C,  209;  Pickett  v.  R. 
R.,  117  N.  C,  637. 

Sec  Sees.  391,  393,  ante,  and  Sec.  409,  post,  and  cases  cited. 

Sec.  396.   Issues  should  be  in  concise  and  direct  terms.  Mule 
IV.  of  Sup.  Ct.,  Jutie  Term,  1871. 

Issues  should  be  framed  in  concise  and  direct  terms,  and 
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prolixity  and  confusion  must  be  avoided  by  not  having  too 
many  issues. 

Directory. — The  rule  prescribed  by  the  supreme  court  (80  N.  C, 
495)  for  the  preparation  of  issues  on  the  trial  of  causes  is  merely 
directory.  Witkowski  v.  Watkins,  84  N.  C.,457;  School  Committee 
v.  Kesler,  66  N.  C,  323. 

Mandatory. — The  provisions  of  The  Code  are  mandatory  that  the 
controverted  allegations  in  the  pleadings  should  be  submitted  to  the 
jury  in  the  shape  of  issues.  Rudasill  v.  Falls,  92  N.  C.,222;  Arnold  v. 
Estes,  92  N.  C.,  162;  Denmark  v.  Railroad,  107  N.  C,  186;  Shoe  Co. 
v.  Hughes,  122  N.  C.,  296. 

Tne  requirements  of  the  statute  in  regard  to  submitting  distinct 
issues  in  writing  to  the  jury  is  mandatory,  and  where  it  does  not  ap- 
pear from  the  record  what  issues  were  submitted,  but  it  is  stated  in 
general  terms  that  all  the  issues  were  found  in  favor  of  the  plaintiff, 
a  new  trial  will  be  granted.  Bowen  v.  Whitaker,  92  N.  C,  367; 
Tucker  v.  Satterthwaite,  120  N.  C,  118,  and  cases  cited. 

The  material  issues  of  fact  raised  by  the  pleadings  must  be  sub- 
mitted, unless  it  appears  to  the  court  that  this  right  is  waived  by  the 
parties.  Davidson  v.  Gifford,  100  N.  C,  18;  Porter  v.  Railroad,  97 
N.  C,  66;  Gordon  v.  Collett,  102  N.  C,  532. 

All  issues  raised  by  the  pleadings  should  be  submitted  to  the  jury; 
hence,  where  a  reply  to  an  answer  set  up  an  additional  cause  of  ac- 
tion not  inconsistent  with  that  set  up  in  the  complaint,  it  was  error 
to  refuse  to  submit  issues  arising  upon  the  facts  stated  in  the  reply. 
Nimocks  v.  Mclntyre,  120  N.  C,  325. 

Concise  and  direct. — Alternative  propositions  are  objectionable  as 
issues.     Coble  v.  Coble,  82  N.  C,  339. 

Issues  which  embrace  all  the  substantial  matters  of  defence  de- 
veloped in  the  pleading  and  necessary  to  a  determination  of  the  ac- 
tion are  sufficient.  Dupree  v.  Insurance  Co.,  92  N.  C,  417;  Bank  v. 
School  Committee,  121  N.  C,  107. 

Where  issues  are  framed  in  such  a  manner  that  the  material  facts 
of  the  case  as  found  by  the  jury  are  confused  and  unsatisfactory, 
the  verdict  should  be  set  aside  and  a  new  trial  ordered.  Turrentine 
v.  Railroad,  92  N.  C,  638;  Bottoms  v.  Railroad,  109  N.  C,  72;  Allen  v. 
Sallinger,  105  N.  C,  333. 

Issues  are  not  required  to  be  in  any  particular  form,  but  they 
should  be  so  framed  as  to  clearly  present  the  controverted  facts. 
Mace  v.  Life  Insurance  Co.,  101  N.  C,  122. 

Issues  substantially  presenting  the  disputed  facts  in  controversy, 
though  unnecessarily  multiplied,  are  not  the  proper  subject  of  ex- 
ception. Black  v.  Black,  110  N.  C,  398;  Bonds  v.  Smith,  106  N.  C, 
553;  Patton  v.  Garrett,  116  N.  C,  856. 

Proper  issues. — Unless  a  party  is  prejudiced  thereby,  the  submis- 
sion of-  one  issue  covering  several  material  issues  tendered,  instead 
of  submitting  them  separately,  is  not  error.  Jordan  v.  Farthing,  117 
N.  C,  181. 

The  proper  issues  to  submit,  and  instructions  to  be  given  the  jury 
where  indulgence  of  the  principal  by  the  creditor  is  relied  on  as  a 
defence  by  a  surety,  pointed  out.  Sutton  v.  Walters,  118  N.  C, 
496. 

In  all  cases  which  necessitate  the  application  of  intricate  ques- 
tions of  law  to  the  facts,  the  issues  should  be  so  framed  as  to  admit 
of  a  clear  understanding  by  the  jury  of  the  various  aspects  in  which 
the  law  applies  to  the  different  conclusions  properly  deducible  from 
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the  testimony.  Nathan  v.  R.  R.,  118  N.  C,  1066;  Baker  v.  Railroad, 
118  N.  C.,  1016. 

In  the  trial  of  an  action  it  is  not  error  to  eliminate  from  an  issue 
tendered  superfluous  words  and  words  which  give  to  it  a  construc- 
tion not  warranted  by  the  testimony.  Allen  v.  Railroad  Co.,  119  N. 
C,  710. 

Where  an  issue  submitted  to  a  jury  will  enable  a  party  to  present 
every  phase  of  his  case,  it  is  needless  to  subdivide  it  into  several 
issues.     Rittenhouse  v.  Street-Railway  Company,  120  N.  C,  544. 

Two  propositions  in  one  issue, — It  is  misleading  to  embody  in  one 
issue  two  propositions,  to  which  different  responses  might  be  made. 
A  new  trial  will  be  granted  if  such  an  issue  is  submitted,  exception 
being  taken  thereto  in  apt  time.  Emry  v.  Railroad,  103  N.  C,  209; 
Mfg.  Co.  v.  Assurance  Co.,  106  N.  C,  28;  Carey  v.  Carey,  108  N.  C.t 
271. 

The  inclusion  in  an  issue  submitted  to  the  jury  of  several  matters, 
some  of  which  are  not  in  controversy,  is  erroneous,  as  tending  to 
mislead  the  jury.    Waters  v.  Waters,  125  N.  C,  590. 

Double  issues. — When  the  plea  of  insanity  is  set  up,  it  is  compe- 
tent to  submit  together  the  double  issue  as  to  sanity  and  on  the 
merits,  both  in  civil  and  criminal  cases.  Smith  v.  Smith,  106  N.  C, 
498;  State  v.  Haywood,  94  N.  C,  847. 

In  actions  for  negligence. — In  the  trial  of  an  action  in  which  the 
negligence  of  defendant  is  charged  and  the  contributory  negligence 
of  plaintiff  is  set  up  as  a  defence,  the  trial  judge  may,  in  his  dis- 
cretion, use  two  or  three  issues  or  confine  the  jury  to  one.  Sherrill 
v.  Tel.  Co.,  117  N.  C,  353:  Pickett  v.  R.  R.,  117  N.  C,  616. 

In  cases  based  upon  alleged  negligence,  in  which  contributory  neg- 
ligence is  pleaded,  where  the  pleadings  and  testimony  are  of  such 
character  as  to  justify  it,  the  issues  should  include  the  questions  of 
negligence  of  defendant,  contributory  negligence  of  plaintiff,  and 
whether  the  defendant  could  have  avoided  the  injury  by  the  exer- 
cise of  ordinary  care,  notwithstanding  plaintiff's  negligence 
Baker  v.  Railroad,  118  N.  C,  1016.  But  it  is  not  error  to  refuse  to 
submit  an  issue  as  to  whether  the  injury  could  have  been  avoided 
by  defendant,  notwithstanding  plaintiff's  contributory  negligence, 
if  that  phase  of  the  inquiry  is  explained  in  the  charge.  Ellerbe  v. 
Railroad,  118  N.  C,  1024. 

In  the  trial  of  an  action  against  a  telegraph  company  for  damages 
for  failure  to  send  a  telegram,  in  which  contributory  negligence  had 
not  been  alleged  by  defendant,  the  court  submitted  issues  Involving 
(1)  the  negligence  of  the  defendant;  (2)  the  contributory  negligence 
of  the  plaintiffs;  (3)  the  question  whether,  notwithstanding  the  con- 
tributory negligence  of  plaintiffs,  defendant  could,  by  ordinary  dili- 
gence, have  avoided  the  injury;  and  (4)  the  amount  of  damages; 
Held,  that  as  under  the  first  and  fourth  issues,  plaintiffs  could  de- 
velop their  whole  case  and  have  every  principle  of  law  to  which  they 
were  entitled  applied,  in  any  aspect  of  the  case,  the  submission  of  the 
issues  as  to  the  contributory  negligence  (while  not  necessary)  was 
harmless  error.    Andrews  v.  Telegraph  Co.,  119  N.  C,  403. 

"Voluntary  assumption  of  risk"  being  embraced  in  an  issue  as  to 
contributory  negligence,  it  was  not  error,  in  the  trial  of  an  action  for 
damages  where  the  trial  judge  submitted  an  issue  as  to  contributory 
negligence  of  plaintiff's  intestate,  to  refuse  to  submit  an  issue  ten- 
dered by  defendant  as  to  whether  the  plaintiff's  intestate  "volun- 
tarily assumed"  the  risk  of  an  injury.  Rittenhouse  v.  Street-Railway 
Company,  120  N.  C,  544. 
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Issues  properly  refused. — It  is  not  error  on  the  trial  of  an  action  to 
refuse  to  submit  issues  tendered  by  a  party  when  they  are  practi- 
cally covered  by  the  issues  already  submitted  to  the  jury.  Albert  v. 
Insurance  Company,  122  N.  C,  93. 

Where  the  issues  submitted  by  the  court  on  the  trial  of  an  action 
were  those  properly  arising  on  the  pleadings  and  every  phase  of 
the  contentions  of  the  parties  could  be  presented  thereon,  it  was. 
not  error  to  refuse  to  submit  others  tendered  by  the  defendant.  Wil- 
lis v.  Railroad,  122  N.  C,  905. 

Immaterial  issue. — Where,  in  the  trial  of  an  action  to  recover  landr 
the  controversy  was  as  to  a  certain  portion  only  of  a  tract  claimed 
by  plaintiff,  it  was  not  error  to  refuse  to  submit  an  issue  relating  to- 
land  other  than  that  in  question.     Love  v.  Gregg,  117  N.  C,  467. 

Refusal  of  issue,  effect. — The  refusal  to  submit  issues  is  an  adju- 
dication against  the  right  of  the  plaintiffs  to  have  the  same  sub- 
mitted and,  whether  erroneous  or  not  became  ntt  judicata  after  the 
failure  of  plaintiffs  to  prosecute  an  appeal  therefrom.  Preiss  v. 
Cohen,  117  N.  C,  54. 

A  rrnire  de  novo  will  not  be  ordered  because  a  material  element 
is  lacking  in  the  issues  submitted,  if  it  appear  that  no  objection  was 
made  to  the  issues  in  the  lower  court,  and  it  also  appears  that  the 
judge  charged  that  the  jury  must  be  satisfied  from  the  evidence  that 
the  matter  omitted  from  the  issues  was  established  before  they 
could  answer  the  issue  in  the  affirmative.  Sutton  v.  Walters,  118  N. 
C,  496. 

Frame  of  issues  largely  left  to  discretion  of  judge. — The  supreme 
court  will  not  interfere  with  the  discretion  of  the  trial  judge  in  shap- 
ing and  submitting  issues  if  it  appear  that  an  opportunity  is  given 
the  parties  to  present  their  evidence  and  the  law  applicable  there- 
on to  the  jury,  and  they  were  raised  by  the  pleadings.  Cuthbertson 
v.  Ins.  Co.,  96  N.  C,  480:  Lineberger  v.  Tidwell,  104  N.  C,  506;  Waller 
v.  Bowling,  108  N.  C,  289;  Grubbs  v.  Ins.  Co.,  108  N.  C,  478. 

The  form  and  number  of  issues  submitted  must  be  determined  by 
the  judge  who  tries  the  case,  in  the  exercise  of  a  sound  discretion, 
except  that  they  must  be  such  as  that  the  court  can  proceed  to  en- 
ter judgment  upon  the  responses,  and  that  the  appellant  shall  lose 
no  opportunity  to  present  to  the  court  below,  and,  on  appeal,  to  this 
court,  any  view  of  the  law  applicable  to  the  evidence.  Boyer  v. 
Teague.  106  N.  C,  576;  Vaughan  v.  Parker,  112  N.  C,  96. 

The  frame  of  the  issues  is  largely  left  to  the  discretion  of  the  pre- 
siding judge,  if  they  are  such  as  arise  upon  the  pleadings.  Emry  v. 
Railroad,  102  N.  C,  209;  Brown  v.  Mitchell,  102  N.  C,  347;  Everett  v. 
Williamson,  107  N.  C.  204. 

The  trial  judge  may  in  his  discretion,  submit  one  or  more  issues 
arisiDg  on  the  pleadings,  subject  only  to  the  restriction  that  sufficient 
facts  be  found  to  enable  the  court  to  proceed  to  judgment,  and  that 
each  party  may  have  the  opportunity  to  present  any  view  of  the 
law  arising  upon  the  evidence  through  pertinent  instructions.  Cot- 
ton Mills  v.  Abernathy,  115  N.  C,  402. 

It  is  within  the  sound  discretion  of  the  trial  judge  to  determine 
what  issues  shall  be  submitted  in  a  trial,  and  to  frame  them  subject 
to  restrictions  (1)  that  they  must  be  raised  by  pleadings,  (2)  that  the 
verdict  thereon  shall  be  sufficient  basis  for  a  judgment,  and  (3)  that 
neither  party  shall  be  debarred  for  want  of  additional  issue  or  issues 
from  presenting  to  the  jury  some  view  of  the  law  arising  out  of  the 
evidence.    Redmond  v.  Chandley,  119  N.  C,  575. 

The  framing  of  the  issues  being  a  matter  within  the  sound  discre- 
tion of  the  court,  a  party  excepting  thereto  must  show  that  the  exer- 
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cise  of  such  discretion  has  operated  to  his  injury.    Williams  v.  Gill, 
Receiver,  122  N.  C,  967;  Pickett  v.  R.  R.,  117  N.  C,  616. 

Ordinarily  not  reviewable. — The  trial  judge  has  power  in  the  exer- 
cise of  a  sound  discretion  to  settle  the  issues  for  the  jury,  and  such 
exercise  is  not  reviewable  on  appeal,  unless  the  record  shows 
that  the  form  of  the  issues  was  such  as  to  preclude  the  complaining 
party  from  having  presented  to  the  jury  some  view  of  the  law  aris- 
ing out  of  the  evidence.     Redmond  v.  Mullenax,  113  N.  C,  505. 

The  fact  that  the  trial  judge,  after  intimating  that  he  would  sub- 
mit certain  issues  tendered  by  the  defendant,  upon  the  close  of  the 
evidence  and  after  the  time  for  submitting  instructions  had  passed, 
submitted  only  one  issue,  cannot  be  assigned  as  a  ground  of  error 
unless  the  defendant  can  show  that  he  was  prejudiced  thereby  and 
prevented  from  presenting  some  view  of  the  case  which  the  other 
issues  would  have  enabled  him  to  do.  Jordan  v.  Farthing,  117  N.  C, 
181. 

Where  an  exception  arises  out  of  the  form  of  issues  or  the  adapta- 
tion of  instructions  thereto,  the  true  test  is  whether  it  appears  that 
the  jury  was  misled  or  did  not  have  the  benefit  of  instructions 
prayed  for,  and  which  could  have  aided  them  in  passing  upon  the 
material  facts.     Sherrill  v.  Telegraph  Co.,  117  N.  C,  354. 

Contradictory  issues. — Contradictory  issues  under  the  different 
aspects  of  the  pleadings  are  not  objectionable  under  The  Code  sys- 
tem.    Bean  v.  Railroad,  107  N.  C,  731. 

It  is  not  error  to  submit  an  issue  involving  title,  with  one  involv- 
ing fraud.     Bonds  v.  Smith,  106  N.  C,  554. 

Issues  sufficient. — When  the  issues  raised  by  the  pleadings  are 
comprehensive  enough  to  allow  the  introduction  of  all  the  evidence 
material  to  the  case,  there  is  no  ground  of  exception.  Leach  v. 
Linde,  108  N.  C,  547;  Cecil  v.  Henderson,  121  N.  C,  244;  Patterson 
v.  Mills,  Jd.,  258;  Coley  v.  Statesville,  Id.,  301;  Pretzfelder  v.  Ins.  Co., 
123  N.  C,  164;  Kendrick  v.  Ins.  Co.,  124  N.  C,  315. 

Sec  Sees.  393  and  395,  ante. 

Sec.  397.     Trial  defined.     €.  C.  P.,  s.  223. 

A  trial  is  the  judicial  examination  of  the  issues  between 
the  parties,  whether  they  be  issues  of  law  or  of  fact. 

All  material  issues  should  be  tried. — It  is  error  not  to  try  all  the 
material  issues  raised  by  the  pleadings,  unless  they  are  waived. 
Gordon  v.  Collett,  102  N.  C,  532;  Davidson  v.  Gifford,  100  N.  C,  18; 
Porter  v.  R.  R.,  97  N.  C,  66. 

Trial  upon  allegations  in  pleadings. — It  is  required  of  parties  to 
actions  to  set  forth  in  their  pleadings  their  causes  of  action  or  mat- 
ters of  defence;  and  the  court  should  not  admit  evidence  or  in- 
struct the  Jury  upon  any  contention  not  properly  made  in  the  record. 
Greer  v.  Herren,  99  N.  C,  492;  Smith  v.  B.  &  L.  As  so.,  116  N.  C, 
102. 

Submission  of  case  on  pleadings. — Where  it  was  agreed  by  counsel 
that  the  judge  in  the  court  below  might  decide  from  the  pleadings, 
admissions,  and  inspection  of  an  account  offered  in  evidence, 
whether  the  plaintiff  was  entitled  to  judgment:  //  teas  held,  in  effect, 
submitting  the  case  as  a  "case  agreed."  Grant  v.  Hughes,  94  N.  C, 
231. 

Whether   issue  of   law  or  fact. — When  the  facts  are  admitted. 

482 


TRIAL  DEFINED.  §  397 

whether  or  not  a  claim  of  equity  has  been  abandoned,  is  a  question 
of  law ;  but  when  the  facts  are  disputed,  they  must  be  submitted  to  a 
jury.     Thornburg  v.  Mastin,  93  N.  C,  268. 

Not  an  issue  of  fact. — Whether  a  libellous  communication  is  priv- 
ileged is  a  question  of  law  (subject  to  review  on  appeal),  unless  the 
facts  are  disputed,  in  which  case  it  is  a  mixed  question  of  law  and 
fact.    Ramsey  v.  Cheek,  109  N.  C,  271. 

Written  contract. — Where  a  paper-writing,  not  ambiguous  in  its 
terms,  alleged  to  be  a  contract  between  plaintiff  and  the  intestate 
of  defendant,  was  introduced  on  a  trial,  its  construction  was  a  ques- 
of  law  for  the  court.     Sawyer  v.  Grandy,  113  N.  C,  42. 

Where  the  letters  between  the  parties  constitute  a  written  con- 
tract, it  devolves  upon  the  court  to  ascertain  the  intention  of  the 
parties  and  to  declare  their  rights  thereunder.  Lindsay  v.  Insurance 
Co.,  115  N.  C,  212. 

Questions  of  fact, — Before  the  acts  and  declarations  of  an  alleged 
agent  made  and  done  in  the  absence  of  the  defendant,  the  alleged 
principal,  can  be  received  in  evidence,  the  trial  judge  must  find  as 
a  fact  that  prima  facie  evidence  of  the  agency  has  been  offered,  and 
his  ruling  upon  this  question  of  fact  is  beyond  the  reviewing  power 
of  the  appellate  court.     Smith  v.  Kron,  96  N.  C,  392. 

Note. — In  this  case  will  be  found  reference  to  numerous  cases 
sustaining  the  right  and  duty  of  the  court  to  pass  upon  questions  of 
fact.     It  is  not  necessary  further  to  cite  them. 

Non-suit. — Where,  in  the  trial  of  an  action,  after  the  defendant, 
upon  whom  the  burden  rested,  had  introduced  his  testimony,  the 
court  in  effect  declared  that  the  plaintiff  could  not  in  any  event  re- 
cover, it  was  proper  for  the  latter  to  submit  to  a  non-suit  and  appeal, 
and  his  failure  to  introduce  testimony  cannot  operate  to  his  disad- 
vantage.    Wool  v.  Edenton,  117  N.  C,  1. 

Where  the  question  is,  whether  there  is  sufficient  evidence  of  the  • 
negligence  of  the  defendant  to  go  to  the  jury,  the  evidence  must  be 
construed  in  the  light  most  favorable  for  the  plaintiff.     Dunn  v.  Rail- 
road Co.,  124  N.  C,  252. 

Contributory  negligence  and  assumption  of  risk,  being  in  the  na- 
ture of  pleas  in  confession  and  avoidance,  are  affirmative  defences 
and  cannot  be  considered  on  a  motion  for  non-suit,  and  upon  such 
motion  the  evidence  must  be  taken  in  the  light  most  favorable  for 
the  plaintiff;  and  when  so  construed,  if  it  amounts  to  more  than  a 
mere  scintilla  of  proof,  it  must  be  submitted  to  the  jury.  Cogdell  v. 
Railroad  Co.,  124  N.  C,  302. 

Prior  to  Ch.  109,  Laws  1897. — Where,  at  the  conclusion  of  the  pros- 
ecution's case  on  a  trial,  the  defendant  demurs  to  the  evidence,  it  is 
proper  for  the  court,  upon  overruling  the  demurrer,  to  refuse  permis- 
sion to  the  defendant  to  offer  any  testimony,  and  to  charge  the  jury 
on  the  state  of  facts  admitted  by  the  demurrer.  State  v.  Adams, 
115  N.  C,  775;  State  v.  Groves,  119  N.  C,  822. 

When  a  defendant  desires  the  benefit  of  a  demurrer  to  the  evi- 
dence, he  should  first  introduce  his  testimony,  and  then  ask  an  in- 
struction that  there  is  not  sufficient  evidence  to  go  to  the  jury.  State 
v.  Groves,  119  N.  C,  822. 

Under  Ch.  109,  Laws  1897. — Under  chapter  109,  Acts  of  1897,  the 
defendant  is  not  put  to  his  election  to  move  for  a  judgment  of  non- 
suit or  proceed  with  his  evidence  under  the  Act  unless  the  plaintiff 
has  produced  his  evidence  and  rested  his  case.    If  the  motion  for 

483 


§397  clark's  code  of  civil  procedure. 

judgment  then  is  refused  he  can  note  his  exception  and  proceed  as 
if  he  had  made  no  motion.     Worth  v.  Ferguson,  122  N.  C,  381. 

While,  in  an  action  for  damages  resulting  from  alleged  negligence 
and  in  which  contributory  negligence  is  pleaded  as  a  defence,  a  mo- 
tion to  non-suit  the  plaintiff  at  the  close  of  his  evidence,  under  chap- 
ter 109,  Acts  of  1897,  is  in  the  nature  of  a  demurrer  to  the  evidence 
and  admits  its  truth,  the  trial  judge  cannot  grant  such  motion  if  the 
evidence  be  such  that  reasonable  men  might  fairly  and  reasonably 
draw  different  conclusions  therefrom  for,  in  that  case,  it  should  be 
left  to  the  jury.  Manufacturing  Company  v.  Railroad,  122  N.  C, 
881. 

It  was  not  the  intention  or  effect  of  the  passage  of  chapter  109, 
Acts  of  1897,  to  deprive  parties  of  the  right  of  trial  by  jury  in  cases 
where  there  is  any  evidence  or  to  make  the  weight  and  effect  of  the 
evidence  always  a  question  of  law  for  the  courts.     Willis  v.  Railroad, 

122  N.  C,  905. 

A  motion  to  non-suit  under  Act  1897,  Chapter  109,  is  a  demurrer  to 
the  evidence  of  the  plaintiff;  should  it  be  overruled  the  defendant 
may  except,  and  proceed  with  the  trial,  preserving  his  right  to  have 
his  exception  passed  on  by  appeal.  Where  such  motion  is  made,  it 
is  discretionary  with  the  judge,  before  passing  on  it,  to  allow  the 
plaintiff  to  introduce  additional  evidence.     Featherston  v.  Wilson, 

123  N.  C,  623. 

A  motion  to  dismiss  under  Act  of  1897,  Chapter  109,  is  substan- 
tially a  demurrer  to  the  evidence,  which  waives  all  objection  to  its 
competency,  and  admits  as  true  all  that  the  evidence  tends  to  prove. 
Roscoe  v.  Lumber  Co.,  124  N.  C,  42;  Purnell  v.  R.  R.,  122  N.  C,  832; 
Whitley  v.  R.  R.,  /</.,  987;  Cox  v.  R.  R.,  126  N.  C,  and  cases  cited. 

Note.— By  ch.  131,  Laws  1899,  the  above  act  (Ch.  109,  Laws  1897,) 
is  much  modified. 

Direction  of  Verdict. — In  a  civil  action,  if  there  is  no  evidence  in 
favor  of  the  party  on  whom  is  the  burden  of  proof  the  court  may  di- 
rect a  verdict.  If  there  is  no  evidence  for  the  opposite  party  the 
court  may  tell  the  jury  that  if  they  believe  the  evidence  to  find 
against  that  side.  In  a  criminal  action,  the  court  can  in  no  case 
direct  a  verdict.  State  v.  Riley,  113  N.  C,  648;  Cox  v.  R.  R.,  123  N. 
C,  613,  and  cases  cited. 

Sec  Sec.  399,  post,  and  cases  cited. 

Sec.  398."  Issues,  how  tried.    C.  C.  P.,  s.  224. 

An  issue  of  law  must  be  tried  by  the  judge  or  court,  unless 
it  be  referred.  An  issue  of  fact  must  be  tried  by  a  jury, 
unless  a  trial  by  jury  be  waived,  or  a  reference  be  ordered. 

Right  of  trial  by  Jury. — In  all  actions  under  The  Code,  when  legal 
rights  are  invoked,  and  issues  of  fact  are  joined  by  the  pleadings, 
the  plaintiff  is  entitled  to  a  trial  by  jury,  and  cannot  be  deprived  of 
this  right,  except  by  his  consent.  Andrews  v.  Pritchett,  66  N.  C. 
387:  Driller  Co.  v.  Worth,  117  N.  C,  515. 

When  an  answer  is  put  in  good  faith,  the  defendant  has  a  right  to 
have  the  issues  raised  by  it  tried  by  a  jury,  and  the  court  will  not 
adjudge  it  frivolous  unless  its  allegations  are  clearly  impertinent. 
Swepson  v.  Harvey,  66  N.  C,  436;  Erwin  v.  Lowery,  64  N.  C,  321; 
Womble  v.  Fraps,  77  N.  C,  198;  Hull  v.  Carter,  83  N.  C,  249.  See 
Sees.  247  and  388,  <inte,  and  Sec.  409,  post,  and  cases  there  cited. 

A  plaintiff  cannot  be  deprived  of  his  right  to  have  issues  of  fact 
tried  by  a  jury  by  a  motion  to  nonsuit  in  the  midst  of  a  trial.    The 
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right  of  a  jury  trial  is  a  constitutional  right,  and  the  motion  to  non- 
suit substitutes  the  judgment  of  the  court  for  that  of  the  jury.  An- 
drews v.  Pritchett,  66  N.  C,  387;  Stith  v.  Lookabill,  71  N.  C,  25;  Mc- 
Curry  v.  McCurry,  82  N.  C,  296. 

The  constitution  of  the  state,  Art.  4,  Sec.  13,  provides  "that  in  all 
issues  of  fact  joined  in  any  court,  the  parties  may  waive  the  right  to 
have  the  same  determined  by  a  jury,  in  which  case  the  finding  of  the 
judge  upon  the  facts  shall  have  the  force  and  effect  of  a  verdict  of  a 
jury."  The  right  of  jury  trial  here  secured  is  not  absolute,  but  only 
sub  modo,  that  is,  upon  all  Issues  joined,  the  meaning  of  which  term 
can  only  be  ascertained  outside  of  the  constitution,  and  in  the  legis- 
lation since,  to  secure  the  benefit  of  this  provision  of  the  constitu- 
tion. By  section  391  of  The  Code,  it  is  seen  that  the  issues  arise 
upon  the  pleadings,  and  if  they  are  issues  of  law,  they  are  to  be  .tried 
by  the  court,  but  if  they  are  of  fact,  they  are  to  be  tried  by  jury,  un- 
less a  jury  is  waived.  When  issues  of  fact  are  thus  made  up  and 
joined  by  the  pleading,  they  stand  for  trial,  and  must  be  tried  in  one 
of  two  ways  either  by  the  jury  or  by  the  court.  Arm  field  v.  Brown. 
70  N.  C,  27;  McQueen  v.  Bank,  111  N.  C,  509. 

V/hen  an  issue  of  fact  is  raised,  involving  the  merits  of  the  con- 
troversy, and  the  defendant,  in  apt  time,  demands  a  jury  to  try  that 
fact,  it  Is  error  in  the  presiding  judge  to  refuse  such  a  demand  and 
try  the  issue  himself.  Isler  v.  Murphy,  71  N.  C,  436;  McCanless  v. 
Flinchum,  98  N.  C,  358. 

A  party  is  entitled  to  a  jury  trial  unless  he  expressly  or  impliedly 
waives  his  right.     Lippard  v.  Roseman,  72  N.  C,  427. 

Where  there  is  any  evidence  upon  a  controverted  issue,  it  should 
be  submitted  to  the  jury.     Jones  v.  Call,  93  N.  C.  170. 

When,  upon  any  aspect  of  his  case,  viewed  in  the  most  favorable 
light  for  him,  the  plaintiff  is  entitled  to  recover,  the  issues  should  be 
submitted  to  the  jury.  Gwaltney  v.  Timber  Co.,  Ill  N.  C,  547;  Mor- 
ris v.  Herndon,  113  N.  C,  236. 

Not  entitled  to  trial  by  jury. — A  party  charged  with  contempt,  is 
not  entitled  to  a  trial  by  jury.  Baker  v.  Cordon,  86  N.  C,  116;  In 
re  Deaton,  105  N.  C,  59;  Moye  v.  Cogdell,  66  N.  C,  403. 

The  constitution  (Art.  1,  sec.  19)  guarantees  the  right  to  trial  by 
jury,  in  controversies  respecting  property,  only  in  cases  where,  under 
the  common  law,  the  demand  that  the  facts  should  be  so  found, 
could  not  have  been  refused,  and  in  fixing  the  question  of  compen- 
sation to  the  land-owner  for  the  right-of-way  condemned  to  the  use 
of  a  railroad,  commissioners  do  not  invade  the  province  that,  under 
the  ancient  law,  belonged  exclusively  and  peculiarly  to  the  jury. 
Railroad  v.  Parker,  105  N.  C,  246;  Railroad  v.  Davis,  18  N.  C,  451; 
State  v.  Lyle,  100  N.  C,  497;  R.  R.  v.  Ely,  101  N.  C,  8;  Hanes  v.  R.  R., 
109  N.  C,  490. 

In  equitable  actions. — Under  the  present  system,  a  party  has  a 
right  to  a  jury  trial  of  an  issue  of  fact,  as  well  as  when  it  involves  an 
equitable  as  a  legal  element  entering  into  the  merits  of  the  contro- 
versy.    Worthy  v.  Shields,  90  N.  C,  192. 

Issues  of  fact,  as  distinguished  from  questions  of  fact,  in  equitable 
as  well  as  legal  actions,  must  be  tried  by  a  jury;  but  this  does  not 
authorize  the  finding  of  such  issues  on  less  evidence  than  a  chancel- 
lor would  find  them.  Ely  v.  Early,  94  N.  C,  1;  Cobb  v.  Edwards,  117 
N.  C,  244. 

In  the  trial  by  a  jury  of  issues  arising  in  equitable  matters,  the 
rules  of  equity  should  be  followed  as  far  as  possible.    Ibid. 

While  a  mistake  in  a  deed  cannot  be  corrected,  or  a  deed  absolute 
upon  its  face  converted  into  a  trust  upon  a  mere  preponderance  of 
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the  evidence,  or  without  proof  of  some  fact  dehors  the  deed  incon- 
sistent with  the  idea  of  absolute  ownership,  yet  if  issues  are  sub- 
mitted to  a  jury  without  objection,  and  no  exceptions  are  taken  to 
the  testimony,  and  no  instructions  requested,  the  finding  of  fact  by 
the  jury  cannot  be  reversed  by  the  trial  court,  sitting  as  a  chancellor, 
or  by  the  supreme  court,  on  appeal.  Hemphill  v.  Hemphill,  99  N. 
C,  436;  Harding  v.  Long,  103  N.  C,  1,  and  cases  cited. 

Issues  of  fact  arising  on  exceptions  to  referee's  report. — It  would 
seem  that  "issues  of  fact"  made  by  exceptions  to  the  report  of  a 
referee,  in  stating  an  account,  when  eliminated  by  exceptions  to  the 
report,  may  be  tried  by  a  jury,  unless  the  parties  waive  the  right  to 
have  them  tried  in  that  manner.  Keener  v.  Finger,  70  N.  C,  35; 
Pasour  v.  Lineberger,  90  N.  C,  159. 

When  exceptions  are  filed  to  a  report  made  under  a  compulsory 
reference,  "issues  of  fact"  are  raised  thereby,  and  either  party  has 
the  right  to  have  them  tried  by  a  jury.  Green  v.  Castleberry,  70  N, 
C,  20;  Wilson  v.  Featherstone,  120  N.  C,  446. 

A  reference  by  consent  is  a  waiver  of  trial  by  jury,  and  the  ref- 
eree's report  has  the  effect  of  a  special  verdict.  Battle  v.  Mayo,  102 
N.  C,  413:  R.  R.  Com'rs  v.  Tel.  Co.,  113  N.  C,  213;  Fertilizer  Co.  v. 
Reams,  105  N.  C,  283. 

See  Sees.  420--423,  post 

Finding  an  immaterial  issue. — When,  in  an  action  for  damages,  the 
jury  find  the  first  issue  submitted  in  such  a  way  as  to  absolve  the 
defendant  from  all  liability,  their  finding  in  response  to  another  is- 
sue  the  amount  of  damages  sustained  is  not  inconsistent,  but  imma- 
terial. Purnell  v.  Purnell,  89  N.  C,  42;  Gatling  v.  Boone,  101  N.  C, 
61;  Perry  v.  Jackson,  88  N.  C,  103. 

See  Sees.  393,  395,  ante,  and  409,  post,  and  cases  there  cited. 

The  right  to  open  and  conclude1. — Although  the  affirmative  of  the 
issues  raised  by  the  pleadings  is  upon  the  defendant,  yet,  if  the 
affirmative  of  any  of  the  issues  submitted  to  the  jury  is  upon  the 
plaintiff,  he  is  entitled  to  open  and  conclude,  if  the  defendant  intro- 
duces evidence.  Churchill  v.  Lee,  77  N.  C,  341:  Hoff  v.  Crafton,  79 
N.  C,  592. 

So  that,  when  the  plaintiff  is  not  entitled  to  recover,  unless  he 
establishes  a  bona  fide  ownership  of  certain  property  in  controversy, 
he  cannot  be  deprived  of  his  right  to  open  and  conclude,  by  reason  of 
the  fact  that  the  defendant  alleges  that  the  plaintiff's  title  is  fraudu- 
lent and  void  and  insists  that  that  raises  an  affirmative  issue  on  his 
part.     Ibid. 

Where  the  affirmative  of  all  the  issues  is  upon  the  defendant  to 
sustain  he  has  the  right  to  open  and  conclude.  McRae  v.  Lawrence, 
75  N.  C,  289. 

The  rule,  that  a  party  alleging  an  affirmative  is  bound  to  prove  it, 
means  the  affirmative  of  any  matter,  the  truth  of  which  is  essential 
to  his  case.     Hudson  v.  Wetherington,  79  N.  C,  3. 

On  the  issue,  "Did  the  plaintiff's  testator  pay  for  or  purchase  the 
note  in  suit?"  the  right  to  open  and  conclude  is  with  the  plaintiff. 
Hudson  v.  Wetherington,  79  N.  C,  3;  Neal  v.  Fesperman,  46  N.  C 
446. 

The  party  who  asserts  the  affirmative  of  an  issue  has  the  right  to 
open  and  conclude  the  argument.  A  defendant  who  admits  the  exe- 
cution of  a  note  sued  on,  but  pleads  payment,  has  the  onus  of  proving 
it,  and  hence  the  right  to  open  and  conclude.  Love  v.  Dickerson, 
85  N.  C,  5. 

Note. — This  is  now  governed  by  superior  court  rules  3  and  6  (104 
N.  C,  936),  and  no  appeal  lies  from  the  ruling  below,  except  when 
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defendant  introduces  no  evidence.  Brooks  v.  Brooks,  90  N.  C,  142; 
Cheek  v.  Watson,  90  N.  C.,  302;  Austin  v.  Secrest,  91  N.  C,  214; 
State  v.  Keene,  100  N.  C.,  509. 

Objectionable  language  of  counsel. — Discretionary  for  judge  to 
stop  counsel  or  to  correct  their  improper  remarks  in  his  charge. 
Kerchner  v.  McRae,  80  N.  C,  219;  State  v.  Matthews,  80  N.  C  417; 
Greenlee  v.  Greenlee,  93  N.  C,  278;  State  v.  Ussery,  118  N.  C,  1177; 
State  v.  Hill,  114  N.  C,  780. 

If  the  language  of  counsel  is  gross  the  court  should  stop  him. 
Cannon  v.  Morris,  81  N.  C,  139;  State  v.  Caveness,  78  N.  C,  484; 
Jenkins  v.  Ore  Co.,  65  N.  C,  563;  State  v.  Sherrill,  82  N.  C,  693;  State 
v.  Rogers,  94  N.  C,  860. 

It  is  the  duty  of  the  trial  judge  to  watch  the  course  of  the  argu- 
ment to  the  jury,  and  to  see  that  no  injustice  arising  from  it  is  done 
to  either  the  prisoner  or  the  state,  and,  nothing  appearing  to  the 
contrary,  he  is  presumed  to  have  done  so.  State  v.  Rogers,  94  N. 
C,  860. 

The  extent  to  which  counsel  may  comment  upon  witnesses  and 
parties  must  be  left,  ordinarily,  to  the  sound  discretion  of  the  pre- 
siding judge,  which  will  not  be  reviewed,  unless  it  is  apparent  that 
the  Impropriety  of  counsel  was  gross  and  calculated  to  prejudice  the 
jury.  Devries  v.  Phillips,  63  N.  C,  53;  Gragg  v.  Wagner,  77  N.  C, 
246:  Goodman  v.  Sapp,  102  N.  C,  477;  State  v.  Craine.  120  N.  C,  601; 
Pearson  v.  Crawford,  116  N.  C,  756;  State  v.  Surles,  117  N.  C,  720. 

The  introduction  or  non-introduction  of  a  party  as  a  witness  in  his 
own  behalf  should  be  subject  of  comment  only  as  the  introduction  or 
non-introduction  of  any  other  witness  might  be.  This  is  the  neces- 
sary result  of  The  Code,  Sec.  1350,  which  does  not  contain  the  clause, 
which  is  in  Sec.  1353,  forbidding  such  comment  in  criminal  prosecu- 
tions. Hudson  v.  Jordan,  108  N.  C,  10;  Goodman  v.  Sapp,  102  N. 
C,  477. 

Objection  to  comments  of  counsel  is  waived,  unless  exception  is 
made  at  the  time.  Horah  v.  Knox,  87  N.  C,  483;  State  v.  Sugg,  89 
N.  C,  527:  State  v.  Lewis,  93  N.  C,  581;  State  v.  Powell,  106  N.  C, 
635:  Hudson  v.  Jordan,  108  N.  C,  10;  Holly  v.  Holly,  94  N.  C,  96; 
State  v.  Speaks,  94  N.  C,  865;  State  v.  Sheets,  89  N.  C,  543;  Byrd  v. 
Hudson,   113  N.  C,  203. 

There  may,  however,  be  instances  where  the  abuse  of  privilege  by 
counsel  is  so  gross  that  it  will  become  the  duty  of  the  judge,  ea-  mcro 
motu,  to  interfere.  Holly  v.  Holly,  94  N.  C,  96;  State  v.  Noland,  85 
N.  C,  576. 

Where  there  is  an  abuse  of  privilege  by  counsel  in  addressing  the 
jury,  it  is  cured  by  the  court  at  the  time  correcting  it,  and  it  is  not 
error  if  the  presiding  judge  does  not  advert  to  it  in  his  charge.  Wil- 
son v.  White,  80  N.  C,  280;  State  v.  Kilgore,  93  N.  C,  533. 

The  comments  of  counsel  in  this  case  are  not  of  such  character  as 
will  warrant  a  new  trial.  The  rule  as  heretofore  laid  down  ap- 
proved. Overcash  v.  Kitchie,  89  N.  C,  384;  State  v.  Suggs,  89  N.  C, 
527. 

Improper  remarks  of  counsel  are  not  ground  for  a  new  trial  when 
the  court  cautioned  the  jury  that  they  should  not  permit  such  re- 
marks to  affect  their  minds.  State  v.  Wilson,  90  N.  C,  736:  State  v. 
Rivers.  90  N.  C,  738. 

Where  the  solicitor,  in  reply  to  a  remark  by  the  defendant's  coun- 
sel that  the  defendant  was  a  respectable  white  man,  said  to  the  jury 
that  he  himself  was  a  colored  man,  and  that  if  defendant  was  a  col- 
ored man  the  jury  would  convict  him  in  five  minutes  on  the  evidence, 
the  error  (if  any)  in  permitting  such  remark  to  the  jury  was  cured 
by  a  caution  by  the  court  in  its  charge  to  the  jury  not  to  be  in- 
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fluenced  by  the  remarks  complained  of.     State  v.  Hill,  114  N.  C,  780. 

It  is  not  improper  for  counsel,  in  rehearsing  the  testimony  to  the 
jury,  to  use  the  stenographic  notes  when  they  are  read  as  aids  to  his 
memory  and  are  according  to  his  recollection.  Gwaltney  v.  Timber 
Company,  115  N.  C.t  580. 

Comments  of  counsel. — Counsel  have  a  right  to  argue  the  law  as 
well  as  the  facts  to  the  jury,  and  in  doing  so  they  may  read  adjudged 
cases,  but  the  facts  contained  in  such  cases  cannot  be  commented  on 
as  the  facts  of  the  case  on  trial.  State  v.  Powell,  94  N.  C,  965; 
Horah  v.  Knox,  87  N.  C,  483. 

Where  an  amended  answer  had  been  filed,  upon  which  alone  the 
issues  were  raised,  it  was  error  to  allow  the  plaintiff's  counsel  to 
read  and  comment  to  the  jury  on  the  original  answer,  which  had  not 
been  introduced  in  evidence.  Smith  v.  Nimocks,  94  N.  C,  243; 
Gossler  v.  Wood,  120  N.  C,  69;  Smith  v.  Smith,  106  N.  C,  498. 

Where  counsel  in  their  argument  to  the  jury  commented  on  the 
fact  that  a  witness  for  the  opposite  party  whose  evidence  tended  to 
locate  the  land  in  suit,  had  participated  in  running  the  lines  of  a 
grant  to  himself,  which  lines  constituted  a  part  of  the  boundary  of 
the  land  in  suit:  It  tens  h-eld,  not  a  fit  subject  for  comment,  to  at- 
tack the  witness,  and  that  counsel  were  properly  stopped  by  the 
court,  the  grant  to  the  witness  not  having  been  attacked.  Deming 
v.  Gainey,  95  N.  C,  527. 

In  an  action  involving,  among  other  things,  the  sanity  of  the  plain- 
tiff, his  counsel,  in  addressing  the  jury,  commented  upon  the  failure 
of  one  of  the  defendants  to  answer  the  sworn  complaint,  which  re- 
flected upon  his  character.  The  complaint  was  not  put  in  evidence: 
Held,  that  upon  objection  by  the  other  side,  the  court  below  erred  in 
not  stopping  counsel.     Smith  v.  Smith,  106  N.  C,  498. 

The  fact  that  a  witness,  who  was  present  at  a  conversation  had  be- 
tween the  plaintiff  and  defendant's  agent,  was  not  called  to  contra- 
dict the  plaintiff,  though  present  in  court  assisting  defendant  in  the 
trial,  is  a  legitimate  subject  for  counsel's  comment.  Grubl?s  v.  In- 
surance Co.,  108  N.  C,  472. 

It* is  not  error  for  the  court  to  stop  counsel  in  comments  which 
are  not  warranted  by  the  evidence.     Houser  v.  Beam,  111  N.  C,  501. 

Nor  should  counsel  be  allowed  to  comment  upon  any  aspect  of  the 
evidence  not  covered  by  his  complaint.  Shelton  v.  Reynolds.  Ill  N. 
C,  525. 

The  discretion  of  the  court  in  permitting  comments  on  witnesses 
and  parties  will  not  be  reviewed  on  appeal  unless  the  remarks  were 
grossly  improper  and  calculated  to  prejudice  the  jury.  Cawfleld  v. 
Railroad,  111  N.  C.  597:  Pearson  v.  Crawford,  116  N.  C,  756. 

Economy  of  time. — Where  counsel  persisted  in  repeating  questions 
and  asking  others  entirely  foreign  to  the  subject  matter  of  the  trial, 
and  needlessly  protracted  the  trial,  it  was  not  error  in  the  judge, 
after  repeatedly  cautioning  the  counsel,  to  stand  the  witness  aside. 
McPhail  v.  Johnson,  115  N.  C,  299. 

Where  no  evidence  is  offered. — Where  no  evidence  on  either  side 
is  submitted  to  the  jury,  which  is  discharged,  the  cause  still  remains 
at  issue.     Chastain  v.  Martin,  81  N.  C,  51. 

Contra. — Where  an  issue  is  submitted  to  the  jury,  and  the  party 
upon  whom  rests  the  burden  of  proof  refuses  to  offer  any  evidence, 
it  is  proper  for  the  judge  to  direct  the  jury  to  answer  the  issue  in 
favor  of  the  other  side.  Wallace  v.  Robeson,  100  N.  C,  206;  State  v. 
Shule,  32  N.  C,  153;  Bank  v.  School  Committee,  121  N.  C,  107:  Mc- 
Queen v.  Bank,  111  N.  C,  509;  Spruill  v.  Ins.  Co.,  120  N.  C,  141; 
House  v.  Arnold,  122  N.  C,  220. 

Note. — The  latter  is  clearly  the  sounder  rule. 
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Evidence  should  be  restricted  to  issues. — On  the  trial  of  actions, 
the  testimony  offered  by  the  parties  and  the  instructions  of  the 
court  to  the  jury  should  be  confined  to  the  issues  raised  by  the  plead- 
ings. Wilson  v.  Taylor,  98  N.  C,  275;  Morgan  v.  Railroad,  98  N. 
C,  247. 

It  is  not  erroneous  for  the  trial  judge  to  reject  evidence  when  there 
is  no  issue  to  which  it  is  applicable.  Graves  v.  Trueblood,  96  N.  C, 
495. 

Where  the  answer  does  not  put  the  plaintiff's  title  in  issue,  it  is 
useless  for  him  to  introduce  evidence  of  it.  Gregory  v.  Forbes,  96 
N.  C.,  77. 

Submission  of  issue  without  evidence. — It  is  error  to  leave  to  the 
jury  a  material  fact  upon  which  there  is  no  evidence.  Fortescue  v. 
Makeley,  92  N.  C,  56. 

If  the  evidence  only  raises  a  conjecture  or  suspicion  of  a  fact, 
such  fact  should  not  be  left  to  the  jury.  State  v.  Powell,  94  N.  C, 
965;  Spruill  v.  Ins.  Co.,  120  N.  C,  141;  Nash  v.  Southwick,  Id.,  459; 
Hodges  v.  R.  R.,  555 

Exclusion  of  evidence. — Where  an  issue  is  raised  by  the  pleadings 
and  submitted  to  the  jury,  it  is  error  for  the  court  to  exclude  any 
evidence  pertinent  thereto.     Farrior  v.  Houston,  95  N.  C,  578. 

The  action  being  adverse,  and  evidence  introduced  to  show  color 
of  title  in  plaintiff,  defendant  was  entitled  to  reply,  and  the  exclusion 
of  his  evidence,  which  might  have  influenced  the  jury  to  decide  for 
him,  entitles  him  to  a  new  trial.  Lenoir  v.  Mining  Co.,  106  N.  C, 
473. 

In  assigning  error  for  the  exclusion  of  evidence,  the  record  should 
disclose  what  the  evidence  would  have  been  if  the  witness  had  been 
allowed  to  answer;  otherwise  the  exception  will  not  be  considered. 
McGowan  v.  Railroad,  95  N.  C,  417. 

Excluding  evidence  after  admitting  it. — Where  the  judge  admits 
evidence  to  which  exception  is  made,  and  afterwards  excludes  it  and 
instructs  the  jury  not  to  consider  it.  the  exception  to  such  evidence 
will  not  be  considered  on  appeal.  State  v.  Gay,  94  N.  C,  814;  Wil- 
son v.  Mfg.  Co.,  120  N.  C,  94,  and  cases  cited. 

Irrelevant  evidence. — Although  evidence  may  be  irrelevant,  yet,  if 
it  might  have  exercised  a  prejudicial  effect  on  the  minds  of  the  jury, 
a  new  trial  will  be  granted.     State  v.  Jones,  93  N.  C,  611. 

It  is  not  error  to  admit  irrelevant  testimony  when  it  does  not  tend 
to  mislead  the  jury.     Deming  v.  Gainey,  95  N.  C,  528. 

Order  of  admission  of  evidence. — It  is  discretionary  with  the  trial 
judge  to  allow  a  party  to  introduce  his  evidence  in  any  order  which 
he  may  desire.  Ripley  v.  Arledge,  94  N.  C,  467;  Mauney  v.  Coit,  86 
N.  C,  463. 

After  testimony  closed. — The  court  has  power,  after  the  evidence 
is  closed,  to  refuse  to  allow  a  witness  to  correct  his  testimony  before 
the  jury,  and  to  retain  the  matter  to  be  heard  on  a  motion  for  a 
new  trial,  if  the  correction  be  material.  Greenlee  v.  Greenlee,  93 
N.  C,  278. 

The  court  may,  in  its  discretion,  after  the  close  of  the  testimony, 
permit  the  case  to  be  re-opened  and  further  evidence  to  be  introduced 
and  the  exercise  of  such  discretion  Is  not  reviewable  upon  appeal. 
Olive  v.  Olive,  95  N.  C,  485;  Pain  v.  Pain,  80  N.  C,  322;  State  v.  King, 
84  N.  C,  737;  Sutton  v.  Walters,  118  N.  C,  495;  State  v.  Groves,  119 
N.  C,  822. 

Failure  to  introduce  evidence  in  rebuttal. — It  is  no  ground  for  a 
new  trial  that  the  plaintiff  failed  to  introduce  evidence,  which,  by 
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the  permission  of  the  court,  he  withheld  for  rebuttal,  because  the  de- 
fendant offered  no  proof;  he  should  have  asked  permission  to  con' 
tinue  his  proofs  when  the  defendant  declined  to  introduce  evidence. 
Eigenbrun  v.  Smith,  98  N.  C,  207. 

Use  of  documentary  evidence. — Where  counsel  puts  a  paper  in  the 
hands  of  a  witness  and  asks  him  whether  it  is  in  his  handwriting 
and  proceeds  to  found  a  question  on  such  paper,  the  opposing  coun- 
sel has  the  right  to  use  it.     State  v.  Williams,  91  N.  C,  599. 

Notes  of  testimony  taken  before  a  referee  are  not  admissible  a* 
evidence  on  a  trial  of  issues  before  a  jury.  Mott  v.  Ramsay,  92  N.  C, 
152. 

Pleadings. — The  whole  record  is  not  in  evidence.  So  much  of  the 
pleadings  ought  to  be  read  to  the  jury,  as  may  be  necessary  to  ex- 
plain and  present  the  issues.  Smith  v.  Nimocks,  94  N.  C,  243.  Un- 
less put  in  evidence  they  establish  facts  only  by  failure  to  deny. 
Stephenson  v.  Felton,  106  N.  C,  114. 

Pleadings  are  not  evidence  unless  introduced  as  such.  Smith  v. 
Nimocks,  94  N.  C,  243;  Smith  v.  Smith,  106  N.  C,  498;  Greenville  v. 
Steamship  Co.,  104  N.  C,  91;  Gossler  v.  Wood,  120  N.  C.,  69. 

Re-caillng  witness. — The  object  of  a  trial  being  to  ascertain  the 
truth  of  the  matter  in  controversy,  the  trial  judge  may,  in  his  discre- 
tion, permit  a  witness  to  be  recalled  after  the  party  has'  rested  his 
case,  or  even  after  all  the  evidence  has  closed.  State  v.  Groves,  119 
N.  C,  822;  Sutton  v.  Walters,  118  N.  C,  495;  State  v.  King,  84  N.  C, 
737;  Pain  v.  Pain,  80  N.  C,  322;  Olive  v.  Olive,  95  N.  C,  485. 

Burden  of  proof. — Where,  in  the  trial  of  an  issue  of  devtoavit  vet 
non,  the  sanity  of  the  testator  is  impeached,  the  burden  of  proof  is 
upon  the  caveators.     In  re  Burn's  Will,  121  N.  C,  336. 

View  of  locality  by  Jury. — In  the  absence  of  constitutional  or  statu- 
tory prohibition,  it  is  in  the  discretion  of  the  trial  judge  to  permit 
the  jury  to  visit  the  scene  of  the  res  genttte,  in  criminal  and  civil 
cases,  whenever  such  appears  important  for  the  elucidation  of  the 
evidence  but  such  visit  must  be  carefully  guarded  to  prevent  conver- 
sation with  third  parties  and  no  evidence  must  be  taken.  State  v. 
Perry,  121  N.  C,  533;  Jenkins  v.  R.  R.,  110  N.  C,  438. 

Another  term  held  while  Jury  are  deliberating. — The  fact  that 
while  the  jury  were  considering  their  verdict  in  a  case,  the  trial  of 
which  was  begun  on  Wednesday  of  the  last  week  of  a  special  term, 
the  judge  opened  and  conducted  the  regular  term  of  court  at  the 
same  place,  continuing  the  special  term  to  receive  the  verdict  of  the 
jury,  did  not  prejudice  the  rights  of  the  parties.  Bank  v.  Gilmer,  116 
N.  C,  684. 

Sec.  399.     Other  issues  to  be  tried  by  th*  court  or  judge.    C. 

C'»  £  »f  s»  .££•>• 

Every  other  issue  is  triable  by  the  court,  or  the  judge 
thereof  who,  however,  may  order  the  whole  issue,  or  any 
specific  question  of  fact  involved  therein,  to  be  tried  by  a 
jury,  or  may  refer  it.  And  when  a  compulsory  reference  is 
ordered,  either  party  has  the  right  to  have  the  issues  of  fact 
tried  by  a  jury. 
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Action  to  set  aside  a  deed  for  fraud. — In  an  action  to  set  aside  a 
deed  for  fraud,  a  judge  may,  by  this  section  of  The  Code,  try  such  is- 
sues of  fact  as  are  made  by  the.  pleadings.  He  may  also  submit  to  a 
jury  issues  so  framed  as  to  present  any  question  of  fact  on  which 
he  doubts,  but  he  is  not  bound  by  their  verdict,  and  may  proceed  to 
find  the  facts  otherwise  than  they  have  found;  and  he  may  also  find 
facts  not  embraced  in  the  issues  submitted  to  them.  Goldsborough 
v.  Turner,  67  N.  C,  403.  Overruled,  Lee  v.  Pearce,  68  N.  C,  76; 
Worthy  v.  Shields,  90  N.  C,  192. 

Finding  by  Jury  of  issues  of  law. — When  a  jury  correctly  decides 
a  question  of  law,  incorrectly  left  to  them  by  the  court,  the  verdict 
cures  the  error.  Thornburg  v.  Mastin,  93  N.  C,  258;  Gomron  v. 
Standland,  103  N.  C.,  207;  Taylor  v.  Hodges,  105  N.  C.,  344. 

Questions  of  fact. — Only  issues  which  arise  upon  the  pleadings 
must  be  submitted  to  the  jury.  The  court  may  in  its  discretion,  sub- 
mit questions  of  fact  as  allowed  by  the  statute.  Quarles  v.  Jenkins, 
98  N.  C.,  258. 

In  attachment  and  other  ancillary  proceedings  the  court  may  find 
the  facts  from  the  affidavits  and  other  proper  evidence.  A  party  has 
no  right  to  a  jury  trial  thereon  which  is  restricted  to  issues  of  fact. 
Parsons  v.  Lineberry,  90  N.  C.,  159;  Heilig  v.  Stokes,  63  N.  C.,  612: 
Foushee  v.  Pattershall,  67  N.  C,  453. 

See  Sec.  397,  ante. 

Sec.  400.    Iwues  of  fact,  when  to  be  tried.    C.  C.  JP.,  s.  226. 

Every  issue  of  fact  joined  on  the  pleadings,  and  inquiry 

of  damages  required  to  be  tried  by  jury,  shall  be  tried  at  the 

terra  of  the  court  next  ensuing  such  joinder  of  issue  or  order 

for  inquiry  :  Provided,  such  issue  shall  have  been  joined  or 

order  for  inquiry  made  more  than  thirty  days  before  such 

term,  but  if  not,  they  shall  be  tried  at  the  second  term  after 

such  joinder  or  order. 

Questions  of  fact. — This  does  not  give  a  right  to  trial  of  questions 
of  fact  by  a  jury.     Denmark  v.  Railroad,  107  N.  C,  185. 

Term  of  court. — Section  22  of  Article  4  of  the  Constitution,  re- 
quiring the  courts  to  be  always  open,  must  be  construed  in  connec- 
tion with  Section  11  of  the  same  article,  and  does  not  apply  to  the 
terms  of  courts  and  matters  connected  therewith.  Delafield  v.  Con- 
struction Co.,  115  N.  C,  21. 

Sec.  401.     Trial  may  be  postponed  by  clerk  or  judge  before 
the  trial  term  mi  notice.    C.  C.  P.,  *.  227. 

Any  party  to  an  action  may  apply  to  the  court  in  which  it 

is  pending,  or  to  the  judge  thereof,  after  three  days'  notice 

in  writing  to  the  adverse  party,  to  have  the  trial  deferred  to 

a  term  subsequent  to  that  in  which  it  is  regularly  triable ; 

such  application  must  be  made  thirty  days  before  the  trial 

term,  and  must  be  on  affidavit.     The  court  or  judge  may 
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defer  the  trial  as  asked  for  on  such  terms  as  shall  be  just, 
if  satisfied — 

(1)  That  the  applicant  has  used  due  diligence  to  have  his 
case  ready  for  trial ;  and, 

(2)  That  by  reason  of  circumstances  beyond  his  control, 
which  he  shall  set  forth,  he  cannot  have  a  fair  trial  at  the 
regular  trial  term  ;  if  the  application  is  made  by  reason  of 
the  expected  absence  of  a  witness,  it  shall  state  the  name  and 
residence  of  the  witness,  the  facts  expected  to  be  proved  by 
him,  and  the  grounds  for  the  expectation  of  his  non-attend- 
ance, and  that  the  applicant  expects  to  procure  his  evidence 
at  or  before  some  named  subsequent  term.     The  applicant 

shall  in  all  cases  pay  the  costs  of  the  application. 

» 
Sec.  402.     Trial  postponed  by  judge  in  term  time;  when.   €• 
C.  r.9  s.  228.    R.  C,  c.  31,  ft.  57  (13,  14).     1885,  c.  394. 

The  judge,  at  any  time  during  the  term  at  which  an  action 
is  triable,  may  postpone  the  trial  on  the  application  of  either 
party,  and  on  such  terms  as  shall  be  just,  if  satisfied — 

(1)  That  the  applicant  has  used  due  diligence  to  be  ready 
for  trial ; 

(2)  That  he  cannot  have  a  fair  trial  at  that  term  by  reason 
of  circumstances  stated,  and  if  the  ground  of  application  be 
the  nou-attendance  of  a  witness,  the  affidavit  shall  contain 
the  particulars  required  by  subdivision  two  of  the  preceding 
section.  Unless  the  applicant  shall  also  set  forth  in  his  affi- 
davit that  the  facts  upon  which  his  application  is  grounded 
occurred  or  came  to  his  knowledge  too  late  to  allow  him  to 
apply  as  prescribed  in  the  preceding  section,  and  that  his 
application  is  made  as  soon  as  it  reasonably  could  be  after 
the  knowledge  of  such  facts,  the  postponement  shall  not  be 
granted,  except  on  the  terms  of  the  payment  of  the  costs  in 
the  action  for  the  term. 

Note. — This  section  was  amended  (ch.  394,  acts  1885)  by  adding — 

It  shall  be  competent,  in  all  civil  cases  only,  for  the  other 
side  to  controvert  the  allegations  of  fact  in  said  applications 
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and  to  offer  counter-affidavits  to  that  end,  and  the  judge  shall 
not  allow  such  continuance  unless  he  shall  be  satisfied,  after 
thorough  examination  of  the  evidence  aforesaid,  that  the  ends 
of  justice  demand  it. 

Continuance  a  matter  of  discretion. — Granting  or  refusing  a  con- 
tinuance is  in  the  discretion  of  the  presiding  judge,  and  it  would  re- 
quire circumstances  proving,  beyond  a  doubt,  hardship  and  injustice, 
to  induce  the  supreme  court  to  review  the  exercise  of  such  discre- 
tion, if,  indeed,  it  has  the  power.  Moore  v.  Dickson,  74  N.  C,  423; 
Banks  v.  Mfg.  Co.,  108  N.  C,  282;  Slingluff  v.  Hall,  124  N.  C,  397. 

An  appeal  from  a  continuance  is  useless,  since  the  appeal  itself 
works  a  continuance.  Isler  v.  Dewey,  79  N.  C,  1;  Jaffray  v.  Bear, 
98  N.  C,  58,  and  cases  cited. 

An  order  of  continuance  is  not  reviewable  unless  there  is  palpable 
abuse.  McCurry  v.  McCurry,  82  N.  C,  296:  Austin  v.  Clarke,  70  N. 
C,  458;  Armstrong  v.  Wright,  8  N.  C,  93.     See  Sec.  548,  post. 

A  party  is  not  entitled  to  a  continuance  because  the  issues  are  not 
made  up.     Wittkowsky  v.  Watkins,  84  N.  C,  456. 

In  divorce. — Where,  pending  an  action  for  divorce,  the  defendant 
becomes  insane,  the  cause  will  be  continued  as  long  as  there  is  a 
hope  of  reason  being  regained — here,  two  years.  Stratford  v.  Strat- 
ford, 92  N.  C,  297. 

Sec.  403.     Order  ofbusin*Hs.     C.  C.  JP.,  n.  229. 

The  criminal  calendar  shall  be  first  disposed  of,  unless,  by 
consent  of  counsel,  or  for  reasons  satisfactory  to  the  judge, 
particular  criminal  actions  may  be  deferred.  The  issues  on 
the  civil  calendar  shall  be  disposed  of  in  the  following  order, 
unless,  for  the  convenience  of  parties  or  the  dispatch  of  busi- 
ness, the  court  shall  otherwise  direct : 

(1)  Issues  of  fact  to  be  tried  by  a  jury ; 

(2)  Issues  of  fact  to  be  tried  by  the  court ; 

(3)  Issues  of  law. 

The  court  should  be  formally  adjourned. — When  the  judge  presid- 
ing leaves  a  court  finally  before  the  term  has  expired,  he  should  have 
it  adjourned  and  not  leave  it  open  to  take  care  of  itself.  Such  prac- 
tice has  no  legal  sanction,  and  it  gives  rise  to  misapprehension,  con- 
fusion and  wrong.     Foley  v.  Blank,  92  N.  C,  476. 

After  the  judge  leaves  the  bench. — There  can  be  no  session  of  a 
court  without  a  judge;  hence,  when  the  judge  leaves  the  bench  for 
the  term,  although  no  notice  is  given  of  the  final  adjournment,  or  it 
is  ordered  to  expire  by  limitation,  the  term  ends  and  the  judge  can- 
not hear  any  matters  out  of  the  courthouse,  except  by  consent,  un- 
less it  is  "chambers"  business.  Delafield  v.  Construction  Co.,  115  N. 
C.,  21;  Foley  v.  Blank,  92  N.  C,  476;  Branch  v.  Walker,  92  N.  C,  87; 
Boyd  v.  Teague,  111  N.  C,  246;  Hinton  v.  Ins.  Co.,  116  N.  C,  22. 
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CHAPTER  THREE. 


TRIAL  BY  JURY. 
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404.  Jury,  how  drawn, 

406.  Petit   jurors  sworn    in    civil 

cases;     defaulting     persons 

fined. 
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Sec.  404.    Jury  ;  how  drawn.    It.  C,  c.  31,9.33.    1879 ,  c. 
157,  8.  11. 

The  judges  of  the  superior  court,  at  the  terra  of  their 
courts,  shall  direct  the  names  of  all  persons  returned  as 
jurors  to  be  written  on  scrolls  of  paper  and  put  into  a  box  or 
hat  and  drawn  out  by  a  child  under  ten  years  of  age  ;  whereof 
the  first  eighteen  drawn  shall  be  a  grand  jury  for  the  court; 
and  the  residue  shall  serve  as  petit  jurors  for  the  court. 

Disqualification  of  regular  jurors. — A  juror  is  not  disqualified  by 
failure  to  pay  his  taxes  for  the  previous  year,  when  the  sheriff  has 
been  enjoined  from  collecting  it.     State  v.  Heaton,  77  N.  C,  605. 

The  existence  of  a  suit  at  issue  (in  the  same  court)  to  which  the 
juror  is  a  party  at  the  time  he  is  drawn,  renders  him  incompetent 
as  a  juror.     State  v.  Smith,  80  N.  C,  410. 

A  juror  of  the  original  panel  is  not  subject  to  be  challenged  upon 
the  ground  that  he  has  served  upon  a  jury  in  the  same  court  within 
two  years.  This  disqualification  only  applies  to  tales  jurors.  State 
v.  Brittain,  89  N.  C,  481. 

The  non-payment  of  taxes  for  the  fiscal  year  next  preceding  the 
time  when  the  juror's  name  is  placed  on  the  jury  list,  is  a  disqualifi- 
cation. State  v.  Haywood,  94  N.  C,  847;  Sellers  v.  Sellers,  98  N.  C, 
13;  State  v.  Garland,  90  N.  C,  668;  State  v.  Hargrave,  100  N.  C,  424; 
State  v.  Gardner,  104  N.  C,  739;  State  v.  Davis,  109  N.  C.  780 

A  juror  is  not  disqualified  by  being  a  party  to  another  action  in 
same  court,  unless  it  is  at  issue.  Hodges  v.  Lasslter,  96  N.  C,  361; 
State  v.  Smarr,  121  N.  O.,  669.  Nor  by  being  surety  on  prosecution 
bond  in  a  similar  action  in  same  court.  Jenkins  v.  R.  R.,  110  N.  C.f 
438. 

The  action  of  a  court  is  in  fieri  during  the  term.  So,  where  a  juror 
was  challenged  for  cause  on  the  ground  that  he  had  a  suit  pending 
and  at  issue,  and  it  appeared  that  a  judgment  had  been  rendered 
in  the  suit  to  which  he  was  a  party  at  the  same  term,  from  which  an 
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appeal  had  been  taken,  but  not  perfected,  the  challenge  was  properly 
allowed.    Wilson  v.  Hughes,  94  N.  C,  182. 

To  disqualify  a  juror  of  the  regular  panel  for  non-payment  of  tax- 
es, it  must  appear  that  there  was  failure  to  pay  the  taxes  for  the  fis- 
cal year  preceding  the  annual  revision  of  the  jury  list,  at  which  such 
Juror  was  drawn.     State  v.  Davis,  109»  N.  C,  780. 

In  actions  against  county  or  town. — The  interest  of  a  resident  and 
taxpayer  of  a  county  In  an  action  to  recover  land  from  the  county 
is  too  indirect  and  remote  to  disqualify  him  to  serve  as  a  juror  in 
auch  action.    Eastman  v.  Commissioners,  119  N.  C,  505. 

A  citizen  and  taxpayer  of  a  town  is  a  competent  juror  in  an  action 
against  the  town.     Johnston  v.  Rankin,  70  N.  C,  550. 

Burden  of  showing  disqualification. — The  burden  of  showing  a 
disqualification  of  a  juror  or  grand  juror  is  upon  the  defendant. 
State  v.  Seaborn,  15  N.  C,  305;  State  v.  Perry,  (Hatton),  122  N.  C, 
1018. 

Manner  of  drawing  directory. — The  requirements  of  the  statute 
as  to  the  manner  or  time  of  drawing  jurors  is  directory  merely  and, 
hence,  an  objection  that  the  jury  list  was  not  revised  when  required 
by  the  statute  will  not  be  considered  in  the  absence  of  proof  of  bad 
faith  or  corruption  on  the  part  of  the  officers  charged  with  that  duty 
or  where  it  does  not  appear  that  the  party  objecting  has  been,  in 
some  way,  prejudiced  thereby.     State  v.  Smarr,  121  N.  C,  669. 

An  objection  by  a  prisoner  charged  with  a  capital  offence  that  the 
special  venire  was  summoned  by  the  sheriff  as  prescribed  by  Section 
1738  of  The  Code  instead  of  being  drawn  from  the  jury  box  as  pre- 
scribed by  Section  1739  of  The  Code,  is  untenable  since  the  latter 
method  is  purely  discretionary.     State  v.  Smarr,  121  N.  C,  669. 

Special  Venire. — It  is  not  error  in  the  trial  judge  when  ordering  a 
special  venire  to  direct  the  sheriff  to  summons  only  freeholders 
-who  have  paid  their  taxes  for  the  preceding  year,  who  had  not 
served  on  the  jury  in  the  last  two  years,  who  had  no  suits  pending 
and  at  issue  in  the  court,  and  who  were  not  under  indictment  in  the 
court.     State  v.  Cody,  119  N.  C,  908. 

Note. — For  former  practice,  see  1  Bat.  Dig.,  pp.  810,  811. 

Jury  drawn  under  Sec.  1732  of  The  Code. — Where,  upon  failure  of 
the  county  commissioners  to  draw  a  jury  for  the  third  week,  the 
court  orders  the  same  to  be  drawn  as  prescribed  by  Sec.  1732  of  The 
Code,  such  jury  is  legal.  Leach  v.  Linde,  108  N.  C,  547.  See  next 
section. 

Sec.  405.  Petit  jurors  sworn  in  civil  cases;  defaulting  per- 
sons fined.  B.  C,  c.  31,  s.  34.  1790,  c.  321.  1822,  c. 
11339  s.  1.    1889,  c.  441. 

The  clerk  shall,  at  the  beginning  of  the  court,  swear  such 
of  the  petit  jury  as  are  of  the  original  panel,  to  try  all  civil 
cases ;  and  if  there  should  not  be  enough  of  the  original 
panel,  the  talesmen  shall  be  sworn  ;  and  the  petit  jurors  of 
the  original  panel,  as  well  as  the  talesmen,  shall  be  sworn 
as  prescribed  in   the  chapter  entitled  "  Oaths  ":     Provided, 
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that  nothing  herein  shall  be  construed  to  disallow  the 
usual  challenges  in  law  to  the  whole  jury  so  sworn  or  to 
any  of  them  ;  and  if  by  reason  of  such  challenge  any  juror 
shall  be  withdrawn,  his  place  on  the  jury  shall  be  supplied 
by  any  of  the  original  venire,  or  from  the  bystanders  quali- 
fied to  serve  as  jurors,  and  the  judge  or  other  presiding 
officer  of  the  court  shall  decide  all  questions  as  to  the  com- 
petency of  jurors  in  both  civil  and  criminal  actions.  Any 
juror  failing  to  appear  shall  be  fined  by  the  court  the  sum 
of  forty  dollars,  and  notice  shall  issue  to  such  juror  to  ap- 
pear at  the  next  term  of  the  court  and  show  cause  why  the 
judgment  should  not  be  made  absolute. 

Note. — The  following  provision  in  regard  to  summoning  tales 
jurors  was  enacted  1889,  ch.  441. 

In  the  trial  of  any  action  in  any  court  of  this  state  before 
a  jury,  whether  civil  or  criminal,  in  which  the  sheriff  of 
the  county  where  the  case  is  to  be  tried  is  a  party  to  or  has 
any  interest  in  the  action,  or  when  the  presiding  judge  or 
justice  shall  find  upon  investigation  that  the  sheriff  of  the 
county  is  not  a  suitable  person,  on  account  of  indirect  inter- 
est in  or  relative  to  the  cause  of  action,  to  be  entrusted  with 
the  summoning  of  persons  from  among  the  bystanders  in 
any  particular  case  pending,  such  judge  or  justice  presiding 
at  the  trial  shall  appoint  some  suitable  and  desirable  person 
to  summon  the  jurors  in  place  of  the  sheriff. 

This  amendment. — Construed.     Boyer  v.  Teague,  106  N.  C,  571. 

Qualifications  of  tales  Jurors. — A  tales  juror  must  own  a  freehold 
in  the  county.     State  v.  Cooper,  83  N.  C,  671. 

A  tales  juror  must  have  all  the  qualifications  of  a  regular  juror, 
with  the  additional  one  of  being  a  freeholder.  State  v.  Whitley.  88 
N.  C.,  691;  State  v.  Qarland,  90  N.  C„  668:  State  v.  Sherman,  115  N. 
C,  773. 

A  juror  summoned,  but  who  does  not  serve,  is  not  disqualified  as  a 
tales  juror.  State  v.  Thome,  81  N.  C,  555;  State  v.  Whitfield,  92 
N.  C,  831. 

To  disqualify  the  juror  he  must  have  served  in  the  same  court  with- 
in two  years.  State  v.  Outerbridge,  82  N.  C,  617;  State  v.  Howard, 
82  N.  C,  623;  State  v.  Edens,  85  N.  C,  522. 

Persons  who  are  not  bystanders  in  the  court  may  be  summoned  as 
talesmen,  for  when  they  come  in  they  are  bystanders.  State  v. 
Lamon,  10  N.  C,  175;  State  v.  McDowell,  123  N.  C,  764. 
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Regular  and  tales  jurors. — Under  section  1722  of  The  Code, 
amended  by  chapter  559,  acts  of  1889,  the  county  commissioners 
were  required  on  the  first  Monday  in  September,  1892,  and  every 
four  years  thereafter,  to  put  on  the  jury  list  such  persons  only  as  had 
paid  their  taxes  for  the  preceding  year;  hence,  a  tales  juror  called  on 
a  trial  in  April,  1894,  was  not  disqualified  because  he  had  not  paid  his 
taxes  for  the  year  1893.     State  v.  Sherman,  115  N.  C,  773. 

Special  venire. — The  practice  of  drawing  the  venire  from  the  box 
is  commended.  State  v.  Brogden,  111  N.  C,  656;  State  v.  Whitson, 
111  N.  C,  695.  But  it  is  in  the  discretion  of  the  trial  judge  to  order 
a  special  venire  in  capital  cases  and  determine  its  number,  which  he 
may  likewise  change  by  another  order.  State  v.  Brogden,  111  N.  C, 
656;  or  order  a  second  venire.  State  v.  Stanton,  118  N.  C,  1182. 
The  statute  is  directory  only.     State  v.  Whitt,  113  N.  C,  716. 

Freeholder. — A  tenant  by  the  courtesy  initiate  is  a  freeholder  in 
the  sense  of  that  term  applicable  to  the  qualification  of  jurors.  State 
v.  Mills,  91  N.  C,  581;  Thompson  v.  Wiggins,  109  N.  O.,  508. 

Findings  of  fact. — The  findings  of  fact  by  the  judge  as  to  the  quali- 
fication of  a  juror  are  not  reviewable.  State  v.  Carland,  90  N.  C, 
668;  State  v.  Watson,  86  N.  C,  624;  State  v.  Green,  95  N.  C,  611; 
State  v.  Kilgore,  93  N.  C,  533. 

The  finding  of  the  court  below  that  a  juror  is  indifferent  cannot  be 
reviewed.  State  v.  Potts,  100  N.  C,  457;  Branton  v.  O'Briant,  93  N. 
C.,  99;  State  v.  Cole,  94  N.  C,  958. 

Misnomer. — Where  a  juror  was  summoned  as  J.  L.  B.,  but  entered 
on  the  scroll  J.  S.  B.,  this  is  deemed  immaterial.  State  v.  Mills,  91 
N.  C,  581. 

Oath. — An  oath  administered  to  a  juror  in  the  manner  prescribed 
by  statute  is  sufficient.  The  juror  need  not  repeat  the  words  "so 
help  me  God."    State  v.  Paylor,  89  N.  C,  539. 

Note. — Qualification  of  regular  jurors. — It  is  a  ground  of  challenge 
(1)  If  they  have  not  paid  taxes  for  the  preceding  year,  and  are  not  of 
good  moral  character  and  of  sufficient  intelligence.  The  Code,  Sec. 
1722;  State  v.  Haywood,  94  N.  C,  847;  State  v.  Griffin,  74  N.  C,  316; 
State  v.  Hargrave,  100  N.  C,  484;  Sellers  v.  Sellers,  98  N.  C,  13; 
State  v.  Carland,  90  N.  C,  668;  State  v.  Gardner,  104  N.  C,  739.  (2) 
If  they  have  a  suit  pending  and  at  issue  in  the  superior  court.  The 
Code,  Sec.  1728 ;  Hodges  v.  Lassiter,  96  N.  C,  351 ;  Wilson  v.  Hughes, 
94  N.  C,  182.  They  are  not  required  to  be  freeholders.  State  v. 
Wincroft,  76  N.  C,  38. 

Qualification  of  toles  jurors. — In  addition  to  the  grounds  of  chal- 
lenge, just  cited,  against  regular  jurors,  as  to  tales  jurors,  it  is  also 
ground  of  challenge:  (1)  If  they  are  not  freeholders.  The  Code, 
Sec.  1733;  State  v.  Cooper,  83  N.  C,  671;  State  v.  Whitley,  88  N.  C, 
691;  State  v.  Mills,  91  N.  C,  581.  (2)  If  they  have  served  in  the  same 
court  as  grand,  petit,  or  tales  jurors  within  two  years  next  preceding 
such  term  of  the  court.  The  Code,  Sec.  1733 ;  State  v.  Thome,  81  N. 
C,  555;  State  v.  Outerbridge,  82  N.  C,  671;  State  v.  Howard,  82  N. 
C,  623;  State  v.  Eden,  85  N.  C,  522;  State  v.  Whitfield,  92  N.  C, 
831. 

Qualification  of  grand  jurors. — The  same  grounds  of  challenge  as 
against  regular  jurors.  They  neeti  not  be  freeholders.  State  v. 
Wincroft,  76  N.  C,  38;  The  Code,  Sees.  404,  1722  and  1728. 

Qualification  of  jurors  summoned  on  special  venire. — Formerly  they 
were  only  required. to  be  freeholders.  The  Code,  Sec.  1739;  State  v. 
Carland,  90  N.  C,  668;    State  v.  Kilgore,  93  N.  C,  533;    State  v. 

82  497 


§405  CLARK'S   CODE   OF   CIVIL   PROCEDURE. 

Starnes,  94  N.  C,  973.  But  now,  by  ch.  53,  acts  1887,  they  are  liable 
to  challenge  on  all  four  of  the  grounds  (above  given)*  assignable 
against  a  tales  juror. 

See.  400.  Karnes  of  jurors  to  be  called  before  impaneled; 
right  of  challenge.  B.  C,  c.  31,  s.  335.  1796,  c.  452,  s.  2. 
1812,  c.  833. 

The  clerk,  before  a  jury  shall  be  impaneled  to  try  the 
issues  in  any  civil  suit,  shall  read  over  the  names  of  the  jury 
upon  the  panel  in  the  presence  and  hearing  of  the  parties  or 
their  counsel ;  and  the  parties,  or  their  counsel  for  them, 
may  challenge  peremptorily  four  jurors  upon  the  said  panel, 
without  showing  any  cause  therefor,  which  shall  be  allowed 
by  the  court. 

Four  peremptory  challenges. — Whether  there  is  one  or  more  plain- 
tiffs or  defendants,  only  four  peremptory  challenges  to  the  jury  on 
either  side  are  allowable.     Bryan  v.  Harrison,  76  N.  C,  360. 

Not  ground  of  challenge. — Objection  that  a  juror  is  on  the  prosecu- 
tion bond  of  another  plaintiff  in  another  action,  though  against  the 
same  defendant  on  a  similar  cause  of  action,  is  properly  overruled.. 
Jenkins  v.  Railroad,  110  N.  C,  438. 

Challenge  permitted  by  court. — The  court,  in  its  discretion,  may 
permit  a  juror  to  be  challenged  after  he  has  been  passed  to  the  op- 
posite party.  State  v.  Green,  95  N.  C,  611;  State  v.  Adair,  66  N.  C, 
298;  State  v.  Jones,  80  N.  C,  415;  State  v.  Boon,  80  N.  C,  461;  State 
v.  Vestal,  82  N.  C,  563;  State  v.  Vann,  82  N.  C,  631;  State  v.  Cun- 
ningham, 72  N.  C,  469;  State  v.  Fuller,  114  N.  C.,  904. 

Excusing  juror. — The  trial  judge  has  authority,  in  the  exercise  of 
a  sound  discretion,  to  excuse,  a  juror  at  his  own  request,  as  a  favor 
to  him,  and  before  he  has  been  accepted  as  one  of  the  panel.  State 
v.  Barber,  113  N.  C,  711. 

Why  challenge  allowed* — Challenge  is  not  given  to  the  prisoner 
that  he  may  select  a  particular  individual  on  the  jury,  but  that  he 
should  not  have  one  against  whom  he  had  a  valid  objection.  State 
v.  McDowell,  123  N.  C,  764. 

See,  for  former  practice,  2  Bat.  Dig.  811-816. 

Sec.  407.    Sep<irate  trials.     C.  C.  T.,  *.  230. 

A  separate  trial  between  a  plaintiff  and  any  of  the  several 
defendants  may  be  allowed  by  the  court  whenever,  in  its 
opinion,  justice  will  thereby  be  promoted.   • 

Severance  discretionary. — It  is  within  the  sound  discretion  of  the 
court,  on  motion  of  the  defendants,  or  any  of  them,  to  allow  sever- 
ance and  a  separate  trial  as  to  each  defendant,  if  thereby  justice  will 
be  promoted.  But  when  the  court  held  that  the  defendants  had  a 
right  to  demand  it,  it  was  error,  and  the  judgment  rendered  upon 
each  holding  must  be  reversed.    Bryan  v.  Spivey,  106  N.  C.f  95 ;  State 
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v.  Smith,  24  N.  C,  402;  State  v.  Gooch,  94  N.  C,  1006;  State  v.  Oxen- 
dine,  107  N.  C.,  783;  Grant  v.  Burgwyn,  84  N.  C.,  560. 

The  refusal  or  granting  of  a  severance  is  not  reviewable.  State  v. 
Finleyt  118  N.  C,  1161;  State  v.  Moore,  120  N.  C,  570. 

Effect  of  order. — An  order  of  severance  is  equivalent  to  dividing 
the  action  into  several  suits,  with  all  the  usual  provisions  for  costs, 
etc.,  incident  thereto.     Bryan  v.  Spivey,  106  N.  C,  95. 

See*  408.     General  and  special  verdicts  defined*    C.  C.  P.9  s. 
232. 

A  general  verdict  is  that  by  which  the  jury  pronounce 

generally  upon  all  or  any  of  the  issues  either  in  favor  of  the 

plaintiff  or  defendant.     A  special  verdict  is  that  by  which 

the  jury  find  the  facts  only,  leaving  the  judgment  to  the 

court. 

Definition. — A  yuural  verdict  is  a  finding  in  favor  of  one  of  the 
parties  to  an  action;  a  special  verdict  finds  the  facts,  but  is  not  in 
favor  of  either  party,  until  the  court  declares  the  law  arising  there- 
on.    Morrison  v.  Watson,  95  N.  C,  479. 

Where  the  jury  respond  affirmatively  or  negatively  to  the  issues 
submitted  to  them,  it  is  a  general  verdict,  although  there  be  several 
issues;  when  they  state  the  facts,  and  leave  the  court  to  apply  the 
law  arising  upon  them,  it  is  a  special  verdict.  Porter  v.  Railroad, 
97  N.  C,  66. 

Y$rdict  sufficient. — Where,  in  an  action  to  set  up  a  lost  deed,  the 
jury  found  that  the  defendant  had  not  executed  a  deed  for  any  part 
of  the  land,  but  did  not  specifically  find  that  no  deed  was  ever  exe- 
cuted, the  verdict  was  sufficiently  responsive.    Railroad  v.  Purifoy 
95  N.  C,  302. 

The  verdict,  whether  in  response  to  one  or  many  issues,  must 
establish  facts  sufficient  to  enable  the  court  to  proceed  to  judgment. 
Emry  v.  Railroad,  102  N.  C,  209. 

A  verdict  that  a  deed  was  obtained  by  fraud  and  undue  influence, 
is  not  inconsistent  with  the  idea  that  it  is  constructive  fraud  only. 
Costen  v.  McDowell,  107  N.  C,  546. 

Not  essential  to  poll  jury. — It  is  not  essential  to  the  validity  of  a 
verdict  that  the  jury  be  polled.  State  v.  Jones,  91  N.  C,  654.  It  is 
a  privilege  to  defendant.  State  v.  Best,  111  N.  C,  638;  State  v. 
Toole,  106  N.  C,  736. 

If  jury  is  polled. — Where  the  jury  is  polled,  and  one  of  the  jurors 
assents,  though  expressing  reluctance,  it  is  a  valid  verdict.  Lowe  v. 
Porsett,  125  N.  C,  301;  State  v.  Sheets,  89  N.  C,  543;  Otherwise  if 
one  juror  on  being  polled  dissents,  even  though  he  had  previously 
concurred  in  the  verdict.     Owens  v.  R.  R.,  123  N.  C,  183. 

If  counsel  not  present. — It  is  not  essential  to  the  validity  of  a  ver- 
dict that  counsel  should  be  present  at  its  rendition.  State  v.  Jones, 
91  N.  C.  654;  State  v.  Austin,  108  N.  C,  780. 

Special  verdict. — A  special  verdict  is  not  always  required.  School 
Committee  v.  Kesler,  66  N.  C,  323. 

A  special  verdict  must  find  all  the  facts  necessary  to  enable  the 
court  to  give  judgment.  Hilliard  v.  Outlaw,  92  N.  C,  266;  State  v. 
Yount,  110  N.  C,  597;  State  v.  Curtis,  71  N.  C,  56. 
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If  special  verdict  defective. — Where  a  special  verdict  is  defective, 
a  venire  de  novo  will  be  awarded.  State  v.  Bray,  89  N.  C,  480;  State 
v.  Blue,  84  N.  C,  807;  State  v.  Finlayson,  113  N.  C,  628. 

If  a  special  verdict  fails  to  find  all  the  facts  essential  to  a  decision 
of  the  case,  it  is  fatally  defective,  and  a  new  trial  must  be  awarded. 
State  v.  Oakley,  103  N.  C,  408;  State  v.  Crump,  104  N.  C.,  763;  or  if 
findings  inconsistent.  State  v.  Corporation,  111  N.  C,  661  and  cases 
cited. 

Practice  on  return  of  special  verdict. — If  the  jury  return  a  special 
verdict,  it  is  the  duty  of  the  court  to  declare  the  law  thereon  and 
cause  a  verdict  to  be  entered  in  accordance  therewith.  Then  it 
should  proceed  to  render  judgment,  and  no  appeal  will  lie  until  such 
judgment  is  pronounced.     State  v.  Smith,  95  N-  C,  680. 

A  formal  verdict  in  accordance  with  the  opinion  of  the  court  must 
be  entered  upon  a  special  verdict  before  judgment  can  be  pro- 
nounced. State  v.  Morris,  104  N.  C,  837;  State  v.  Moore,  107  N.  C, 
770;  State  v.  Nies,  107  N.  C,  820;  State  v.  Monger,  107  N.  C.  771. 
These  cases  reviewed  and  practice  settled  that  no  formal  verdict  is 
necessary,  but  the  court  should  pass  judgment  upon  the  facts  found 
in  the  special  verdict.  State  v.  Ewing,  108  N.  C,  755 ;  State  v.  Spray, 
113  N.  C,  686. 

A  special  verdict  in  which,  after  setting  out  the  facts,  the  Jury  say: 
"If  upon  these  facts  the  court  be  of  the  opinion  that  the  defendant 
is  guilty,  the  jury  so  find,  otherwise  not  guilty,"  is  sufficient  as  fol- 
lowing approved  precedents.  State  v.  Gillikin,  114  N.  C,  832;  State 
v.  Robinson,  116  N.  C,  1046. 

Appeal  only  lies  from  judgment. — Where  a  special  verdict  is  re- 
turned, no  appeal  lies  until  there  has  been  a  judgment  entered  on  the 
verdict.  State  v.  Nash,  97  N.  C,  514;  State  v.  Hazell,  95  N.  C,  623, 
and  cases  cited. 

Sec.  409.     When  jury  may  render  either  a  general  or  special 
verdict,  and  when  judge  may  direct  a  special  finding.    C 

€/•  Jr  •,  S»  *t»Oi 

In  an  action  for  the  recovery  of  specific  personal  property, 
if  the  property  has  not  been  delivered  to  the  plaintiff,  or  the 
defendant,  by  his  answer,  claims  a  return  thereof,  the  jury 
shall  assess  the  value  of  the  property  if  their  verdict  be  in 
favor  of  the  plaintiff;  or,  if  they  find  in  favor  of  the  defend- 
ant, and  that  he  is  entitled  to  a  return  thereof,  they  may  at 
the  same  time  assess  the  damages,  if  any  are  claimed  in  the 
complaint  or  answer,  which  the  prevailing  party  has  sus- 
tained by  reason  of  the  detention  or  taking  and  withhold- 
ing such  property.  In  every  action  for  the  recovery  of  money 
only,  or  specific  real  property,  the  jury,  in  their  discretion, 
may  render  a  general  or  special  verdict.  In  all  other  cases 
the  court  may  direct  the  jury  to  find  a  special  verdict,  in  writ- 
ing, upon  all  or  any  of  the  issues,  and,  in  all  cases,  may  instruct 
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them,  if  they  render  a  general  verdict,  to  find  upon  particular 
questions  of  fact,  to  be  stated  in  writing,  and  may  direct  a 
written  finding  thereon.  The  special  verdict  or  finding  shall 
be  filed  with  the  clerk  and  entered  upon  the  minutes. 

Irregularity  in  formation  of  jury  cured. — Irregularity  in  the  forma- 
tion of  a  jury  is  cured  unless  excepted  to  before  the  verdict.  State 
v.  Boon,  82  N.  C,  637;  State  v.  Ward,  9  N.  C,  443. 

Also  cured  by  putting  in  answer  or  defence  without  first  pleading 
in  abatement.     State  v.  Matthews,  82  N.  C,  672. 

Papers  handed  to  jury. — It  is  error  for  the  court  to  hand  to  the  jury 
(on  their  retirement)  papers  which  have  been  read  as  evidence,  if 
objection  is  made.  Williams  v.  Thomas,  78  N.  C,  47;  Outlaw  v.  Hur- 
dle, 46  N.  O.,  150;  Watson  v.  Davis,  52  N.  C,  178;  Burton  v.  Wilkes, 
66  N.  C,  604. 

Where  papers  were  offered  in  evidence,  but  not  read  to  the  jury, 
it  was  proper  to  refuse  leave  to  the  jury  to  take  them  into  the  jury- 
room.     Hannon  v.  Grizzard,  89  N.  C,  115. 

Where  the  Jury  were  allowed  to  take  a  certain  paper  with  them 
to  their  consultation-room,  it  cannot  be  assigned  as  error  if  the  appel- 
lant expressly  agreed  that  they  might  do  so.  Angler  v.  Howard,  94 
N.  C.t  27. 

It  is  not  error  to  refuse  to  allow  a  deposition  read  upon  the  trial, 
to  be  taken  into  the  jury-room,  upon  the  request  of  only  one  of  the 
jurors.     Lafoon  v.  Shearin,  95  N.  C,  391. 

See,  for  conduct  and  province  of  Jury  under  former  practice.  2 
Bat.  Dig.,  810-817. 

Instructions  as  to  nature  of  Verdict. — In  actions  for  the  recovery  of 
money  only,  or  of  specific  real  property,  the  jury  may  in  their  dis- 
cretion render  either  a  general  or  special  verdict,  but  in  all  other 
cases  the  court  may  direct  a  special  verdict,  and  it  may  instruct 
them,  if  they  find  a  general  verdict,  to  find  upon  particular  questions 
of  fact,  material  in  the  case,  but  which  are  not  put  in  issue  by  the 
pleadings.  Porter  v.  Railroad,  97  N.  C,  66;  Bean  v.  Railroad,  107  N. 
C,  731;  Commissioners  v.  Lash,  89  N.  C,  159. 

The  court  has  countenanced  and  approved  the  practice  of  defining, 
in  the  verdict,  the  extent  of  the  plaintiff's  interest  in  the  land  in  con- 
troversy, either  by  metes  and  bounds,  or  as  an  undivided  fractional 
interest.  Allen  v.  Sallinger,  103  N.  C,  14;  Foster  v.  Hackett,  112  N. 
C,  546;  Moody  v.  Johnson,  Id.  804. 

Where  it  appears  from  the  proof  offered  to  show  title,  or  is  ad- 
mitted on  the  trial,  that  a  defendant  who  has  confessed  ouster  by  de- 
nying the  plaintiff's  title  is,  in  reality,  a  tenant  in  common  with  the 
latter,  it  is  the  duty  of  the  court  to  instruct  the  jury  to  ascertain  and 
determine,  by  a  specific  finding,  the  undivided  interest  of  the  plain- 
tiff, and  to  assess  his  damages  in  proportion  to  such  actual  undivided 
interest.  Gilchrist  v.  Middleton,  107  N.  C,  663;  Henning  v.  Warner, 
109  N.  C,  406. 

In  a  civil  action,  when  there  is  no  conflict  of  evidence,  the  Judge 
should  direct  the  verdict  to  be  entered.  Purifoy  v.  Railroad,  108  N. 
C,  100.     See  Sec.  413,  post. 

Instructions  to  find  a  special  verdict. — The  court  has  the  power, 
under  The  Code,  Sec.  409,  to  direct  a  special  finding  upon  an  issue  in 
an  action  for  an  account  and  settlement  of  a  trust  fund,  and  so  also 
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In  all  other  cases  except  where  the  suit  is  for  "money  only"  or  "spe- 
cific real  property."     Commissioners  v.  Lash,  89  N.  C,  159. 

Where  verdict  is  Inconsistent. — Where  the  verdict  upon  the  sev- 
eral issues  submitted  is  inconsistent,  a  new  trial  will  be  ordered/ 
Mitchell  v.  Brown,  88  N.  C,  156;  Bank  v.  Alexander,  84  N.  C,  30;  Por- 
ter v.  Railroad,  97  N.  C,  66 ;  Puffer  v.  Lucas,  107  N.  C,  322 ;  Temple 
v.  Ins.  Co.,  124  N.  C,  66. 

The  finding  of  a  jury,  in  an  action  for  damages  for  an  assault,  that 
the  defendant  acted  in  self-defence,  renders  a  finding  as  to  the 
amount  of  damages  immaterial,  and  not  inconsistent.  Purnell  v.  Fur* 
nell,  89  N.  C,  42. 

If  there  be  an  irreconcilable  conflict  in  the  findings  of  the  jury 
upon  the  issues  submitted,  or  between  the  verdict  and  the  judgment, 
a  new  trial  will  be  awarded.  Morrison  v.  Watson,  95  N.  C,  479; 
Johnson  v.  Townsend,  122  N.  C,  442. 

Where  immaterial  issues  are  by  consent  submitted  to  the  jury 
with  others  which  are  material,  and  it  can  be  seen  that  the  imma- 
terial ones,  do  not  affect  the  proper  ones,  nor  mislead  the  jury,  the 
verdict  will  not  be  set  aside,  but  judgment  should  be  entered  upon 
the  finding  on  the  material  issues,  though  that  upon  the  others  is 
inconsistent.    Gatling  v.  Boone,  101  N.  C,  61. 

Where  the  plaintiff,  in  an  action  to  recover  land,  demands  judg- 
ment in  his  complaint  for  a  tract  containing  twenty-five  acres,  and 
the  following  issue  is  submitted  to  the  jury:  "Is  plaintiff  the  owner 
of  the  land  described  in  the  complaint?"  to  which  the  jury  res- 
pounded,  "Yes:  one-seventh  qt  the  Sandy  Bottom  tract,  160  acres": 
Held,  that  the  verdict  is  contradictory  and  a  new  trial  will  be  or- 
dered. Allen  v.  Sallinger,  105  N.  C,  333;  Brown  v.  Lumber  Co.,  117 
N.  C,  287. 

Informality  in  verdict  not  fatal. — Although  the  verdict  of  a  jury 
should  be  set  aside  where  it  is  so  inconsistent  in  its  responses  to  the 
issues,  or  with  the  pleadings,  that  the  Court  cannot  determine  what 
judgment  should  be  rendered  in  favor  of  a  given  party,  or  which 
of  the  parties  is  entitled  to  judgment,  yet,  mere  informality  will  not 
vitiate  a  verdict,  and  it  should  not  be  set  aside  when  the  two  find- 
ings will  support  precisely  the  same  judgment  in  favor  of  the  same 
party,  and  where  no  Injustice  will  result  from  an  adjudication  upon 
the  substance  or  general  purport  of  the  verdict.  McCaskill  v.  Cur- 
He,  113  N.  C,  313;  Hawkins  v.  House,  65  N.  C,  614:  McMahon  v, 
Miller,  82  N.  C,  317;  Walker  v.  Mebane,  90  N.  C,  259;  McMillan, 
v.  Baxley,  112  N.  C,  579. 

It  was  error  in  the  court  to  disregard  the  adverse  finding  upon 
the  issue  in  respect  to  the  ownership,  and  render  judgment  for  the 
plaintiff.  It  being  uncertain,  from  the  other  isues,  whether  the 
amount  awarded  defendant  was  in  excess  or  diminution  of  the 
amount  found  due  on  the  purchase-money,  the  verdict  should  be  set 
aside  and  a  new  trial  granted.  Kornegay  v.  Kornegay,  109  N. 
C,  188. 

In  answer  to  an  issue,  "Is  F,  the  owner  of  the  property  described 
in  the  pleadings,  or  any  part  thereof?  If  so,  what  part?"  the  jury 
responded  "Yes":  Held,  that  the  response  was  sufficiently  intelligi- 
ble, and  was  properly  construed  to  mean  that  F.  was  the  owner  of 
all  the  property.     Kelly  v.  Fleming,  113  N.  C,  134. 

In  the  trial  of  an  action  in  which  the  defendant  claimed  to  be  en- 
titled to  credit 8  in  addition  to  those  entered  on  the  notes  sued  on, 
the  response  of  the  jury  to  the  issue,  "Is  defendant  indebted  to  the 
plaintiff,  and  if  so,  in  what  amount?"  was  "The  face  of  the  notes, 
with  interest,  less  credits:"    Held,  that  the  verdict  was  not  indef- 
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lnlte,  but  clearly  meant  that  the  credits  allowed  were  those  en- 
dorsed  upon  the  notes.     Roberts  v.  Roberts,  122  N.  C,  782. 

Construction  of  verdict. — Where  no  issues  are  eliminated  and  the 
record  states  "the  jury  find  all  issues  in  favor  of  the  plaintiff,"  the 
court  will  understand  it  to  mean  that  all  matters  in  controversy 
arising  on  the  pleadings  are  found  in  favor  of  plaintiff.  Rogers  v. 
Clements,  92  N.  C,  81.  Or  a  new  trial  will  be  granted.  Bowen  v. 
Whitaker,  92  N.  C,  367.  Issues  must  be  submitted.  Tucker  v. 
Satterthwaite,  120  N.  C.,  118. 

The  verdict  must  be.  taken  in  connection  with,  and  interpreted 
by,  the  issues,  and  when,  by  necessary  implication,  the  answer  to 
one  issue  disposes  of  the  matter  in  controversy,  it  will  not  be  set 
aside,  although  not  so  full  as  might  be  desirable.  Railroad  v.  Pure- 
foy,  95  N.  C,  302. 

A  verdict  of  a  jury  may  be  made  intelligible  and  operative  by  a 
reference  to  a  plat  of  a  survey  offered  in  evidence  on  the  trial. 
Smith  v.  Fite,  98  N.  C,  517. 

Conduct  of  jury. — The  verdict  of  a  jury  cannot  be  impeached  by 
one  of  its  members.  State  v.  Royal,  90  N.  C,  755;  State  v.  McLeod, 
8  N.  C,  344;  State  v.  Smallwood,  78  N.  C,  560;  State  v.  Brittain,  89 
N.  C,  481:  Lafoon  v.  Shearin,  95  N.  C,  391. 

Evidence  to  impeach  a  verdict  for  the  misconduct  of  a  Jury  must 
come  from  other  sources  than  the  jury  itself.  Jones  v.  Parker,  97 
N.  C,  33;  Johnson  v.  Allen,  100  N.  C,  131;  State  v.  Bailey,  100  N.  C, 
628:  State  v.  Best,  111  N.  C,  638;  State  v.  DeOraff,  113  N.  C,  688. 

A  verdict  will  not  be  set  aside  upon  vague  and  indefinite  proof 
that  some  of  the  jurors  were  improperly  approached  and  spoken 
to  about  the  case,  especially  where  it  is  not  alleged  that  the  action 
of  the  jurors  so  approached  was  influenced  thereby.  State  v.  Har- 
per, 101  N.  C,  761;  State  v.  Gould,  90  N.  C,  658. 

Where  it  appeared  that,  after  several  ballots  in  the  jury-room,  a 
proposition  was  made  and  assented  to  that  the  verdict  of  a  majority 
of  the  jurors  should  be  the  verdict  to  be  returned,  and,  another  bal- 
lot being  taken,  some  of  the  jurors  adhered  to  their  previous  opin- 
ions, and  thereupon  the  deliberations  were  continued  and  resulted 
in  a  conviction,  and  the  trial  judge  found  the  fact  that  the  verdict 
was  the  voluntary  action  of  the  jurors,  the  defendant  was  not  enti- 
tled to  a  new  trial.     State  v.  Harper,  101  N.  C,  761. 

The  presence  of  the  officer  in  charge  of  the  jury  at  their  deliber- 
ations, and  the  fact  that  the  jury  were  allowed  to  separate,  but  still 
under  the  charge  of  the  officers  of  the  court,  will  not  vitiate  a  ver- 
dict in  the  absence  of  any  proof  or  suggestion  of  improper  conduct 
on  the  part  of  the  jurors,  or  the  exercise  of  undue  influence  over 
them.     Ibid. 

Where  a  jury  purchased  whiskey,  and  "some  of  them  were  under 
its  influence"  while  deliberating  on  their  verdict,  a  new  trial  will 
be  granted.     State  v.  Jenkins,  116  N.  C,  972. 

A  verdict  awarding  damages  cannot  be  impeached  by  evidence 
of  the  jurors  showing  how  the  damages  were  assessed.  Purcell  v. 
Railroad  Co..  119  N.  C,  729. 

Where  a  jury  retired  at  11  a.  m.,  to  consider  of  their  verdict, 
which  was  returned  at  3  p.  m.,  such  verdict  cannot  be  impeached 
because  the  Sheriff  declined  to  give  them  refreshments,  except 
water,  until  they  agreed  on  a  verdict,  or  until  the  Judge  should  tell 
him  to  take  them  to  dinner.  Gaither  v.  Generator  Company,  121  N 
C,  384. 

Separation  of  jury. — Where  the  jury  found  an  issue  and  then  sep- 
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arated,  and  the  Judge  found  as  a  fact  that  they  had  not  been  influ- 
enced by  what  had  been  said  to  them  after  their  separation,  it  was 
not  error  to  permit  them  to  re-assemble  and  put  their  findings  in 
writing.  Luttrell  v.  Martin,  112  N.  C,  594;  Petty  v.  Rousseau,  94 
N.  C,  355;  State  v.  Shelly,  98  N.  C,  673;  State  v.  Harper,  101  N. 
C,  761. 

Papers  handed  to  jury. — There  was  no  error  in  refusing  to  allow 
the  jury  to  inspect  the  original  writing.  "Evidence  should  be  of- 
fered to  their  ears,  not  to  their  eyes."  Shelton  v.  Reynolds,  111 
N.  C,  525. 

Note. — But  the  written  instructions  of  the  Judge  may  be  handed 
to  jury.  Acts  1885,  chapter  137,  Clark's  Code  (3rd  Ed.,)  Sec.  414,  post 

Papers  examined  by  jury  during  argument. — The  rule  that  evi- 
dence must  be  addressed  to  the  ears  and  not  to  the  eyes  is  to  pre- 
vent the  exhibition  of  papers  about  which  there  is  some  defect, 
such  as  forgery,  erasure,  etc.,  concerning  which  only  expert  testi- 
mony is  admissible;  but,  when  there  is  no  defect  in  an  instrument 
which  has  been  put  in  evidence,  it  is  not  error  to  permit  it  to  be 
exhibited  to  the  jury  during  the  argument.  Riley  v.  Hall,  119  N. 
C,  406. 

Permission  to  view  the  premises. — The  granting  or  refusal  of  an 
application  for  the  jury  to  view  the  premises  which  are  the  subject 
of  injury  or  accident,  lies  within  the  sound  discretion  of  the  Judge. 
Jenkins  v.  Railroad,  110  N.  C,  438;  State  v.  Perry,  121  N.  C,  533. 

Submission  of  issues  to  a  jury. — Submitting  to  a  jury  issues  upon 
points  not  necessarily  decisive  of  the  case,  and  requiring  verdicts 
neither  general  nor  special,  in  form,  is  irregular.  Henry  v.  Rich, 
64  N.  C,  379. 

The  court  can,  in  its  discretion,  submit  issues  compounded  of  law 
and  fact  to  the  jury  under  instructions  as  to  law,  or  it  may  direct 
the  jury  to  find  the  facts,  and  reserve  the  right  to  pronounce  the 
judgment  of  the  law.  Grant  v.  Bell,  87  N.  C,  34.  But  not  upon 
evidential  matters.     Patterson  v.  Mills.  121  N.  C,  258. 

Where  a  party  has  voluntarily  submitted  a  question  to  be  tried 
by  a  jury,  which  was  properly  triable  by  the  court,  but,  upon  evi- 
dence end  under  instructions  not  excepted  to,  he  cannot  afterwards 
be  heard  to  raise  the  objection.     Leggett  v.  Leggett,  88  N.  C,  108. 

In  ejectment,  the  issue  as  to  damages  should  be  submitted  along 
with  the  main  issue,  with  instructions  to  the  jury  that  if  they  find 
the  main  issue  in  favor  of  defendant,  not  to  consider  the  issue  as 
to  damages.     Cheek  v.  Watson,  90  N.  C,  302. 

The  question  of  negligence  having  already  been  settled  by  the 
verdict  of  the  jury,  the  question  of  substantial  damages  may  be 
submitted  by  the  court.     Brunhild  v.  Potter,  107  N.  C,  415. 

*S'<v  cases  cited  under  Sees.  393,  395,  398,  ante. 

Tender  of  deed  after  verdict. — In  an  action  for  specific  perform- 
ance, where  the  defendant  denies  the  equity  of  the  plaintiff,  after  a 
trial  upon  the  issues  joined,  a  tender  of  deed  and  demand  for  pay- 
ment of  purchase-money  comes  too  late.  Houston  v.  Sledge,  101 
N.   C,   640. 

Recalling  jury  for  instructions. — Whether  the  jury,  having  retired 
under  instructions  to  which  there  was  no  exception,  shall  be  re- 
called for  further  directions,  is  within  the  discretion  of  the  court, 
and  not  reviewable.  Scott  v.  Green,  89  N.  C,  278;  Lafoon  v.  Shear- 
in,  95  N.  C,  391. 

504 


I 


VERDICTS.  §  409 

Or  to  re-open  case  for  further  argument  or  evidence.  Pain  v. 
Pain,  80  N.  C,  322;  Olive  v.  Olive,  95  N.  C.,  485;  Sutton  v.  Walters, 
118  N.  C,  495;  State  v.  Groves,  119  N.  C,  822. 

Error  in  charge  cured  by  verdict. — A  new  trial  will  not  be  granted, 
if  the  verdict  is  a  proper  one,  although  it  may  have  been  returned 
in  obedience  to  an  erroneous  instruction  from  the  court.  Rountree 
v.  Britt,  94  N.  C,  104. 

In  action  for  slander, — Where,  in  an  action  for  slandering  the 
plaintiff,  the  words  set  out  in  the  complaint  are  ambiguous,  but  ad- 
mit of  a  slanderous  interpretation,  it  should  be  left  to  the  jury  to 
say,  under  all  the  circumstances,  what  meaning  was  intended. 
Reeves  v.  Bowden,  97  N.  C,  29;  Sasser  v.  Rouse,  35  N.  C,  142;  Lucas 
v.  Nichols,  52  N.  C.,  33. 

If  the  specific  goods  can  be  returned,  though  injured. — If  the  party 
offer  to  return  the  goods,  the  other  cannot  compel  him  to  pay  their 
value,  although  they  may  be  deteriorated  by  exposure,  decay  or  ex- 
ternal injury,  or  fall  in  price,  as  long  as  they  remain  in  specie. 
Holmes  v.  Godwin,  69  N.  C,  467. 

Damages,  where  the  goods  cannot  be  returned  in  specie. — If  it  ap- 
pear on  the  trial,  that  the  property  had  been  destroyed,  so  that  there 
cannot  be  a  return,  the  jury  would,  probably,  be  justified  in  finding 
that  fact,  and  the  claimant  might  then  have  judgment  for  the  same, 
with  interest  from  the  time  of  taking.  Holmes  v.  Godwin,  69  N.  C, 
467:  Hall  v.  Tillman,  110  N.  C,  220. 

The  value  of  the  property  must  be  assessed  on  the  trial,  and  also 
the  damages  for  detention,  in  order  that,  if  there  cannot  be  a  re- 
delivery of  the  goods  in  specie,  the  party  recovering  may  have  exe- 
cution for  their  value.     Ihid. 

One  element  of  damages  for  taking  and  detention  is  the  difference 
in  value  between  the  time  of  taking  and  the  time  of  delivery,  pro- 
vided it  be  less  at  the  latter  time.    Ihid. 

In  civil  cases,  preponderance  of  evidence. — When  the  evidence  is 
left  to  the  jury,  a  mere  preponderance  will  be  sufficient  to  determine 
the  verdict.     Hodges  v.  Railway,  122  N.  C,  992. 

Directing  a  verdict. — Under  no  circumstances  can  a  verdict  be 
directed  in  favor  of  the  party  upon  whom  the  burden  of  proof  rests. 
Collins  v.  Swanson,  121  N.  C,  67;  Eller  v.  Church,  Id.,  269. 

Where  the  party  upon  whom  the  burden  of  proof  rests  offers  no 
evidence  to  prove  the  issue  or  none  that  the  jury  ought  to  find  a 
verdict  upon,  the  trial  judge  should  so  announce  and  direct  a  nega- 
tive finding;  but  in  no  case,  however  strong  and  uncontradictory 
the  evidence  is  in  support  of  this  issue,  should  the  court  withdraw 
the  issue  from  the  jury  and  direct  an  affirmative  finding.  Bank  v. 
School  Committee,  121  N.  C,  107. 

When  the  burden  of  proof  is  upon  a  party  who  offers  no  evidence 
to  support  his  contention,  it  is  proper  for  the  trial  judge  to  direct 
a  verdict  against  him.     Barbee  v.  Scoggins,  121  N.  C,  136. 

The  court  can  never  find  or  direct  an  affirmative  finding  of  the 
jury  but  may  find  a  negative  finding  when  there  is  no  evidence,  or 
no  such  evidence  as  should  be  allowed  to  go  to  the  jury,  tending  to 
establish  the  affirmative  of  the  issue.  White  v.  Railroad  Company, 
121  N.  C,  484;  Cox  v.  R.  R.,  123  N.  C,  613,  and  cases  cited. 

On  motion  for  non-suit. — On  such  motion  the  evidence  must  be 
taken  in  its  strongest  light  against  the  defendant  and  every  thing  it 
tends  to  prove  must  be  taken  as  proved.  Bazemore  v.  Mountain,  121 
N.  C,  59. 

See  Sees.  321,  ante,  and  431,  post,  and  cases  there  cited. 
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Sec.  410.    On  special  finding  with  general  verdict,  former 
to  control.     C.  C.  JP.,  *•  234. 

Where  a  special  finding  of  facts  shall  be  inconsistent  with 
the  general  verdict,  the  former  shall  control  the  latter,  and 
the  court  shall  give  judgment  accordingly. 

Sec.  411.    Jury  to  assess  defendant's  damages  in  certain 
cases.    C.  C.  P.,  s.  235. 

When  a  verdict  is  found  for  the  plaintiff  in  an  action  for 
the  recovery  of  money,  or  for  the  defendant  when  a  set-off 
for  the  recovery  of  money  is  established,  beyond  the  amount 
of  the  plaintiffs  claim  as  established,  the  jury  must  also 
assess  the  amount  of  the  recovery ;  they  may,  also,  under 
the  direction  of  the  court,  assess  the  amount  of  the  recovery 
when  the  court  gives  judgment  for  the  plaintiff  on  the  answer. 
If  a  set-off,  established  at  the  trial,  exceed  the  plaintiff's  de- 
mand so  established,  judgment  for  the  defendant  must  be 
given  for  the  excess ;  or,  if  it  appear  that  the  defendant  is 
entitled  to  any  other  affirmative  relief,  judgment  must  be 
given  accordingly. 

Interest  to  date. — A  verdict  allowing  "interest  to  date/'  where  the 
date  of  debt  is  uncontradicted,  is  sufficiently  definite.  Greenleaf  v. 
Railroad,  91  N.  C,  33. 

Computation  of  interest  by  court. — Where,  in  the  trial  of  an  action 
involving  the  title  to  personal  property  upon  which  an  attachment 
had  been  levied  and  was  claimed  by  an  intervenor,  the  parties 
agreed  that,  if  the  jury  should  find  for  the  plaintiff,  the  damages 
should  be  six  per  cent,  interest  on  the  value  of  the  property  from  the 
time  of  the  levy,  and  the  jury  found  for  the  plaintiff  and  fixed  the 
value  of  the  property  at  date  of  levy,  it  was  not  improper  for  the 
court  to  make  the  computation  of  interest  and  enter  the  result  as 
the  answer  to  the  issue  as  to  damages.  Bank  v.  Furniture  Com- 
pany, 120  N.  C.f  475. 

Damages  for  different  cause  of  action. — In  an  action  for  breach  of 
compromise  judgment  entered  in  an  action  for  damages  to  real  es- 
tate in  one  county,  there  can  be  no  recovery  for  damages  to  a  differ- 
ent tract  of  land  lying  in  an  adjoining  county  which  was  not  in  the 
contemplation  of  the  parties  when  the  compromise  was  made.  Lucas 
v.  Railway,  122  N.  C,  937. 

Damages  on  non-suit  and  dissolution  of  injunction. — Where  a 
plaintiff  takes  a  voluntary  non-suit,  the  judgment  is  a  final  determina- 
tion of  the  matter  in  issue  and,  if  an  injunction  has  been  dissolved, 
the  defendant  can  have  his  damages  assessed  upon  motion  in  tho 
cause.     Timber  Company  v.  Rountree,  122  N.  C,  45. 

Damages  for  construction  of  R.  R. — Previous  to  the  Act  of  1895, 
chapter  224,  damages  both  present  and  prospective,  caused  by  the 
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construction  of  a  railroad,  could  be  assessed  on  the  demand  of  either 
party — and  it  might  be*  done  by  a  single  issue  covering  both,  or  by 
two  separate  issues.  Ridley  v.  R.  R.,  118  N.  C,  996;  S.  C.,  124  N. 
C,  34. 

Sec*  412.  Entry  of  tlie  verdict;  motion  for  new  trial  on 
Judge9*  minutes  ;  conceptions  how  taken,  and  when  deemed 
taken.    C.  C.  P.,  s.  236. 

(1)  Upon  receiving  a  verdict,  the  clerk  shall  make  an  entry 
in  his  minutes,  specifying  the  time  and  place  of  the  trial, 
the  names  of  the  jurors  and  witnesses,  the  verdict,  and  either 
the  judgment  rendered  thereon,  or  an  order  that  the  cause 
be  reserved  for  argument  or  further  consideration.  If  a  dif- 
ferent direction  be  not  given  by  the  court,  the  clerk  must 
enter  judgment  in  conformity  with  the  verdict ; 

Jury  re-called  for  further  instructions. — It  is  discretionary  with 
the  presiding  judge  whether  he  will  recall  the  jury  and  submit  in- 
structions which  were  not  presented  until  the  charge  was  finished 
find  the  jury  had  retired  to  consider  of  their  verdict.  Scott  v.  Green, 
69  N.  C.f  278;  Lafoon  v.  Shearin,  95  N.  C,  391. 

Verdict  Informal,  jury  to  reconsider  it. — It  is  the  duty  of  the  court 
to  look  after  the  form  and  substance  of  a  verdict,  and,  if  it  be  in- 
formal, to  direct  the  jury  to  reconsider  it.  State  v.  Whitaker,  89 
N.  C,  473;  State  v.  Arlington,  7  N.  C,  571;  State  v.  Whitson,  111 
N.  C,  695. 

A  mistake  in  a  verdict  of  a  jury  may  be  corrected  before  it  is  re- 
corded and  the  jury  discharged.  State  v.  Shelly,  98  N.  C,  673;  Lut- 
trell  v.  Martin,  112  N.  C,  593. 

Verdict  Imperfect,  jury  called  together  again. — Where  a  verdict 
rendered  to  the  clerk  by  consent  is  imperfect,  the  judge  can  call  the 
jury  together  again  to  perfect  it.  Willoughby  v.  Threadgill,  72  N. 
C,  438;  Robeson  v.  Lewis,  73  N.  C,  107;  Wright  v.  Hemphill,  81  N. 
C,  33;  Cole  v.  Laws,  104  N.  C,  651. 

Where,  without  authority,  the  clerk  took,  a  verdict  in  the  absence 
of  the  judge,  which  was  irresponsive  to  the  issues,  the  judge  has  the 
power  to  order  the  Jury  to  retire  and  find  another  verdict,  they  not 
having  dispersed,  and  there  being  no  allegation  that  they  have  been 
tampered  with.     Petty  v.  Rousseau,  94  N.  C,  355. 

The  court  has  the  right  after  the  verdict  is  rendered,  to  propound 
questions  to  the  jury  for  the  purpose  of  ascertaining  whether  or  not 
it  should  set  aside  the  verdict,    Wilson  v.  Hughes,  94  N.  C,  182. 

Where  it  was  agreed  that  the  clerk  might  take  the  verdict,  but  by 
permission  of  the  court  he  was  absent  when  the  jury  agreed,  and 
they  sealed  their  verdict  up  and  handed  it  to  the  sheriff  and  sepa- 
rated, and  at  the  next  session  of  the  court,  the  trial  judge  ordered  the 
jury  into  the  box  and  the  foreman  opened  the  verdict,  and  each  juror 
agreed  to  it  in  the  presence  of  the  counsel  for  both  sides:  Held,  that 
the  verdict  was  regular,  there  being  no  suggestion  that  either  the 
verdict  or  the  jury  had  been  tampered  with.  King  v.  Blackwell,  96 
N.  C,  322. 
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Verdict  received  by  clerk. — The  clerk  has  no  right  to  take  the  ver- 
dict of  a  jury  In  the  absence  of  the  judge,  unless  expressly  author- 
ized by  the  court  to  do  so.  Petty  v.  Rousseau,  94  N.  C,  355;  State  v. 
Austin,  108  N.  C  780;  Mitchell  v.  Mitchell,  122  N.  C,  332. 

The  clerk  of  the  court  may  by  consent  receive  a  verdict,  even  if 
the  judge  is  not  in  the  court  room,  provided  it  is  done  before  the 
expiration  of  the  term;  and  he  may  thereupon  enter  a  valid  judg- 
ment under,  or  make  a  memorandum  thereof  and  afterwards  write 
it  out  in  full.     Ferrell  v.  Hales,  119  N.  C,  199. 

Presence  of  counsel. — It  is  not  essential  to  validity  of  verdict  that 
counsel  should  be  present.  State  v.  Jones,  91  N.  C,  654;  State  v. 
Austin,  108  N.  C,  780. 

Verdict  on  Sunday. — A  verdict  rendered  on  Sunday  is  not  invalid. 
State  v.  Penley,  107  N.  C,  808;  Taylor  v.  Ervin,  119  N.  C,  274. 

When  all  issues  not  found. — When  it  appears  from  the  record  that 
an  issue  is  raised  by  the  pleadings,  which  is  left  open  and  undeter- 
mined, it  is  error  to  enter  final  judgment  before  such  issue  was  tried. 
Dickerson  v.  Wilcoxon,  97  N.  C,  309;  Hardy  v.  Carr,  104  N.  C,  33. 

Verdict  unintelligible  and  inconsistent. — Where  a  verdict  is  unin- 
telligible, conflicting  and  inconsistent,  it  should  be  set  aside  and  no 
judgment  pronounced.  Puffer  v.  Lucas,  107  N.  C,  322;  McCaskill 
v.  Currie,  113  N.  C,  313;  Crews  v.  Crews,  64  N.  C,  536. 

An  inconsistent  verdict  or  one  that,  in  connection  with  the  plead- 
ings, requires  explanation  to  make  it  harmonize  with  the  pleadings 
and  evidence,  and  support  a  judgment,  ought  to  be  set  aside  when 
too  late  to  have  it  reformed  by  the  jury.  Mitchell  v.  Mitchell,  122 
N.  C,  332;  Brown  v.  Lumber  Co.,  117  N.  C,  287. 

Deducting  response  to  one  issue  from  response  to  another. — In  as- 
certaining damages  for  the  condemnation  of  land,  where  the  amount 
of  damages  and  benefits  have  both  been  found  by  the  jury,  it  is  im- 
material whether  the  mathematical  operation  of  deducting  one  from 
the  other  is  made  by  the  court  or  the  jury.  Miller  v.  Asheville,  112 
N.  C,  769. 

On  verdict,  judgment. — A  verdict  adverse  to  the  defences  set  up 
leaves  nothing  to  be  done  except  to  render  judgment  for  the  plaintiff. 
The  case  is  not  like  a  ruling  upon  a  demurrer  or  a  motion  in  arrest 
of  judgment.     Kenner  v.  Manufacturing  Co.,  91  N.  C,  421. 

When  an  action  has  been  heard  upon  its  merits,  and  nothing  re- 
mains to  be  done  but  to  give  judgment,  unless  one  of  the  parties  sug- 
gests good  ground  for  delay,  it  is  the  duty  of  the  court  to  render  a 
final  judgment.     Burgess  v.  Kirby,  94  N.  C,  575. 

Judgment  to  be  signed. — The  statutory  provisions  requiring  judg- 
ments, decrees,  etc.,  to  be  signed  by  judges  and  clerks  are  not  man- 
datory, and  a  failure  to  observe  them  will  not  per  se  render  such 
orders  ineffectual.  Spencer  v.  Credle,  102  N.  C,  68.  See  Sec.  288, 
and  cases  cited.  Judgment  need  not  be  signed.  Sledge  v.  Elliott, 
116  N.  C,  712.  Entry  on  minute  docket,  "judgment  per  transcript 
from  supreme  court"  sufficient  though  not  signed  by  judge.  Bond  v. 
Wool,  113  N.  C,  20. 

Judgment  in  vacation. — Parties  by  consent  may  authorize  judg- 
ment to  be  entered  in  vacation.  Hervey  v.  Edmunds,  68  N.  C,  243; 
Harrell  v.  Peebles,  79  N.  C.,  26:  Hardin  v.  Ray,  89  N.  C,  364;  Mc- 
Dowell, v.  McDowell,  92  N.  C,  227;  Bank  v.  Gilmer,  118  N.  C,  668, 
and  numerous  cases  cited. 
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If  in  such  case  the  judge  renders  judgment  but  goes  out  of  office 
before  it  is  entered  up  by  the  clerk,  at  next  term  a  motion  to  enter  it 
nunc  pro  tunc  will  be  allowed.  An  appeal  taken  then  is  only  from 
the  order  allowing  such  entry  and  not  from  the  judgment.  Mc- 
Dowell v.  McDowell,  92  N.  C,  227. 

See  Sec.  384,  ante. 

Judgment  cannot  be  set  aside  after  the  term  except  for  mistake  or 
excusable  neglect. — A  judgment  regularly  entered  cannot  be  set 
aside  after  court,  or  at  next  term,  except  for  mistake  or  excusable 
negligence  under  Sec.  274,  ante.  Sharpe  v.  Rintels,  61  N.  C,  34; 
State  v.  Alphin,  81  N.  C,  566;  Davis  V.  Shaver,  161  N.  C,  18; 
State  v.  Bennett,  93  N.  C,  503;  State  v.  Sanders,  111  N.  C.,  700. 

Judgment,  nunc  pro  tunc. — If  by  the  inadvertence  of  the  court,  or 
of  any  one  acting  for  it,  the  judgment -entered,  or  record  made,  is 
not  in  conformity  to  that  pronounced  or  ordered,  the  court  may  at 
any  time,  upon  the  application  of  any  person  in  interest,  or  ex 
mero  motuy  correct  it  so  that  it  shall  truly  express  the  action  of  the- 
court.  This  jurisdiction  is  distinct  from  that  conferred  by  Sec.  274 
of  The  Code,  which  provides  a  remedy  for  relief  against  excusable 
mistake,  etc.,  of  parties  to  the  action.  Strickland  v.  Strickland,  95 
N.  C,  471;  Cook  v.  Moore,  100  N.  C,  294. 

See  Sec.  274,  ante,  and  cases  cited. 

(2)  If  an  exception  be  taken  upon  the  trial,  it  must  be 
reduced  to  writing  at  the  time  with  so  much  of  the  evidence 
or  subject-matter  as  may  be  material  to  the  exception  taken  ; 
the  same  shall  be  entered  in  the  judge's  minutes  and  be 
filed  with  the  clerk  as  a  part  of  the  case  upon  appeal. 

Exceptions  to  evidence  must  be  in  apt  time. — Where  incompetent 
evidence  is  received  without  objection,  the  party  affected  by  it  can- 
not afterwards  complain.  Scott  v.  Green,  89  N.  C,  278;  Bank  v.  Mc- 
Elwee,  104  N.  C,  306. 

Exceptions  to  evidence  must  be  taken  in  apt  time  on  the  trial,  or 
they  are  waived.  State  v.  Ballard,  79  N.  C,  627;  Shields  v.  Whit- 
aker,  82  N.  C,  516;  Gibbs  v.  Lyon,  95  N.  C,  146;  State  v.  Brady,  104 
N.  C,  737;  Posey  v.  Patton,  109  N.  C,  455.  Except  where  the  evi- 
dence is  made  incompetent  by  statute.  State  v.  Gee,  92  N.  C,  756; 
Johnson  v.  Allen,  100,  N.  C,  131;  Presnell  v..  Garrison,  121  N.  C, 
367. 

Exceptions  as  to  all  other  matters  than  the  charge. — Exceptions  to 
all  matters  other  than  the  charge  must  be  taken  at  the  time.  Bank 
v.  McElwee,  104  N.  C,  305;  Lowe  v.  Elliott,  107  N.  C,  718;  Taylor  v. 
Plummer,  105  N.  C,  56;  Cotton  Mills  v.  Abernathy,  115  N.  C,  402. 

An  objection  to  remarks  made  by  the  judge,  during  the  trial,  must 
be  in  apt  time.  Such  an  objection  made  after  verdict,  is  not  in  apt 
time.     State  v.  Brown,  100  N.  C,  519. 

Exception  to  an  order  for  the  consolidation  of  actions  must  be 
taken  at  the  time  the  order  is  made.    Jones  v.  Jones,  94  N.  C,  111. 

Immaterial  or  irrelevant  evidence. — The  admission  of  irrelevant  or 
immaterial  evidence  is  not  ground  for  a  new  trial,  unless  it  preju- 
diced or  was  calculated  to  prejudice  the  party  excepting.  Commis- 
sioners v.  Lash,  89  N.  C,  159;  Dupree  v.  Insurance  Co.,  92  N.  C,  417; 
Jones  v.  Call,  93  N.  C,  170;  Ripley  v.  Arledge,  94  N.  C,  467;  Wag- 
goner v.  Ball,  95  N.  C,  323;  Scoggins  v.  Turner,  98  N.  C,  135;  Living- 
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ston  v.  Dunlap,  99  N.  C.,  268;  Patterson  v.  Wilson,  101  N.  C,  594; 
State  v.  Shoemaker,  101  N.  C,  690;  Jones  v.  Mizell,  104  N.  C,  9; 
State  v.  Eller,  104  N.  C,  853;  State  v.  Sidden,  104  N.  C,  845. 

Admission  of  incompetent  evidence. — The  admission  of  incompe- 
tent testimony  will  not  he  sufficient  to  warrant  a  new  trial,  where  it 
is  apparent  it  could  work  no  injury  to  the  party  objecting.  Brown  v. 
McKee,   108  N.   C,   387. 

If  a  witness,  on  the  cross-examination,  in 'reply  to  a  legitimate  in- 
quiry, makes  a  statement  of  incompetent  matter,  the  proper  course 
is  to  apply  to  the  trial  judge  to  have  it  withdrawn,  or  to  direct  the 
jury  to  disregard  it;  otherwise,  it  will  not  be  treated  as  a  valid 
ground  of  exception  on  appeal.     McRae  v.  Malloy,  103  N.  C,  154. 

It  lies  in  the  unreviewable  discretion  of  the  presiding  judge  to 
refuse  to  exclude  incompetent  testimony  called  out  on  cross-exami- 
nation by  the  party  who  seeks  to  have  it  excluded.  Faulcon  v.  John- 
ston, 102  N.  C,  264. 

Even  if  improper  evidence  is  admitted  in  evidence,  the  error  is 
cured  if  the  judge,  in  his  charge,  instructs  the  jury  not  to  consider 
it.  Hardin  v.  Ledbetter,  103  N.  C,  90;  Bridgers  v.  Dill,  97  N.  C,  222; 
Wilson  v.  Mfg.  Co.,  120  N.  C,  94. 

Where  evidence  offered  by  the  plaintiff,  bearing  only  on  one  issue, 
is  admitted  after  objection  by  the  defendant,  it  cannot  be  assigned 
as  error  if  the  verdict  on  that  issue  is  in  favor  of  the  defendant, 
although  the  judgment  on  the  entire  verdict  is  against  him.  Graves 
v.  Trueblood,  96  N.  C,  495. 

Allowing  an  improper  question  to  be  asked  cannot  be  assigned  for 
error  if  the  witness  makes  no  response  to  it.  Tobacco  Co.  v.  Mc- 
Elwee,  100  N.  C,  150;  Perry  v.  Jackson,  88  N.  C,  103. 

Withdrawal  of  incompetent  evidence. — Error  in  the  admission  of 
incompetent  testimony  is  cured  by  its  subsequent  withdrawal  and 
a  direction  to  the  jury  that  they  must  neither  consider  it  nor  give 
it  any  weight  in  making  up  their  verdict.  McAllister  v.  McAllister, 
34  N.  C,  184;  Crenshaw  v.  Johnson,  120  N.  C,  271;  State  v.  Eller, 
104  N.  C,  853;  State  v.  Crans,  110  N.  C,  530;  State  v.  Apple,  121  N. 
C,  584;  Wilson  v.Mfg.  Co.,  120  N.  C,  94,  and  cases  cited. 

Exception  by  appellee. — An  exception  by  plaintiff  to  the  admission 
of  evidence  cannot  be  noticed  by  the  appellate  court  on  appeal  by 
defendant.     Waters  v.  Waters,  125  N.  C,  590. 

Rejection  of  competent  evidence. — The  refusal  to  permit  a  proper 
question  to  be  asked  cannot  be  assigned  for  error  if  the  fact  em- 
braced in  the  question  is  afterwards  permitted  to  be  shown  by  the 
same  witness.  State  v.  Anderson,  101  N.  C,  758;  State  v.  Freeman, 
100  N.  C,  429. 

The  rejection  of  evidence  by  the  court,  which,  if  admitted,  would 
have  been  prejudicial  to  the  prisoner,  cannot  be  assigned  as  error. 
State  v.  Anderson,  92  N.  C,  732. 

Exceptions  to  evidence  must  specify  objection. — When  an  excep- 
tion to  evidence  is  so  vague  as  not  to  point  out  the  nature  of  the 
error  complained  of,  it  will  not  be  considered.  Allred  v.  Burns,  106 
N.  C,  247;  Sumner  v.  Candler,  92  N.  C,  634;  Everett  v.  Williamson. 
107  N.  C,  204;  State  v.  Stanton,  118  N.  C,  1182. 

When  a  general  objection  is  made,  either  to  the  competency  of  a 
witness  or  to  the  reception  of  testimony,  the  party  objecting  may 
avail  himself  of  any  grounds  that  may  exist  in  support  of  his  conten- 
tion ;  but  in  the  case  of  testimony,  if  only  a  part  of  it  is  incompetent, 
the  exception  will  not  be  entertained  If  the  evidence  is  severable. 
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State  v.  Wilkerson,  103  N.  C,  337;  Hammond  v.  Schiff,  100  N.  C.,  161; 
Smiley  v.  Pearce,  98  N.  C.,  185. 

Error  cannot  be  assigned  for  the  rejection  of  evidence,  unless  it  is 
distinctly  shown  what  the  proposed  evidence  was,  that  its  relevancy 
may  appear,  and  that  prejudice  was  caused  by  its  rejection.  Knight 
v.  Killebrew,  86  N.  C,  400;  Whitesides  v.  Twitty,  30  N.  C.,  431; 
Bland  v.  O'Hagan,  64  N.  C.,  471;  Street  v.  Bryan,  66  N.  C,  619;  State 
v.  Purdee,  67  N.  C,  326. 

The  court  below  may  require  the  grounds  of  objection  to  testi- 
mony to  be  stated.  If,  after  being  required  by  the  court  to  state  his 
objections,  a  party  refuse  so  to  do,  his  exceptions  shall  avail  him 
nothing  on  appeal.  State  v.  Wilkerson,  103  N.  C,  337;  State  v.  Has- 
sell,  119  N.  C,  852. 

Where  a  party  objects  to  a  portion  of  an  answer  made  by  a  wit- 
ness, because  it  is  not  responsive,  he  should  ask  the  court  to  require 
its  withdrawal  or  to  tell  the  jury  to  disregard  it.  Deming  v.  Gainey, 
96  N.  C,  528. 

The  defendant  objected  to  the  introduction  of  a  deed  by  plaintiff 
without  stating  his  grounds.  The  plaintiff  introduced  other  evi- 
dence tending  still  further  to  validate  the  deed.  Defendant  did  not 
ask  any  instruction  as  to  the  effect  and  character  of  the  deed.  He 
cannot,  for  the  first  .time,  in  the  supreme  court,  raise  objection  that 
the  deed  was  only  evidence  of  color  of  title,  or  that  it  could  not  be 
considered  at  all.    Wilhelm  v.  Burleyson,  106  N.  C,  381. 

While  it  is  the  general  rule  that,  when  a  bad  ground  has  been  as- 
signed for  an  objection  to  testimony  offered  below,  a  good  ground 
cannot  be  assigned  on  the  hearing  of  the  appeal,  yet  it  is  subject 
to  the  exception  that,  where  testimony  is  offered  to  prove  a  fact 
which  it  is  unlawful  to  prove  by  parol,  it  is  the  duty  of  the  court  to 
include  it  without  objection.     Presnell  v.  Garrison,  121  N.  C,  367. 

Exception  that  there  is  no  evidence  sufficient  to  go  to  the  jury. — 
It  is  too  late,  after  verdict,  to  raise  the  point  that  there  was  not  evi- 
dence sufficient  to  go  to  the  jury,  for  treated  as  an  omission  to 
charge,  it  is  not  ground  for  exception,  in  the  absence  of  a  prayer  for 
instruction,  and  treated  otherwise  than  as  an  omission,  it  is  waived 
when  not  taken  at  the  time.  State  v.  Jones,  69  N.  C,  16;  State  v. 
Keath,  83  N.  C,  626;  Laurence  v.  Hester,  93  N.  C,  79;  State  v.  Glis- 
son,  Id.,  506;  Watson  v.  Sugg,  101  N.  C,  188;  Battle  v.  Mayo,  102  N. 
C,  413,  438;  State  v.  Brady,  104  N.  C,  737;  McMillan  v.  Gambill,  106 
N.  C,  359;  State  v.  Bruce,  Id.,  792;  Pagg  v.  Loan  Asso.,  113  N.  C, 
364;  Cotton  Mills  v.  Cotton  Mills,  115  N.  C,  475,  485;  State  v.  Varner, 
Id.t  744;  State  v.  Kiger,  Id.,  746;  Holden  v.  Strickland,  116  N.  C, 
186;  State  v.  Hart,  116  N.  C,  976;  Sutton  v.  Walters,  118  N.  C,  500: 
Turner  v.  Lumber  Co.,  119  N.  C,  400;  Riley  v.  Hall,  Id.,  406;  State 
v.  Leach,  Id.,  828;  State  v.  Harris,  120  N.  C,  577;  State  v.  Wilson, 
121  N.  C,  650;  State  v.  Purr,  Id.,  606. 

Exception  to  inadvertence  by  the  judge. — That  the  judge,  during 
the  progress  of  the  trial,  made  a  memorandum  in  small  letters  and 
figures  on  the  paper  containing  the  issues,  which  corresponded  with 
the  answer  given  by  the  Jury  to  that  issue,  which  he  inadvertently 
omitted  to  erase  before  handing  the  paper  to  the  jury,  cannot  be 
first  excepted  to  in  the  appellant's  case  on  appeal,  where,  upon  dis- 
covering the  memorandum,  the  jury  informed  the  court  that  they 
had  given  the  matter  no  consideration,  and  the  court  was  not  re- 
quested to  set  aside  the  verdict  for  that  reason.  Posey  v.  Patton, 
109  N.  C,  455. 

Manner  of  conducting  examination. — The  manner  of  conducting 
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the  examination  of  witnesses  is  left  largely  to  the  discretion  of  the 
judge,  and  can  but  seldom  be  the  subject  of  review,  even  when  not 
entirely  approved  by  this  court.     State  v.  Brown,  100  N.  C,  519. 

After  case  closed. — Refusal  to  allow  further  testimony  after  the 
case  has  been  closed  is  matter  of  discretion,  and  not  subject  to  re- 
view.    Dupree  v.  Ins.  Co.,  92  N.  C,  417. 

Judge  should  file  his  notes. — Where  there  is  an  appeal,  judge  should 
file  his  notes  of  the  evidence,  or  so  much  thereof  as  shall  be  neces- 
sary to  present  the  exceptions  of  the  appellant.  Wood  v.  Railroad, 
118  N.  C,  1056. 

Exception  to  issues. — It  is  too  late  after  verdict  to  except  to  fail- 
ure to  submit  issues  tendered,  and  to  issues  actually  submitted. 
Cotton  Mills  v.  Abernathy,  115  N.  C,  402;  Carr  v.  Alexander,  112  N. 
C,  783.     See  Sees.  395,  398,  ante. 

Exclusion  of  deposition. — Where  the  court  below  excluded  a  depo- 
sition, but  the  record  did  not  disclose  the  ground  of  the  objection, 
but  only  the  fact  that  the  deposition  was  excluded,  the  supreme 
court  will  not  consider  the  exception.  Smith  v.  McGregor,  96  N. 
C,  101. 

Witness  not  sworn. — When  a  witness  was  not  *sworn  and  the  fact 
was  not  discovered  until  after  the  jury  had  retired:  It  was  held,  not 
to  entitle  the  accused  to  a  new  trial  as  a  matter  of  law.  The  cor- 
rection of  such  omissions  is  left  to  the  discretion  of  the  judge  to  set 
aside  the  verdict  and  grant  a  new  trial.  State  v.  Gee,  92  N.  C, 
756 

Trial  by  consent. — Where,  by  statute,  the  superior  court  is  au- 
thorized to  try  any  case  by  consent  at  a  term  devoted  exclusively  to 
criminal  actions,  and  a  bastardy  proceeding  is  regularly  tried,  the 
defendant  making  no  objection  until  after  the  verdict:  Held,  that  in 
law  the  defendant  is  deemed  to  have  assented  to  the  trial,  and  his 
objection  was  not  in  apt  time.     State  v.  Giles,  103  N.  C,  391. 

Presumption  against  the  exception. — Where  the  examination  of  a 
witness  is  taken  down  in  writing  by  a  committing  magistrate,  and 
afterwards  read  in  evidence  on  the  trial  in  the  superior  court,  the 
defendant  objecting,  and  it  does  not  appear  from  the  record  and 
statement  of  case  on  appeal,  whether  the  witness  signed  the  exami- 
nation or  not,  it  will  be  presumed  on  appeal  that  the  witness  did 
sign,  and  that  the  magistrate  complied  with  the  duties  imposed  upon 
him  by  the  statute.     State  v.  Wilkerson,  103  N.  C,  337. 

See  Sees.  398  and  409,  ante. 

(3)  If  there  shall  be  error,  either  in  the  refusal  of  the 
judge  to  grant  a  prayer  for  instructions,  or  in  granting  a 
prayer,  or  in  his  instructions  generally,  the  same  shall  be 
deemed  excepted  to  without  the  filing  of  any  formal  objec- 
tions. 

Exception  to  charge  cannot  be  made  for  first  time  in  the  supreme 
court. — Exception  to  the  charge,  unlike  all  other  matters  on  the  trial, 
need  not  be  taken  "at  the  time."  By  virtue  of  this  section  the 
charge  is  deemed  excepted  to.  None  the  less  the  exceptions  must  be 
set  out  by  appellant  in  his  case  on  appeal,  or  the  exception  is  waived. 
Exceptions  to  the  charge  cannot  be  made  for  the  first  time  in  the 
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supreme  court  McKinnon  v.  Morrison,  104  N.  C,  354;  Fry  v.  Cur- 
rie,  91  N.  C.,  436;  Lytle  v.  Lytle,  94  N.  C.f  562;  Ware  v.  Nesblt,  94  N. 
C.,  664;  Pleasants  v.  Railroad,  95  N.  C,  195;  Scott  v.  Railroad,  96  N. 
C,  428;  Pollok  v.  Warwick,  104  N.  C,  638;  Whitehurst  v.  Pettipher, 
105  N.  C,  40;  McMillan  v.  Gambill,  106  N.  C,  359;  Lowe  v.  Elliott, 
107  N.  C.f  718;  Blackburn  v.  Ins.  Co.,  116  N.  C,  821;  State  v.  Harris, 
120  N.  C,  677. 

Exceptions  to  the  refusal  of  the  court  to  grant  a  prayer  for  in- 
structions, or  in  granting  a  prayer,  or  to  instructions  generally,  can- 
not be  taken  for  the  first  time  in  the  supreme  court.  Preferably, 
they  should  be  made  on  a  motion  for  a  new  trial,  but  it  is  sufficient 
if  they  are  assigned  in  the  statement  of  the  case  on  appeal.  Lee 
v.  Williams,  111  N.  C,  200;  Hooks  v.  Houston,  109  N.  C,  623;  State 
v.  Frizell,  111  N.  C.t  722;  Bank  v.  Sumner,  119  N.  C,  591;  Taylor  v. 
Lumber  Co.,  119  N.  C,  389. 

Note. — Prior  to  the  adoption  of  the  section  as  it  now  stands,  the 
exception  to  the  instructions  of  the  judge  must  have  been  taken  at 
the  trial  and  noted.  Williamson  v.  Canal  Co.,  78  N.  C,  156;  Stout  v. 
Woody,  63  N.  C,  37;  White  v.  Clark,  82  N.  C,  6;  Morgan  v.  Smith, 
77  N.  C,  37;  Harrison  v.  Chappel,  84  N.  C,  258. 

Contra. — Although  no  exception  be  taken  to  the  charge  at  the 
time,  yet  if  there  be  error  in  the  instructions  given,  the  party  may 
asFign  it.  Bynum  v.  Bynum,  33  N.  C,  632;  State  v.  Austin,  79  N.  C., 
624;  Burton  v.  Railroad,  82  N.  C,  504;  Burton  v.  Railroad,  84  N.  C, 
192. 

It  is  now,  however,  "well  settled"  by  above  decisions  that  an  ob- 
jection to  judge's  charge  is  not  required  to  be  taken  on  the  trial,  but 
cannot  be  taken  for  the  first  time  in  the  supreme  court.  It  is  suffi- 
cient if  set  out  in  the  appellant's  case  on  appeal,  but  the  practice 
commended  by  the  court  (though  not  held  obligatory)  is  to  as- 
sign errors  to  the  charge  in  the  motion  for  a  new  trial  under  sub* 
section  4  of  this  section. 

Exceptions  to  charge  may  be  made  for  first  time  in  appellant's 
case  on  appeal. — Exceptions  to  the  charge,  and  for  refusing  to  give 
special  Instructions,  are  in  time  if  taken  at  or  before  the  stating  of 
the  case  on  appeal,  though  the  better  practice  is  to  assign  all  excep- 
tions in  making  motion  for  new  trial.  Lowe  v.  Elliott,  107  N.  C, 
718;  State  v.  Harris,  120  N.  C,  577. 

Error  in  the  charge  to  the  jury  may  be  assigned  for  first  time 
in  appellant's  statement  of  case  on  appeal.  Pollok  v.  Warwick,  104 
N.  C,  638;  Walker  v.  Scott,  106  N.  C,  56;   McK'nnon  v.  Morrison, 

104  N.  C,  354;  Boon  v.  Murphy,  108  N.  C,  187;  Taylor  v.  Plummer, 

105  N.  C,  56;  Smith  v.  Smith,  108  N.  C,  365;  Blackburn  v.  Ins.  Co., 
116  N.  C,  821. 

It  is  not  required  that  an  exception  to  the  charge  shall  be  specifi- 
cally noted  at  the  time,  but  it  is  the  duty  of  the  appellant  to  make 
specific  assignment  of  error  in  the  charge  in  the  case  on  appeal.  Hin- 
son  v.  Powell,  109  N.  C,  534;  Lee  v.  Williams,  112  N.  C,  510;  State 
v.  Varner,  115  N.  C,  744;  Blackburn  v.  Ins.  Co.,  116  N.  C,  821;  Til- 
lett  v.  R.  R.,  Jtf.,  937. 

Exception  to  charge  must  be  specific. — An  unpointed  broadside 
challenge  "to  the  charge  as  given"  will  be  disregarded.  McKin- 
non v.  Morrison,  104  N.  C,  354;  Lytle  v.  Lytle,  94  N.  C,  522;  Bost  v. 
Bost,  87  N.  C,  477;  Frye  v.  Currie,  91  N.  C,  436;  State  v.  Eliason,  91 
N.  C,  564;  McDonald  v.  Carson,  94  N.  C,  497;  Williams  v.  Johnston, 
94  N.  C,  633;  Pleasants  v.  Railroad,  95  N.  C,  195;  Clements  v. 
Rogers,  96  N.  C,  248;  State  v.  Nipper,  95  N.  C,  653;  Wiley  v.  Rail- 
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road,  96  N.  C,  408;  Barber  v.  Roseboro,  97  N.  C,  192;  Boggan  v. 
Home,  97  N.  C,  268;  Sellars  v.  Sellars,  98  N.  C,  13;  Caudle  v.  Fallen, 

98  N.  C,  411;  Newby  v.  Harrell,  99  N.  C,  149;  Leak  v.  Covington, 

99  N.  C,  559;  Dugger  v.  McKesson,  100  N.  C,  1;  Hammond  v.  Schiff, 

100  N.  C,  161;  Carlton  v.  Railroad,  104  N.  C,  365;  Helms  v.  Green, 
105  N.  C,  251;  Taylor  v.  Navigation  Co.,  105  N.  C,  484;  State  v. 
Parker,  106  N.  C,  711;  Thompson  v.  Telegraph  Co.,  107  N.  C,  449; 
State  v.  McDuffle,  107  N.  C,  885;  Everett  v.  Williamson,  107  N.  C, 
204;  State  v.  Brabham,  108  N.  C,  793;  Hinson  v.  Powell,  109  N.  C, 
534;  Hopkins  v.  Bowers,  111  N.  C,  175;  Shober  v.  Wheeler,  113  N. 
C  370:  State  v.  Varner,  115  N.  C,  744;  State  v.  Page,  116  N.  C, 
1016;  Kendrick  v.  Dellinger,  117  N.  C,  491;  State  v.  Downs,  118  N. 
C,  1242;  Barcello  v.  Hapgood,  Id.,  712;  Andrews  v.  Tel.  Co.,  119  N. 
C,  403:  Gossler  v.  Wood,  120  N.  C,  69;  Burnett  v.  R.  R.,  Id.,  517; 
Hampton  v.  R.  R„  Id.,  534;  State  v.  Moore,  /(/.,  570;  State  v.  Melton, 
Id.,  592:  State  v.  Webster,  121  N.  C,  586. 

Where  a  party  excepts  to  a  charge  of  the  judge,  that  there  was  no 
evidence  of  fraud,  the  exception  should  point  out  the  evidence  in 
which  it  is  claimed  that  fraud  appears.  Otherwise  the  appellate 
court  may  disregard  it.     Giles  v.  Hunter,  103  N.  C,  194. 

Refusal  of  instructions. — When  not  assigned  as  error  are  deemed 
to  have  been  abandoned  and  will  not  be  considered  on  appeal.  Wil- 
son v.  Wilson,  125  N.  C,  525;  Taylor  v.  Plummer,  105  N.  C,  56;  Mc- 
Kinnon  v.  Morrison,  104  N.  C,  354:  Davis  v.  Duval,  112  N.  C,  833; 
Marshall  v.  Stine,  112  N.  C,  697;  State  v.  Blankenship,  117  N.  C, 
808. 

Omission  to  charge. — An  omission  to  charge  on  a  particular  as- 
pect of  the  case  is  not  error,  unless  an  Instruction  was  asked  and  re- 
fused. Simpson  v.  Blount,  14  N.  C,  34;  Brown  v.  Morris,  20  N.  C, 
429;  State  v.  O'Neal,  29  N.  C,  251;  Arey  v.  Stephenson,  34  N.  C,  34; 
Hice  v.  Woodward,  34  N.  C,  293;  State  v.  Caveness,  78  N.  C,  484; 
State  v.  Hardee,  83  N.  C,  619:  State  v.  Nicholson,  85  N.  C,  548; 
Moore  v.  Parker,  91  N.  C,  275;  Fry  v.  Currie,  91  N.  C,  436;  Terry  v. 
Railroad,  91  N.  C,  236;  Davis  v.  Council,  92  N.  C,  725;  Branton  v. 
O'Briant,  93  N.  C,  99;  Morgan  v.  Lewis,  95  N.  C,  296:  King  v.  Black- 
well.  96  N.  C,  322;  Wiley  v.  Railroad,  96  N.  C,  408;  State  v.  Debnam, 
98  N.  C,  712;  State  v.  Bailey,  100  N.  C,  528;  Taylor  v.  Plummer,  105 
N.  C,  56:  State  v.  Pritchett,  106  N.  C,  667;  Bethea  v.  R.  R.,  Id.,  279; 
Thompson  v.  Telegraph  Co.,  107  N.  C,  449:  McFarland  v.  Southern 
Improvement  Co..  107  N.  C,  368;  State  v.  Fleming,  107  N.  C,  905; 
Boon  v.  Murphy,  108  N.  C,  187;  State  v.  Varner,  115  N.  C,  744;  State 
v.  Ussery,  118  N.  C,  1177;  State  v.  Groves,  119  N.  C,  822;  State  v. 
Harris,  120  N.  C,  577:  Nelson  v.  Ins.  Co.,  Id.,  302;  Patterson  v. 
Mills,  121  N.  C,  259:  Howard  v.  Turner,  125  N.  C,  107;  State  v. 
Ridge,  Id.,  655. 

Failure  to  recapitulate  evidence. — The  omission  of  the  trial  Judge 
to  recapitulate  any  portion  of  the  testimony  which  a  party  may 
deem  material  should  be  called  to  the  attention  of  the  judge 
at  the  conclusion  of  the  charge,  so  as  to  give  him  an  opportunity 
to  correct  the  omission.  After  verdict,  it  is  too  late  to  except  to  the 
omission.  Cathey  v.  Shoemaker,  119  N.  C,  424:  State  v.  Grady,  83 
N.  C.  643;  State  v.  Reynolds,  87  N.  C,  544;  State  v.  Gould.  90  N.  C.f 
658;  Holly  v.  Holly,  94  N.  C,  96:  Bank  v.  Sumner,  119  N.  C,  591. 

On  appeal  from  non-suit. — A  statement  by  defendant's  counsel  on 
the  trial  that,  in  deference  to  the  court,  he  would  not  resist  the  di- 
rection of  a  verdict  for  plaintiff  but  would  appeal,  was  equivalent 
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to  an  exception  to  such  direction.     Crews  v.  Cantwell,  125  N.  C, 
516. 

Exceptions  to  charge  after  "case  settled/' — Exceptions  to  the 
judge'  s  charge,  filed  in  the  clerk's  office  after  the  settlement  of  the 
case  on  appeal,  are  not  properly  a  part  of  the  transcript  on  appeal 
and  should  not  be  sent  up.     Hemphill  v.  Morrison,  112  N.  C,  757. 

Error  favorable  to  appellant. — An  error  in  the  judge's  charge, 
which  is  not  unfavorable  to  the  party  complaining  is  not  ground  for 
a  new  trial.  Cowles  v.  Hall,  90  N.  C,  330;  State  v.  Freeman,  122  N. 
C,  1013. 

Ruling  made  at  instance  of  appellant. — Where  a  motion  by  one 
party  to  have  certain  evidence  introduced  on  his  behalf  stricken 
out  was  refused  on  the  objection  of  the  adverse  party,  the  latter 
cannot  assign  as  error  the  admission  of  such  evidence.  Wilson  v. 
Manufacturing  Co..  120  N.  C,  94. 

See  Sees.  413  and  550,  post,  and  cases  cited:  also  2  Bat.  Dig.,  1008- 
1017. 

(4)  The  judge  who  tries  the  cause  may,  in  his  discretion, 
entertain  a  motion,  to  be  made  on  his  minutes,  to  set  aside 
a  verdict  and  grant  a  new  trial  upon  exceptions,  or  for  insuf- 
ficient evidence,  or  for  excessive  damages  ;  but  such  motion 
can  only  be  heard  at  the  same  term  at  which  the  trial  is 
had.  When  such  motion  is  heard  and  decided  upon  the 
minutes  of  the  judge,  and  an  appeal  is  taken  from  the  deci- 
sion, a  case  or  exceptions  must  be  settled  in  the  usual  form, 
upon  which  the  argument  of  the  appeal  must  be  had. 

Modification  of  verdict. — The  court  can  set  aside,  but  cannot 
amend  or  modify,  a  verdict.  Shields  v.  Lawrence,  82  N.  C.  516: 
Leggett  v.  Leggett,  88  N.  C,  108;  Hemphill  v.  Hemphill,  99  N.  C, 
436. 

Partial  new  trial. — A  new  trial  on  one  or  more  issues  can  be 
granted,  where  the  issue  found  incorrectly,  or  the  erroneous  ruling 
as  to  evidence  or  erroneous  charge  plainly  affected  such  issue 
only,  but  in  all  other  cases  the  new  trial,  if  granted,  must  be  on  all 
the  issues.  Meroney  v.  Mclntyre,  82  N.  C.,  103;  Burton  v.  Railroad, 
84  N.  C,  192;  Beville  v.  Cox,  109  N.  C,  265. 

In  a  proper  case  the  supreme  court  will  grant  a  venire  de  novo  upon 
certain  issues,  leaving  the  verdict  as  to  others  undisturbed,  and 
when  that  course  is  taken  no  evidence  bearing  exclusively  upon 
the  issue  left  undisturbed  should  be  admitted  in  the  lower  court. 
Benton  v.  Collins,  125  N.  C,  83;  citing  Strother  v.  R.  R.,  123  N.  C, 
197;  Mining  Co.  v.  Smelting  Co.,  122  N.  C,  542;  Rittenhouse  v. 
R.  R.,  120  N.  C.  544:  Nathan  v.  R.  R.,  118  N.  C,  1066;  Tillett  v.  R. 
R.,  /r/.,  1031;  Blackburn  v.  Ins.  Co.,  116  N.  C,  821;  Tillett  v.  R. 
R.,  115  N.  C,  662;  Jones  v.  Swepson,  94  N.  C,  700;  Boing  v.  R.  R., 
91  N.  C.f  199;  Price  v.  Deal,  90  N.  C,  290;  Jones  v.  Mial,  89  N.  C, 
89:  Lindley  v.  R.  R„  88  N.  C,  547;  Crawford  v.  Mfg.  Co.,  Id.t  554; 
Roberts  v.  R.  R.,  Id.,  560;  Allen  v.  Baker,  86  N.  C,  91;  Holmes  v. 
Godwin,  71  N.  C,  306;  Key  v.  Allen,  7  N.  C,  523;  or  the  court,  retain- 
ing the  cause,  may  send  down  additional  issues  to  be  tried.  Barnes 
v.  Brown,  69  N.  C,  439. 
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Where  the  error  affected  the  verdict  for  the  recovery  of  a  tract  of 
land,  but  only  as  to  a  part  of  the  land,  the  issue  not  being  divisible, 
a  partial  new  trial  cannot  be  granted.  Beam  v.  Jennings,  96  N. 
C.,  82. 

Motion  must  be  made  and  heard  at  same  term. — The  judge  must 
hear  a  motion  for  a  new  trial,  for  the  causes  mentioned  in  this  sec- 
tion, at  the  term  the  case  is  tried,  and  has  no  power  to  continue  it 
to  another  term.  England  v.  Duckworth,  76  N.  C,  309;  State  v. 
Bennett,  93  N.  C,  503. 

This  section  was  not  intended  as  a  statement  of  all  the  grounds 
of  a  new  trial,  but  as  additional  to  the  grounds  mentioned  in  Sec. 
274,  and  also  to  prescribe  that,  in  the  cases  mentioned  here,  the  mo- 
tion must  be  made  at  the  term  when  the  trial  is  had.  Quincy  v. 
Perkins,  76  N.  C,  295;  Puffer  v.  Lucas,  107  N.  C,  322. 

In  judgments  founded  upon  verdicts,  the  relief  should  be  by  mo- 
tion for  a  new  trial,  made  at  the  term  when  rendered,  and,  being 
addressed  to  the  discretion  of  the  trial  judge,  his  ruling  thereon  is 
conclusive,  unless  it  is  based  on  a  want  of  power,  in  which  event 
it  is  reviewable  on  appeal.  Moore  v.  Hinnant,  90  N.  C,  163;  Beck 
v.  Bellamy,  93  N.  C,  129;  Clemmons  v.  Field,  99  N.  C,  400;  Flow- 
ers v.  Alford,  111  N.  C,  248;  Brown  v.  Rhinehart,  112  N.  C.,  777. 

Note. — Ch.  81,  1893,  has  extended  the  power  to  set  aside  judg- 
ments in  cases  coming  under  Sec.  274  to  judgments  based  upon  ver- 
dicts.    See  Sec.  274,  ante. 

New  trial  discretionary. — Where  the  circumstances  are  such  as 
merely  put  a  suspicion  on  the  verdict  by  showing,  not  that  there 
was,  but  that  there  might  have  been,  undue  influence  brought  to 
bear  upon  the  jury  because  of  the  opportunity  for  it:  Hel4,  that  the 
granting  a  new  trial  is  discretionary  with  the  presiding  judge. 
State  v.  Brittain,  89  N.  C,  481;  State  v.  Gould,  90  N.  C,  658;  State 
v.  Harper,  101  N.  C,  761.     See  Sec.  409,  ante. 

An  application  for  a  new  trial,  except  for  error  of  law  in  the  con- 
duct of  the  trial,  is  addressed  solely  to  the  discretion  of  the  presid- 
ing judge,  whose  decision  is  not  appealable.  Carson  v.  Dellinger, 
90  N.  C,  226;  Hinkle  v.  R.  R.,  109  N.  C,  472. 

Where  a  new  trial  was  asked  on  the  ground  that  one  of  the  jurors, 
who  sat  on  the  trial  of  the  case,  became  insane  very  shortly  after 
the  verdict  was  rendered,  and  so  might  be  supposed  to  have  been 
insane  while  acting  as  a  juror,  the  matter  is  entirely  in  the  discre- 
tion of  the  trial  judge,  in  the  absence  of  any  finding  of  fact  that  the 
juror  was  insane  while  on  the  Jury.     State  v.  Rogers,  94  N.  C,  860. 

Where  the  motion  for  a  new  trial  is  addresed  to  the  discretion 
of  the  trial  judge,  his  action  is  not  the  subject  of  review  on  appeal. 
Jones  v.  Parker,  97  N.  C,  33. 

The  proceedings  of  a  court  are  in  fieri  until  the  close  of  the  term, 
and  the  judge  may,  in  the  exercise  of  his  discretion,  without  notice 
and  without  stating  the  facts  upon  which  he  bases  his  action,  at  any 
time  during  the  term,  vacate,  modify  or  reverse  anything  done 
therein;  and  the  exercise  of  such  power  is  not  reviewable,  unless, 
perhaps,  it  should  be  made  to  appear  it  had  been  grossly  abused, 
and  resulted  in  oppression.  Allison  v.  Whittler,  101  N.  O.,  490;  Ed- 
wards v.  Phifer,  120  N.  C,  405,  and  cases  cited. 

It  is  competent  for  the  trial  court,  in  its  discretion,  to  grant  a  new 
trial  if  it  has  reason  to  believe  injustice  has  been  done,  but  from 
its  refusal  to  do  so,  there  is  no  appeal.  State  v.  Braddy,  104  N. 
C,  737. 

Where  there  is  some  evidence,  it  is  entirely  within  the  discretion 
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of  the  trial  judge  to  say  whether  he  will  allow  the  verdict  to  stand. 
Owens  v.  Phelps,  95  N.  C,  286. 

It  cannot  be  assigned  as  error,  on  appeal,  that  the  jury  did  not 
give  due  consideration  to  the  evidence,  considered  in  one  aspect 
of  the  case.  This  is  addressed  to  the  discretion  of  the  trial  judge 
on  an  application  to  set  aside  the  verdict.  Spence  v.  Clapp,  95  N. 
C,  545. 

The  granting  or  refusing  a  new  trial  rests  in  the  discretion  of  the 
trial  judge  when  the  circumstances  are  such  as  merely  to  put  sus- 
picion on  a  verdict  by  showing  not  that  there  was,  but  that  there 
might  have  been  undue  influence  brought  to  bear  on  the  jury  be- 
cause there  was  opportunity;  but,  where  the  fact  appears  that  un- 
due influence  was  brought  to  bear  on  the  jury  or  that  they  heard 
other  evidence  than  that  offered  on  the  trial,  the  court  on  an  ap- 
peal will,  as  a  matter  of  law,  grant  a  new  trial  whether  the  prisoner 
be  convicted  or  acquitted,  since  there  has  been  no  trial  in  contem- 
plation of  law.  State  v.  Perry,  121  N.  C,  533;  State  v.  Tilghman, 
33  N.  C,  513. 

New  trial  properly  granted. — It  is  not  error  to  grant  a  new  trial 
where  the  issues  submitted  to  the  jury  were  confused.  Tankard 
v.  Tankard,  79  N.  C,  54.     See  Sec.  396,  ante. 

A  new  trial  Is  properly  granted  where  the  findings  of  the  jury  are 
Irreconcilable.  Bank  v.  Alexander,  84  N.  C,  30;  Mitchell  v.  Brown, 
88  N.  C,  156;  Temple  v.  Ins.  Co.,  124  N.  C,  66. 

Refusal  of  new  trial. — The  appellant  should  except  to  the  refusal 
of  the  judge  to  grant  a  new  trial  in  order  to  have  his  decision  re- 
viewed when  the  refusal  is  not  discretionary.  Grant  v.  Grant,  109 
N.  C,  710. 

Excessive  damages. — The  granting  of  a  new  trial  for  excessive 
damages  is  exclusively  in  the  discretion  of  the  court  below,  and  not 
reviewable.  Goodson  v.  Mullen,  92  N.  C,  211;  Benton  v.  R.  R.,  122 
N.  C,  1008. 

It  is  error  to  grant  a  new  trial  on  the  ground  that  damages  are  ex- 
cessive, when  the  evidence  showed  the  actual  amount  of  damage  and 
the  verdict  was  in  accordance  therewith.  Winburne  v.  Bryan,  73  N. 
C  47. 

Inadequate  damages. — The  trial  judge  may  grant  a  new  trial  for 
inadequacy  of  damages  as  well  as  for  excessive  damages.  Benton 
v.  Collins,  125  N.  C,  83;  Burns  v.  R.  R.,  Id.,  304;  and  the  granting  or 
refusing  such  motion  is  not  reviewable.    Ibid. 

Irregularities  in  the  trial. — Mere  irregularities  occurring  on  the 
trial  below  for  which  the  judge  in  his  discretion  might  set  aside  the 
verdict,  not  sufficient  ground  to  support  a  motion  in  the  supreme 
court  for  a  new  trial.     Daniels  v.  Fowler,  123  N.  C,  35. 

Motion  for  new  trial. — Where  a  defendant  introduces  no  evidence 
and  excepts  neither  to  the  evidence  introduced  by  the  state  nor  to 
any  ruling  of  the  court,  it  is  too  late  after  verdict  to  move  for  a  new 
trial  on  -the  ground  that  the  testimony  did  not  warrant  the  verdict. 
State  v.  Leach,  119  N.  C,  828. 

Failure  of  judge  to  find  the  facts.— While  it  is  the  duty  of  the  trial 
judge,  when  requested  in  apt  time  to  do  so,  to  enter  upon  the  record 
a  statement  of  the  facts  upon  which  he  bases  his  judgment,  granting 
or  refusing  a  motion  to  vacate  judgment,  yet,  where  no  facts  appear 
in  the  record  and  no  request  is  made  to  enter  them  until  after  judg- 
ment, the  refusal  to  grant  the  request  subsequently  submitted  in  a 
case  on  appeal  tendered,  is  not  sufficient  ground  for  an  assignment 
Of  error.     Smith  v.  Whitten,  117  N.  C,  389. 
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Affidavits  not  considered. — Where  the  facts  are  not  found  by  the 
trial  judge  and  spread  upon  the  record,  affidavits  of  grounds  for  a 
new  trial  cannot  be  considered  on  appeal  in  reviewing  the  refusal 
of  the  motion.     State  v.  DeGraff,  113  N.  C,  690. 

Verdict  against  the  weight  of  evidence. — Granting  a  new  trial  on 
the  ground  that  the  verdict  is  against  the  weight  of  the  evidence, 
is  a  matter  within  the  discretion  of  the  judge  below,  and  not  review- 
able, unless  it  appear  that  the  judge  was  influenced  in  the  exercise  of 
such  power  by  an  erroneous  view  of  the  law.  Davenport  v.  Terrell, 
103  N.  C,  53. 

The  refusal  of  the  court  below  to  set  aside  a  verdict  on  the  ground 
that  it  was  against  the  weight  of  the  evidence  cannot  be  reviewed  on 
appeal.  Edwards  v.  Phlfer,  120  N.  C,  405;  citing  Armstrong  v. 
Wright,  8  N.  C.,  93;  Alley  v.  Hampton,  13  N.  C„  11;  Long  v.  Gantley, 
20  N.  C,  313;  Brown  v.  Morris,  /</.,  429:  McRae  v.  Lilly,  23  N.  C, 
118;  Boykin  v.  Perry,  49  N.  C,  325;  Vest  v.  Cooper,  68  N.  C,  131; 
Watts  v.  Bell,  71  N.  C,  405;  Thomas  v.  Myers,  87  N.  C,  31;  Goodson 
v.  Mullin,  92  N.  C,  211;  Ferrall  v.  Broadway,  95  N.  C,  551;  White- 
hurst  v.  Pettipher,  105  N.  C,  40;  Ferrall  v.  Thompson.  107  N.  C,  420; 
Jordan  v.  Farthing,  117  N.  C,  181;  Spruill  v.  Ins.  Co.,  120  N.  C,  141. 

It  is  in  the  discretion  of  the  court  below  to  refuse,  or  to  grant,  a 
new  trial,  because  the  verdict  was  against  the  evidence  as  well  as  when 
it  was  against  the  weight  of  the  evidence,  and  no  appeal  lies  from  its 
exercise.  Redmond  v.  Stepp,  100  N.  C,  212;  Brink  v.  Black,  74  N. 
C,  329. 

Objection  to  judgment. — Ordinarily  a  judgment  is  conclusive  as  to 
all  matters  entering  therein,  and  objection  thereto  should  be  taken 
at  the  time  the  Judgment  is  rendered.  Dickerson  v.  Wilcoxon,  97 
N.  C,  309. 

After  verdict. — Where  the  defendant  pleads  sole  seizin,  he  can- 
not, after  a  verdict  in  favor  of  plaintiff,  avail  himself  of  a  defence 
which  would  be  in  harmony  with  the  verdict.  Allen  v.  Sallinger,  103 
N.  C,  14. 

On  appeal. — Under  the  practice  in  this  state,  where  the  record 
shows  a  motion  for  a  new  trial  for  certain  alleged  errors,  only  such 
errors  will  be  considered  in  the  supreme  court,  all  other  exceptions 
taken  at  the  trial  being  treated  as  abandoned.  Leak  v.  Covington, 
99  N.  U,  559. 

Where  an  appeal  is  taken  from  an  order,  granting  or  refusing  a 
new  trial,  the  facts  and  considerations  which  induced  the  trial  judge 
to  grant  or  refuse  a  new  trial,  should  be  stated  on  the  record,  in  or- 
der that  the  appellate  court  may  see  whether  the  judgment  is  sub- 
ject to  review.     Braid  v.  Lukins,  95  N.  C,  123. 

Re-instatement  of  judgment. — Where,  in  the  trial  of  an  action,  the 
verdict  of  a  jury  was  set  aside  by  consent,  it  was  error  to  re-instate 
the  verdict  despite  the  objection  of  one  of  the  parties,  it  not  appear- 
ing affirmatively  that  the  first  order  was  procured  by  fraud.  Deaver 
v.  Jones,  114  N.  C,  650. 

New  trial  for  newly  discovered  testimony. — The  rules  in  relation 
to  applications  for  new  trials  for  newly  discovered  evidence  and  the 
principles  on  which  they  are  founded,  discussed  by  Pearson,  C.  J. 
Bledsoe  v.  Nixon,  69  N.  C,  81. 

Granting  a  new  trial  because  of  newly  discovered  evidence  must 
necessarily  always,  or  nearly  always,  be  within  the  discretion  of 
the  presiding  judge,  and  his  decision  can  very  rarely  in  such  cases 
be  on  a  naked  matter  of  law  or  legal  inference  so  as  to  authorize  an 
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appeal.  Holmes  v.  Godwin,  69  N.  C,  467;  Brown  v.  Mitchell,  102  N. 
C.,  347:  Sledge  v.  Elliott,  116  N.  C,  716;  Clark  v.  Riddle,  118  N.  C., 
692:  Nathan  v.  R.  R.;  118  N.  C,  1066. 

In  an  affidavit  in  support  of  a  motion  for  a  new  trial  for  newly 
discovered  evidence,  by  ascertaining  the  whereabouts  of  a  witness 
since  the  trial,  it  is  not  sufficient  in  accounting  for  its  being  pre- 
viously unknown  to  state  that  "every  means  had  been  used  to  find 
out  where  the  witness  was."  The  applicant  should  state  what 
means  he  did  use  and  let  the  court  judge.  Shehan  v.  Malone,  72 
N.  C,  59. 

A  motion  for  a  new  trial  for  newly  discovered  testimony,  should 
only  be  granted  if  the  testimony  discovered  since  the  trial  is  prob- 
ably true  and  would  have  .produced  a  different  result  if  known,  and 
when  it  could  not  have  been  then  discovered  by  reasonable  diligence 
and  such  reasonable  diligence  was  in  fact  used.  Henry  v.  Smith, 
78  N.  C,  27;  Dupree  v.  Insurance  Co.,  93  N.  C.f  237. 

The  granting  of  a  new  trial  for  newly  discovered  evidence  and  for 
matter  occurring  since  the  trial  where  the  application  is  made  to 
the  supreme  court,  is  a  matter  of  sound  discretion  depending  upon 
the  circumstances  of  each  case.  Carson  v.  Dellinger,  90  N.  C, 
226.  It  will  not  be  granted  in  the  supreme  court  in  a  criminal  case. 
State  v.  Starnes,  97  N.  C,  423. 

A  new  trial  will  not  be  granted  for  newly  discovered  evidence, 
when  the  new  evidence  is  merely  cumulative,  and  only  tends  to  con- 
tradict the  witness  for  the  other  side.  State  v.  Starnes,  97  N.  C, 
423. 

When  new  evidence  is  discovered  during  the  term,  a  motion  for  a 
new  trial  on  account  of  it  must  be  made  to  the  court  which  tried  the 
case,  and  if  denied,  it  will  not  be  heard  in  the  supreme  court.  Fer- 
rall  v.  Thompson,  107  N.  C,  420;  Redmond  v.  Stepp,  100  N.  C,  212; 
Carson  v.  Dellinger,  90  N.  C,  226;  Munden  v.  Casey,  93  N.  C,  97. 

Where  the  newly  discovered  evidence  tends  only  to  contradict  a 
witness  on  the  other  side,  a  new  trial  will  not  be  granted.  Brown  v. 
Mitchell.  102  N.  C,  347. 

Upon  appeal  from  the  clerk  to  the  Judge,  the  latter  has  full  Juris- 
diction and  may  grant  a  new  trial  for  newly  discovered  testimony. 
Faison  v.  Williams,  121  N.  C,  152. 

The  granting  of  a  new  trial  upon  newly  discovered  testimony  is,  in 
the  absence  of  gross  abuse,  within  the  discretion  of  the  trial  Judge, 
and  a  refusal  to  exercise  such  discretion  is  not  reviewable  upon  ap- 
peal. Such  discretion  will  not  be  exercised  where  the  new  testimony 
is  merely  cumulative  or  only  tends  to  contradict  or  discredit  the  op- 
posing witness.     State  v.  DeGraff,  113  N.  C,  688. 

Motion  for  new  trial  for  newly  discovered  testimony  In  supreme 
court. — If  an  application  for  a  new  trial  for  newly  discovered  evi- 
dence is  made  during  an  appeal  pending  in  the  supreme  court,  upon  a 
proper  case  that  court  will  remand  the  case  that  the  superior  court 
may  take  proper  action.  If  the  newly  discovered  evidence  applies 
to  only  part  of  the  judgment,  the  supreme  court  will  retain  the  cause 
and  send  down  proper  issues  to  be  tried.  Pending  the  appeal  the  mo- 
tion cannot  be  made  in  the  superior  court.  Bledsoe  v.  Nixon,  69  N. 
C,  81;  Shehan  v.  Malone,  72  N.  C,  59:  Henry  v.  Smith,  78  N.  C,  27. 

It  is  the  settled  practice  that  pending  an  appeal  to  the  supreme 
court,  a  motion  for  a  new  trial  upon  newly  discovered  testimony  must 
be  made  in  that  court:  and  before  the  Act  of  1887,  chapter  192,  con- 
cerning appeals,  such  motion  must  have  been  made  In  the  supreme 
court,  even  after  final  decree  therein.    Black  v.  Black,  111  N.  C,  300. 
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By  consent,  judgment  set  aside  after  term. — Notwithstanding  this 
sub-section  requires  a  motion  to  set  aside  a  verdict,  on  the  ground  of 
excessive  damages  assessed  thereby,  to  be  heard  at  the  same  term  of 
court  at  which  the  trial  is  had,  yet,  by  agreement  of  counsel,  a  motion 
made  at  the  trial  term  may  be  heard  and  determined  by  the  same 
judge  at  a  subsequent  time.     Myers  v.  Stafford,  114  N.  C,  231. 

In  justice's  court. — A  new  trial  cannot  be  allowed  In  a  justice's 
court.  The  party  dissatisfied  has  his  remedy  only  by  appeal  (The 
Code,  Sec.  865,)  but  where  the  judgment  is  rendered  in  the  absence 
of  either  party  and  such  absence  is  occasioned  by  any  of  the  causes 
specified  in  Sec.  845,  relief  may  be  had  within  ten  days  after  judg- 
ment by  filing  an  affidavit  setting  forth  the  grounds  therefor  before 
the  justice.  Gambill  v.  Gam  bill,  89  N.  C,  201;  Salmon  v.  McLean, 
116  N.  C,  209;  Guano  Co.  v.  Bridgers,  93  N.  C,  439. 

Sec.  413.  Judge  to  explain  law,  but  to  express  no  opinion  on 
facts.  C.  C.  r.,  s.  237.  B.  €.,  c.  31,  s.  130.  1796,  c.  452, 
s.  1. 

No  judge,  in  giving  a  charge  to  the  petit  jury,  either  in  a 
civil  or  a  criminal  action,  shall  give  an  opinion  whether  a 
fact  is  fully  or  sufficiently  proven,  such  matter  being  the 
true  office  and  province  of  the  jury  ;  but  he  shall  state  in  a 
plain  and  correct  manner  the  evidence  given  in  the  case, 
and  declare  and  explain  the  law  arising  thereon. 

What  is  an  expression  of  opinion. — It  is  error  for  the  judge  to 
charge  the  jury  that  they  must  find  for  one  of  the  parties,  unless  they 
believe  his  witness  had  committed  perjury.  State  v.  Thomas,  29 
N.  C,  381. 

It  is  a  clear  violation  of  the  prohibition  against  the  judge  express- 
ing an  opinion  as  to  the  facts,  for  a  judge  to  tell  the  jury  that  a 
book  of  science,  read  by  counsel,  was  entitled  to  as  much  authority 
as  a  witness  who  had  been  examined  as  an  expert.  Melvin  v.  Easley, 
46  N.  C,  386. 

Any  remark  made  by  the  Judge  from  which  the  jury  can.  infer 
what  his  opinion  is  as  to  the  sufficiency  or  insufficiency  of  the  evi- 
dence, or  of  any  part  of  it  pertinent  to  the  issue,  is  error,  and  it  is  not 
corrected  by  his  telling  the  jury  that  it  is  their  exclusive  province 
to  weigh  the  evidence,  and  that  they  are  not  bound  by  his  opinion  in 
regard  thereto.  State  v.  Dick,  60  N.  C,  440;  Young  v.  Construction 
Company,  109  N.  C,  618. 

When  a  judge  in  charging  a  jury  says,  "If  her  character  (referring 
to  a  witness)  is  of  ordinary  respectability,  you  will  take  her  testi- 
mony to  be  true,  unless  she  is  fully  and  thoroughly  contradicted/' 
this  is  error.     State  v.  Parker,  66  N.  C,  624. 

The  judge  who  tries  an  action  has  no  right  to  intimate  in  any  man- 
ner his  opinion  as  to  the  weight  of  the  evidence,  or  to  express  an 
opinion  on  the  facts.  When  there  is  any  evidence  to  the  contrary, 
it  is  error  for  the  judge  to  say  "we  are  not  informed,"  of  a  matter  on 
which  the  jury  should  pass.     Powell  v.  Railroad,  68  N.  C,  395. 

The  judge  cannot  weigh  the  evidence,  and  declare  the  result  to 
the  jury  as  a  matter  of  law.  State  v.  Locke,  77  N.  C,  481:  Benton  v. 
Toler,  109  N.  C,  238;  McCanless  v.  Flinchum,  98  N.  C,  358. 
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A  judge  is  not  justified  in  expressing  to  the  jury  his  opinion  upon 
the  evidence  adduced.  State  v.  Dixon,  75  N.  C,  275;  State  v.  Dancy, 
78  N.  C.,  437. 

It  is  error,  as  intimating  an  opinion  on  the  facts,  to  charge  that  the 
fact  that  the  witness  is  included  in  the  same  indictment  will  impair 
his  testimony,  and  that  it  should  not  be  put  on  the  same  plane  with 
that  of  a  disinterested  witness  of  undoubted  character.  State  v. 
Jenkins,  85  N.  C,  544. 

In  a  charge  reciting  that  certain  facts  raised  a  suspicion  as  to 
plaintiff's  ownership  of  the  coupons  sued  on,  a  statement  that  "plain- 
tiff claims"  he  has  rebutted  such  suspicion  "by  showing  when  and 
from  whom  he  got  some  of  them,  and  that  he  owed  none  of  the  taxes 
for  the  years  he  received  the  coupons,"  Is  erroneous,  as  invading 
the  province  of  the  jury.  Threadglll  v.  Commissioners  of  Anson 
County,  116  N.  C,  616. 

Plaintiff  having  made  out  a  prima  fade  case  of  negligence,  whether 
it  is  rebutted  by  the  defendant's  evidence  is  for  the  jury,  and  an 
instruction  that  "upon  all  the  evidence,  if  believed,  plaintiff  is  not 
entitled  to  recover,"  violates  this  section.  Sherrill  v.  Western  Union 
Tel.  Co.,  116  N.  C,  655. 

Where,  on  the  trial  of  an  action  the  plaintiff  objected  to  the  defend- 
ant's showing  that  the  recital  of  the  payment  in  a  deed  introduced 
by  himself  was  untrue,  the  trial  judge  remarked  to  defendant's  coun- 
sel, "The  plaintiff  seems  to  have  put  you  in  a  hole.  I  would  be 
glad  to  help  you  if  I  could ; "  Held,  that  such  remark  was  objectionable 
under  this  section.     Marcom  v.  Adams,  122  N.  C,  223. 

What  is  not  an  expression  of  opinion. — It  is  not  a  violation  of  this 
section  for  the  judge  to  tell  the  jury  that  a  witness  "had  given  a  fair 
and  candid  statement,  and  appeared  to  be  a  creditable  man,"  the 
statement  being  admitted  to  be  correct.     State  v.  Davis,  15  N.  C,  412. 

The  judge  is  not  a  mere  moderator.  He  is  an  integral  part  of  the 
mixed  tribunal  which  is  to  pass  upon  the  issue.  While  he  is  for- 
bidden to  express  to  the  jury  any  opinion  upon  the  facts,  he  is  bound 
to  declare  and  expound  to  them  the  law  applicable  to  the  case.  State 
v.  Johnson,  23  N.  C,  354. 

The  prohibition  restraining  the  judge  from  expressing  to  the  jury 
an  opinion  as  to  the  "facts"  of  the  case,  only  applies  to  those  "facts" 
respecting  which  the  parties  take  issue  or  dispute,  and  upon  whose 
existence  depends  the  liability  of  the  defendant.  State  v.  Angell,  29 
N.  C,  27;  State  v.  Jacobs,  106  N.  C,  696,  and  cases  cited. 

It  is  not  giving  undue  weight  to  the  statement  of  a  witness  for  the 
court  in  its  charge  to  make  an  explanation  protecting  him  from  the 
unjust  animadversions  of  counsel,  especially  where  the  erroneous 
ruling  of  the  court  had  afforded  the  occasion  for  the  animadversions. 
State  v.  Whit,  50  N.  C,  224:  State  v.  Robertson,  121  N.  C,  555. 

It  is  not  sufficient  that  what  the  judge  said  or  did,  might  have  had 
an  unfair  influence  on  the  jury;  but  it  must  appear  with  ordinary 
certainty  that  it  was  likely  to  have  had  an  unfair  Influence,  or  to  con- 
vey to  the  jury  his  opinion  on  the  weight  of  the  testimony.  State  v. 
Jones,  67  N.  C,  285:  State  v.  Debnam,  98  N.  C,  712,  and  cases  cited. 

A  remark  by  the  judge  that  a  witness  is  "overcome  with  emotion" 
is  not  a  violation  of  this  section.     State  v.  Laxton,  78  N.  C,  564. 

It  is  no  invasion  of  the  province  of  a  jury  for  the  judge,  on  the  trial 
of  an  issue  involving  the  mental  condition  of  a  party  to  the  contract, 
to  charge  that  the  "law  attaches  peculiar  importance  to  the  opinion 
of  medical  men  who  have  the  opportunity  of  observation  upon  ques- 
tions of  mental  capacity,  as  by  study  and  experience  they  become  • 
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experts  in  the  matter  of  bodily  and  mental  ailments."    Flynt  y. 
Bodenhamer.  80  N.  C,  205. 

It  is  the  duty  of  the  court  to  state  in  a  plain  and  correct  manner 
the  evidence  in  the  case,  and  to  declare  and  explain  the  law  arising 
thereon,  but  he  invades  the  province  of  the  jury  if  he  expresses  an 
opinion  as  to  the  weight  of  the  evidence.  State  v.  Hardee,  83  N.  C, 
619. 

A  remark  by  the  judge  that  a  long  cross-examination  had  been  car- 
ried far  enough,  made  in  such  a  way  as  was  not  calculated  to  ex- 
press any  opinion  upon  the  weight  of  the  evidence,  is  not  assignable 
for  error.     State  v.  Robertson,  86  N.  C,  628. 

It  is  not  error  for  a  Judge  in  his  charge  to  a  jury  to  pronounce 
a  moral  dissertation,  provided  the  language  used  is  without  prejudice 
to  either  party.     Stilley  v.  McCox,  88  N.  C,  18. 

Where  the  relation  of  principal  and  agent  subsists  the  demand  for 
an  account  necessary  to  put  the  statute  of  limitations  in  operation 
must  be  such  as  to  put  an  end  to  the  agency;  an  application  by  letter 
asking  information  of  the  agent  concerning  the  trust  fund  is  not  such 
demand,  and  the  remark  of  the  judge  in  this  case  that  the  letter 
upon  its  face  does  not  purport  to  be  a  demand,  was  no  invasion  of 
the  province  of  the  jury.     Com'rs'  v.  Lash,  89  N.  C,  159. 

It  is  not  error  for  the  judge  to  remind  the  jury — such  being  the 
fact — that  there  was  no  evidence  before  them  that  the  parties  who 
might  be  called  as  witnesses,  to  corroborate  the  declaration  of  the 
plaintiff,  were  alive  at  the  time  of  the  trial.  Buxly  v.  Buxton,  92  N. 
C.,  479. 

Nor  for  the  judge  to  tell  the  Jury  that  the  evidence  that  the  intes- 
tate had  seen  the  bond,  and  admitted  that  he  had  executed  it,  if  be- 
lieved by  the  jury  to  be  true,  is  entitled  to  more  weight  than  the 
opinions  of  experts  as  to  the  genuineness  of  the  signature,  and  that 
such  opinions  should  be  received  with  caution.     Ibid. 

Where  the  judge  in  his  charge  to  the  jury,  does  not  draw  any  in- 
ference of  the  fact  himself,  or  direct  them  to  do  so,  but  only  points 
out  the  evidence  to  them,  leaving  them  to  draw  their  own  inferences, 
the  charge  is  not  objectionable.     State  v.  McNeill,  93  N.  C,  553. 

It  is  not  error  for  the  judge  to  say  in  the  presence  and  hearing  of 
the  jury,  that  he  will  not  allow  correction  by  witness  of  evidence  to 
be  then  made,  but  will  retain  the  matter  to  be  heard  on  a  motion 
for  a  new  trial.     Greenlee  v.  Greenlee,  93  N.  C,  278. 

It  is  not  error  to  give  to  the  jury  an  illustration  of  the  difference 
between  positive  and  negative  testimony,  when  the  court  further 
tells  them  that  it  is  an  explanation  merely,  and  they  must  find  the 
facts  for  themselves  according  to  the  weight  they  shall  give  to  the 
evidence.     State  v.  Gardner,  94  N.  C,  953. 

In  cases  where  the  character  of  the  evidence  is  suspicious,  the  trial 
judge  may  call  the  fact  to  the  attention  of  the  jury,  as  in  the  case  of 
accomplices,  or  near  relatives  of  the  accused,  or  of  fellow-servants* 
or  of  a  witness  who  has  sworn  falsely  in  a  part  of  his  testimony,  but 
these  matters  of  discredit  are  for  the  jury  to  consider,  and  the  judge 
can  only  caution  the  jury,  so  as  to  induce  them  to  make  a  careful 
scrutiny  of  such  evidence.  Ferrall  v.  Broadway,  95  N.  C,  551:  Bon- 
ner v.  Hodges.  Ill  N.  C,  66;  Berry  v.  Hall,  105  N.  C,  164. 

A  remark  by  a  judge,  in  the  hearing  of  the  jury,  when  he  permit- 
ted, in  his  discretion,  a  witness  to  be  recalled  and  asked  a  question  to 
impeach  his  credibility,  that  if  he  had  known  counsel  intended  to  ask 
that  Question  he  would  not  have  allowed  the  witness  to  be  recalled, 
is  not  an  expression  of  opinion  about  the  facts,  in  violation  of  the  act 
of  1796.     De  Berry  v.  Railroad,  100  N.  C,  310. 
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When  counsel  called  the  judge's  attention  to  testimony  omitted  by 
him  in  summing  up,  and  he  replied,  "Yes,  I  believe  she  did  say  that," 
this  is  not  an  expression  of  opinion.  State  v.  Freeman,  100  N.  C, 
429. 

Where  the  jury  asked  for  instructions  from  the  Judge,  as  to 
whether  they  had  the  right  to  pass  upon  the  legality  of  certain  votes, 
and  the  judge  told  them  no,  and  advised  the  jury  that  they  should 
take  and  act  upon  the  law  as  laid  down  by  him,  in  this,  there  was  no 
error.     De  Berry  v.  Nicholson,  102  N.  C,  465. 

On  an  indictment  for  slandering  an  innocent  woman,  a  witness  for 
defendant,  in  answer  to  a  question  by  the  solicitor,  said  prosecutrix's 
character  was  good.  Defendant's  counsel  asked  him  if  he  had  not 
heard  one  G.  say  that  he  had  sexual  intercourse  with  prosecutrix? 
Thereupon  the  solicitor  said  to  the  court  that  he  would  not  object  to 
the  inquiry,  if  he  would  be  allowed  to  prove  that  G.,  who  was  then  in 
Texas,  had  denied  making  such  statement.  Defendant's  counsel  said 
he  would  object  to  such  proof.  The  judge  then  asked  defendant's 
counsel,  in  the  hearing  of  the  Jury,  if  he  thought  "that  would  be 
fair?"  Held,  that  the  remark  of  the  judge  was  no  violation  of  this 
section.     State  v.  Brown,  100  N.  C,  519. 

The  judge  said  to  a  hung  jury,  that  it  was  their  duty  to  agree,  if 
possible:  that  no  juror,  from  mere  pride  of  opinion,  should  refuse  to 
agree,  but  he  was  not  required  to  surrender  conscientious  views 
founded  on  evidence:  that  it  was  the  privilege  and  duty  of  each  Juror 
to  reason  with  his  fellows  concerning  the  facts  in  the  case,  with  an 
honest  desire  to  arrive  at  the  truth  and  a  verdict.  Such  charge  is 
free  from  objection.     Warlick  v.  Plonk,  103  N.  C,  81. 

Where  the  judge  invited  argument  in  the  presence  of  the  jury,  when 
the  plaintiff  rested,  as  to  whether  he  had  made  a  prima  facie  case, 
after  which  he  directed  the  defendants  to  proceed  in  the  development 
of  their  case,  and  told  the  jury  then,  and  subsequently  charged  them, 
that  they  must  not  be  influenced  in  favor  of  defendants  by  his  invit- 
ing argument,  nor  against  them  by  his  order  to  proceed  with  the  in- 
troduction of  their  testimony:  Held  not  to  be  error.  Osborne  v. 
Wilkes,  108  N.  C,  651:  Bank  v.  Gilmer,  116  N.  C,  684. 

Remarks  by  the  court  of  doubtful  propriety  are  not  ground  of  ex- 
ception, where  it  appears  they  did  no  harm  to  the  party  excepting. 
State  v.  Brabham,  108  N.  C,  793. 

While  recapitulating  the  evidence  to  the  jury,  the  trial  judge  re- 
ferred to  the  answer  of  the  defendant  which  had  been  put  in  evidence 
by  the  plaintiff,  as  appearing  "to  be  in  usual  legal  form."  Held,  that 
such  remark  was  not  an  expression  of  opinion  upon  the  evidence. 
Little  v.  Railroad  Co.,  119  N.  C,  772. 

A  charge  by  the  trial  Judge,  in  the  trial  of  an  indictment  for  per- 
jury, that  perjury  was  very  much  a  matter  of  intent,  and  that  as  to 
that  the  Jury  must  be  satisfied  beyond  a  reasonable  doubt  upon  "all 
the  facts  and  circumstances  of  the  case  deposed  to  by  the  witnesses," 
contains  no  expression  of  opinion  of  the  judge.  State  v.  Journigan, 
120  N.  C,  568. 

After  a  full  and  fair  review  of  the  evidence  and  charge  in  all  the 
Issues,  in  the  trial  of  an  action,  it  was  not  error  to  add  that,  if 
plaintiffs  were  entitled  to  recover  anything,  the  amount  would  be 
that  agreed  upon  by  the  stipulation.  Garrett  v.  Pegram,  120  N.  C, 
289. 

Harmless  expression. — In  the  trial  of  the  action  an  issue  was  sub- 
mitted as  to  damages  sustained  by  defendant  and  there  was  no  evi- 
dence tending  to  show  a  depreciation  in  the  market  value  of  the 
goods  between  March  6th  and  March  10th ;  Held,  that  it  was  harmless 
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error  to  charge  the  jury  that  the  measure  of  damages  was  the  value 
of  goods  on  the  6th  of  March  instead  of  on  the  10th  of  March.  Barbee 
v.  Scoggins,  121  N.  C,  136. 

It  is  not  erroneous  or  improper  for  a  judge  to  make  a  calculation  of 
the  amount  claimed  by  a  party,  and  to  hand  such  calculation  to  the 
jury  with  the  instruction  that  they  are  not  bound  thereby  but  must 
find  the  amount  due  from  the  evidence.  Williams  v.  Lumber  Co.,  118 
N.  C.,  928. 

Remarks  of  the  judge,  of  doubtful  propriety,  made,  not  in  his 
charge  but  to  counsel  during  the  introduction  of  the  evidence,  are  not 
a  ground  for  a  new  trial,  unless  it  reasonably  appears  that  a  party 
is  prejudiced  in  the  minds  of  the  jury  by  such  remarks.  Williams  v. 
Lumber  Co.,  118  N.  C,  928. 

Where,  in  the  trial  of  an  indictment  for  seduction,  the  prosecutrix 
in  reply  to  a  question,  tearfully  and  energetically  denied  that  she  ever 
had  carnal  intercourse  with  any  one  but  the  defendant  and  the  crowd 
of  bystanders  laughed  boisterously,  and  thereupon  the  trial  judge, 
in  attempting  to  quell  the  disturbance,  remarked,  "If  I  could  discover 
the  infernal  fiends  who  laugh  in  such  a  manner  I  would  send  them  to 
jail  for  contempt,"  such  remarks  were  not  an  expression  of  opinion 
on  the  facts  involved  in  the  prosecution.  State  v.  Robertson,  121  N. 
C,  552. 

Upon  the  evidence  at  any  time  during  the  trial. — It  is  a  violation 
of  this  section  for  the  judge,  at  any  time  during  the  trial,  to  express 
an  opinion  before  the  jury  on  the  weight  of  the  evidence.  State  v. 
Browning,  78  N.  C,  555;  March  v.  Verble,  79  N.  C,  19;  Sever  v.  Mc- 
Laughlin, 79  N.  C,  153;  Fickey  v.  Merrimon,  79  N.  C,  585. 

Before  trial  begun. — A  remark  of  the  judge  made  before  trial  be- 
gun, that  the  jailor  had  informed  him  the  prisoner  "would  escape 
if  he  had  the  opportunity,"  is  not  an  expression  of  opinion  upon  the 
facts  prohibited  by  the  act  of  1796.    State  v.  Jacobs,  106  N.  C,  695. 

Remark  of  by-stander. — During  the  argument  of  a  motion  for  con- 
tinuance of  a  case,  in  the  presence,  but  prior  to  the  empaneling,  of 
the  Jury,  a  by-stander  remarked  in  open  court  that  the  prisoner's 
wife  said  she  would  not  come  to  the  trial  because  she  would  only 
help  get  her  husband  in  jail:  Held,  that  this  was  not  ground  for  ex- 
ception, as  it  did  not  occur  on  the  trial,  and,  if  it  had,  the  remark  was 
not  admitted  as  evidence,  and,  being  an  unsworn  statement,  it  could 
not  have  been  deemed  to  bias  the  jury  against  the  sworn  testimony 
placed  before  them.     State  v.  Jackson,  112  N.  C,  852. 

Expression  of  opinion,  when  warranted. — An  instruction  to  the 
jury  that  the  circumstances  recited  were  a  strong  badge  of  fraud 
was  not  warranted.  It  is  only  where  the  law  gives  to  testimony  an 
artificial  weight  that  the  judge  is  at  liberty  to  express  an  opinion 
upon  its  weight.     Bonner  v.  Hodges,  111  N.  C.,  66. 

intimation  of  opinion  by  emphasis. — The  judge  may,  by  his  manner 
or  emphasis,  infringe  this  rule,  but  the  record  must  set  it  out  so  the 
court  can  judge  of  it.    Reiger  v.  Davis,  67  N.  C,  185. 

It  is  error  for  a  judge,  in  his  charge  to  the  jury  upon  a  point  in  the 
evidence,  to  ask  a  question  as  to  what  that  could  mean,  with  em- 
phasis calculated  to  show  his  opinion  thereon.  State  v.  Dancy,  78 
N.  C,  437. 

Statement  of  the  judge  in  an  action  of  ejectment,  after  reading  to 
the  jury  evidence  as  to  which  they  disagreed,  and  for  information  aa 
to  which  they  returned  into  court:  "You  must  bear  in  mind  that  in 
this  action  the  plaintiff  must  recover  on  the  strength  of  his  own  case; 
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the  defendant  need  not  have  any  case,  but  he  can  rely  on  the  weak- 
ness of  the  plaintiff's  case," — is  not  error,  it  not  being  shown  that 
there  was  anything  in  his  manner  showing  his  opinion  as  to  the  suffi- 
ciency of  plaintiff's  evidence.    Davis  v.  Blevins,  125  N.  C,  433. 

May  hand  Instructions  to  jury. — In  the  trial  of  an  action  the  trial 
judge  may  hand  his  instructions,  in  writing,  to  the  jury,  (Sec.  414, 
post)  and  it  is  not  error,  after  they  have  retired,  to  send,  upon  their 
request,  a  written  memorandum  of  certain  dates  necessary  to  be  re- 
membered in  order  to  enable  them  to  reach  a  conclusion.  State  v. 
Cagle,  114  N.  C,  835. 

If  the  court  expresses  or  intimates  an  opinion. — If  the  court  ex- 
presses an  opinion  on  the  facts,  a  new  trial  will  be  awarded.  Orbison 
v.  Morrison,  7  N.  C,  551;  Tate  v.  Greenlee,  7  N.  C,  556;  Powell  v. 
Railroad,  68  N.  C,  395. 

If  the  court  intimates  to  the  jury  his  opinion  on  matters  of  fact,  it 
is  ground  for  a  new  trial.  Reel  v.  Reel,  9  N.  C,  63;  Nash  v.  Morton, 
48  N.  C,  3. 

Proper  expression  by  judge. — The  proper  expression  to  be  used  in 
a  charge  to  the  jury  should  be:  "if  you  And  from  the  evidence  such  to 
be  the  fact,  or  facts"  instead  of:  "If  you  believe  such  fact  or  facts" 
which  is  often,  but  improperly  used.     State  v.  Barrett,  123  N.  C,  753. 

The  judge  may  say  to  the  jury  that  there  is  no  evidence  tending 
to  prove  a  fact:  but  he  can  never  say  a  fact  is  proved.  Cox  v.  Rail- 
road, 123  N.  C,  604. 

If  evidence  is  sufficient. — The  judge  may  say  to  the  jury  that  a  par- 
ticular fact  is  proved  if  the  Jury  believes  the  witness  who  deposes  to 
it  Sneed  v.  Creath,  8  N.  C,  399;  Hannon  v.  Grizzard,  89  N.  C, 
115. 

Where  the  evidence  is. direct,  leaving  nothing  to  inference,  and, 
if  believed,  is  the  same  thing  as  the  fact  sought  to  be  proved,  the 
judge  can  instruct  the  jury  that  if  they  believe  the  witness  they  may 
find  for  the  plaintiff  or  defendant;  but  this  is  not  allowed  where  the 
evidence  is  circumstantial,  or  where  the  evidence  on  the  other  side 
tends  to  explain  it,  or  to  rebut  the  inference,  or  to  contradict  the  wit- 
ness.  Gaither  v.  Ferebee,  60  N.  C,  310;  Love  v.  Gregg,  117  N.  C, 
467. 

If  there  Is  no  material  conflict  in  the  evidence  offered  upon  the 
trial  of  an  issue,  it  is  not  erroneous  to  instruct  the  jury  that,  if  be- 
lieved, a  verdict  should  be  rendered  accordingly.  Purefoy  v.  Rail- 
road, 108  N.  C,  100;  Chemical  Co.  v.  Johnson,  101  N.  C,  229;  State  v. 
Journlgan,  120  N.  C,  568. 

When  the  facts  are  ascertained,  presumption  of  payment  becomes 
a  conclusion  of  law,  to  be  enforced  by  the  court  and  not  left  to  the 
Jury.     Houck  v.  Adams,  98  N.  C,  520. 

When  justified  by  the  evidence,  a  trial  judge  may  charge  the  jury 
that,  if  they  believe  the  testimony  of  a  defendant  who  testifies  in  his 
own  behalf,  they  should  find  him  guilty.  State  v.  Neal,  120  N.  C, 
613;  State  v.  Woolard,  119  N.  C,  779. 

The  possession  of  land  under  a  deed  apparently  good  and  sufficient, 
properly  acknowledged  and  recorded  and  unimpeached,  is  sufficient 
evidence  of  title;  and  where  such  facts  appeared  on  the  trial  of  an 
issue  as  to  whether  plaintiff  was  the  owner  of  certain  property  it  was 
not  error  to  instruct  the  Jury  that,  if  they  believed  the  evidence,  they 
should  answer  in  the  affirmative.    Nelson  v.  Ins.  Co.,  120  N.  C,  302. 

An  instruction  charging  the  jury  that,  if  they  believed  the  evidence, 
they  should  find  certain  evidential  facts  to  be  true,  and  that  there- 
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upon  certain  other  facts  must  be  true,  was  properly  refused  as  it 
is  beyond  the  power  of  the  court  to  express  an  opinion  on  the  evi- 
dence.    Kinney  v.  Railroad,  122  N.  C,  961. 

If  there  is  no  evidence. — A  judge  has  no  right  to  inform  the  jury 
how  much  weight  is  to  be  given  to  testimony,  but  it  is  his  duty  to 
inform  them  when  it  weighs  nothing.  Reed  v.  Schenck,  13  N.  C.t 
415;  Wells  v.  Clements,  48  N.  C  168;  State  v.  Allen,  48  N.  C,  257; 
State  v.  Dunlap,  65  N.  C,  288;  Witkowsky  v.  Wasson,  71  N.  C,  451; 
State  v.  McKinsey,  80  N.  C,  458. 

A  judge,  in  charging  a  jury,  has  a  right  to  tell  them  there  is  no 
evidence  upon  a  question,  but  not  to  tell  them  that  the  evidence  is 
not  sufficient  to  warrant  them  in  finding  one  way  or  the  other.  Wells 
v.  Clements,  48  N.  C,  168. 

If  there  is  no  evidence  to  support  an  issue,  the  court  should  so 
charge  the  jury.  Barber  v.  Roseboro.  97  N.  C,  192:  Willis  v.  Branch, 
94  N.  C,  142;  Royster  v.  Stallings,  124  N.  C,  55. 

If  the  evidence,  considered  as  a  whole,  will  not,  in  any  just  and 
reasonable  view  of  it,  warrant  the  verdict,  then  there  is  no  evidence 
sufficient  to  be  left  to  the  jury,  and  the  court  should  so  declare. 
State  v.  Powell,  94  N.  C,  965;  Smith  v.  McGregor,  96  N.  C,  101; 
Covington  v.  Newberger,  99  N.  C.  523;  Oakley  v.  Tate,  118  N.  C, 
361. 

The  objection  that  there  is  no  evidence,  or  not  sufficient  evidence, 
to  warrant  a  verdict,  should  be  made  when  the  testimony  is  all  in, 
and  the  court  should  be  requested  to  so  instruct  the  jury;  but  if 
there  is  any  evidence,  and  it  is  permitted  to  go  to  the  jury  without 
objection,  the  verdict  will  not  be  disturbed  by  the  supreme  court 
Sugg  v.  Watson,  101  N.  C,  188;  State  v.  Harris,  120  N.  C,  577,  and 
many  cases  there  cited. 

It  is  only  where  the-  evidence,  in  no  aspect  of  it,  would  reasonably 
warrant  the  jury  in  drawing  the  inference  that  the  defendant  is 
guilty,  that  the  trial  judge  should  withdraw  the  case  from  the  consid- 
eration of  the  jury.     State  v.  Green,  117  N.  C,  695. 

Where,  in  the  trial  of  indictment  for  murder,  there  is  an  entire 
absence,  even  of  a  scintilla,  of  evidence  of  self-defence,  it  is  not  error 
to  instruct  the  jury  that  there  was  no  evidence  tending  to  show  that 
the  killing  was  done  in  self-defence.     State  v.  Byrd,  121  N.  C,  684. 

Distinction  between  no  evidence  and  insufficient  evidence. — Evi- 
dence which  merely  shows  it  is  possible  for  the  fact  in  issue  to  be 
true,  or  which  raises  a  mere  conjecture  that  it  was  so,  is  an  insuffi- 
cient foundation  for  a  verdict,  and  should  not  be  left  to  a  jury.  State 
v.  Vinson,  63  N.  C,  335.  If  it  is  doubtful  the  issue  should  be  left  to 
the  jury.  State  v.  Allen,  48  N.  C,  257:  Young  v.  Alford,  118  N.  C, 
215. 

Whether  there  be  any  evidence  is  a  question  for  the  court;  whether 
there  be  sufficient  evidence  is  for  the  jury.  The  term  "any  evidence" 
in  this  formula  does  not  mean  a  mere  scintilla  of  evidence,  but  suffi- 
cient to  enable  a  jury  reasonably  to  infer  the  existence  of  the  alleged 
fact.  Witkowsky  v.  Wasson,  71  N.  C,  451.  Mr.  Justice  Bynum  dis- 
sents from  this  principle,  and  Mr.  Justice  Reade  qualifies  his  as- 
sent. 

If  there  is  any  evidence  tending  to  prove  a  controverted  proposi- 
tion and  reasonably  sufficient  to  establish  it,  such  evidence  should 
be  submitted  to  the  jury.  State  v.  Matthews,  80  N.  C,  417;  Powers 
v.  Erwin,  108  N.  C,  522;  Riley  v.  Hall,  119  N.  C,  406. 

Whether  there  is  any  evidence,  is  a  question  for  the  court;  what 
weight  is  to  be  given  it  when  there  is  any,  is  for  the  jury.    State  t. 
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Powell,  94  N.  C.,  965;  State  v.  McBrlde,  97  N.  C,  393;  State  v.  Goings, 
101  N.  C,  706. 

Conflicting  evidence. — When  the  evidence  upon  an  issue  is  con- 
flicting, it  is  error  in  the  court  to  direct  the  jury  to  return  a  verdict 
for  one  of  the  parties — the  jury  alone  being  the  judge  of  the  weight 
of  the  evidence.  Buffkin  v.  Eason,  110  N.  C,  264;  Harris  v.  Carring- 
ton,  115  N.  C,  187. 

Where,  in  the  trial  of  an  action,  the  testimony  of  the  plaintiff,  who 
was  the  only  witness  to  the  material  issue,  is  of  doubtful  import  and 
susceptible  of  two  constructions,  it  is  error  to  instruct  the  Jury  that 
if  they  believe  the  witness,  he  is  entitled  to  recover.  Curtis  v.  Lum- 
ber Company,  113  N.  C,  417. 

Where  there  is  a  direct  conflict  between  the  witnesses  of  each  side 
as  to  a  material  fact,  it  is  not  error  to  instruct  the  jury  that  if  they 
believed  the  witnesses  for  the  plaintiff  they  should  find  for  him,  but 
if,  on  the  other  hand,  they  believed  the  defendant's  witnesses,  they 
should  find  for  him.     Gregg  v.  Mallett,  111  N.  C,  74. 

Where,  in  the  trial  of  an  action,  the  plaintiff  produced  some,  or 
more  than  a  scintilla  of  evidence  in  support  of  his  contention,  or 
there  is  conflicting  evidence,  it  is  within  the  province  of  the  jury  to 
determine  its  weight  and  it  would  be  improper  to  instruct  the  jury 
that  if  they  believe  the  evidence  the  plaintiff  cannot  recover.  Bur- 
rus  v.  Ins.  Co.,  121  N.  C,  62;  Everett  v.  Receivers,  121  N.  C,  519. 

Disagreement  as  to  what  the  evidence  Is. — Upon  a  disagreement 
of  counsel  as  to  the  testimony  of  a  witness,  upon  the  trial  of  a  cause 
in  the  superior  court,  the  court  recalled  the  witness,  and  reduced  his 
testimony  upon  the  disputed  matter  verbatim,  to  writing,  which,  upon 
being  read  to  the  witness,  was  acknowledged  by  him  to  be  correct. 
Counsel  made  no  objection  to  the  correctness  of  the  written  evi- 
dence, and  the  same  was  read  to  the  jury  by  the  court:  Held,  that  it 
was  not  error  in  the  court  below  to  refuse  to  allow  counsel  to  argue 
to  the  jury  that  the  witness,  when  recalled,  had  made  a  different 
statement  from  that  read  to  the  Jury  by  the  court.  Davis  v.  Hill,  75 
N.  C,  224. 

When  counsel  disagree  as  to  what  a  witness  testified  it  is  error  for 
the  court  to  say,  "I  will  state  Jt,  so  that  it  will  be  moral  perjury  for 
the  jury  to  accept  the  statement  of  defendant's  counsel."  State  v. 
Sykes,  79  N.  C,  618. 

When  the  judge  and  counsel  differ  as  to  the  testimony  of  a  witness, 
it  is  competent  for  the  judge  to  submit  his  notes  to  the  jury,  explain- 
ing that  he  might  be  mistaken  in  taking  down  the  notes,  but  the 
jury  could  refresh  their  memories  by  them.  State  v.  Keath,  83  N.  C, 
626. 

Where  there  is  a  conflict  between  the  recollection  of  the  trial 
judge  and  counsel  as  to  what  a  certain  witness  testified,  it  is  not 
error  for  the  judge  to  leave  the  matter  to  the  jury  as  to  what  the 
evidence  is.  Spence  v.  Baxter,  95  N.  C,  170;  Glover  v.  Flowers,  101 
N.  C,  134. 

Directing  a  verdict. — Where  the  stockholder  of  an  insolvent  cor- 
poration, in  an  action  against  him  by  the  corporate  creditors,  admit- 
ted the  amount  of  his  subscription,  and  that  it  was  unpaid,  and  in- 
troduced no  further  evidence,  it  was  proper  to  direct  a  verdict  for 
plaintiffs.     Harmon  v.  Hunt,  116  N.  C,  678. 

Where  the  cause  of  action  set  forth  in  the  complaint  was  not  sus- 
tained, and  the  plaintiff  did  not  ask  to  be  allowed  to  amend,  the  inti- 
mation of  the  trial  judge  that  the  plaintiff  could  not  recover  is  cor- 
rect.    Hunt  v.  Vanderbilt,  115  N.  C,  559;  Wool  v.  Bond,  118  N.  C,  1. 
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Where  there  is  no  sufficient  evidence  to  permit  a  case  to  go  to  the 
Jury,  the  trial  judge  may  so  rule,  and  withdraw  the  case  from  the 
jury;  but  if  the  evidence  is  merely  weak,  and  such  as  might  not  in- 
duce the  judge,  if  a  juror,  to  convict,  he  has  no  authority  so  to  with- 
draw the  case.  State  v.  Kiger,  115  N.  C,  746;  Wood  v.  Bartholomew, 
122  N.  C,  177. 

Where  the  party  upon  whom  rests  the  burden  of  proof  fails  to  pro- 
duce evidence,  or  that  which  he  does  produce  amounts  to  a  mere 
scintilla  of  proof,  the  judge  should  direct  a  verdict  against  him. 
Oakley  v.  Tate,  118  N.  C,  361. 

Where,  in  the  trial  of  an  action  for  damages,  one  issue  was  whether 
plaintiff  was  injured  by  defendant's  train,  and  it  was  admitted  by  the 
defendant  that  plaintiff  was  hurt  by  being  struck  by  the  defendant's 
train,  it  was  proper  to  direct  the  jury  to  answer  the  issue  in  the 
affirmative.     Little  v.  Railroad  Company,  119  N.  C,  771. 

Where  there  is  no  evidence,  or  a  mere  scintilla  of  evidence,  or  the 
evidence  is  not  sufficient,  in  a  just  and  reasonable  view  of  it  to  war- 
rant an  inference  of  any  fact  in  issue,  the  court  should  direct  a 
verdict  against  the  party  upon  whom  the  onus  of  proof  rests.  House 
v.  Arnold,  122  N.  C,  220;  Spruill  v.  Ins.  Co.,  120  N.  C,  141. 

It  is  proper  to  direct  a  verdict  for  the  defendant  in  an  action  for  a 
penalty,  in  a  case  where  it  would  be  the  duty  to  set  aside  the  verdict 
if  rendered  against  him.     Staton  v.  Wimberly,  122  N.  C,  108. 

It  is  the  settled  rule,  that  a  verdict  can  never  be  directed  in  favor 
of  the  party  upon  whom  rests  the  burden  of  proof,  and  who,  in  all 
cases,  is  considered  to  have  the  affirmation  of  the  issue,  whatever 
may  be  its  form.     Cox  v.  Railroad,  123  N.  C,  604. 

When  verdict  cannot  be  directed. — The  court  cannot  direct  a  ver- 
dict in  a  criminal  case,  even  when  the  evidence  for  the  state  is  un- 
contradicted, for  the  plea  of  "not  guilty"  disputes  its  credibility,  and 
there  is  the  presumption  of  innocence,  which  can  only  be  overcome 
by  the  verdict  of  the  jury.  State  v.  Riley,  113  N.  C,  648;  State  v. 
Winchester,  113  N.  C,  641. 

The  court  can  never  And  or  direct  an  affirmative  finding  by  the 
jury.  Gates  v.  Max,  125  N.  C,  139;  citing  White  v.  R.  R.,  121  N.  C, 
484;  State  v.  Shule,  32  N.  C,  153;  Bank  v.  School  Committee,  121  N. 
C,  107. 

Questions  of  intent  and  knowledge  are  for  the  jury,  and  it  is  error 
for  the  court  to  charge  them  to  find  for  the  plaintiff  where  there  is 
evidence  upon  which  they  might  have  found  otherwise.  Haynes  v. 
Rogers,  111  N.  C,  228.  Or  when  different  inferences  may  be  drawn 
from  uncontradicted  evidence,  as  affidavits  and  exhibits.  Machine 
Company  v.  Lumber  Company,  109  N.  C,  576. 

Where,  in  the  trial  of  an  action  against  a  railroad  company  for 
killing  stock,  the  plaintiff  showed  the  killing  and  that  the  action  was 
commenced  within  six  months  thereafter  and  the  defendant  intro- 
duced evidence  tending  to  show  that  it  was  not  negligent,  it  was 
error  to  direct  a  verdict  for  the  defendant.  Hardison  v.  Railroad, 
120  N.  C,  492. 

Where  there  is  evidence,  more  than  a  mere  scintilla,  tending  to 
prove  negligence — it  must  be  submitted  to  a  jury  to  be  passed  on. 
Bolden  v.  Railroad  Co.,  123  N.  C,  644. 

If  there  is  any  evidence  the  issue  must  be  submitted  to  the  jury. 
Powell  v.  R.  R.,  125  N.  C,  370;  Cowles  v.  McNeill,  125  N.  C,  385. 

Where  the  issue  submitted  to  the  jury  was  whether  the  defendant 
was  indebted  to  plaintiffs,  and,  if  so,  in  what  sum,  and  under  the 
pleadings  the  burden  of  proof  was  on  the  defendant,  who  claimed  the 
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money  sued  for  as  his  commission  for  selling  plaintiffs'  lands,  but 
the  case  was  tried  on  the  theory  that  the  burden  of  proof  was  on  the 
plaintiffs,  who  assumed  it  without  objection,  and  produced  the  only 
evidence  offered,  it  was  error  to  direct  a  verdict  against  the  defend- 
ant.    Crews  v.  Cantwell,  125  N.  C,  516. 

Demurrer  to  evidence. — Upon  demurrer  to  evidence,  the  evidence 
must  be  taken  most  strongly  against  demurrer.  Gates  v.  Max, 
125  N.  C,  139;  citing  Avery  v.  Sexton,  35  N.  C,  247;  Cogdell  v.  R.  R.f 
124  N.  C,  302.  If  there  is  more  than  a  scintilla  of  evidence  it  must 
be  submitted  to  the  jury.  Gates  v.  Max,  125  N.  C,  139;  citing  Cable 
v.  R.  R.f  122  N.  C,  892;  Cox  v.  R.  R.,  123  N.  C,  604. 

Taking  case  from  Jury  not  favored. — The  court  does  not  favor  the 
growing  practice  of  taking  cases  from  the  consideration  of  the  Jury; 
and  when  there  is  any  more  than  a  scintilla  of  evidence  or  any 
reasonable  doubt  as  to  the  sufficiency  of  evidence  on  the  part  of  the 
side  upon  which  rests  the  burden,  it  is  proper  and  certainly  safer  to 
leave  to  the  jury  the  exclusive  determination  of  facts.  Cable  v. 
Railroad  Company,  122  N.  C,  893. 

Negligence  and  contributory  negligence. — Since  the  statute  (Chap- 
ter 33,  Acts  of  1887)  requires  that  contributory  negligence,  if  relied 
upon  as  a  defence,  shall  be  set  up  in  the  answer  and  proved  on  the 
trial,  there  can  be  no  presumption  of  contributory  negligence,  and 
it  is  error  in  the  judge  to  charge  that  the  burden  of  proof  is  upon  the 
plaintiff  to  show  that  she  was  not  herself  guilty  of  negligence,  though 
the  defendant  offered  no  testimony.  Jordan  v.  Asheville,  112  N.  C, 
743. 

Where,  upon  an  issue  as  to  whether  an  injury  complained  of  was 
caused  by  the  negligence  of  the  defendant,  the  plaintiff  made  a  prima 
facie  case,  the  judge  ought  to  have  instructed  the  jury  to  find  the  is- 
sue, in  her  favor  if  they  believed  her  testimony,  and  it  was  error  to 
blend  his  instructions  on  that  issue  with  those  on  an  issue  relating 
to  contributory  negligence.  Jordan  v.  Asheville,  112  N.  C,  743; 
Whitford  v.  Newbern,  111  N.  C,  273. 

The  relative  rights  and  powers  of  the  court  and  jury  in  actions 
involving  questions  of  negligence  and  contributory  negligence  may 
be  defined  thus: 

(1)  Where  the  facts  are  undisputed,  and  but  a  single  inference 
can  be  drawn  from  them,  it  is  the  exclusive  duty  of  the  court  to  de- 
termine whether  the  injury  was  caused  by  the  negligence  of  one  or 
the  concurrent  negligence  of  both  of  the  parties. 

(2)  Where  the  testimony  is  conflicting  upon  any  material  point, 
or  more  than  one  inference  may  be  drawn  from  it,  it  is  the  province 
of  the  jury  to  find  the  facts  or  make  the  deductions. 

(3)  It  is  the  duty  of  the  judge  to  instruct  the  jury,  when  requested 
to  do  so,  whether,  in  any  given  phase  of  contradictory  evidence,  or  in 
case  an  inference  fairly  deducible  from  the  testimony,  or  any  aspect 
of  it,  should  be  drawn  by  them,  either  of  the  parties  would  be  deemed 
culpable  in  law. 

(4)  Where  the  testimony  is  conflicting,  or  fair  minds  may  deduce 
more  than  one  conclusion  from  it,  it  is  the  province  of  the  Jury,  under 
instructions  from  the  judge,  to  determine  whether  either  of  the 
parties  failed  to  exercise  reasonable  care,  or  to  use  such  diligence 
as  a  prudent  man,  in  the  conduct  of  his  affairs,  would  have  exercised 
under  all  the  surrounding  circumstances.  Russell  v.  Railroad,  118 
N.  C,  1099. 

Where,  in  the  trial  of  an  action  for  damages  caused  by  defend- 
ant's negligence,  there  is  no  evidence  tending  to  prove  contributory 
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negligence,  the  court  may  instruct  the  jury  that  there  was  no  con- 
tributory negligence.     White  v.  Railroad  Company,  121  N.  C,  484. 

Where  the  evidence  is  conflicting  upon  the  issues  of  negligence  by 
defendant  and  of  contributory  negligence  by  plaintiff,  they  both  be- 
come questions  for  the  decision  of  the  jury,  under  proper  instruc- 
tions from  the  court.     Parks  v.  Railway  Co.,  124  N.  C,  136. 

The  test  of  what  constitutes  ordinary  care  being  what  is  commonly 
called,  "the  rule  of  the  prudent  man,"  a  trial  judge  will  be  deemed  to 
have  declared  and  explained  the  law  in  the  trial  of  a  case  involving 
the  issue  of  contributory  negligence,  when  he  has  submitted  that 
rule  to  the  jury  for  their  guidance.  McCracken  v.  Smathers,  119  N. 
C,  617. 

Where  no  requests  for  instruction  are  made  by  the  counsel  as  to 
the  application  of  the  law  to  the  testimony  bearing  upon  an  issue 
involving  negligence  or  contributory  negligence,  it  is  not  only  the 
province  but  the  duty  of  the  trial  judge  to  give  the  general  definition 
of  ordinary  care.     McCracken  v.  Smathers,  119  N.  C,  617. 

When  negligence  question  of  law. — What  is  negligence  is  a  ques- 
tion of  law  for  the  court  when  the  facts  are  ascertained;  and  when 
the  evidence  is  conflicting,  the  court  should  Instruct  the  jury  that  it 
is  or  is  not  negligence,  accordingly  as  they  might  find  the  facts  to 
exist.  Knight  v.  Railroad,  110  N.  C.,  58;  Chesson  v.  Lumber  Co.,  118 
N.  C,  59. 

Instructions  on  recall  of  jury. — Where  on  return  of  the  jury  for 
further  instruction,  the  court  unasked  instructs  them  correctly  but 
voluntarily,  as  to  another  proposition  of  law  It  is  not  error.  Davis 
v.  Blevins,  125  N.  C,  433. 

Recapitulation  of  contention  of  counsel. — It  is  not  error  in  the 
court  to  recapitulate  fairly  such  contentions  of  counsel  as  illustrate 
the  bearing  of  the  evidence  upon  the  issues.  Clark  v.  Railroad,  109 
N.  C.f  431. 

Recapitulation  of  evidence. — A  judge  is  not  bound  to  recapitulate 
all  the  evidence  to  the  jury.  State  v.  Haney,  19  N.  C,  390;  State  v. 
Morris,  10  N.  C,  388;  State  v.  O'Neal,  29  N.  C,  251;  State  v.  Lipsey. 
14  N.  C,  485. 

A  judge  need  not  recapitulate  the  evidence  when  the  parties  waive 
it     Wiseman  v.  Penland,  79  N.  C,  197;  State  v.  Sykes,  79  N.  C,  618. 

A  judge  should  not  recapitulate  the  evidence  in  full,  but  eliminate 
the  material  facts,  array  the  state  of  facts  on  both  sides,  and  apply 
the  principles  of  law  to  each,  that  the  jury  may  decide  the  case 
according  to  the  credibility  of  the  witnesses  and  the  weight  of  the 
evidence.  State  v.  Jones,  87  N.  C,  547;  State  v.  Moses,  13  N.  C,  457; 
State  v.  Jones,  97  N.  C,  469;  Bank  v.  Sumner,  119  N.  C,  591. 

An  omission  to  recapitulate  evidence  favorable  to  a  party  is  not 
assignable  for  error  if  not  pointed  out  at  the  time.  State  v.  Grady, 
83  N.  C,  643:  Cathey  v.  Shoemaker,  119  N.  C,  424;  State  v.  Reynolds, 
87  N.  C,  544. 

It  is  sufficient  if  the  judge  in  charging  the  jury  gives  the  substance 
of  the  testimony  of  the  witnesses.     State  v.  Gould,  90  N.  C,  658. 

The  duty  imposed  upon  judges  by  the  act  of  1796,  to  "state  in  a 
plain  and  correct  manner  the  evidence  given  in  the  case  and  declare 
and  explain  the  law  arising  thereon,"  is  mandatory.  It  may  be  dis- 
pensed with  in  those  cases  where  the  evidence  is  not  contradictory 
and  the  law  plain  and  also  by  consent.  The  duty,  however,  is  not 
performed  by  simply  repeating  the  testimony  in  the  order  in  which 
it  was  delivered,  or  in  a  general  statement  of  the  principles  of  law 
applicable  to  the  case;  but  the  judge  should -state  clearly  and  dis- 

530 


RECAPITULATION   OF   EVIDENCE.  §413 

tinctly  the  particular  issues  arising  in  the  controversy;  eliminate  the 
controverted  facts;  arraign  the  testimony  in  its  bearing  on  their 
different  aspects,  and  instruct  the  jury  as  to  the  law  applicable  there- 
to in  such  manner  as  will  enable  them  to  see  and  comprehend  the 
matters  which  are  essential  to  an  intelligent  and  impartial  verdict. 
State  v.  Boyle,  104  N.  C,  800.  This  case  has  been  in  effect  overruled 
by  several  cases.  State  v.  Beard,  124  N.  C,  811;  State  v.  Pritchett, 
106  N.  C,  667;  Boon  v  Murphy,  108  N.  C,  187. 

The  judge  is  not  bound  to  recapitulate  all  the  evidence  in  his 
charge  to  the  jury;  it  is  sufficient  for  him  to  direct  the  attention  of 
the  jury  to  the  principal  questions  they  have  to  try,  and  explain  the 
law  applicable  thereto.  State  v.  Pritchett,  106  N.  C,  667;  State  v. 
Brady,  107  N.  C,  822;  Boon  v.  Murphy,  108  N.  C,  187. 

It  is  not  necessary,  in  the  absence  of  a  special  request,  for  the  trial 
judge  to  recapitulate  all  the  evidence  in  his  charge  to  the  jury,  and 
if  the  prisoner  desires  the  entire  testimony  or  any  portion  to  be 
repeated  to  the  jury,  he  must  make  the  request  in  apt  time  and  be- 
fore the  verdict  If  no  such  instruction  is  asked,  the  failure  to  re- 
peat the  entire  testimony  Is  not  error.  State  v.  Ussery,  118  N.  C, 
1177. 

The  judge  should  state  clearly  the  issues  and  the  law  applicable 
thereto. — It  is  the  duty  of  the  judge  when  he  does  charge  upon  evi- 
dence to  collate  it  and  bring  it  together  in  one  view,  on  each  side, 
with  such  remarks  and  illustrations,  as  may  properly  direct  the  at- 
tention of  the  Jury.  He  should  also  bring  to  their  notice  principles 
of  law  or  facts  which  have  an  important  bearing  upon  the  case, 
though  omitted  in  the  argument  of  counsel.  Bailey  v.  Pool,  35  N.  C, 
404. 

The  Judge  should  put  the  case  to  the  Jury  in  such  a  way  as  to  make 
it  appear  by  the  record  what  facts  the  Jury  find,  and  what  are  his 
rulings  and  charge  as  to  the  law,  so  that  he  may  be  reviewed.  State 
v.  Summey,  60  N.  C,  496. 

When  instructions  are  asked  upon  an  assumed  state  of  facts  which 
there  is  evidence  tending  to  prove,  and  thus  questions  of  law  are. 
raised  which  are  pertinent  to  the  case,  it  is  the  duty  of  the  judge  to 
answer  the  questions  so  presented,  and  to  instruct  the  Jury  distinctly 
what  the  law  is,  if  they  shall  find  the  assumed  state  of  facts  to  be 
true,  and  so  in  respect  to  every  state  of  facts  which  may  be  reason- 
ably assumed  upon  the  evidence.     State  v.  Dunlop,  65  N.  C,  288. 

The  judge  should  state  clearly  the  issues  and  the  law  applicable 
to  each.  State  v.  Matthews,  78  N.  C,  523.  If  he  fail  to  do  so,  it  is 
ground  for  a  new  trial.     State  v.  Dunlop,  65  N.  C,  288. 

In  an  action  of  ejectment,  where  a  party  relies  upon  two  indepen- 
dent sources  of  title,  i.  e.,  a  thirty  years'  adverse  possession  and  a 
seven  years'  one  with  color,  it  is  error  in  the  court  to  omit  to  explain 
the  character,  nature  and  extent  of  the  two  kinds  of  possession,  so 
as  to  enable  the  jury  to  determine  whether  the  acts  of  ownership 
come  up  to  the  requirements  of  law.  Logan  v.  Fitzgerald,  87  N.  C, 
308. 

Where  the  evidence  is  conflicting,  the  judge  should  leave  the  ques- 
tion to  the  jury,  with  proper  instructions  on  both  aspects  of  the  case. 
Lafoon  v.  Shearin,  95  N.  C,  391;  Morgan  v.  Lewis,  95  N.  C,  296; 
Brazil  v.  Railroad,  93  N.  C,  313. 

Where  there  is  a  conflict  of  testimony  which  leaves  a  case  in  doubt 
before  the  jury,  and  the  judge  uses  language  which  may  be  subject 
to  misapprehension,  and  is  calculated  to  mislead,  the  court  will  order 
a  venire  de  novo.     State  v.  Rogers,  93  N.  C,  523. 

It  is  not  error  for  the  court  to  limit  its  charge  to  the  facts  as  pre- 
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sented  by  the  evidence.  The  trial  judge  is  not  called  on  to  present 
the  case  to  the  jury  in  any  aspect  not  presented  by  the  pleadings 
or  evidence.     Burwell  v.  Railroad,  94  N.  C,  451. 

The  judge  is  not  required  by  the  act  of  1796  (The  Code,  Sec.  413) 
to  "charge"  the  jury  where  the  facts  at  issue  are  few  and  simple,  and 
no  principle  of  law  is  involved,  unless  he  is  requested  to  do  so;  but 
lu  cases  where  the  witnesses  are  numerous,  or  the  testimony  conflict- 
ing or  complicated,  and  different  principles  of  law  are  applicable  to 
different  aspects  of  the  case,  it  is  his  duty  to  conform  to  the  require- 
ments of  the  statute.     Holly  v.  Holly,  94  N.  C,  96. 

Although  the  trial  judge  lays  down  the  law  correctly  in  his  charge, 
a  new  trial  will  be  given  if  the  instructions  are  not  applicable  to  the 
facts  of  the  case,  and  not  war  ran  tea  by  the  evidence.  King  v.  Wells, 
91  N.  C.,  344. 

While  it  may  not  be  sufficient  ground  for  a  new  trial,  that  the  court 
failed  to  give  instructions  to  which  the  appellant  might  have  been 
entitled  if  he  had  requested  them,  it  is  nevertheless  the  duty  of  the 
judge  to  declare  and  explain  the  law  arising  upon  the  facts  as  they 
bear  upon  the  issues;  and  simply  calling  attention  to  the  issues, 
without  further  instruction,  is  error.  Phifer  v.  Alexander,  97  tf.  C, 
335. 

Where  the  evidence  presents  the  case  in  two  aspects,  the  trial 
judge  should  charge  the  jury  in  both  aspects  of  the  case.  Spence 
v.  Clapp,  95  N.  C,  545;  State  v.  Gilmer,  97  N.  C,  429;  State  v.  Brewer, 
98  N.  C,  607. 

It  is  not  error  for  the  judge  to  direct  the  attention  of  the  Jury  to 
the  contention  of  a  party  to  the  cause  made  in  the  argument  of  his 
counsel,  founded  upon  a  calculation  of  an  account  alleged  to  be  due, 
when  that  fact  grew  out  of  the  evidence  introduced  and  was  ma- 
terial to  the  controversy.     Turner  v.  Turner,  104  N.  C,  566. 

The  judge  should  not  encumber  a  case  by  an  instruction  to  the  jury 
upon  a  hypothetical  state  of  facts;  on  the  contrary,  it  is  his  duty  to 
divest  the  issues,  as  far  as  practicable,  of  all  Irrelevant  matter,  and 
submit  only  those  aspects  which  are  presented  by  the  evidence* 
State  v.  Wilson,  104  N.  C,  868. 

The  Code  only  requires  the  judge  to  "explain  the  law  arising  upon 
the  evidence."  The  misconception  as  to  this  founded  upon  State  v. 
Boyle,  104  N.  C,  800,  corrected.     State  v.  Brady,  107  N.  C,  822. 

It  was  not  error  for  the  court  to  charge  that  in  certain  aspects  of 
the  case,  specifying  the  aspects,  the  plaintiff  might  recover,  where 
there  was  evidence  in  support  of  them,  especially  as  the  aspects 
favorable  to  defendant  were  likewise  specified.  Barringer  v.  Burns, 
108  N.  C,  606. 

Where  a  defendant  on  trial  for  a  capital  offence  pleads  "not  guilty," 
his  consent  that  the  judge  need  not  read  over  his  notes  of  the  testi- 
mony is  not  a  waiver  of  his  right  to  have  the  law  applied  to  the  facts 
in  his  case  as  the  law  requires  shall  be  done.  State  v.  Groves,  121  N. 
C,  563. 

While  the  object  of  the  judge's  charge  is  to  state  the  law,  and  to 
assist  the  jury  in  applying  the  law  to  the  facts,  as  found  by  them, — 
the  manner  in  which  this  is  to  be  done  must  be  left,  to  a  very  great 
extent,  to  the  good  sense  and  sound  judgment  of  the  trial  judge. 
State  v.  Beard,  124  N.  C,  811:  overruling  State  v.  Boyle,  104  N. 
C,  800. 

Error  corrected  during  trial. — When  a  judge  decides  upon  a  ques- 
tion as  being  one  of  law  when  it  is  one  of  fact,  it  is  competent  for 
him  to  correct  his  mistake  and  submit  it  to  the  jury.  State  v.  May, 
15  N.  C,  328. 

Where  a  judge  commits  an  error  in  excluding  or  admitting  evi- 
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dence,  it  Is  his  duty  to  correct  it  before  the  jury  retire.  Gilbert  v. 
James,  86  N.  C,  244;  Toole  v.  Toole,  112  N.  C,  152,  and  cases  cited. 

If  a  judge  make  a  slip  in  a  remark  in  presence  of  the  jury,  he  can 
correct  it  by  proper  instruction.  State  v.  McNair,  93  N.  C,  628; 
Wilson  v.  Mfg.  Co.,  120  N.  0.,  94,  and  cases  cited. 

While  the  charge  to  the  jury  may  be  incorrect  in  part,  a  new  trial 
will  not  be  granted  if  the  trial  judge  in  a  subsequent  part  of  the 
charge  corrects  it  and  leaves  the  matters  in  controversy  fairly  to  the 
jury.  State  v.  Keen,  96  N.  C,  646;  Lewis  v.  Railroad,  95  N.  C, 
179. 

That  the  judge  spoke  of  bastardy  proceeding  as  an  indictment,  did 
not  prejudice  the  defendant  when  it  was  corrected  in  the  charge. 
State  v.  Williams,  109  N.  C,  846. 

Note. — It  has  since  been  held  a  criminal  proceeding.  State  v. 
Ballard,  122  N.  C,  1024.     (Clark  and  Montgomery,  J.  J.,  dissenting.) 

Where,  in  the  trial  of  an  action  to  set  aside  a  sale  as  fraudulent, 
the  trial  judge,  in  reciting  the  several  grounds  on  which  the  jury 
might  find  a  sale  void,  as  in  fraud  of  grantor's  creditors,  inadver- 
tently used  the  conjunction  "and,"  but  in  a  subsequent  part  of  the 
charge  stated  the  grounds  properly,  connecting  them  with  the  dis- 
junctive "or;"  Held,  that  the  error  was  cured.  Trust  Co.  v.  Forbes, 
120  N.  C,  355. 

Conflicting  instructions. — When  the  court  below  in  Instructing  the 
jury,  states  a  correct  proposition  upon  a  certain  point  of  law,  and 
then  upon  the  same  point  in  another  part  of  the  charge,  states  a 
proposition  which  is  incorrect  or  defective,  a  new  trial  will  be 
granted,  as  the  jury  are  not  supposed  to  know  when  the  judge  states 
the  law  correctly.  Tillett  v.  Railroad  Company,  115  N.  C,  662;  Tay- 
lor v.  Taylor,  112  N.  C,  27. 

The  fact  that  one  portion  of  a  charge  to  the  jury  correctly  presents 
the  law  will  not  cure  the  erroneous  portion.  Williams  v.  Haid,  118 
N.  C,  482;  State  v.  Fuller,  114  N.  C,  885. 

Where  the  judge  correctly  charges  the  law,  but  afterwards  uses 
expressions  implying  that  notwithstanding  this  presumption,  the 
question  of  service  was  still  an  open  one  for  the  jury — these  expres- 
sions impair  the  force  of  his  charge,  are  misleading  and  subject  to 
exception.     Bragaw  v.  Supreme  Lodge,  124  N.  C,  154. 

Confusing  instructions. — An  instruction  to  the  jury  which  is  so 
complicated,  involved  and  confusing  as  to  leave  the  jury  in  doubt 
whether  an  adverse  possession,  sufficient  to  establish  title  in  the 
possessor,  must  be  thirty  or  fifty  years,  necessitates  a  venire  de  novo. 
Alexander  v.  Gibbon,  118  N.  C,  796. 

Instructions  too  general. — Where  a  party  did  not  ask  for  specific 
instructions,  he  cannot  object  to  those  given  on  the  ground  that 
they  are  too  general.     Kendrick  v.  Dellinger,  117  N.  C,  492. 

Singling  out  one  aspect  of  the  proof. — When  the  pleadings  and 
proofs  develop  several  aspects  of  the  case  upon  which  the  right  to 
recover  depends,  it  is  error  to  single  out  one  and  to  charge  the  jury 
particularly  in  respect  thereto,  and  give  only  general  instructions  as 
to  the  others,  especially  where  special  pertinent  instructions  have 
bee*n  requested.  Knight  v.  Railroad,  110  N.  C,  58;  Chesson  v.  Lum- 
ber Co.,  118  N.  C,  59. 

Singling  out  witness. — It  would  be  error  in  the  trial  judge  to  single 
out  the  testimony  of  one  witness,  and  charge  the  jury  that  if  they  be- 
lieve the  testimony  of  that  witness,  they  would  find  in  accordance 
therewith,  when  there  are  several  witnesses  who  testify  in  regard  to 
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the  same  matter.  Weisenfield  v.  McLean,  96  N.  C,  248;  State  v. 
Rogers,  93  N.  C.,  523;  State  v.  Rollins,  113  N.  C,  723;  Farthing  v. 
Dark,  109  N.  C,  291;  Long  v.  Hall,  97  N.  C,  286. 

While  it  is  erroneous  for  the  court,  where  the  testimony  is  con* 
flicting,  to  single  out  one  witness  and  make  the  case  turn  upon  the 
truth  of  his  statement,  without  submitting  the  aspect  presented  by 
the  other  evidence;  yet  if  the  conflicting  statements  are  put  side  by 
side  and  the  jury  instructed  that  if  they  believe  the  facts  to  be  as 
testified  by  one  of  the  witnesses,  they  should  so  find,  it  is  not  error. 
State  v.  Weathers,  98  N.  C,  685. 

Where  a  single  and  uncontradicted  witness  testifies  to  a  fact  on  a 
trial,  it  is  not  error  in  a  trial  judge  to  instruct  the  jury,  if  they  be- 
lieve the  witness,  to  find  according  to  his  testimony.  Love  v.  Gregg, 
117  N.  C,  467. 

An  instruction  to  the  Jury  that  if  they  believe  a  certain  witness 
told  the  truth,  and  that  a  fact  is  as  testified  to  by  him,  they  should 
find  for  the  plaintiff ;  but  that  if  they  do  not  believe  that  such  witness 
told  the  truth  anb\  that  facts  are  as  testified  to  by  other  witnesses, 
then  they  should  find  for  the  defendant,  is  not  erroneous  as  being  ob- 
noxious to  the  rule  which  prevents  the  singling  out  one  witness 
where  the  testimony  is  conflicting  and  directing  the  jury  to  find 
according  to  his  evidence.     Harris  v.  Murphy,  119  N.  C,  34. 

The  judge's  charge  construed  by  the  context. — The  judge's  charge 
must  be  construed  with  reference  to  the  context  State  v.  Boon,  82 
N.  C.  637;   State  v.  Tilly,  25  N.  C..  424. 

In  the  trial  of  an  action  it  is  the  duty  of  the  jury  to  take  the  whole 
of  the  charge  of  the  court,  and  construe  it  together,  to  ascertain  the 
meaning  of  the  judge  in  giving  the  charge.  Everett  v.  Spencer,  Re- 
ceiver, 122  N.  C,  1010. 

If  the  jury  find  an  Issue  of  law  correctly,  it  cures  the  error  of  the 
judge. — If  a  jury  decide  correctly  a  question  of  law,  improperly  left 
to  them  by  the  court,  the  verdict  cures  the  error  of  the  court.  Glenn 
v.  Railroad,  63  N.  C,  510;  Terry  v.  Railroad,  91  N.  C,  236;  Moore  v. 
Parker,  91  N.  C,  275;  Hinshaw  v.  R.  R.,  118  N.  C,  1047. 

What  are  the  boundaries  of  a  contract  of  land,  is  a  question  of  law. 
But  if  the  judge  below  leaves  such  question  to  the  jury,  and  they  find 
the  law  as  his  honor  ought  to  have  held,  no  advantage  can  be  taken 
of  his  honor's  charge.  Johnson  v.  Ray,  72  N.  C,  273;  Jones  v. 
Bunker,  83  N.  C,  324. 

If  the  judge  lays  down  the  law  incorrectly,  but  the  jury  find  it 
properly,  the  error  is  cured  by  the  verdict.  State  v.  Grady,  83  N.  C, 
643. 

The  weight  of  evidence. — The  weight  of  testimony  is  exclusively 
for  the  jury  to  consider.  Its  nature,  relevancy  and  tendency,  it  is 
the  duty  of  the  judge  to  explain  to  them.  State  v.  Moses,  13  N.  C, 
452. 

Error  must  be  pointed  out. — It  is  the  duty  of  the  appellant  to  show 
error,  and  if  the  court  cannot  see  from  the  record  that  a  charge  given 
to  the  jury  is  erroneous,  it  will  not  grant  a  new  trial.  Iteming  v. 
Gainey,  95  N.  C,  528;  Southerland  v.  Railroad,  106  N.  C,  100. 

Nothing  to  the  contrary  appearing,  it  will  be  presumed  the  ju4ge 
gave  the  instructions  properly  applicable  to  the  facts,  as  disclosed 
by  the  evidence.     State  v.  Dickerson,  98  N.  C,  708. 

Where  the  judge's  charge  involves  a  series  of  distinct  propositions, 
the  errors  alleged  must  be  distinctly  pointed  out,  or  they  will  not  be 
noticed:  Leak  v.  Covington,  99  N.  C,  559;  McKinnon  v.  Morrison, 
104  N.  C,  354. 
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Immaterial  error. — A  charge  which  is  in  part  erroneous,  but  which 
calls  the  attention  of  the  jury  fairly  to  the  material  questions  on 
which  they  are  to  pass,  is  no  ground  for  a  new  trial.  Dills  v.  Hamp- 
ton, 92  N.  C,  565. 

A  material  instruction  to  the  jury  upon  an  immaterial  issue  will 
not  be  considered  material  unless  it  prejudiced  the  action  of  the  jury 
in  passing  upon  the  other  issues.  Jones  v.  Call,  93  N.  G,  170;  State 
v.  Parker,  106  N.  C,  711,  and  cases  cited. 

An  erroneous  instruction  to  the  jury  upon  an  immaterial  aspect  of 
the  case,  which  does  not  appear  to  have  misled  the  minds  of  the 
jury  from  the  real  issue,  is  not  sufficient  ground  for  a  new  trial. 
Mitchell  v.  Hoggard,  108  N.  C,  353;  State  v.  Gardner,  94  N.  C,  953. 

Where  plaintiff  was  entitled  to  recover  on  any  view  of  the  evidence 
an  erroneous  instruction  in  his  favor  is  harmless.  Kiser  v.  Combs, 
114  N.  C,  640.  See  Sec.  550,  and  cases  cited  under  sub-head  "Imma- 
teriality of  Error" 

Instructions  should  be  upon  the  issues,  and  not  generally. — A 
charge  that  if  the  jury  believe  a  certain  state  of  facts  the  plaintiff 
Is  not  entitled  to  recover,  while  it  was  proper  upon  the  general  issues 
submitted,  under  the  old  practice,  is  confusing  when  applied  to  our 
present  system.  The  loose  practice  in  this  respect  should  be  discon- 
tinued. McDonald  v.  Carson,  94  N.  C,  497;  Farrell  v.  Railroad,  102 
N.  C  390;  Baker  v.  Brem,  103  N.  C,  72. 

No  instruction,  terminating  in  telling  the  jury  the  plaintiff  cannot 
recover,  is  in  form  to  meet  the  issues  of  fact,  nor  should  it  be  given. 
Hardin  v.  Ledbetter,  103  N.  C,  90;  Alexander  v.  R.  R.,  112  N.  C,  720; 
Bottoms  v.  R.  R.,  109  N.  C,  72;  Witsell  v.  R.  R.,  120  N.  C,  557. 

Charge  not  to  be  on  a  state  of  facts  not  established. — It  is  not  er- 
ror for  the  judge  to  refuse  to  charge  upon  a  state  of  facts  not  estab- 
lished by  the  evidence  in  the  case.  State  v.  Clara,  53  N.  C,  25;  State 
v.  Cain,  47  N.  C,  201;  State  v.  Rush,  34  N.  C,  382;  State  v.  Hargett, 
65  N.  C,  669;  Wilson  v.  Holley,  66  N.  C,  407;  Hassardshort  v.  Hardi- 
son,  117  N.  C.,  60;  McMillan  v.  Baxley,  112  N.  C,  578;  Mitchell  v. 
Bridgers,  113  N.  C,  63;  Kelly  v.  Fleming,  Id.,  133. 

Charge  should  be  upon  the  whole  case. — It  is  not  the  duty  of  the 
judge  to  state  the  law  on  any  selected  fact,  but  to  charge  the  law 
upon  the  whole  case.  Wilson  v.  White,  80  N.  C,  280;  Michael  v.  Foil, 
100  N.  C,  178:  Dobson  v.  Whissenhunt,  101  N.  C,  645. 

Charging  an  universally  admitted  proposition. — It  is  not  error  for 
the  judge  to  state  to  the  jury  a  proposition  which  is  universally  ad- 
mitted, and  so  it  is  not  error  for  him  to  say  to  them,  that  the  testi- 
mony of  a  witness  who  proved  a  good  character,  is  entitled  to  more 
weight  than  the  testimony  of  one  who  has  been  shown  to  be  of  bad 
character.     State  v.  Gay,  94  N.  C,  814. 

Omission  to  charge. — A  judge  is  not  bound  to  charge  on  all  the 
points  of  a  case.  He  may  be  silent  as  to  a  ppint,  unless  called  upon 
by  a  party  to  charge  upon  it.  But  it  is  error  to  pass  over  a  prelim- 
inary point  to  charge  upon  another  which  could  not  arise  till  the 
first  point  was  disposed  of.  McNeill  v.  Massey,  10  N.  C,  91;  Russell 
v.  R.  R.,  118  N.  C,  1099. 

While  in  the  absence  of  a  prayer  for  instructions,  the  omission  of 
a  judge  to  charge  in  a  particular  way  is  not  assignable  as  error,  yet 
if  he  undertake  to  state  the  law,  and  omit  an  essential  ingredient  it 
ib  fatal.  State  v.  Austin,  79  N.  0.,  624;  Bynum  v.  Bynum,  33  N.  C, 
632;  State  v.  O'Neal,  29  N.  C,  251;  State  v.  Johnson,  23  N.  C,  354; 
Pierce  v.  Alspaugh,  83  N.  C,  258. 
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The  omission  to  call  the  attention  of  the  jury  to  the  evidence 
brought  out  by  the  cross-examination,  is  not  error,  where  counsel  did 
not  call  the  court's  attention  to  it,  and  the  jury  were  charged  to  base 
their  verdict  on  all  the  evidence.  State  v.  Reynolds,  87  N.  C,  544; 
Cathey  v.  Shoemaker,  119  N.  C,  424. 

An  omission  of  the  judge  to  charge  the  jury  upon  a  particular  point 
is  not  error  unless  asked  to  do  so  and  this  is  not  changed  by  The 
Code,  412  (3).  Terry  v.  Railroad,  91  N.  C,  236;  Brown  v.  Calloway, 
90  N.  C.f  118;  Fry  v.  Currie,  91  N.  C,  436;  Branton  v.  O'Briant,  93  N. 
C,  99;  King,  v.  Blackwell,  96  N.  C,  322;  State  v.  Bailey,  100  N.  C, 
528;  Bethea  v.  Railroad,  106  N.  C,  279;  Howard  v.  Turner,  125 
N.  C,  107. 

It  is  not  error  in  the  judge  to  omit  to  charge  the  jury  upon  matters 
of  law  which  can  only  arise  upon  the  verdict,  and  have  no  bearing 
on  the  questions  to  be  considered  by  the  jury.  Dupree  v.  Insurance 
Co.,  92  N.  C,  417. 

It  is  not  error  for  a  judge  not  to  charge  the  jury  upon  a  point 
which  counsel  did  not  make  at  the  trial.  Thornburg  v.  Mastin,  93 
N.  C,  258. 

It  is  too  late,  after  verdict,  to  except  because  the  judge  did  not  give 
the  jury  instructions  to  which  the  party  was  entitled  had  he  re- 
quested them  in  apt  time,  or  because  the  judge  did  not  correctly  re- 
capitulate the  testimony.  State  v.  Deb  nam,  98  N.  C,  712;  State  v. 
Nicholson,  85  N.  C,  549;  McKinnon  v.  Morrison,  104  N.  C,  364. 

The  court  is  not  bound  to  charge  upon  an  aspect  of  the  case  not 
presented  in  the  evidence.  State  v.  McKinney,  111  N.  C,  683;  State 
v.  Hambright,  111  N.  C,  707. 

See  Sec.  412  (3),  ante,  and  cases  cited. 

Charge  as  to  quantum  of  proof  in  equitable  actions* — A  court  will 
only  correct  a  mistake  in  a  written  instrument  upon  strong,  clear  and 
convincing  proof,  and  it  Is  error  to  leave  such  issue  to  the  jury  to  be 
found  upon  the  preponderance  of  evidence.  The  jury  should  not 
find  issues  of  fact  in  equitable  actions  on  less  evidence  than  a  chan- 
cellor would  require.  Ely  v.  Early,  94  N.  C,  1;  Bergeron  v.  Ins.  Co., 
Ill  N.  C,  45. 

Under  the  present  practice,  where  a  party  claims  under  a  lost  deed, 
it  is  not  error  for  the  trial  judge  to  charge  the  jury  that  the  lost  deed 
could  only  be  established  by  clear  and  satisfactory  proof.  Loftin  v. 
Loftin,  96  N.  C,  94;  Kornegay  v.  Everett,  99  N.  C,  30;  McMillan  v. 
Baxley,  112  N.  C,  578. 

While  a  chancellor  would  require  very  strong  evidence  to  rebut  the 
fact  of  marriage  where  the  parties  have  lived  together  as  man  and 
wife,  and  have  generally  been  so  reputed  to  be,  after  the  death  of  one 
of  them,  it  is  error  for  the  judge  to  charge  the  jury  that  they  must  be 
governed  by  this  rule.  Ferrall  v.  Broadway,  95  N.  C,  551;  Bonner  v. 
Hodges,  111  N.  C,  66. 

The  rules  as  to  the  quantum  and  quality  of  proof  required  in  cer- 
tain classes  of  cases  laid  down  in  Harding  v.  Long,  103  N.  C,  1: 
Brown  v.  Mitchell,  102  N.  C,  347,  and  Ely  v.  Early,  94  N.  C,  1, 
will  be  adhered  to  without  modification.  Berry  v.  Hall,  105  N.  C, 
154. 

What  effect  is  to  be  given  to  testimony  competent  in  law  to  estab- 
lish a  fact  must  be  left  to  the  jury,  but  opinions  of  chancellors,  when 
performing  the  functions  of  a  jury,  as  well  as  a  judge,  upon  particu- 
lar states  of  fact,  must  not  be  mistaken  for  rules  of  evidence  and 
applied  where  the  facts  in  evidence  before  a  jury  are  analogous. 
This  cannot  be  done  without  invading  the  province  of  the  jury.  Ibid; 
Cobb  v.  Edwards,  117  N.  C,  244. 

586 


CHARGE  AS   TO   QUANTUM   OF   PROOF.  §413 

If  there  be  evidence  tending  to  establish  any  fact  that,  If  proven 
or  admitted,  would  raise  the  presumption  that  the  transaction  was 
fraudulent,  as  alleged,  the  trial  judge  may,  of  his  own  motion,  and 
must,  if  requested  in  apt  time,  or  if  it  be  essential  to  a  proper  un- 
derstanding of  the  application  of  the  law  to  the  testimony,  instruct 
the  jury  as  to  its  weight;  but  he  is  not  at  liberty  to  say  to  the  jury 
that  any  fact,  proved  or  admitted,  that  does  not,  in  law,  raise  a  pre- 
sumption of  the  truth  of  the  allegation  of  fraud,  is  a  strong  circum- 
stance tending  to  establish  it.    Ibid. 

Interest. — A  judge  has  no  right  in  an  action  for  damages  to  leave  it 
to  the  jury  to  give  the  plaintiff  interest  or  not,  as  they  may  think 
proper.  He  should  have  instructed  them  that  if  they  found  that  the 
defendant  owed  the  principal  money  demanded,  the  plaintiff  was  en- 
titled to  interest  from  the  time  it  was  due.  Barlow  v.  Norfleet,  72 
N.  C  535;  Jolly  v.  Bryan,  86  N.  C,  457;  Brem  v.  Covington,  104  N.  C, 
589. 

See  Sees.  530  and  531,  post,  and  cases  cited. 

Threat  not  to  discharge  Jury. — Where  the  judge  says  to  the  jury, 
"It  is  a  plain  case,  and  if  you  do  not  agree  I  will  detain  you  till  Sat- 
urday night,"  it  is  a  clear  violation  of  this  section.  Nash  v.  Morton, 
48  N.  C,  3. 

It  is  not  error  to  tell  the  jury  that  if  they  do  not  agree  they  will  be 
kept  together  till  the  end  of  the  term.  Hannon  v.  Grizzard,  89  N. 
C,  115;  Osborne  v.  Wilkes,  108  N.  C,  651;  Bank  v.  Gilmer,  115  N.  0., 
684. 

Removal  of  jury. — The  presiding  judge  may,  when  he  thinks  the 
interests  of  justice  require,  direct  that  the  jury  be  removed  from 
the  court-room  while  a  proposition  to  introduce  evidence  involving 
a  statement  of  the  matters  proposed  to  be  proved  is  being  debated. 
Ordinarily,  this  is  a  matter  of  discretion,  but  its  exercise,  under  some 
circumstances,  may  be  subject  to  review  upon  appeal.  State  v. 
Moore,  104  N.  C,  743. 

Insanity. — Insanity,  as  affecting  the  running  of  the  statute  of  lim- 
itations, is  a  question  for  the  jury;  and  where  the  testimony  as  to 
the  fact,  while  not  directly  disputed,  was  capable  of  more  than  one 
construction,  it  was  not  proper  to  withdraw  it  from  the  Jury.  As- 
bury  v.  Fair,  111  N.  C,  251. 

Charge  not  explicit. — A  proposition  of  law  given  in  a  charge  to  the 
jury,  which  is  in  terms  too  comprehensive  or  without  its  necessary 
limitations,  cannot  be  assigned  for  error  if  it  be  appropriate  to  the. 
case,  and  not  calculated  to  mislead.  McLeod  -v.  Bullard,  86  N. 
C,  210. 

Where  a  judge  deals  in  generalities,  merely  reading  "head-notes" 
of  reported  cases,  without  making  any  application  of  them  to  the 
facts  of  the  case,  it  is  not  a  compliance  with  the  statute.  State  v. 
Jones,  87  N.  C,  547;  State  v.  Groves,  121  N.  C,  563. 

In  an  action  against  physician  for  malpractice,  the  court  charged 
the  jury  that  "ordinary  skill"  was  the  skill  which  a  surgeon  would, 
under  the  circumstances  of  the  case,  reasonably  use  in  treating  the 
case,  and  left  the  facts  to  the  jury:  Held,  that  the  failure  to  give 
more  explicit  instructions,  in  the  absence  of  a  prayer  to  that  effect, 
was  not  such  error  as  would  warrant  a  new  trial.  Boon  v.  Murphy, 
108  N.  C,  187;  State  v.  Jackson,  108  N.  C,  851;  Patterson  v.  dills, 
121  N.  C,  258,  and  cases  cited. 

tire  Sees.  409  and  412  (3),  ante,  and  Judge's  Charge,  2  Bat.  Dig., 
1000-1017. 
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Sec.  414.   Judge  to  put  his  instructions  in  writing,    C.  C.  P.< 
8.  238.     18S&.  c.  137. 

Every  judge,  at  the  request  of  any  party  to  an  action  on 
trial,  made  at  or  before  the  close  of  the  evidence,  before  in- 
structing the  jury  on  the  law,  shall  put  his  instructions  in 
writing  and  read  them  to  the  jury  ;  he  shall  then  sign  and 
file  them  with  the  clerk  as  a  part  of  the  record  of  the  action. 

Ch.  137,  Acts  1885:  Whenever  a  judge  shall  put  his  in- 
structions to  the  jury  in  writing,  either  of  his  own  will  or  at 
the  request  of  any  party  to  an  action  on  the  trial,  he  shall, 
at  the  request  of  either  party  to  the  action,  allow  the  jury  to 
take  his  instructions  with  them  on  their  retirement,  and  the 
jury  shall  return  said  instructions  with  their  verdict  to  the 
court. 

If  asked  in  apt  time. — At  the  request  of  a  party  to  the  action,  in 
apt  time,  it  is  the  duty  of  the  judge  to  put  his  instructions  in  writ- 
ing and  read  them  to  the  jury.  But,  where  the  oral  instructions  to 
the  jury  do  not  differ  from  those  set  out  in  the  written  charge,  excep- 
tion to  the  oral  charge  is  not  ground  for  a  new  trial.  Currie  v. 
Clark,  90  N.  C.,  355 ;  State  v.  Crowell,  116  N.  C,  1051. 

When  requested  to  do  so  in  apt  time,  the  judge  must  put  in  writing 
so  much  of  his  charge  as  embodies  principles  of  law,  but  he  cannot 
be  forced  to  put  the  recapitulation  of  the  evidence  in  writing.  Du- 
pree  v.  Insurance  Co.,  92  N.  C,  417;  Bank  v.  Sumner,  119  N.  C,  591, 
but  this  does  not  require  that  the  recapitulation  of  evidence  be  put 
in  writing.     Jenkins  v.  R.  R.,  110  N.  C,  438. 

When  it  appears  from  inspection  of  the  record  that  the  court  below 
refused  to  put  its  charge  in  writing,  at  the  request  of  one  of  the  par- 
ties made  in  apt  time,  a  new  trial  will  be  granted  by  the  supreme 
court.     Drake  v.  Connelly,  107  N.  C,  463. 

The  court  must  put  its  charge,  as  to  the  law,  in  writing,  however 
inconvenient,  if  the  request  is  made  in  apt  time.  Lowe  v.  Elliott, 
107  N.  C,  718;  Jenkins  v.  Railroad,  110  N.  C,  438;  State  v.  Young, 
111  N.  C,  715;  State  v.  Adams,  115  N.  C,  775. 

Jury  may  retain  the  written  charge. — Under  Ch.  137,  Acts  of  1885, 
supra,  it  is  not  error,  upon  request  of  either  party,  to  permit  the  jury 
to  retain  the  written  charge.     Little  v.  Railroad  Co.,  119  N.  C,  772. 

Sec.  413.     Counsel  to  put  their  prayers  for  instruction  in 
writing.     C.  C.  P.,  s.  239. 

Counsel  praying  of  the  judge  instructions  to  the  jury,  shall 
put  their  requests  in  writing  entitled  of  the  cause  and  sign 
them  ;  otherwise  the  judge  may  disregard  them  ;  they  shall 
be  filed  with  the  clerk  as  a  part  of  the  record. 

Request  to  charge  must  be  in  writing,  and  at  or  before  close  of  evi- 
dence.— Prayers  for  instructions  should  be  asked  at  the  close  of  the 
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evidence.  They  can  only  be  asked  afterwards  by  leave  of  the  court. 
Powell  v.  Railroad,  68  N.  C,  395;  Taylor  v.  Plummer,  105  N.  C,  56; 
Marsh  v.  Richardson,  106  N.  C,  648;  Grubbs  v.  Insurance  Co.,  108 
N.  C,  472;  Davis  v.  Council,  92  N.  C,  725;  State  v.  Rowe,  98  N.  C, 
629;  Posey  v.  Patton,  109  N.  C,  455;  Blackburn  v.  Fair,  109  N.  C, 
465;  Merrell  v.  Whitmore,  110  N.  C,  367;  Ward  v.  R.  R.,  112  N.  C, 
168;  Luttrell  v.  Martin,  112  N.  C,  594;  Marshall  v.  Stine,  112  N.  C, 
697:  Shober  v.  Wheeler,  113  N.  C,  370;  State  v.  Hairston,  121 
N.  C,  580. 

Prayers  for  instruction  must  be  in  writing.  Lowe  v.  Elliott,  107 
N.  C,  718;  Pleasants  v.  Railroad,  95  N.  C,  195. 

A  party  only  has  the  right  to  ask  for  special  instructions  before 
the  case  is  given  to -the  jury,  but  if  after  the  jury  have  retired,  the 
court  should  recall  them  and  instruct  them  further,  the  defendant 
can  except  if  the  charge  is  incorrect    State  v.  Barbee,  92  N.  C,  820. 

It  is  too  late  to  ask  an  instruction  that  there  was  no  evidence  to 
sustain  a  verdict  on  a  certain  issue  after  the  verdict  has  been  ren- 
dered.    Owens  v.  Phelps,  95  N.  C,  286. 

If  a  party  desires  the  entire  testimony,  or  any  specific  part  thereof, 
recapitulated  to  the  jury,  he  should  make  the  request  in  apt  time 
and  before  verdict.  Boon  v.  Murphy,  108  N.  C,  187;  State  v.  Ussery, 
118  N.  C,  1177. 

Oral    prayers   for   instructions. — The  judge   may   disregard   oral , 
prayers  for  special  instructions.     State  v.  Horton,  100  N.  C,  443. 

Instructions  need  not  be  in  the  very  words  asked. — If  a  prayer  for 
instruction  is  given  substantially  in  the  charge,  though  not  In  the 
very  words  asked,  it  is  sufficient.  Burton  v.  March,  51  N.  C,  409; 
State  v.  Brantley,  63  N.  C,  518;  State  v.  Scott,  64  N.  C,  586;  Brink 
v.  Black,  77  N.  C,  59;  State  v.  Boon,  82  N.  C,  637;  State  v.  Hinson, 
83  N.  C,  640;  Patterson  v.  Mclver,  90  N.  C,  493;  State  v.  McNeill, 
92  N.  C,  812;  State  v.  Anderson,  93  N.  C,  732:  McDonald  v  Carson, 
94  N.  C,  497;  Clements  v.  Rogers,  95  N.  C,  248;  State  v.  Jones,  97  N. 
C,  469;  State  v.  Brewer,  98  N.  C,  607;  Newby  v.  Harrell,  99  N.  C, 
149;  Carlton  v.  Railroad,  104  N.  C,  365;  Bethea  V.  Railroad,  106  N. 
C,  279;  Everett  v.  Williamson,  107  N.  C,  204;  Thompson  v.  Tele- 
graph Co.,  107  N.  C,  449;  State  v.  Brabham,  108  N.  C,  793;  Cornelius 
v.  Brawley,  109  N.  C,  542;  Black  v.  Black,  110  N.  C,  398;  Whitford 
v.  Newbern,  111  N.  C,  273;  McMillan  v.  Baxley,  112  N.  C,  578;  Alex- 
ander v.  R.  R.,  112  N.  C,  721;  Downs  v.  High  Point,  115  N.  C,  182; 
Leavering  v.  Smith,  115  N.  C,  386;  State  v.  Mills,  116  N.  C,  992;  Ed- 
wards v.  Phifer,  121  N.  C,  388:  Norton  v.  R.  R.,  122  N.  C,  934;  State 
v.  Booker,  123  N.  C,  713:  Mitchell  v.  Corpening,  124  N.  C,  472;  Cox 
v.  R.  R.,  126  N.  C. 

A  judge  need  not  give  the  instructions  in  the  very  words  asked, 
even  when  correct  in  law.  But  he  shall  declare  the  law  as  appli- 
cable to  the  facts  in  proof,  and  to  any  reasonable  inference  from 
them.     Rencher  v.  Wynne,  86  N.  C,  268. 

A  judge,  in  granting  a  prayer  for  certain  instructions,  may  add 
thereto  any  explanation  as  to  the  law  bearing  upon  the  facts  em- 
braced in  the  instructions.     Overcash  v.  Kitchie,  89  N.  C,  3S4. 

If  the  judge,  while  not  giving  a  special  instruction  in  the  very 
words,  puts  the  defence  raised  therein  distinctly  to  the  jury,  there 
Is  no  cause  for  complaint.     Conwell  v.  Mann,  100  N.  C.f  234. 

Instructions  properly  refused. — It  is  not  error  in  a  judge  to  refuse 
to  charge  abstract  principles  of  law  which  have  no  application  to  the 
case.  State  v.  Speaks,  94  N.  C,  865;  State  v.  Hunter,  94  N.  C,  829; 
Staton  v.  Mullis,  92  N.  C,  623;  States  Jones,  97  N.  C,  469;  Carpenter 
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v.  Tucker,  98  N.  C,  316:  State  v.  Smith,  100  N.  C,  550;  Leach  T. 
Linde,  108  N.  C,  547. 

It  is  not  error  for  the  judge  to  refuse  to  charge  upon  a  hypotheti- 
cal case  which  does  not  appear  in  the  evidence.  State  v.  Anderson, 
93  N.  C,  732;  Leak  v.  Covington,  99  N.  C,  559;  State  v.  Lambert,  93 
N.  C.,  618;  Morrison  v.  R.  R.,  123  N.  C,  414. 

It  is  not  error  for  the  court  to  refuse  a  prayer  for  instructions,  not 
warranted  by  any  view  of  the  evidence.  State  v.  Starnes,  94  N.  C, 
973:  State  v.  Gooch,  94  N.  C,  987;  Hassardshort  v.  Hardison,  117 
N.  C,  60;  Ferree  v.  Cook,  119  N.  C,  162. 

It  is  not  error  for  the  court  to  refuse  to  charge  the  jury  upon  a 
point  not  raised  by  the  pleadings,  and  upon  which  there  is  no  contro- 
versy.    Lewis  v.  Railroad,  95  N.  C„  179. 

A  prayer  for  instructions  which  assumes  a  fact  which  is  in  contro- 
versy is  properly  refused.  Weisenfleld  v.  McLean,  96  N.  C,  248; 
Rittenhouse  v.  R.  R.,  120  N.  C,  545. 

It  is  not  error  for  the  trial  judge  to  refuse  to  charge  that  certain 
acts  or  omissions  of  the  plaintiff  amount  to  contributory  negligence, 
when  the  evidence  in  regard  to  them  is  conflicting.  Scott  v.  Rail- 
road, 96  N.  C,  428;  McMillan  v.  Baxley,  112  N.  C,  578;  Mitchell  v. 
Bridgers,  113  N.  C,  63;  Kelly  v.  Fleming,  113  N.  C,  134. 

It  is  not  error  for  the  trial  judge  to  refuse  to  tell  the  jury  that  the 
witness  had  testified  to  certain  facts,  when  his  notes  do  not  show 
any  such  testimony,  and  he  has  no  recollection  of  it.  It  is  entirely 
proper  for  him  to  leave  the  matter  to  the  jury  to  remember  what 
the  evidence  was.     Spence  v.  Baxter,  95  N.  C,  170. 

Where  the  evidence  presents  the  case  to  the  jury  In  two  aspects, 
it  is  not  error  in  the  trial  judge  to  refuse  a  prayer  for  instructions, 
which  would  present  the  case  to  the  jury  only  in  one  aspect.  Porter 
v.  Railroad,  97  N.  C,  46. 

It  is  not  the  duty  of  the  judge  to  charge  the  jury  upon  a  single  se- 
lected fact,  nor  is  he  bound  to  charge  in  the  language  asked  for  in  a 
special  instruction.     Michael  v.  Foil,  100  N.  C,  178. 

A  prayer  for  instructions  to  the  jury  from  the  defendant  that  upon 
the  whole  evidence  the  plaintiff  is  not  entitled  to  recover,  is  not  prop- 
er under  the  present  system  of  practice.  Now  the  jury  do  not  find 
for  the  one  party  or  the  other,  as  formerly,  but  respond  to  certain  is- 
sues, and  upon  their  findings  on  these  issues,  the  rights  of  the  parties 
depend.  McDonald  v.  Carson,  94  N.  C,  497;  Bottoms  v.  R.  R.,  109  N. 
C,  72;  Witsell  v.  R.  R.,  120  N.  C,  557. 

An  instruction  assuming  admissions  by  the  evidence,  which  are 
not  warranted  by  it,  is  properly  refused:  Jordan  v.  Farthing,  117 
N.  C.,  181. 

It  is  not  error  to  refuse  instructions  which  assume  that  the  jury 
'•must"  and  not  "may"  find  the  facts  according  to  the  contentions  of 
the  party  asking  the  instructions,  where  to  do  so  would  be  to  with- 
draw from  the  jury  questions  upon  which  it  was  their  right  and  their 
duty  to  pass.     Thompson  v.  Winston,  118  N.  C,  662. 

Where  the  evidence  on  trial  is  essentially  conflicting  it  Is  not 
error  to  refuse  to  charge  that,  if  the  jury  believe  the  evidence,  they 
should  find  for  the  party  making  the  request.  Kinney  v.  Railroad, 
122  N.  C,  961. 

Where  the  evidence  was  conflicting,  a  prayer  for  instruction,  "If 
the  inry  believe  the  evidence,  the  answer  to  the  first  issue  should 
be  "No"  was  properly  refused.  Rickert  v:  Railway  Co.,  123  N.  C, 
255. 

Where  the  evidence  is  conflicting  special  instructions  asked  for 
by  the  defendant  "That  if  the  jury  believe  the  evidence  the  answer 
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to  tho  fiist  issue  (as  to  negligence)  should  be  'No,'  and  the  answer  to 
the  second  issue  (as  to  contributory  negligence)  should  be,  'Yes,'  " 
were  properly  declined  by  the  court.  Parks  v.  Railway  Co.,  124  X. 
C,  136. 

A  prayer  for  instruction  that  if  the  jury  were  uncertain  as  to  how 
the  injuries  were  received,  they  should  find  they  were  not  caused  by 
defendant's  negligence,  was  properly  refused.  Asbury  v.  R.  R.f  125 
N.  C,  568. 

Instructions  asked  correct  in  part. — Where  an  instruction  prayed 
for  is  correct  in  part  but  incorrect  as  an  entirety,  the  trial  judge  is 
not  called  upon  to  dissect  it  and  give  so  much  of  it  as  is  good.  State 
v.  Neal,  120  N.  C,  613;  Hampton  v.  R.  R.,  Id.,  534. 

Stated  to  be  given  "in  substance." — Where  the  case  on  appeal 
states  that  appellant's  requests  for  instructions  to  the  jury  were 
given  "in  substance"  and  such  requests  are  in  conflict  with  the  gen- 
eral tenor  of  the  charge,  a  new  trial  will  be  granted,  it  being  impos- 
sible to  determine  which  or  what  part  of  the  requested  instructions 
were  given.     Wilson  v.  Street  Railway  Co.,  120  N.  C,  531. 

Burden  on  appellant. — Where  error  complained  of  is  the  refusal  of 
a  prayer  for  instruction  that  there  was  no  evidence  to  go  to  the  jury 
against  the  defendant,  it  is  the  duty  of  the  appellant  to  justify  his 
prayer  by  showing  that  there  was  no  such  evidence,  either  by  stat- 
ing it  as  a  fact  in  his  case  on  appeal  or  by  setting  out  the  evidence 
therein  and  showing  thereupon  that  there  was  really  no  evidence 
on  the  material  point.  James  v.  R.  R.,  121  N.  C,  530;  State  v.  Wil- 
Bon,  Id.,  650,  and  cases  cited. 

Instructions  improperly  refused. — When  a  party  prays  for  instruc- 
tion to  which  he  is  entitled,  it  is  error  to  refuse  it.  The  court,  how- 
ever, is  not  required  to  adopt  the  words  of  the  instruction  asked,  but 
it  is  error  to  change  its  sense,  or  to  so  qualify  it  as  to  weaken  its 
force.     Brink  v.  Black,  77  N.  C,  59. 

Where  a  defendant  asks  a  special  instruction  to  the  jury  upon  an 
aspect  of  a  case  which  is  presented  by  the  evidence,  which  the  court 
does  not  give,  it  is  error,  and  entitles  the  defendant  to  a  new  trial. 
State  v.  Gaskins,  93  N.  C,  547. 

Where  in  an  action  against  a  telegraph  company  for  damages  for 
failure  to  send  a  message  in  time,  the  court  failed  to  instruct  the 
jury,  in  response  to  a  prayer  of  defendant,  whether  or  not  they  would 
be  at  liberty  to  give  the  plaintiff  damages  for  mental  suffering,  un- 
accompanied by  any  other  injury,  or  whether,  if  damages  could  not 
be  assessed  for  that  cause,  the  testimony  tended  to  show  any  con- 
comitant wrong  to  the  person:  Held,  to  be  error.  Thompson  v. 
Telegraph  Co.,  106  N.  C,  549. 

It  must  appear  that  a  proper  prayer  was  granted. — When  a  party 
asks  a  prayer  for  Instruction,  to  which  he  is  entitled,  it  must  appear 
that  it  was  given  either  as  asked  or  was  substantially  given  in  the 
charge,  if  the  appellant  excepted  to  the  refusal.  McFarland  v.  Im- 
provement Co.,  107  N.  C,  368. 

Evidence  on  which  prayer  asked  must  be  set  out. — Unless  the 
statement  of  the  case  on  appeal  contains  the  evidence  upon  which 
special  Instructions  were  asked,  the  refusal  by  the  trial  judge  to  give 
them  cannot  be  considered  by  the  supreme  court.  Felmet  v.  Express 
Co.,  123  N.  C,  499. 

Error  in  refusing  prayer  cured  by  verdict. — Where  in  the  trial  of 
an  action  against  a  telegraph  company  for  damages  for  negligent 
failure  to  deliver  a  telegram,  the  jury  answered  the  issue  as  to  the 
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negligence  of  the  company  In  the  affirmative:  H"ld,  that  the  verdict 
cured  any  error  in  the  refusal  of  the  court  to  give  proper  instruc- 
tions prayed  by  the  plaintiffs  touching  the  negligence  of  the  defend- 
ant.    Andrews  v.  Telegraph  Co.,  119  N.  C,  403. 

On  refusal  of  prayer,  evidence  construed  most  favorably  to  cor- 
rectness of  ruling. — When  the  court  is  asked  to  direct  a  verdict,  the 
evidence  must  he  construed  most  favorably  towards  the  other  party. 
Hodges  v.  Railway,  122  N.  C,  992. 

A  party  cannot  except,  when. — A  party  cannot  except  to  an  instruc- 
tion asked  by  himself.  Buie  v.  Buie,  24  N.  C,  87;  Moore  v.  Parker, 
91  N.  C,  275;  Thompson  v.  Telegraph  Co.,  107  N.  C.,  449;  Greenleaf 
v.  Railroad,  91  N.  C,  33. 

Effect  of  certain  prayers. — When  the  judge  is  requested  to  charge 
that  there  is  no  evidence  of  a  fact  in  issue,  the  evidence  most  favor- 
able to  the  opposite  party  must  be  considered  alone,  and  if  there  is 
any  evidence  at  all  to  establish  such  fact  the  charge  must  be  re- 
fused.    State  v.  Home,  92  N.  C,  805. 

Where  a  party  asks  the  court  to  charge  the  jury  that,  if  the  other 
party  has  not  satisfied  them  by  a  preponderance  of  evidence,  they 
should*  find  a  certain  way:  it  is  an  admission  that  there  is  some  evi- 
dence to  go  to  the  jury  to  prove  the  fact.  Owens  v.  Phelps,  95  N.  C.f 
286. 

Fuller  or  more  specific  instructions  must  be  asked  for,  If  desired. 
On  the  trial  of  an  action,  if  either  party  desires  fuller  or  more  spe- 
cific instructions  than  the  court  has  given,  it  is  his  duty  to  ask  for 
them.  Morgan  v.  Smith,  77  N.  C,  37;  King  v.  Blackwell,  96  N.  C, 
322;  Nelson  v.  Ins.  Co.,  120  N.  C,  306. 

The  trial  judge  is  not  required,  in  the  absence  of  a  prayer  for  spe- 
cial instructions,  to  present  the  evidence  In  his  charge  in  every  pos- 
sible aspect.  If  the  parties  desire  more  specific  instructions,  they 
must  ask  for  them  at  the  proper  time.  Morgan  v.  Lewis,  95  N.  C, 
296;  Boon  v.  Murphy,  108  N.  C,  187;  Willey  v.  Railroad,  96  N.  C,  408, 
and  cases  there  cited.     Patterson  v.  Mills,  121  N.  C,  25S. 

Refusal  of  prayer  deemed  excepted  to. — The  refusal  or  failure  of 
the  judge  to  give  an  instruction  specially  prayed  in  icriting,  and  in 
apt  time,  is  "deemed  excepted  to."  But  exception  is  waived  unless 
set  out  in  "case  on  appeal."  McKinnon  v.  Morrison,  104  N.  C,  354; 
Taylor  v.  Plummer,  105  N.  C,  56;  Davis  v.  Duval,  112  N.  C,  833; 
Marshal  v.  Stine,  Id,,  697;  State  v.  Blankenship,  117  N.  C,  808. 

Exceptions  for  refusal  to  charge. — An  exception  for  failure  to  give 
an  instruction  requested  should  point  out  the  error  complained  of, 
and  if  it  involves  any  question  as  to  evidence  offered,  that  evidence 
should  be  set  out.    Coltrane  v.  Lamb,  109  N.  C,  210. 

Where  a  prayer  for  an  instruction  does  not  appear  in  the  record,  an 
exception  to  the  refusal  of  the  judge  to  give  it  will  not  be  considered 
on  appeal.  McMillan  v.  Baxley,  112  N.  C,  578;  State  v.  Hart,  116  N. 
C,  976. 

See  Sees.  409,  412  (3)  and  413,  ante. 
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CHAPTER  FOUR. 
TRIAL  BY  THE  COURT. 

Section.  '  Section. 

416.  Trial  by  jnry;  how  waived.       '  418.  Exceptions;   how  and   when 

417.  On  trial  by  the  court;  judg-  taken. 

ment,  how  given.  419.  Proceedings  upon  judgment  on 

issue  of  law. 

Sec.  4  J  6.     Trial  by  jury  ;  how  waived.    C.  C.  JF\,  *.  240. 

Trial  by  jury  may  he  waived  by  the  several  parties  to  an 
issue  of  fact  in  actions  on  contract,  and  with  the  assent  of 
the  court  in  other  actions  in  the  manner  following : 

(1)  By  failing  to  appear  at  the  trial ; 

(2)  By  written  consent,  in  person  or  by  attorney,  filed 
with  the  clerk ; 

(3)  By  oral  consent,  entered  in  the  minutes. 

Trial  by  jury,  how  waived. — There  are  three  modes  of  waiving  a 
jury  trial:  1,  by  default;  2,  by  written  consent;  and  3,  by  oral  con- 
sent entered  on  the  minutes  of  the  court. 

When  the  record  shows  that  a  reference  has  been  made,  it  im- 
ports that  every  condition  has  been  complied  with,  necessary  to 
make  it  effectual,  and  confers  upon  the  court  all  the  rights  and 
duties  conferred  upon  a  jury.  In  the  exercise  of  this  power  the  court 
below  may  revise  and  correct  its  own  findings,  and  to  that  end  may 
Invoke  the  aid  of  a  jury  in  matters  of  doubt  and  conflicting  evidence, 
and  it  may  direct  a  jury  to  find  either  a  general  or  special  verdict, 
upon  all  or  any  of  the  issues,  or  upon  any  particular  questions  of 
fact,  all  of  which  findings  shall  be  written  and  entered  on  the  record. 
Armfield  v.  Brown,  70  N.  C,  27. 

In  injunction  proceedings,  if  the  allegations  of  the  complaint  are 
not  denied  by  the  answer,  it  is  not  error  for  the  judge  to  refuse  to 
place  the  cause  on  the  docket  for  a  jury  trial.  Hettrlck  v.  Page,  82 
N.  C,  65;  Jones  v.  Boyd,  80  N.  C,  258. 

Demurrer  to  the  evidence  withdraws  a  cause  from  the  jury.  Nel- 
son v.  Whitfield,  82  N.  C,  46;  Bond  v.  Wool,  107  N.  C,  139;  Hopkins 
v.  Bowers,  111  N.  C,  175. 

A  trial  by  jury  is  waived  by  a  reference  by  consent.  Grant  v. 
Reese,  82  N.  C,  72. 

A  reference  to  hear  and  determine  all  the  matters  in  controversy, 
is  a  waiver  of  a  trial  by  jury.    University  v.  Lassiter,  83  N.  C,  38. 

After  the  transfer  of  the  cause  to  the  civil  issue  docket,  an  agree- 
ment that  the  judge  may  find  the  facts,  or,  the  facts  being  agreed, 
may  pronounce  judgment,  cures  all  irregularities.  Foreman  v. 
Hough,  98  N.  C,  386. 

See  Sec.  398,  ante,  and  cases  cited. 

Waiver,  by  whom. — The  consent  to  waive  a  jury  trial  may  be  made 
by  counsel  without  special  authority.  Stevenson  v.  Felton,  99  N. 
C,  58 

543 


§416  CLARK'S   CODE   OF   CIVIL   PROCEDURE. 

It  is  competent  for  the  attorney  and  guardian  ad  litem  to  waive 
a  jury  trial  for  infants,  even  where  they  have  not  been  regularly 
served  with  summons.     White  v.  Morris,  107  N.  C,  92. 

Where  parties  agree  to  a  particular  mode  of  trial,  they  are  bound 
by  it.     Runnion  v.  Ramsay,  93  N.  C,  410. 

Where,  by  consent,  the  court  tries  the  issues  of  fact. — When  the 
parties  consent  that  the  court  may  try  issues  of  fact,  it  confers  upon 
the  judge  all  the  rights  and  duties  of  a  jury.  He  may  revise  and 
correct  his  own  findings  and  invoke  the  aid  of  a  jury,  and  may  direct 
a  general  or  special  verdict  upon  all  or  any  issues  or  upon  any  ques- 
tion of  fact,  all  of  which  findings  shall  be  written  and  entered  of 
record.     Armfleld  v.  Brown,  70  N.  C,  27. 

Where  a  jury  is  waived,  and  the  judge  tries  the  facts,  errors  com- 
mitted by  him  in  the  reception  or  rejection  of  evidence  are  review- 
able upon  appeal.  The  admission  of  irrelevant  testimony  is  not 
ground  for  a  new  trial  if  it  is  apparent  that  it  was  harmless.  Puffer 
v.  Baker,  104  N.  C,  148;  Driller  Co.  v.  Worth,  117  N.  C,  515. 

When  a  trial  by  jury  is  waived,  the  court  should  find  the  facts  and 
state  its  conclusion  separately,  in  writing,  and  then  enter  judgment 
in  accordance  therewith.  But,  where  the  court  simply  responded 
formally  to  the  issues,  and  directed  judgment,  to  which  no  exception 
was  taken  and  no  assignment  of  error  was  made,  the  judgment  will 
be  affirmed.     Parks  v.  Davis,  98  N.  C,  481. 

Where  a  trial  by  jury  having  been  waived,  the  court  adopted  the 
findings  of  fact  and  conclusions  of  law  of  a  referee  to  whom  the  case 
had  been  referred  by  consent,  and  also  responded  to  issues  framed 
by  itself,  while  this  was  not  a  formal  compliance  with  the  statute, 
yet,  if  from  the  record  it  can  be  seen  what  facts  were  found  and 
what  conclusions  the  court  made  thereon,  the  judgment  will  be 
affirmed.     Silver  Co.  v.  Smelting  Co.,  99  N.  C,  445. 

If  the  judge  finds  the  facts,  and  there  be  no  objection,  it  must  be 
presumed  it  was  with  consent  of  all  parties.  White  v.  Morris,  107  N. 
C,  92. 

Judge  can  only  pass  upon  issues  of  fact  when  a  jury  trial  is  waived. 
When  an  issue  of  fact  is  raised,  involving  the  merits  of  the  contro- 
versy, and  the  defendant,  in  apt  time,  demands  a  jury  to  try  that 
fact,  it  is  error  in  the  presiding'  judge  to  refuse  such  demand  and 
try  the  issue  himself.  Isler  v.  Murphy,  71  N.  C,  436;  McCanless  v. 
Flinchum,  98  N.  C,  358. 

The  judge  can  only  pass  upon  issues  of  fact  when  a  jury  trial  is 
waived  as  required  by  this  section.  Chastain  v.  Martin,  81  N.  C,  51; 
Leggett  v.  Leggett,  66  N.  C,  420. 

Where  issues  of  fact  are  raised  by  the  pleadings,  it  is  error  for  the 
judge  to  decide  the  action  without  submitting  these  issues  to  a  jury, 
unless  both  sides  consent  that  he  shall  decide  the  whole  case,  both 
on  the  law  and  the  facts.    Wilson  v.  Bynum,  92  N.  C,  717. 

Findings  reviewed,  when. — The  findings  and  conclusions  of  the 
judge,  in  a  case  under  this  section,  will  not  be  reviewed  except  on- 
exceptions  aptly  taken,  or  when  error  is  distinctly  pointed  out. 
Chastain  v.  Coward,  79  N.  C,  543. 

Findings  of  fact  not  reviewable. — The  supreme  court  will  not  re- 
view the  finding  of  the  court  below  on  the  ground  that  it  was 
against  the  weight  of  the  testimony.  Under  this  section,  such  find- 
ing is  conclusive  as  to  issues  of  fact,  subject  only  to  the  exception 
(l)that  there  was  no  evidence  to  support  it;  (2)  that  incompetent 
evidence  was  admitted;   (3)  that  some  material  fact  was  left  out  of 
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consideration.  Fertilizer  Co.  v.  Reams,  105  N.  C,  283:  Branton  v. 
O'Briant,  93  N.  C,  99;  Battle  v.  Mayo,  102  N.  C.,  413;  R.  R.  v.  Tel.  Co., 
113  N.  C,  213:  Fertilizer  Co.  v.  Clute,  112  N.  C,  440. 

The  findings  of  a  fact  by  a  judge,  where  a  jury'  trial  has  been 
waived,  can  no  more  be  reviewed,  when  based  on  correct  principles 
of  law,  than  if  the  facts  had  been  found  by  a  jury.  "Roberts  v.  Life 
Insurance  Company,  118  N.  C,  429. 

New  trial,  if  granted,  must  be  by  a  jury,  unless  again  waived. 
Where  a  trial  by  jury  is  waived,  and  the  facts  and  the  law  are  found 
by  the  judge,  and  his  conclusions  of  law  are  reversed  on  appeal, 
the  court  below  cannot  proceed  to  judgment  on  the  facts  found  in 
the  first  trial,  but  the  case  must  be  submitted  to  a  jury,  unless  other- 
wise agreed  by  the  parties.  Isler  v.  Koonce,  83  N.  C,  55;  Benbow 
v.  Robbins,  72  N.  C,  422. 

Judgment  corrected. — The  findings  of  fact  by  the  trial  judge  by 
consent  being  equivalent  to  a  special  verdict,  the  supreme  court  will 
correct  an  error  in  the  judgment  thereon  by  directing  it  to  be  re- 
formed.    Smith  v.  Building  and  Loan  Association,  119  N.  C,  258. 

Sec*  417.     On  trUU  by  the  court,  judgment,  how  to  be  given. 
C.  €•  B.9  s.  241. 

Upon  the  trial  of  a  question  of  fact  by  the  court,  its  deci- 
sion shall  be  given  in  writing,  and  shall  contain  a  statement 
of  the  facts  found,  and  the  conclusions  of  law,  separately ; 
and,  upon  a  trial  of  an  issue  of  law,  the  decision  shall  be 
made  in  the  same  manner,  stating  the  conclusions  of  law. 
Such  decision  shall  be  filed  with  the  clerk  during  the  court 
at  which  the  trial  takes  place.  Judgment  upon  the  decision 
shall  be  entered  accordingly. 

Findings  of  fact  final. — The  finding  of  the  court  upon  such  ques- 
tions of  fact  is  final.     McAden  v.  Banister,  63  N.  C,  478. 

The  findings  of  the  judge  of  the  superior  court  on  questions  of  fact 
properly  submitted  to  his  decision  in  a  cause  of  purely  legal  cogni- 
zance are  as  inviolable  as  the  verdict  of  a  jury,  and  cannot  be  re- 
versed on  appeal.  Greensboro  v.  Scott,  84  N.  C,  184;  Burke  v. 
Turner,  85  N.  C,  500;  Travers  v.  Deaton,  107  N.  C,  500,  and  cases 
cited. 

Findings  of  fact  by  the  judge  are  reviewable  only  in  equitable 
cases.  Jones  v.  Boyd,  80  N.  C,  258;  Roberts  v.  Lewald,  107  N.  C, 
305,  and  cases  cited. 

Findings  on  mixed  questions  of  fact  and  law. — A  judge  of  the  su- 
perior court,  in  passing  upon  a  mixed  question  of  law  and  fact,  should 
state  the  facts  found,  and  the  conclusions  of  law,  separately.  Fou- 
shee  v.  Pattershall,  67  N.  C,  453. 

The  power  of  the  supreme  court  to  review  such  mixed  questions 
of  law  and  fact,  decided  by  the  judge  below,  is  also  argued  at  con- 
siderable length,  by  Rodman  J.,  in  the  above  case.  See,  also,  Heilig 
v.  Stokes,  63  N.  C.  612,  and  Clegg  v.  Soapstone  Co.,  66  N.  C,  391; 
Taylor  v.  Pope,  106  N.  C,  267,  and  cases  cited. 

Facts  not  fully  found. — If  the  facts  are  not  found  fully  by  the 
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judge,  to  whom  a  case  is  referred  under  this  section,  so  that  his  con- 
clusions of  law  can  be  reviewed  on  appeal,  the  case  will  be  re- 
manded.    Straus  v.  Beardsley,  79  N.  C,  59. 

Findings  in  contempt  proceedings  final. — Where  a  defendant  in  an 
action  failed  to.  perform  the  order  of  the  court,  and,  upon  notice  to 
show  cause  why  he  should  not  be  attached  for  contempt,  answered 
admitting  his  non-compliance,  and  stated  that  he  was  unable  to  per- 
form it,  but  the  trial  judge,  found,  as  a  fact,  that  the  defendant  had 
been  since  the  judgment,  and  then  was,  able  to  perform  the  order, 
and  that  he  was  in  contempt:  Held,  that  it  was  proper  to  commit  him 
to  jail  until  he  should  comply  with  the  judgment.  Shooting  Club  v. 
Thomas.  120  N.  C,  334. 

Called  to  the  attention  of  the  superior  court  judges. — The  require- 
ments of  this  section  are  called  by  the  court  to  the  attention  of  the 
judges  of  the  superior  court.    Jacobs  v.  Burgwyn,  63  N.  C,  196. 

This  section  not  applicable. — This  section  Is  not  applicable  to  a 
motion  in  provisional  remedies.  Millhiser  v.  Balsley,  106  N.  C„  433; 
Whitehead  v.  Hale,  118  N.  C,  601,  and  cases  there  cited. 

Note. — Section  416  applies  to  findings  by  the  court  upon  issues 
of  fact  when  a  jury  is  waived.  This  section  applies  to  findings  of 
questions  of  fact,  other,  however,  than  the  incidental  questions  of 
fact  arising  upon  provisional  remedies. 

Sec.  41 S.  Exceptions  ;  liow  and  wlieti  taken.   C.  C.  P.,  *.  24:2. 

(1)  For  the  purposes  of  an  appeal,  either  party  may  except 
to  a  decision  on  a  matter  of  law  arising  upon  such  trial 
within  ten  days  after  the  judgment,  in  the  same  manner  and 
with  the  same  effect  as  upon  a  trial  by  jury  :  Provided,  that 
where  the  decision  does  not  authorize  a  final  judgment,  but 
directs  further  proceedings  before  a  referee  or  otherwise, 
either  party  may  except  thereto,  and  make  a  case  or  excep- 
tion as  above  provided  in  case  of  an  appeal ; 

(2)  And  either  party  desiring  a  review,  upon  the  evidence 
appearing  on  the  trial  of  the  questions  of  law,  may  at  any 
time  within  ten  days  after  the  judgment,  or  within  such  time 
as  may  be  prescribed  by  the  rules  of  the  court,  make  a  case 
or  exceptions  in  like  manner  as  upon  a  trial  by  jury,  except 
that  the  judge,  in  settling  the  case  must  briefly  specify  the 
facts  found  by  him,  and  his  conclusions  of  law. 

Exceptions  must  be  distinctly  set  out. — Exceptions  taken  must  be 
distinctly  set  out,  together  with  the  facts  upon  which  they  depend. 
Meekins  v.  Tatem,  79  N.  C,  546;  Williamson  v.  Canal  Co.,  78  N.  C, 
156;  Wellons  v.  Jordan,  83  N.  C,  371. 

Too  late  to  except. — After  the  filing  of  a  referee's  report,  it  was 
agreed  that  the  cause  should  be  tried  by  the  court,  without  a  Jury, 
upon  the  evidence  taken  and  returned  by  the  referee,  and  it  was  so 

546 


EXCEPTIONS,  WHEN   AND   HOW  TAKEN.  §418 

tried  and  determined,  the  court  adopting  some  of  the  referee's  find- 
ings: Held,  that  it  was  then  too  late  to  object  that  the  referee  had 
exceeded  the  scope  of  his  authority  under  the  order  of  reference; 
nor  could  the  objections  taken  to  the  reception  and  rejection  of  evi- 
dence before  the  referee  be  insisted  upon,  unless  they  had  been  made 
again  on  the  hearing  before  the  court  Silver  Oo.  v.  Smelting  Co.,  99 
N.  C,  445;  Lowe  v.  Elliott,  107  N.  C.,  718. 

'  The  point  that  there  is  no  evidence  to  support  the  findings  of  fact 
made  or  adopted  by  the  judge  below,  must  be  made  by  exception 
filed  and  called  to  the  attention  of  the  judge  during  the  term,  in 
analogy  to  a  motion  for  a  new  trial.  An  exception  based  on  such 
grounds,  filed  after  the  term,  under  Rule  27,  will  not  be  considered 
in  the  supreme  court;  although  the  exception,  that  there  is  no  evidence, 
etc.,  is  one  which  the  court  will  pass  upon  if  made  in  apt  time.  Battle 
v.  Mayo,  102  N.  C,  413:  Electric  Co.  v.  Electric  Co.,  116  N.  C,  112; 
Cotton  Mills  v.  Cotton  Mills,  115  N.  C,  485. 

Findings  on  issues  of  fact. — The  findings  of  fact  by  the  judge,  when 
he  is  authorized  by  law  or  the  consent  of  parties  to  pass  upon  them, 
is  as  conclusive  as  the  verdict  of  a  jury  upon  issues  submitted,  if 
there  he  evidence:  if  there  be  wo  evidence,  it  is  an  error  in  law,  open 
to  correction  in  either  case,  to  find  them.     Branton  v.  O'Briant,  93  N. 

Where,  in  a  suit  instituted  in  the  late  court  of  equity,  and  trans- 
ferred to  the  superior  court  docket  under  the  provisions  of  the  Code 
of  Civil  Procedure,  the  parties  agreed  that  the  judge  should  find  the 
facts,  and  that  he  should  examine  witnesses  orally,  and  only  the 
substance  of  the  oral  evidence  was  sent  up  with  the  record,  the  right 
to  have  the  findings  of  fact  reviewed  by  the  supreme  court  is  waived. 
Runnion  v.  Ramsay,  93  N.  C,  410;  Gatewood  v.  Burns,  99  N.  C, 
357. 

Findings  on  questions  of  fact. — The  findings  by  the  judge  on  ques- 
tions of  fact  in  a  cause  of  purely  legal  cognizance,  are  final,  and  not 
subject  to  exceptions.  Burke  v.  Turner,  85  N.  C,  500;  Greensboro 
v.  Scott,  84  N.  O.,  184;  McAden  v.  Banister,  63  N.  C,  478;  Avent  v. 
Arrington,  105  N.  C,  377;  Taylor  v.  Pope.  106  N.  C,  267.;  Travers  v. 
Deaton,  107  N.  C,  500;  Parker  v.  McPhail,  112  N.  C,  502. 

Material  fact  not  found.— Where  the  case  is  left  by  consent  to  be 
tried,  both  as  to  the  facts  and  the  law  by  the  judge,  and  he  fails  to 
find  some  material  fact,  it  will  be  remanded,  in  order  that  such  may 
be  found.     Knott  v.  Taylor,  96  N.  C,  553. 

Attention  of  bar  called  to  this  section  by  the  court. — The  attention 
of  the  bar  Is  called  to  this  section  by  the  court.  Jacobs  v.  Burgwyn, 
63  N.  C,  196. 

Officers  not  entitled  to  costs,  when. — Officers  neglecting  these  pro- 
visions of  The  Code  are  not  entitled  to  costs.  Jacobs  v.  Burgwyn, 
63  N.  C,  196:  Foushee  v.  Pattershall  67  N.  C,  453;  Green  v.  Castle- 
berry,  70  N.  C,  20. 

Sec.  419.    Proceedings  upon  judgment  oti  issue  of  law.    C.  C. 
B.9  s.  243. 

On  a  judgment  for  the  plaintiff  upon  an  issue  of  law,  the 

plaintiff  may  proceed  in  the  manner  prescribed  by  the  first 

two  subdivisions  of  section  three  hundred  and  eighty-five, 

upon  failure  of  the  defendant  to  answer,  where  the  summons 
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was  personally  served.  If  judgment  be  for  the  defendant 
upon  an  issue  of  law,  and  if  taking  of  an  account  or  the  proof 
of  any  fact  be  necessary  to  enable  the  court  to  complete  the 
judgment,  a  reference  or  assessment  by  jury  may  be  ordered, 
as  provided  in  section  three  hundred  and  eighty-six. 


CHAPTER  FIVE. 
TRIAL  BY  REFEREES. 

Section.  '   Section. 

420.  All   issues  referable  by  con-      422.  Mode  of  trial ;  effect  of  report; 

sent.  review. 

421.  When  reference  may  be  com-      423.  Referees,   how  chosen;    who 

pulsorily  ordered.  "  may  be  referee;  report. 

Sec.  420.    All  issues  refertible  by  consent.    C.  C.  P.,  *.  244. 

All,  or  any,  of  the  issues  in  the  action,  whether  of  fact  or 
of  law,  or  both,  may  be  referred,  upon  the  written  consent  of 
the  parties,  except  in  actions  to  annul  a  marriage,  or  for 
divorce  and  separation. 

Reference  by  consent. — A  reference  by  consent  is  a  waiver  of  the 
right  to  a  jury  trial.  Klutts  v.  McKenzie,  65  N.  C,  102;  Green  v. 
Castleberry,  70  N.  C,  20;  Armfleld  v.  Brown,  70  ft.  C,  27;  Lippard 
v.  Roseman,  70  N.  C,  34;  Keener  v.  Finger,  70  N.  C.f  35;  Lippard  v. 
Roseman,  72  N.  C,  427:  Perry  v.  Tupper,  77  N.  C,  413;  Atkinson  v. 
Whitehead,  77  N.  C,  418;  Britt  v.  Benton,  79  N.  C,  177;  Overby  v. 
Fayetteville,  81  N.  C,  56;  Grant  v.  Reese,  82  N.  C.,  72. 

A  reference  not  excepted  to  is  a  reference  by  consent,  and  neither 
party  is  entitled  to  a  jury.  Nissen  v.  Mining  Co.,  104  N.  C,  309; 
Grant  v.  Hughes,  96  N.  C,  177;  Harris  v.  Shaffer,  92  N.  C,  30;  Rogers 
v.  Bank,  108  N.  C.  574;  Armfleld  v.  Brown,  70  N.  C,  27;  White  v. 
ITtley,  86  N.  C,  415:  Atkinson  v.  Whitehead,  77  N.  C,  418;  Smith  v. 
Hicks,  108  N.  C  248;  Blalock  v.  Mfg.  Co.,  110  N.  C,  99. 

A  consent  reference  does  not  deprive  the  court  of  jurisdiction  to 
make  orders.  The  action  is  not  referred.  McNeill  v.  Lawton,  97  N. 
C,  16;  Morrlsey  v.  Swinson,  104  N.  C,  555;  Jones  v.  Beaman,  117  N. 
0.,  259;  Stith  v.  Jones,  119  N.  C,  428;  Collins  v.  Young,  118  N.  C,  266; 
Belvin  v.  Paper  Co.,  123  N.  C,  150. 

Where  the  order  of  reference  was  as  follows,  "In  this  cause  the 
order  of  reference  heretofore  made  herein  having  been  mislaid,  it  ia 
agreed  between  the  parties  that  D.  C,  clerk  of  this  court,  proceed 
to  take  and  state  an  account,"  and  "if  not  found,  that  an  order  be 
made  as  of  the  last  term  by  consent  according"  makes  a  reference  ty 
consent.    Vaughan  v.  Lewellyn,  94  N.  C,  472. 
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It  is  proper  that  the  agreement  to  refer  should  specify  in  terms  the 
"issues  of  law  and  fact:"  but  where  the  purpose  is  obvlus,  the  strict 
words  of  the  statute  will  not  be  required.  Morrisey  v.  Swinson,  104 
N.  C,  555. 

Waiver  of  Jury  trial. — Failure  to  object  to  an  order  of  reference  at 
the  time  it  was  made,  is  a  waiver  to  the  right  of  a- trial  by  jury.  Dril- 
ler Co.  v.  Worth,  117  N.  C.,  515. 

Although,  in  case  of  compulsory  reference,  a  party  may,  in  apt 
time,  reserve  his  constitutional  right  to  a  trial  by  jury,  at  every  stage 
of  the  proceeding,  yet  he  may  waive  it  by  failing  to  set  forth  in  his 
exceptions  to  the  referee's  report  a  specific  demand  for  the  trial  of 
the  precise  issue  of  fact  raised  by  the  pleadings  and  passed  upon  by 
the  referee  in  the  finding  excepted  to.  Driller  Co.  v.  Worth,  118  N. 
C,  746;  Wilson  v.  Featherstone,  120  N.  C,  446. 

Where  there  was  a  compulsory  reference  objected  to  by  the  de- 
fendant, and  the  referee  filed  14  findings  of  fact,  some  of  which  re- 
lated to  questions  not  in  issue  under  pleadings  and  defendant  filed 
exceptions  to  findings,  a  demand  at  the  end  of  his  exceptions  for  a 
jury  trial  on  all  the  issues  raised  thereby  was  too  general  to  entitle 
him  to  such  a  trial.     Driller  Co.  v.  Worth,  117  N.  C,  515. 

Reference  by  consent  cannot  be  recalled. — A  reference,  by  consent, 
cannot  be  discontinued  by  the  court  at  its  discretion,  nor  vacated  at 
the  demand  of  one  of  the  parties.  It  may  terminate  by  the  death  of 
the  referee,  or  the  judge  may  remove  him,  for  good  cause  shown,  but 
not  otherwse.  Perry  v.  Tupper,  77  N.  C,  413 ;  Stevenson  v.  Felton, 
99  N.  C,  58;  Patrick  v.  Railroad,  101  N.  C,  602;  Smith  v.  Hicks,  108 
N.  C,  248. 

The  consent  of  a  party  once  given  to  a  reference  cannot  be  re- 
called. Flemming  v.  Roberts,  77  N.  C,  415;  White  v.  Utley,  86  N.  C, 
415;  Morrisey  v.  Swinson,  104  N.  C,  555;  Armfield  v.  Brown,  70  N.  C, 
27;  McDaniel  v.  Scurlock,  115  N.  C,  295.  But  the  court  may  direct 
a  nonsuit  for  failure  to  prosecute.     Stith  v.  Jones,  119  N.  C,  428. 

Where  an  order  of  reference  is  made  at  plaintiff's  request,  or  with- 
out objection  by  him  the  right  to  a  trial  by  jury  is  thereby  waived  and 
cannot  be  recalled  except  by  consent  of  all  parties.  Driller  Co.  v. 
Worth,  117  N.  C,  515:  Collins  v.  Young,  118  N.  C,  265. 

Entry  of  order  sufficient. — An  order  of  reference  by  consent  en- 
tered of  record  is  a  sufficient  compliance  with  the  statute  requiring 
the  same  to  be  in  writing.    White  v.  Utley,  86  N.  C,  415. 

Too  late  to  object,  when. — When  a  case  is  referred  without  the 
written  consent  of  the  parties  as  required  by  this  section,  and  both 
parties  appear  before  the  referee  and  examine  testimony,  and  the  re- 
port is  afterwards  made  and  confirmed  in  the  superior  court,  and  a 
judgment  given  upon  it,  from  which  an  appeal  is  taken  to  the  su- 
preme court,  it  is  too  late  to  object  in  that  court  to  the  order  of 
reference  as  having  been  improperly  made  in  the  superior  court. 
Johnston  v.  Haynes,  68  N.  C,  509. 

Issues  should  be  raised  before  reference. — A  reference  ought  not 
to  be  ordered  before  issues  are  raised  between  the  parties  to  the 
cause.     Syme  v.  Bunting,  86  N.  C,  175. 

Scope  of  the  reference. — On  a  consent  reference  the  question  as  to 
whether  all  the  issues  raised  by  the  pleadings  are  to  be  considered, 
depends  upon  the  agreement  of  the  parties,  and  the  finding  of  the 
judge  below  is  final  and  not  reviewable.  Barrett  v.  Henry,  85  N.  C, 
321. 
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Pleading  after  reference. — Under  an  order  of  reference  by  consent, 
containing  directions  to  the  referee  to  ascertain  what  sums  the  clerk 
and  master  had  received,  when  received,  and  a  further  provision  that 
"his  decision  of  the  law  is  open  to  revision  in  this  and  other  courts 
having  jurisdiction,"  it  is  competent  for  the  defendant  to  set  up  the 
presumption  of  payment  from  lapse  of  time,  notwithstandng  no  an- 
swer was  filed.     Kerlee  v.  Corpening,  97  N.  C,  330. 

Reference  to  state  an  account. — In  an  action  for  account  and 
settlement,  of  a  partnership,  where  the  defendant  admitted  the  part- 
nership, but  alleged  a  full  settlement,  with  specified  exceptions,  the 
settlement  must  be  taken  to  be  denied,  and  it  is  error  to  grant  an 
order  of  reference  to  take  an  account  before  the  trial  of  Issues  raised 
by  the  pleadingB.  Price  v.  Eccles,  73  N.  C,  162;  Clements  v.  Rogers, 
93  N.  C,  248;  Grant  v.  Hughes,  96  N.  C,  191;  Royster  v.  Wright,  118 
N.  C,  255. 

It  is  irregular  to  proceed  with  a  reference  to  state  an  account  while 
there  are  matters  of  defence  left  open  which,  if  sustained,  will  bar 
the  claim  to  have  an  account.  Sloan  v.  McMahon,  85  N.  C,  296;  Rail- 
road v.  Morrison,  82  N.  C,  141;  Com'rs  v.  Magnin,  85  N.  C,  114; 
Smith  v.  Goldsboro,  121  N.  CM  350. 

When  it  is  admitted,  or  proved,  that  there  came  Into  the  hands  of 
the  administrator  assets  of  the  estate,  it  is  proper  to  order  a  reference 
to  state  an  account  of  his  administration,  unless  some  defence  is  in- 
terposed which  bars  the  right  to  such  account  Neal  v.  Becknell, 
85  N.  C,  299. 

Distinction  between  a  reference  to  state  an  account  preparatory 
to  a  trial  and  the  trial  of  a  cause  by  a  referee  under  The  Code, 
pointed  out  Barrett  v.  Henry,  85  N.  C,  321;  Burke  v.  Turner,  85  N. 
C,  500. 

Arbitration  and  award. — If  a  suit  be  referred  by  an  entry  on  the 
docket  in  these  words,  viz.,  "this  case  is  referred  to  A.  B.,  who  shall 
summon  the  parties  before  him  and  hear  the  case,  and  his  award 
shall  be  a  rule  of  court,"  and  the  referee  files  a  paper  which  he  styles 
an  award,  whether  it  is  to  be  treated  as  an  award  under  a  rule,  or  a 
reference  under  this  section,  the  referee's  finding  of  the  facts  is 
equally  conclusive,  as  are  also  his  conclusions  as  to  the  law  arising 
on  the  facts,  except,  probably,  where  he  undertakes  to  make  the  case 
turn  upon  a  question  of  law,  and  clearly  mistakes  it.  Gudger  v. 
Baird,  66  N.  C,  438. 

The  effect  of  a  reference  to  arbitrators  is  very  different  from  that 
of  a  reference  under  The  Code.  Arbitrators  may  choose  an  umpire; 
they  are  not  bound  to  find  the  facts  separately  from  their  conclusions 
of  law;  they  are  not  bound  to  decide  according  to  law;  and  their 
award  may  be  general.  Lusk  v.  Clayton,  70  N.  C,  184;  Keener  v. 
Goodson,  89  N.  C,  278:  Grimes  v.  Brown.  113  N.  C,  154. 

But  if  the  arbitrators  attempt  to  decide  according  to  law  and  err, 
their  finding  is  reviewable.  King  v.  Neuse  Mfg.  Co.,  79  N.  C,  360: 
Miller  v.  Bryan,  86  N.  C,  167:  Robbins  v.  Killebrew,  95  N.  C,  19; 
Smith  v.  Kron,  109  N.  C,  103;  Herndon  v.  Ins.  Co.,  110  N.  C,  279. 

Submission  to  arbitration  and  an  award  constitutes  an  executory 
agreement  and  certainty  to  a  common  intent  is  all  that  is  required  in 
the  award  to  admit  its  specific  enforcement.  Crawford  v.  Orr,  84  N. 
C,  246;  Lassiter  v.  Upchurch,  107  N.  C,  411. 

In  the  absence  of  impeaching  allegations  upon  the  production  of 
an  award  (where  the  cause  is  referred  to  arbitration)  the  successful 
party  is  entitled  to  demand  judgment  thereon.  Moore  v.  Austin,  85 
N.  C,  179;  Jackson  v.  McLean,  96  N.  C,  474. 
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Unless  a  submission  to  arbitration  is  made  under  an  order  of  the 
court,  the  award  cannot  be  made  a  judgment  of  the  court,  except  by 
consent     Love  v.  Fitzgerald,  97  N.  C.f  39. 

Nor  can  such  be  treated  as  a  reference.  Jackson  v.  McLean,  96  N. 
C.,  474. 

A  reference  was  made  to  two  arbitrators,  with  a  provision  in  the 
order  for  the  substitution  of  alternates  in  the  event  the  original  ref- 
erees, or  either  of  them,  could  not  serve.  One  of  them  declined,  and 
the  alternate  for  him,  vainly  trying  to  secure  a  meeting  with  the 
other,  also  refused  to  serve.  This  was  good  cause  for  the  court  to 
vacate  the  order.     Patrick  v.  Railroad,  101  N.  C,  602. 

Where  the  submission  to  arbitration  was  under  seal,  and  conferred 
upon  the  arbitrators  therein  named  authority  to  call  in  a  third  party 
in  case  they  could  not  agree,  the  selection  of  such  third  party  before 
any  disagreement,  and  his  participation  in  the  award,  did  not  vitiate 
it,  and  it  was  not  necessary  that  his  appointment  should  be  under 
seal.     Bryan  v.  Jeffreys,  104  N.  C,  242. 

Where  one  of  the  parties  to  an  arbitration  has  performed  a  part  of 
the  award,  he  is  estopped  from  afterwards  assailing  it  because  it 
transcended  the  scope  of  the  agreement  upon  which  it  was  based. 
Ibid. 

The  fact  that  arbitrators  included  in  their  award  a  sum  not  In  dis- 
pute, but  which  was  the  basis  of  the  disputed  transaction,  and  with- 
out which  the  award  would  have  been  incomplete,  will  not  make  it 
void,  and  especially  so  when  the  agreement  to  refer  submitted  the 
question  "of  the  amounts  and  sums  due  between  the  parties."    Ibid. 

Where  the  defendant  pleads,  in  bar  of  an  action,  that  the  whole 
cause  of  action  alleged  in  the  complaint  has  been  the  subject  of  arbi- 
tration and  the  award  performed,  and  also  alleges  in  his  answer  that 
he  never  had  notice  of  plaintiff's  claim  until  after  the  arbitration, 
the  answer  does  not  admit  that  the  plaintiff's  claim  had  not  been 
submitted  to  the  arbitrators,  and  it  is  competent  for  defendant  to 
prove  that  it  had  been  considered  and  was  embraced  in  the  award. 
Cheatham  v.  Rowland,  105  N.  C„  218. 

If  it  appear  that  arbitrators  arbitrarily  refused  to  hear  any  ma- 
terial evidence,  their  award  should  be  set  aside.     Hurdle  v.  Stallings, 

109  N.  C,  6;  Herndon  v.  Ins.  Co.,  110  N.  C,  279,  and  cases  cited. 
While  arbitrators  are  not  required  to  find  facts  and  state  conclu- 
sions of  law,  and  are  not  bound  to  decide  correctly  the  matters  sub- 
mitted, yet  where  they  voluntarily  extend  to  the  parties  to  the  con- 
troversy an  opportunity  to  have  their  conclusions  of  law  reviewed 
by  the  court,  the  practice  is  analogous  to  that  in  reference  under 
The  Code ;  and  the  party  desiring  to  except  must  point  out  the  errors 
complained  of  in  proper  form  and  apt  time.  Smith  v.  Kron,  109  N. 
C,  103. 

One  who  seeks  to  impeach  an  award  because  one  of  the  arbitrators 
was  interested  in  the  controversy,  which  fact  was  unknown  at  the 
time  of  his  selection,  must  make  his  objection  as  soon  as  he  dis- 
covers the  disqualifying  facts.  Pearson  v.  Barringer,  109  N.  C, 
399. 

Evidence  aliunde  as  to  the  principle  upon  which  the  award  was 
based  is  not  competent:  and  the  award,  if  regular  on  its  face,  and  no 
objection  on  account  of  fraud,  mistake  or  irregularity  made,  should 
be  affirmed.     Wyatt  v.  Railroad,  110  N.  C,  245;  Herndon  v.  Ins.  Co., 

110  N.  C,  279. 

Though  the  parties  to  an  arbitration  agree  that  the  arbitrators 
shall  fix  their  own  compensation,  yet  upon  a  proper  suggestion  that 
it  is  extortionate  or  excessive,  it  becomes  the  duty  of  the  judge  to 
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hear,  and,  if  necessary,  to  pass  upon  the  question  thus  raised.  Kelly 
v.  Railroad,  110  N.  C,  431. 

Where,  a  surety  on  an  arbitration  bond,  guaranteed  in  a  certain 
sura,  that  one  of  the  parties  to  the  arbitration  would,  in  "all  respects, 
fairly  and  fully  abide  by  the  award  to  be  made  by  the  arbitrator;" 
Held,  that  the  bond  was  not  simply  a  guaranty  that  his  principal 
would  not  withdraw  from  the  arbitration,  but  an  obligation  that  the 
award  should  be  in  all  respects  performed,  the  liability  of  the  surety 
being  limited  to  the  sum  named  in  the  bond.  Pass  v.  Critcher,  112 
N.  C.,  405. 

Where  a  referee  was  appointed  to  determine  all  matters  growing 
out  of  a  co-partnership,  and  by  the  same  order  was  required,  as  re- 
ceiver to  sell  the  property,  collect  the  assets  and  pay  out  the  pro- 
ceeds according  to  the  rights  of  the  parties  as  determined  by  himself 
as  referee,  and  to  report  his  action  to  the  next  term  of  the  court,  to 
be*  entered  as  the  judgment  of  the  court,  and  such  order  was  by  con- 
sent of  parties:  Held,  that  such  order  was  a  reference  to  arbitration 
instead  of  a  reference  under  The  Code:  and  as  the  findings  of  facts 
would  be  final,  under  the  terms  of  the  order,  all  parties  were  entitled 
to  notice  of  the  time  and  place  of  hearing.  Grimes  v.  Brown,  113  N. 
C,  154. 

While  an  arbitrator  in  a  submission,  under  a  rule  of  court,  has  a 
limited  power  to  make  amendments,  it  does  not  extend  to  the  making 
of  new  parties,  and  when  such  are  made  without  the  consent  of  all 
parties,  the  award  will  be  set  aside.  Williams  v.  Justice,  113  N.  C, 
502. 

When  the  failure  of  an  arbitration  is  evidently  due  to  the  unreason- 
able conduct  of  the  arbitrator  selected  by  one  of  the  parties  who  had 
notice  of  all  that  was  done  by  such  arbitrator,  the  agreement  for  ar- 
bitration may  be  considered  as  ended.  Braddy  v.  Ins.  Co.,  115  N.  C, 
364:  Pretzfelder  v.  Ins.  Co.,  116  N.  C,  491. 

It  is  not  unreasonable  for  an  arbitrator,  acting  with  a  view  to 
secure  the  service  of  an  unprejudiced,  competent  and  honest  umpire, 
to  insist  that  only  the  names  of  persons  living  in  the  vicinage,  or  in 
the  State,  or  in  some  way  known  to  him,  at  least  by  reputation,  shall 
be  tendered  to  him  to  act  as  such.  Braddy  v.  Ins.  Co.,  115  N.  C, 
354. 

The  use  of  the  words  "adjudge,"  "determine,"  and  "award,"  by 
arbitrators,  in  their  award,  does  not  necessarily  carry  with  them  the 
idea  of  a  judgment  according  to  law,  so  as  to  enable  one  of  the 
parties  to  have  the  award  set  aside,  for  errors  of  law,  where  the  point 
decided  was  doubtful.     Patton  v.  Garrett,  116  N.  C,  847. 

A  mistake  in  an  award,  arising  from  inadvertence  and  undue  haste 
on  the  part  of  the  arbitrators,  if  not  caused  by  the  fraud  of  either 
party,  is  not  ground  for  setting  aside  the  award,  in  whole  or  in  part 
Patton  v.  Garrett,  116  N.  C,  847;  Mayberryv.Mayberry.  121  N.  C,  248. 

Note. — Where  three  commissioners  are  appointed  to  partition 
land,  as  prescribed  by  Sec.  1892  of  The  Code,  the  action  of  any  two  of 
them  is  valid.  Thompson  v.  Shemwell,  93  N.  C,  222.  But  this  does 
not  apply  to  referees  or  arbitrators.  Oakley  v.  Anderson,  93  N.  C, 
108. 

Sir  Sec.  422,  pout,  and  cases  cited. 

Sec.  421.     Jflien  reference  may  be  comjrtdHorily  ordered.    C. 
C.  P.,  8.  245.    1S97,  c.  237,  s».  1,  2. 

Where  the  parties  do  not  consent,  the  court  may,  upon  the 
application  of  either,  or  of  its  own  motion  [except  where  the 
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investigation  will  require  the  decision  of  difficult  questions 
of  law]  direct  a  reference  in  the  following  cases : 

Note. — The  words  above  in  brackets  were  stricken  out  and  sub- 
section 5,  poxt,  was  added  by  ch.  237,  laws  1897. 

(1)  Where  the  trial  of  an  issue  of  fact  shall  require  the 
examination  of  a  long  account  on  either  side,  in  which  case 
the  referee  may  be  directed  to  hear  and  decide  the  whole 
issue,  or  to  report  upon  any  specific  question  of  fact  involved 
therein  ;  or, 

Compulsory  reference  cannot  be  ordered,  when. — Under  Sees.  420 
and  421,  a  compulsory  reference  cannot  be  ordered  by  the  court  in 
a  suit  on  a  judgment  confessed  by  the  defendants  as  executors  be- 
fore the  late  civil  war,  where  the  only  matters  of  defence  are  pay- 
ments made  by  them  in  Confederate  currency  during  the  war,  and 
alleged  counterclaims  for  notes  due  from  the  plaintiffs  to  them  as 
executors.  Such  a  case  does  not  require  "the  examination  of  a  long 
account  on  either  side,"  nor  is  the  "taking  of  an  account  necessary 
for  the  information  of  the  court."     Hall  v.  Craige,  65  N.  C,  51. 

The  Constitution  guarantees  the  right  of  trial  by  jury  to  everyone, 
and  no  one  can  be  deprived  of  it  except  by  his  consent.  Bernheim  v. 
Waring,  79  N.  C,  56;  Driller  Co.  v.  Worth,  117  N.  C,  515. 

Waiver  of  jury  trial. — The  right  to  a  jury  trial  may  be  waived  by 
failure  of  a  party  to  appear,  or  by  a  written  agreement  of  himself 
or  his  attorney,  or  by  oral  consent  entered  on  the  minutes  of  the 
court,  or  by  submission  to  a  reference.  Driller  Co.  v.  Worth,  117  N. 
C,  515. 

A  failure  to  object  to  an  order  of  reference,  at  the  time  it  i§  made 
is  a  waiver  of  the  right  to  a  trial  by  jury.  Driller  Co.  v.  Worth,  117 
N.  C,  515;  Belvln  v.  Raleigh  Paper  Co.,  123  N.  C,  139. 

Although  a  party  has  his  objections  to  a  compulsory  reference  en- 
tered in  apt  time,  he  may  waive  his  right  to  a  trial  by  jury  by  failing 
to  assert  it  definitely  and  specifically  in  each  exception  to  the  ref- 
eree's report.     Driller  Co.  v.  Worth,  117  N.  C,  515. 

See  Sec.  420,  ante. 

Probate  court  cannot  refer. — The  probate  court  has  not  a  general 
jurisdiction  as  the  superior  court  has,  and  the  power  to  refer  is  not 
only  given  to  the  superior  court  by  this  section,  but  by  the  usage  of 
all  courts  of  general  jurisdiction  from  the  earliest  times.  Rowland 
v.  Thompson,  65  N.  C,  110. 

Distinction  between  a  reference  to  try  a  cause  and  a  reference  to 
state  an  account. — Distinction  between  a  reference  to  state  an  ac- 
count preparatory  to  trial,  and  the  trial  of  a  cause  by  a  referee,  under 
The  Code,  pointed  out.  Barrett  v.  Henry,  85  N.  C,  321;  Morrisey  v. 
Swinson,  104  N.  C,  555. 

Referee  to  report  in  sixty  days. — The  provision  in  Sec.  423,  that  if 
the  referees  fail  to  deliver  a  report  within  sixty  days  from  the  time 
the  action  shall  be  finally  submitted,  either  party  may  end  the  refer- 
ence, applies  only  to  cases  in  which  the  reference  is  by  consent,  and 
not  compulsory  under  this  section,  or,  at  least,  it  does  not  apply  to  a 
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reference  to  take  an  administration  account  made  by  order  of  the 
court.     Maxwell  v.  Maxwell,  67  N.  C.f  383. 

By  "finally  submitted"  is  not  to  be  understood  the  order  of  refer- 
ence or  .ceasing  to  take  testimony,  but  when  the  parties  have  made 
their  arguments,  or  declined  to  do  so,  or  when  they  have  told  the 
referees  that  the  case  was  submitted.    Ibid. 

Note. — The  sixty-days  limitation  is  now  stricken  out  of  Sec.  423. 

Reference  upon  sham  or  immaterial  Issues. — Where  a  reference 
was  made,  and  the  referee  reported  that  the  defendant  had  made 
payments  exceeding  his  Indebtedness  for  the  land,  and  exceptions 
were  filed  and  sustained  on  the  ground  that  the  items  allowed  were 
barred  by  the  statute:  Held,  that  there  was  a  misconception  of  the 
issue,  or  the  issue  was  made  immaterial.  Eubanks  v.  Mitchell,  67  N. 
C,  34. 

A  reference  of  issues  upon  sham  pleas  is  erroneous,  but,  if  the 
reference  embrace  an  issue  on  a  good  plea,  which  may  be  referred, 
it  will  be  sustained  as  to  that,  while  it  is  reversed  as  to  the  others. 
Flack  v.  Dawson,  69  N.  C,  42. 

When  a  reference  should  not  be  ordered. — A  reference  should  not 
be  ordered  while  there  are  matters  of  defence  left  open,  which,  if  sus- 
tained, will  bar  the  necessity  of  a  reference.  Railroad  v.  Morrison, 
82  N.  C,  141:  Cox  v.  Cox,  84  N.  C,  138;  Sloan  v.  McMahon,  85  N.  C.f 
296:  Neal  v.  Becknell,  85  N.  C,  299;  Commissioners  v.  Magnin.  85  X. 
C,  114;  Commissioners  v.  Raleigh,  88  N.  C,  120;  Douglas  v.  Caldwell, 
64  N.  C,  372;  Price  v.  Eccles,  73  N.  C,  162;  Humble  v.  Mebane,  89 
N.  C,  410;  Grant  v.  Hughes,  96  N.  C,  177. 

Where  there  is  a  plea  in  bar,  no  reference  should  be  ordered  until 
such  plea  is  determined.  Jones  v.  Beaman,  117  N.  C,  259:  Royster  v. 
Wright,  118  N.  C,  152;  Smith  v.  Goldsboro,  121  N.  C,  351:  Com'rs  v. 
White,  123  N.  C,  534. 

It  is  not  error  to  refuse  a  compulsory  reference,  when  the  motion 
to  refer  is  not  made  until  after  the  close  of  the  evidence.  Hughes  v. 
Boone;  102  N.  C,  137. 

Reference  to  find  specific  facts. — The  refusal  of  a  judge  to  order  a 
reference  for  the  purpose  of  taking  testimony  upon  matters  of  equity 
addressed  to  him,  after  issues  have  been  submitted  to  a  jury,  and  a 
reference  has  been  made  in  regard  to  other  matters,  cannot  be  as- 
signed as  error,  as  it  is  a  matter  addressed  to  his  discretion.  For- 
tune v.  Watkins,  94  N.  C,  304. 

(2)  Where  tho  taking  of  an  account  shall  be  necessary  for 
the  information  of  the  court,  before  judgment,  or  for  carrying 
a  judgment  order  into  effect ;  or, 

Action  against  administrators  and  executors. — In  actions  against 
the  personal  representative,  for  debts  of  deceased  if  the  defendant 
denies  the  debt,  but  admits  assets,  the  question  of  debt  or  no  debt, 
must  be  tried  in  the  ordinary  way:  if  the  defendant,  by  his  answer, 
denies  the  debt  and  also  denies  that  he  has  assets  applicable  to 
the  debt,  then  the  debt  being  first  established,  an  interlocu- 
tory order  should  be  made,  declaring  that  fact,  and  directing  a  refer- 
ence, under  this  section,  to  ascertain  the  amount  of  the  debts  (and 
their  several  classes,  in  respect  to  administrations  since  July  1st, 
1869,  acts  of  1869-70,  chap.  58)  and  the  amount  of  the  assets  from 
all  sources.  Upon  the  coming  in  of  the  report,  after  disposing  of  ex- 
ceptions, a  final  judgment  will  be  entered  in  favor  of  all  creditors, 
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respectively,  who  have  proved  their  debts,  to  the  part  of  the  fund  to 
which  they  may  be  severally  entitled,  for  which  executions  may  issue 
"de  bonis  propriis"  as  upon  a  claim  in  equity.  Heilig  v.  Foard,  64  N. 
C,  710;  Little  v.  Duncan,  89  N.  C,  416. 

The  superior  court,  in  term,  has  incidental  jurisdiction  to  order  the 
taking  of  an  account  of  the  administration,  where  necessary  for 
adjusting  the  rights  of  the  parties  to  any  action  therein  pending. 
Rountree  v.  Britt,  94  N.  C,  104. 

Where  an  administrator  pleaded  a  final  account,  taken  ex  parte 
by  the  probate  judge,  in  bar  of  an  action  by  the  next  of  kin,  but  the 
answer  was  vague  and  indefinite,  and  contained  unsatisfactory  state- 
ments in  regard  to  the  administrator's  dealings  with  the  estate:  it 
was  proper  to  order  a  reference  to  restate  the  administration  ac- 
count   Grant  v.  Hughes,  94  N.  C,  231. 

Compulsory  reference  can  be  made  to  state  an  account,  when. 
Where  the  facts  connected  with  the  management  of  a  trust  estate  are 
in  dispute,  and  the  rights  of  the  parties  cannot  be  readily  ascertained 
without  an  account,  in  such  case  the  rule  adopted  by  courts  of  equity 
is  a  reference  to  the  master,  and  if  there  is  dissatisfaction  with  the 
report  the  matter  may  be  brought  before  the  court  by  proper  excep- 
tions.    Martin  v.  Wilborne,  66  N.  C,  321. 

Where  the  object  of  the  action  is  to  have  the  defendant  declared 
a  trustee,  and  the  statement  of  his  account  as  executor  is  necessary 
to  determine  his  liability  as  such,  the  superior  court  has  power  to 
order  a  reference  to  take  an  account  Cain  v.  Nicholson,  77  N.  C, 
411. 

In  an  action  to  impeach  a  former  decree,  brought  by  a  guardian,  a 
reference  may  be  ordered  to  ascertain  alleged  expenditures  for  Bene- 
fit of  ward  before  judgment     Sutton  v.  Schonwald,  80  N.  C,  20. 

A  compulsory  reference  is  proper  to  have  an  account  stated.  Com- 
missioners v.  Magnin,  85  N.  C  114;  Chalk  v.  Bank,  87  N.  C,  200. 

A  compulsory  reference  may  be  ordered  where  the  taking  of  an 
account  shall  be  necessary  for  the  information  of  the  court  before 
judgment     Leak  v.  Covington,  87  N:  C,  501. 

In  a  case  Involving  the  settlement  of  a  complicated  account,  Sees. 
421  and  422  require  that  it  be  referred  to  referees  to  state  an  account, 
and  objections  to  their  report  must  be  made  by  way  of  exceptions 
to  it,  and  neither  party  has  the  right  to  require  the  facts  to  be  passed 
upon  by  a  jury.  Klutts  v.  McKenzie,  65  N.  C,  102.  This  case  is 
overruled  by  Green  v.  Castleberry,  70  N.  C,  20;  Armfleld  v.  Brown, 
70  N.  C,  27;  Keener  v.  Finger,  70  N.  C,  35;  Atkinson  v.  Whitehead, 
77  N.  C,  418,  and  other  cases  cited  under  Sees.  398,  416  and  420, 
ante. 

Where  one  is  entitled  to  an  account,  or  his  right  thereto  is  ad- 
mitted, the  court  will  order  it  taken  before  a  trial  on  the  issues.  Al- 
bright v.  Albright,  91  N.  C,  220. 

Where  a  defendant  is  shown  to  be  liable  to  account,  a  reference 
follows  as  a  matter  of  course,  unless  some  plea  in  bar  is  set  up,  as  a 
release,  etc.     Grant  v.  Hughes,  94  N.  C,  755. 

Qwtere,  whether  there  can  be  a  compulsory  reference  as  to  dam- 
ages on  his  injunction  bond?  Gold  Co.. v.  Ore  Co.,  79  N.  C,  48;  Craw- 
ford v.  Pearson,  116  N.  C,  718. 

Reference  to  state  an  account  will  not  be  ordered,  when. — Where 
the  statute  of  limitations  is  pleaded,  it  should  be  passed  upon  before 
a  reference  is  ordered  to  state  an  account  Cox  v.  Cox,  84  N.  C, 
138. 

A  reference  to  take  an  account  is  irregular  where  a  defence  is  set 
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tip  to  the  entire  action,  and  the  allegations  of  fact,  if  found  to  be  true, 
would  defeat  the  plaintiff's  recovery,  and  in  such  case  the  court 
should  direct  the  issues  to  be  tried;  but  otherwise,  where  the  de- 
fence relied  on  is  no  obstacle  to  the  recovery.  Humble  v.  Mebane, 
89  N.  C,  410;  Grant  v.  Hughes,  96  N.  C-,  177;  Smith  v.  Goldsboro,  121 
N.  C,  350,  and  cases  cited. 

In  an  action  to  recover  land  brought  by  one  who  purchased  at  a 
mortgage  sale  and  who,  the  defendant  claimed,  was  a  partner  of  the 
mortgagee  and  knew  that  the  whole  amount  was  not  due,  as  claimed 
by  the  mortgagee,  a  reference  to  state  an  account  would  not  be 
proper  until  the  issues  as  to  the  partnership,  bona  fides  of  the  pur- 
chaser, and  his  knowledge  of  the  state  of  account  between  mort- 
gagee and  mortgagor  could  be  determined.  McMillan  v.  Baxley,  112 
N.  C,  578. 

When  a  plea  in  bar  is  interposed  to  an  action  for  accounting,  a 
reference  cannot  be  made  until  the  plea  has  been  finally  determined. 
Royster  v.  Wright,  118  N.  C,  152,  and  cases  cited. 

See  cases  cited  under  Sec.  420,  and  the  preceding  sub-section  of 
this  section. 

To  find  specific  facts. — Under  the  present  practice,  a  reference 
will  not  be  ordered  after  a  final  decree  to  ascertain  any  facts  taking 
place  after  judgment.  White  v.  Butcher,  97  N.  C,  7;  Pearson  v.  Carr, 
97  N.  C,  194. 

Under  the  former  equity  practice,  in  a  suit  for  specific  perform- 
ance, a  referee  was  ordered  before  the  final  decree  to  ascertain  the 
balance  due  on  the  purchase-money,  but  not  to  afford  affirmative  re- 
lief to  the  defendant.    White  v.  Butcher,  97  N.  C.,  7. 

If  objection  to  reference  is  not  made  at  the  time. — An  order  of 
reference  to  take  a  partnership  account  will  not  be  reversed  because 
made  before  the  existence  of  the  partnership  has  been  established, 
when  no  exception  was  taken  at  the  time  the  reference  was  ordered. 
McPeters  v.  Ray,  85  N.  C,  462. 

Cannot  be  ended  by  notice  given. — A  reference  made  by  the  court 
to  take  an  account  to  be  used  in  an  action  pending  before  it,  is  not 
such  a  reference  as  can  be  ended  at  the  election  of  either  party 
upon  the  notice  prescribed  in  Sec.  423.  Green  v.  Green,  69  N.  C, 
294. 

Note. — The  proviso  allowing  the  reference  to  be  terminated  upon 
notice  is  stricken  out  of  Sec.  423. 

(3)  When  the  case  involves  a  complicated  question  of 
boundary,  or  one  which  requires  a  personal  view  of  the 
premises ;  or, 

Order  of  survey. — The  surveyor  appointed  by  the  clerk  under  chap- 
ter 22,  Acts  1893,  is  not  a  referee,  and  his  report  should  not  contain 
conclusions  of  law.  Duties  of  surveyor  under  the  act  discussed. 
Norwood  v.  Crawford,  114  N.  C,  513. 

(4)  Where  a  question  of  fact  other  than  upon  the  plead- 
ings shall  arise,  upon  motion  or  otherwise,  in  any  stage  of 
the  action.  But  the  compulsory  reference  under  this  section 
shall  not  deprive  either  party  of  his  right  to  a  trial  of  the 
issues  of  fact  arising  on  the  pleadings  by  a  jury. 
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Either  party  entitled  to  a  jury  trial,  when. — Where  there  is  a  com- 
pulsory reference  either  party  is  entitled  to  a  jury  trial  if  demanded 
in  apt  time,  otherwise  it  is  waived.  Armfleld  v.  Brown,  70  N.  C,  27 ; 
Green  v.  Castleberry,  70  N.  C,  20;  Keener  v.  Finger,  70  N.  C,  35;  At- 
kinson v.  Whitehead,  77  N.  C,  418.  , 

It  is  doubtful  if  the  court  has  power  to  allow  the  parties  by  agree- 
ment to  submit  exceptions  to  a  referee's  report  to  a  trial  by  jury 
when  the  reference  was  by  consent.  If  the  order  of  reference  con- 
tains a  provision  that  either  party  may  demand  a  trial  by  jury  on  the 
exceptions  to  the  report,  if  entitled  to  a  jury  trial  at  all,  it  must 
be  demanded  when  the  exceptions  are  filed.  Harris  v.  Shaffer,  92  N. 
C,  30. 

Where  a  reference  is  by  consent,  the  parties  waive  the  right  to  have 
any  of  the  issues  of  fact  passed  on  by  a  jury.  Where  the  reference 
is  compulsory,  the  excepting  party  has  the  right  to  have  all  issues  of 
fact  which  arise  on  tJic  plaulings  submitted  to  a  jury,  but  not  the 
questions  of  fact  which  arise  on  exceptions  to  the  findings  of  fact  by 
the  referee.  Grant  v.  Hughes,  96  N.  C,  177;  Carr  v.  Askew,  94  N.  C, 
194;  Smith  v.  Hicks,  108  N.  C,  248,  and  cases  cited.  Blalock  v.  Mfg. 
Co.,  110  N.  C,  99. 

Either  party  to  a  compulsory  reference  has  a  constitutional  right  to 
have  any  issue  of  fact,  which  was  or  ought  to  have  been  passed  upon 
by  the  referee,  submitted  to  a  trial  by  jury;  but  to  avail  himself  of 
this  right  he  should,  by  exceptions  made  in  apt  time,  distinctly  des- 
ignate the  controverted  facts  that  he  demands  shall  be  deter- 
mined. Yelverton  v.  Coley,  101  N.  C,  248 ;  Driller  Co.  v.  Worth,  117 
N.  C,  515. 

Upon  the  coming  in  of  the  report  of  the  referee  in  a  compulsory 
reference,  a  jury  trial  may  be  demanded  upon  such  issues  of  fact  as 
are  raised  by  the  pleadings  and  designated  by  the  exceptions  to  the 
report.     McDaniel  v.  Scurlock,  115  N.  C,  295. 

When  an  action  is  referred  by  consent,  and,  upon  the  coming  in  of 
the  report,  the  order  of  reference  is  stricken  out,  without  objection, 
and  at  a  subsequent  term,  and  in  the  face  of  a  demand  for  a  jury 
trial,  and  despite  objections,  a  re-reference  is  made,  the  reference 
thereupon  becomes  compulsory.  McDaniel  v.  Scurlock,  115  N.  C, 
295. 

»S'w  cases  cited  under  Sees.  398,  416  and  420,  ante. 

Jury  trial,  how  demanded. — The  demand  for  trial  by  jury  made 
when  excepting  to  a  referee's  report  must  be  confined  to  issues 
raised  by  the  pleadings,  and  must  specify  the  issue  demanded  to  be 
tried  by  a  jury,  either  by  tendering  a  formal  one  or  stating  as  clearly 
what  it  is  as  if  it  had  been  formally  drawn  and  tendered,  otherwise 
such  right  to  a  trial  by  jury  will  be  forfeited.  Taylor  v.  Smith,  118 
N.  C,  127;  Wilson  v.  Featherstone,  120  N.  C,  446. 

Fees  of  referee,  how  taxed. — The  referee's  fees  in  the  absence  of 
agreement,  must  be  taken  against  the  losing  party.  The  court  can- 
not order  one-half  thereof  to  be  paid  by  each  party.  Wall  v.  Coving- 
ton. 76  N.  C,  150. 

Note. — This  is  now  left  in  the  discretion  of  the  court.  Ch.  37, 
acts  1889. 

(5)  Where  the  issues  of  fact  and  questions  of  fact  arise  in 
an  action  of  which  the  courts  of  equity  of  the  state  had  exclu- 
sive jurisdiction  prior  to'the  adoption  of  the  Constitution  of 
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one  thousand  eight  hundred  and  sixty-eight  (1868)  and  in 
which  the  matter  or  amount  in  dispute  is  not  less  than  the 
sum  or  value  of  five  hundred  dollars  ($500). 

The  compulsory  reference  under  this  subdivision  shall  not 
deprive  either  party  of  his  constitutional  right  to  a  trial  of 
the  issues  of  fact  arising  on  the  pleadings  by  a  jury,  but 
such  trial  shall  be  had  only  upon  the  written  evidence  taken 
before  the  referee. 

Note. — This  sub-division  was  added  by  Sec.  2,  Ch.  237,  1897. 

Sec.  422.    Mode  oftrltil;  effect  of  report;  review.    C.  C.  P.# 
8.  240.     1897 9  c.  237,  8.3. 

The  trial  by  referees  shall  be  conducted  in  the  same  man- 
ner as  a  trial  by  the  court.  They  shall  have  the  same  power 
to  grant  adjournments  and  to  allow  amendments  to  any 
pleadings,  and  to  the  summons,  as  the  court,  upon  such  trial, 
upon  the  same  terms  and  with  like  effect.  They  shall  have 
the  same  power  to  preserve  order  and  punish  all  violations 
thereof  upon  such  trial,  and  to  compel  the  attendance  of 
witnesses  before  them  by  attachment,  and  to  punish  them 
as  for  contempt  for  non-attendance  or  refusal  to  be  sworn  or 
testify,  as  is  possessed  by  the  court.  [The  testimony  of  all 
the  witnesses  on  both  sides  shall  be  reduced  to  writing  by 
the  referee,  or  under  his  direction,  and  signed  by  the  witr 
nesses,  and  the  evidence  so  taken  and  signed  shall  be  filed 
in  the  cause  and  constitute  a  part  of  the  record.]  They 
must  state  the  facts  found  and  the  conclusions  of  law  sep- 
arately, and  their  decision  must  be  given,  and  may  be  ex- 
cepted to  and  reviewed  in  like  manner  and  with  like  effect 
in  all  respects  as  in  cases  of  appeal,  and  they  may  in  like 
manner  settle  a  case  on  exceptions.  The  report  of  the  ref- 
erees upon  the  whole  issue  shall  stand  as  the  decision  of  the 
court,  and  judgment  may  be  entered  thereon  upon  applica- 
tion to  the  judge.  When  the  reference  is  to  report  the  facts, 
the  report  shall  have  the  effect  of  a  special  verdict. 

Note. — The  words  in  brackets  were  inserted  in  this  section  by  Sec. 
3,  Ch.  237,  1897. 
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Powers  of  referee. — A  referee  has  power  to  enforce  obedience  to 
his  rulings  on  the  trial  of  the  Issues  before  him,  just  as  the  court 
would  have  upon  the  trial  before  it  But  a  reference  under  supple- 
mentary proceedings  to  take  testimony  is  not  a  trial,  and  the  referee 
therein  cannot  punish  a  witness  in  refusing  to  answer  questions,  and 
such  witness  must  be  reported  to  and  punished  by  the  court  making 
the  reference.  La  Fontaine  v.  Southern  Underwriters,  83  N.  C, 
132. 

A  referee  has  power  to  make  new  parties  to  the  action.  Perkins 
v.  Berry,  103  N.  C,  131;  Koonce  v.  Pelletier,  115  N.  C,  234. 

A  referee  has  no  inherent  or  original  powers  and  can  only  do  those 
things  expressly  enumerated  in  The  Code,  and  such  as  he  is  author- 
ized to  do  by  the  court  which  sends -him  the  case.  While  he  may 
"allow  amendments  to  any  pleadings"  he  is  not  authorized  to  allow  a 
defendant,  who  has  not  previously  done  so,  to  file  an  answer  except 
by  consent.  •  Jones  v.  Beaman,  117  N.  C,  259. 

Trial  before  referee. — Where,  in  the  trial  of  an  action  before  a 
referee,  the  defendant  puts  his  evidence  on  one  point,  which  Is  sus- 
tained by  the  referee,  he  cannot  ask  to  have  other  defences  tried, 
not  raised  before  the  referee,  when  the  conclusions  of  the  referee 
have  been  reversed.    Wiley  v.  Logan,  96  N.  C,  510. 

Trials  before  referees  should  be  governed  by  the  rules  formulated 
in  Green  v.  Castleberry.  Battle  v.  Mayo,  102  N.  C,  413. 

Upon  a  trial  before  a  referee,  one  of  the  parties  objected  to  certain 
testimony  as  it  was  given  in,  tho  the  referee  did  not  then  make  a 
note  of  such  objections  at  the  end  of  the  written  evidence  as 
taken  down  by  him,  he  noted  that  the  evidence  in  question  had  been 
objected  to  "in  apt  time:"  Held,  that  this  was  a  sufficient  noting  of 
the  objection,  and  from  it  the  court  would  assume  that  the  objections 
were  made  as  the  evidence  was  offered.  Armfleld  v.  Colvert,  103  N. 
C,  147. 

Where  the  court  would  be  justified  in  not  submitting  to  the  jury 
the  facts  offered  upon  a  given  issue,  a  referee  is  justified  in  refusing 
to  consider  such  facts  in  his  findings.  Stephenson  v.  Felton,  106  N. 
C,  114. 

Nonsuit  before  referee. — A  plaintiff  may  take  a  nonsuit  while  the 
case  is  pending  before  a  referee,  if  the  case  be  one  in  which  he  is 
entitled  to  do  so.     McNeill  v.  Lawton,  97  N.  C,  16. 

Nonsuit  by  court,  pending  reference. — While  it  Is  ordinarily  the 
rule  that  consent  references  cannot  be  set  aside  except  by  consent 
or  by  the  death  of  the  referee,  yet  the  court  retains  jurisdiction  of  the 
action  and  may  direct  a  nonsuit  for  failure  to  prosecute.  Stlth  v. 
Jones,  119  N.  C,  428. 

Orders  of  court  pending  reference. — Sending  a  case  to  be  tried  by  a 
referee  does  not  deprive  the  court  of  its  jurisdiction,  and  it  can  make 
any  and  all  necessary  orders  therein,  pending  the  trial  before  the 
referee.  McNeill  v.  Lawton,  97  N.  C,  16:  Morrisey  v.  Swinson,  104 
N.  C.  555:  Jones  v.  Beaman,  117  N.  O.,  259;  Stith  v.  Jones,  119  N.  C, 
428. 

Referee's  report  and  Its  requisites. — In  a  reference  to  take  an  ac- 
count, the  referee  should  state  distinctly  and  separately  his  conclu- 
sions as  to  law  and  fact.     Klutts  v.  McKenzie,  65  N.  C,  102. 

It  is  the  duty  of  the  referee  to  state  positively  and  distinctly  all  the 
facts  constituting  the  ground  of  defence,  and  not  leave  to  inference 
what  is  the  precise  fact  intended  to  be  found.     Conclusions  of  law 
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and  fact  must  be  separately  stated.  Earp  v.  Richardson,  75  N.  C, 
84;  Cooper  v.  Middleton,  94  N.  C,  86. 

A  report  of  a  referee  that  does  not  state  all  the  Items  of  the  account 
between  the  parties  will  be  set  aside  for  vagueness.  McCampbell 
v.  McOlung,  75  N.  C,  393;  Gore  v.  Lewis,  109  N.  C,  539. 

Where,  by  the  terms  of  a  reference,  the  referee's  findings  of  fact 
are  to  be  conclusive,  it  is  not  necessary  to  send  up  all  the  evidence 
taken,  but  only  so  much  as  relates  to  findings  excepted  to  as  wanting 
the  support  of  any  evidence,  or  as  resulting  from  the  rejection  of 
proper  evidence,  or  the  reception  of  improper  evidence  against  objec- 
tion in  apt  time.  In  such  cases  the  exception  should  set  forth  the 
evidence  received  or  rejected,  or  the  facts  found  without  evidence. 
Morrison  v.  Baker,  81  N.  C,  76. 

A  referee  should  report  in  writing  all  the  testimony  taken  by  him, 
and  file  copies  of  all  documents  adduced  in  evidence  and  considered 
by  him.  Commissioners  v.  Magnin,  85  N.  C,  114;  Cain  v.  Nicholson, 
77  N.  C,  411. 

Referees  should  exercise  their  own  judgment  in  stating  an  ac- 
count, and  not  merely  adopt  an  account  stated  by  other  parties.  The 
items  should  be  given  in  detail,  and  not  simply  the  result  of  an  ad- 
justment.    Ibid. 

When  exception  is  made  to  the  referee's  failure  to  report  evidence, 
it  may  be  ordered  to  be  produced  if  it  has  been  preserved  in  writing, 
but  if  it  has  not  been  preserved,  a  recommittal  of  the  report  is  neces- 
sary.   Ibid. 

Where  the  report  of  a  referee  in  the  statement  of  an  account  does 
not  conform  to  the  order  of  reference,  the  court  will  set  it  aside,  with 
instructions  to  observe  strictly,  in  re-stating  the  account,  the  method 
pointed  out  in  the  order  of  the  court.     Burke  v.  Turner,  89  N.  C,  246. 

Where  the  report  of  a  referee  designates  certain  claims  which  he 
finds  to  be  valid  against  the  defendant  as  claims  of  "officers  of  the 
court,"  such  designation  sufficiently  points  out  the  clerk  to  whom 
payment  is  to  be  made.     Perkins  v.  Berry,  103  N.  C,  131. 

When  the  referee  to  whom  the  case  was  referred,  under  The  Code, 
failed  to  find  the  facts  upon  which  the  plea  of  statute  of  limitation 
can  be  determined,  the  case  must  be  remanded.  Lanning  v.  Commis- 
sioners, 106  N.  C,  505;  Foushee  v.  Beckwith,  119  N.  C,  178. 

The  report  of  a  referee  that  certain  property  sold  was  a  part  of  the 
effects  belonging  to  the  assigned  estate,  and  was  duly  accounted  for 
by  the  assignee,  is  too  uncertain,  not  stating  the  amount  realized 
from  such  property,  nor  how  it  was  accounted  for.  Sharpe  v.  Ella- 
son,  116  N.  C,  665. 

Findings  of  fact. — The  referee's  findings  of  fact  are  equally  con- 
clusive with  those  of  an  arbitrator.     Gudger  v.  Baird,  66  N.  C,  438. 

The  findings  of  fact  in  a  referee's  report  are  presumed  to  be  right 
unless  shown  to  be  wrong.  Green  v.  Jones,  78  N.  C,  265;  Battle  v. 
Mayo,  102  N.  C,  413. 

The  report  of  a  referee,  under  The  Code,  is  not  in  the  nature  of  a 
special  verdict  and  conclusive  as  to  facts,  but  is  reviewable  on  ex- 
ceptions. Lawrence  v.  Hyman,  79  N.  C,  209.  But  when  approved  by 
the  judge  is  not  reviewable  if  there  is  any  evidence.  Usry  v.  Suit, 
91  N.  C,  406;  Wadesboro  v.  Atkinson,  107  N.  C,  317. 

Where  the  report  does  not  state  fully  the  findings  of  fact,  so  the 
conclusions  of  law  thereon  may  be  reviewed,  the  case  must  be  re- 
manded.    Norment  v.  Brown,  79  N.  C,  363. 

Where  there  is  a  consent  reference,  with  full  power  in  the  referee 
to  determine  the  case  upon  the  law  and  facts,  the  facts  found  by  the 
referee  are  not  reviewable.     Hanner  v.  McAdoo,  86  N.  C,  370. 
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The  supreme  court  cannot  look  into  the  evidence  to  see  what  facts 
it  warranted  the  referee  in  finding.  Patterson  v.  Wadsworth,  89  N. 
C  407;  Battle  v.  Mayo,  102  N.  C,  413. 

The  findings  of  fact  by  a  referee  are  conclusive  unless  excepted 
to.  If,  upon  exception,  they  are  adopted  by  the  court,  Buch  findings 
are  conclusive  unless  found  without  evidence  or  upon  improper  evi- 
dence. U8ry  v.  Suit,  91  N.  C,  406:  Depriest  v.  Patterson,  92  N.  C, 
399:  Strauss  v.  Frederick,  98  N.  C,  60:  Jordan  v.  Bryan,  103  N.  C,  59; 
Cooper  v.  Middleton,  94  N.  C,  86. 

Allegations  in  a  complaint,  not  denied  in  the  answer,  are  sufficient 
basis  for  the  referee's  findings  of  fact;  but  allegations  not  so  ad- 
mitted, and  not  sustained  by  proof,  are  not  evidence,  unless  put  in 
evidence.     Stephenson  v.  Felton,  105  N.  C,  114. 

If  the  judge  below  makes  no  specific  findings  of  fact,  it  will  be  pre- 
sumed that  he  adopted  the  referee's  findings  of  fact.  McEwen  v. 
Loucheim,  115  N.  C,  348,  and  cases  there  cited. 

A  referee's  findings  of  fact  under  a  consent  reference  will  not  be 
reviewed  except  upon  the  ground,  if  taken  in  apt  time,  that  there  is 
no  testimony  to  support  them.  Cotton  Mills  v.  Cotton  Mills,  115  N. 
C,  476;  McEwen  v.  Loucheim,  115  N.  C,  348. 

The  findings  of  fact  by  a  referee  are  conclusive  on  appeal  unless 
there  is  no  evidence  to  support  them  and  unless  that  ground  is  as- 
signed in  the  exception.  Dunavant  v.  Railroad,  122  N.  C,  999;  Col- 
lins v.  Young,  118  N.  C,  265. 

Action  of  the  court  on  the  report. — Sections  420  and  421  are  to  be 
construed  and  collated  with  Sec.  18  of  art.  4  of  the  constitution,  from 
which  it  will  be  seen  that  a  trial  by  reference  is  only  ancillary  to  the 
trial  by  the  court,  and  the  finding  of  the  referee,  when  reviewed  and 
corrected  pursuant  to  Sees.  422  and  423,  becomes  the  judgment  of 
the  court.     Armfield  v.  Brown,  70  N.  C,  27. 

Where,  on  exceptions  to  a  referee's  report,  the  judge  does  not  find 
any  facts,  but  overrules  all  the  exceptions  to  a  report,  he  is  presumed 
to  have  adopted  the  findings  of  the  referee.  Barbee  v.  Green,  92  N. 
C  471. 

Where  exceptions  to  the  report  of  a  referee  are  passed  upon  by  a 
judge  of  the  superior  court,  such  exceptions  cannot  be  reheard  by 
another  judge  of  that  court.  The  matter  is  res  judicata.  Scroggs  v. 
Stevenson,  100  N.  C,  354;  Alexander  v.  Alexander,  120  N.  C,  472. 

Upon  exceptions  to  the  finding  of  fact  by  a  referee,  under  a  consent 
reference,  the  court  may  review  such  finding  and  overrule  or  modify 
it:  but  it  is  error  to  submit  an  issue  thereon  to  a  jury  as  a  matter  of 
right  to  the  party  excepting.     Smith  v.  Hicks,  108  N.  C,  2*8. 

If  no  facts  are  found  either  by  referee  or  judge  the  cause  must  be 
remanded.     Foushee  v.  Beckwith,  119  N.  C,  178. 

The  finding  of  a  referee  as  to  a  particular  fact  should  be  confirmed 
If  not  excepted  to.      Chard  v.  Warren,  122  N.  C,  75. 

Consent  reference  not  set  aside  except  by  consent. — Where  an  ac- 
tion is  once  referred  the  order  of  reference  cannot  be  annulled  except 
by  consent  of  all  parties.  Smith  v.  Hicks,  108  N.  C,  248,  and  cases 
cited;  Driller  Co.  v.  Worth,  117  N.  C,  515;  Morrisey  v.  Swinson,  104 
N.  C,  555,  and  cases  cited. 

Refusal  to  re-refer. — The  refusal  of  a  court  to  re-refer  a  case  to  a 
referee  to  hear  further  testimony  is  a  discretionary  matter.  Dela- 
field  v.  Construction  Co.,  118  N.  C,  105. 

Order  to  recommit. — Exceptions  to  an  unsatisfactory  report  of  a 
referee  will  be  disregarded  and  the  court  below  directed  to  recommit 
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with  instructions  to  restate  the  account  in  accordance  with  tfie 
opinion  of  the  supreme  court.    Gore  v.  Lewis,  109  N.  C,  539. 

The  fact  that  a  referee  failed  to  find  certain  facts  is  not  ground  for 
an  exception,  but  is  ground  for  a  motion  to  recommit  with  instruc- 
tions.    Tilley  v.  Bivens,  110  N.  C,  343;  S.  C.,  110  N.  C.,  343. 

Where,  on  appeal,  the  case  is  remanded  with  an  order  that  the 
referee  modify  his  report  in  certain  particulars,  so  as  to  conform  to 
the  rulings  of  the  court,  the  referee's  duties  are  purely  those  of  an 
accountant,  and  may  be  performed  without  notice  to  the  parties  to 
the  action.     Gay  v.  Grant,  116  N.  C,  93. 

It  was  the  duty  of  the  judge  below  when  the  report  of  the  referee 
came  before  him  upon  a  mass  of  evidence  but  no  facts  found  to  re- 
mand the  case  to  the  referee  for  the  findings  of  fact.  Foushee  v. 
Beckwith,  119  N.  C,  178;  Lanning  v.  Commrs.  106  N.  C.,  505. 

Referee's  report,  how  reviewed. — The  report  of  a  referee  is  re- 
viewed, not  by  an  appeal,  but  by  exceptions  taken  to  the  report 
Green  v.  Castleberry,  70  N.  C,  20. 

The  point  that  a  referee  has  not  found  the  facts  upon  which  he 
bases  his  report,  must  be  taken  by  a  motion  to  recommit,  and  not  by 
exception  to  the  report.  Scroggs  v.  Stevenson,  100  N.  C.,  354;  Bla- 
lock  v.  Mfg.  Co.,  110  N.  C,  99;  Tilley  v.  Bivens,  Id.,  343. 

1 88 u e8  of  fact  raised  by  exception  to  referee's  report. — It  is  not  the 
duty  of  a  judge,  in  passing  on  exceptions,  to  decide  all  questions  of 
fact  without  a  jury.  On  the  contrary,  if  the  facts  depend  upon 
doubtful  and  conflicting  testimony,  he  may  cause  issues  to  be  framed, 
end  submitted  to  a  jury  for  information.  Maxwell  v.  Maxwell,  67 
N.  C,  383:  Green  v.  Green,,  69  N.  C,  294. 

The  judge  may  submit  issues  of  fact  raised  by  exceptions  to  a 
referee's  report,  to    a  jury.    Gold  Company  v.  Ore  Company,  79  N. 

Exceptions  to  report. — When  a  report  is  filed  under  a  compulsory 
reference  and  exceptions  made  thereto,  either  party  has  the  right  to 
have  the  issues  thus  made  tried  by  a  jury.  Green  v.  Castleberry* 
70  N.  C,  20. 

Where  the  exception  is  that  the  referee  did  not  admit  certain  evi- 
dence, and  the  case  does  not  show  that  such  evidence  was  competent 
or  material,  the  exception  will  be  overruled.  Shehan  v.  Malone,  71 
N.  C,  440;  Vestal  v.  Sloan,  83  N.  C,  555. 

A  party  excepting  to  the  report  of  a  referee  to  whom  it  was  re- 
ferred to  take  an  account,  must  designate  particularly  the  charge  or 
credit  excepted  to,  and  refer  the  court  distinctly  and  clearly  to  the 
ground  of  his  exception.  Exceptions,  unaccompanied  by  such  state- 
ment of  facts,  will  be  overruled;  as  this  court  will  not,  nor  will  any 
court  of  appeals,  examine  every  item  in  the  account,  and  the  evi- 
dence bearing  on  it,  upon  a  general  allegation  of  error.  Whitford 
v.  Foy,  71  N.  C,  527;  Brumble  v.  Brown,  71  N.  C,  513;  Green  v. 
Castleberry,  77  N.  C,  164;  Currie  v.  McNeill,  83  N.  C,  176;  Mfg.  Co. 
v.  Brooks,  106  N.  C,  107. 

An  exception  to  the  report  of  a  referee  should  discriminate  and 
point  out  specifically  the  faults  complained  of.    An  exception  "that 
the  referee  ought  to  have  found  as  a  conclusion  of  law  that  the  plain- 
tiff recover  nothing,"  is  not  sufficient     Suit  v.  Suit,  78  N.  C,  272; 
i  Cooper  v.  Middleton,  94  N.  C,  86;  Tilley  v.  Bivens,  110  N.  C,  343. 

\  An  exception  that  a  referee  "does  not  report  many  specific  ob- 

jections to  particular  items  in  an  account"  taken  in  the  inquiry  be- 
fore him,  is  too  indefinite  to  be  passed  upon  on  appeal.  Morrison  v. 
Baker,  81  N.  C,  76;  Tharington  v.  Tharington,  99  N.  C,  118. 
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Evidence  cannot  be  heard  to  support  an  exception  not  made  before 
the  referee.  Overby  v.  Fayetteville,  81  N.  C,  56;  Nash  v.  Taylor, 
3  N.  C,  174. 

It  is  not  error  to  overrule  exceptions  to  the  report  of  a  referee, 
which  are  immaterial  or  not  sustained  by  the  facts.  Murphy  v. 
Harper,  84  N.  C,  189. 

It  is  error  for  the  judge  to  pass  upon  exceptions  to  an  unfinished 
report.    White  v.  Utley,  86  N.  C,  415. 

A  referee's  report  as  to  the  value  of  board  and  lodging,  when  there 
is  no  agreement  as  to  price,  will  not  be  disturbed.  Wei  born  v. 
Simonton,  88  N.  C,  266. 

Where,  in  a  series  of  findings  by  a  referee,  some  are  proper,  an 
exception  to  the  whole  will  not  be  allowed.  Worthy  v.  Brower,  93  N. 
C,  344. 

An  exception  to  the  report  of  a  referee  will  not  be  considered  when 
it  is  vague  and  indefinite  and  imposes  on  the  court  the  necessity  of 
an  examination  of  the  entire  record  to  find  out  its  meaning.  Battle 
v.  Mayo,  102  N.  C.f  413;  Young  v.  Kennedy,  95  N.  C.,  265. 

Where  a  party  excepts  to  the  report  of  a  referee  because  he  fails 
to  find  on  a  particular  matter  as  a  fact,  and  the  report  is  recommitted 
to  the  referee  to  pass  on  such  matter,  he  cannot  be  allowed  to  ex- 
cept to  the  second  report  on  the  ground  that  such  matter  is  a  mixed 
question  of  fact  and  law.    Tyson  v.  Tyson,  92  N.  C,  288. 

Where  the  facts  stated  as  a  basis  of  exceptions  conflict  with  the 
findings  of  the  referee,  the  exceptions  should  be  overruled,  especially 
where  they  are  indefinite.     Smith  v.  Smith,  101  N.  C,  461. 

Where  an  order  is  made  recommitting  a  report  to  a  referee,  with 
directions  to  reform  it  In  the  particulars  set  out  in  the  order,  to 
which  no  exception  is  made,  the  complaining  party  cannot  except  to 
the  report  as  reformed  in  the  manner  directed,  and  thus  review  the 
order  of  re-reference,  but  he  must  except  to  the  order  itself  at  the 
time  It  is  made.     Cowles  v.  Curry,  96  N.  C,  331. 

An  exception  to  the  admission  of  evidence  by  a  referee,  after 
objection,  which  is  not  specific,  but  is  vague  and  indefinite  in  form, 
will  not  be  considered.     Perkins  v.  Berry,  103  N.  C,  131. 

When,  at  the  final  report  of  a  referee,  a  party  moved  to  exclude 
certain  charges  or  items,  this  will  be  treated  as  an  exception  thereto, 
and  there  can  be  no  question  as  to  the  motion  being  in  apt  time, 
when  no  objection  by  the  other  side  was  made.  Rogers  v.  Bank,  108 
N.  C,  574. 

An  exception  should  point  out  the  error  complained  of.  A  mere 
"objection"  is  not  a  compliance  with  the  statute  or  the  rules  of  court 
in  that  respect    Tilley  v.  Bivens,  110  N.  C,  343. 

When  exception  to  referee's  report  is  to  his  conclusion  that  plain- 
tiff cannot  recover,  this  being  a  mixed  question  of  law  and  fact,  the 
exception  opens  up  both  the  finding  of  fact  and  conclusion  of 
law  for  review  by  the  judge.     Brackett  v.  Gilliam,  125  N.  C,  380. 

If  exception  is  made  that  a  referee  fails  to  pass  upon  certain  evi- 
dence, it  is  competent  for  the  judge  to  pass  thereon  and  find  the 
facts.     Credle  v.  Ayers,  126  ft.  C. ;  Wallace  v.  Douglas,  103  N.  C,  19. 

Demand  for  jury  trial. — Every  litigant  has  the  constitutional  right 
of  a  trial  by  jury  unless  he  voluntarily  waives  it.  and,  in  case  of  a 
compulsory  reference  made  to  facilitate  the  trial  of  a  cause,  he  can 
renew  his  demand  for  a  jury  trial  by  excepting  to  the  report  of  the 
referee  and  pointing  out  the  findings  so  excepted  to  as  a  basis  for 
issues.     Wilson  v.  Featherstone,  120  N.  C,  446. 

Premature  appeal. — An.  appeal  from  an  order  sustaining  some  of 
the  exceptions  to  a  referee's  report  and  overruling  others,  and  recom- 
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mitting  the  report  with  instructions  to  correct  the  same  in  conform- 
ity to  the  ruling  of  the  court,  is  premature  and  will  be  dismissed* 
Upon  the  coming  in  of  the  report,  and  the  rendition  of  a  final  judg- 
ment, all  the  exceptions  can  be  noted  and  passed  upon  in  one  appeaL 
Jones  v.  Call,  89  N.  C,  188;  Torrence  v.  Davidson,  90  N.  C,  2;  Lute  v. 
Cline,  89  N.  C,  186;  Grant  v.  Reese,  90  N.  C,  3;  Leak  v.  Covington, 
95  N.  C,  193;  Wallace  v.  Douglas,  105  N.  C,  42;  McLean  v.  Breece, 
113  N  C,  390. 

Upon  the  coming  in  of  a  referee's  report,  defendant  filed  excep- 
tions, which  were  overruled  and  the  case  recommitted  to  the  referee. 
Defendant  excepted  and  appealed,  but  failed  to  perfect  his  appeaL 
When  the  second  report  of  the  referee  was  filed,  final  judgment  was 
rendered  against  defendant,  who  appealed  again:  Held,  that  the  su- 
preme court  would  review  the  rulings  embraced  in  the  first  appeal, 
more  especially  as  the  former  would  have  been  held  premature  if 
perfected.  Scroggs  v.  Stevenson,  100  N.  C,  354;  Alexander  v.  Alex- 
ander, 120  N.  C,  472. 

Where,  pending  a  reference,  the  defendant  moved  before  the  ref- 
eree to  make  new  parties,  which  motion  the  referee  certified  to  the 
superior  court  for  its  action,  where  the  motion  was  allowed  and  the 
plaintiff  appealed,  the  appeal  was  dismissed  as  fragmentary.  White 
v.  Utley,  94  N.  C,  511. 

See  Sec.  548,  post,  and  cases  cited. 

In  the  supreme  court. — The  supreme  court  reviews  decisions  of 
fact  by  a  judge  or  referee,  as  a  court  of  appeals,  and  not  as  a  court  of 
original  jurisdiction.  Green  v.  Castleberry,  77  N.  C,  164;  Green  v. 
Jones,  78  N.  C,  265. 

In  a  reference  under  The  Code,  the  referee  reports  the  evidence  and 
his  findings  of  fact  therefrom  and  his  conclusions  of  law.  Upon 
exceptions  filed,  the  judge  reviews  the  findings  of  fact  and  law — the 
findings  of  fact  by  the  judge  being  conclusive,  and  his  conclusions  of 
law  reviewable  on  appeal;  but  if  the  judge  does  not  find  the  facts, 
it  is  presumed  he  accepts  those  found  by  the  referee.  Barcroft  v, 
Roberts,  91  N.  C,  363;  Hunter  v.  Kelley,  92  N.  C,  285;  Miller  v. 
Groome,  109  N.  C,  148. 

And  this  is  so  even  in  actions  which  would  formerly  have  been 
cognizable  only  in  courts  of  equity.  Battle  v.  Mayo,  102  N.  C.t  413; 
Fertilizer  Co.  v.  Reams,  105  N.  C,  283. 

Where  there  is  any  evidence  to  support  the  finding  of  fact  by  a 
referee,  the  jurisdiction  of  the  supreme  court  is  limited  to  correcting 
any  errors  of  law,  and  the  findings  of  fact  are  conclusive  if  approved 
by  the  court  below.  Rhyne  v.  Love,  98  N.  C,  486;  Wiley  v.  Logan, 
95  N.  C,  358;  Reaves  v.  Davis,  99  N.  C,  425;  Abernathy  v.  Withers, 
99  N.  C,  520;  Kitchin  v.  Grandy,  101  N.  C,  86;  Howerton  v.  Sexton. 
104  N.  C,  75;  Nissen  v.  Manufacturing  Co.,  104  N.  C,  309;  Morrisey 
v.  Swinson,  104  N.  C,  555;  Wadesboro  v.  AtklnBon,  107  N.  C,  317. 

The  findings  of  fact  by  a  referee,  under  a  reference  by  consent, 
except  those  which  relate  to  the  admission  of  incompetent  or  the  re- 
jection of  competent  testimony,  or  where  there  is  no  evidence  to  sup- 
port them,  are  not  reviewable  if  approved  by  the  judge.  Grant  v. 
Reese,  94  N.  C,  720;  Smith  v.  Smith,  101  N.  C,  461;  Roper  v.  Burton, 
107  N.  C,  526;  Whitehead  v.  Whitehurst,  108  N.  C,  458;  Joyner  v. 
Stancill,  108  N.  C,  153;  Turner  v.  Shuffler,  108  N.  C,  642;  Vaughan 
v.  Lewellyn,  94  N.  C,  472. 

Where  an  appeal  is  taken  to  the  supreme  court  from  the  action  of 
a  judge  in  passing  upon  exceptions  to  the  report  of  a  referee,  ex- 
ceptions should  be  taken  and  stated  in  the  record  to  the  rulings  of 
the  judge  which  it  is  sought  to  have  reviewed,  and  the  case  ought 
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not  to  be  sent  up  to  be  heard  only  on  the  exceptions  taken  to  the  rul- 
ing of  the  referee.  Bank  v.  Manufacturing  Co.,  96  N.  C,  298 ;  Rhyne 
v.  Love,  98  N.  C,  486. 

The  supreme  court  cannot  consider  exceptions  to  the  findings  of  a 
referee  which  depend  upon  the  evidence,  when  no  evidence  is  sent  up 
with  the  transcript.    Jones  v.  Call,  96  N.  C,  337. 

The  supreme  court  will  only  consider  the  exceptions  to  the  rulings 
of  the  court  below  in  confirming  or  disaffirming  the  report  of  a  referee* 
Perry  v.  Hardison,  99  N.  C,  21. 

An  exception  to  a  referee's  report,  not  considered  by  the  Judge  be- 
low, cannot  be  considered  on  appeal;  a  ruling  in  the  court  below  be- 
ing necessary,  to  confer  jurisdiction  on  appeal.  In  such  case,  the 
cause  will  be  left  open  in  the  lower  court,  that  the  exception  may  be 
passed  upon  there.  Scroggs  v.  Stevenson,  100  N.  C,  354;  Tyson  v. 
Tyson,  100  N.  C,  360. 

The  supreme  court  will  not  entertain  an  objection,  made  for  the 
first  time  before  it,  that  the  findings  of  fact  by  a  referee  were  not 
supported  by  any  evidence.    Joyner  v.  Stancill,  108  N.  C,  153. 

After  judgment  in  the  supreme  court. — When  the  exceptions  to  the 
report  of  a  referee  are  overruled,  and,  upon  appeal,  judgment  is 
affirmed,  such  exceptions  cannot  be  reviewed,  and  the  questions 
raised  by  them  and  passed  upon  by  the  supreme  court  cannot  be  un- 
settled.    Burwell  v.  Burgwyn,  105  N.  C,  507. 

After  final  judgment  in  the  supreme  court,  the  superior  court  has 
no  power  to  order  a  further  reference,  or  to  take  any  action  in  the 
cause.     Pearson  v.  Carr,  97  N.  C,  194;  Brendle  v.  Herren,  Id.,  257. 

Arbitration  and  award. — Arbitrators  are  not  bound  to  decide  ac- 
cording to  law,  and  their  findings  of  fact  are  conclusive.  Gudger  v. 
Baird,  66  N.  C,  438;  Lusk  v.  Clayton,  70  N.  C,  184;  Keener  v.  Good- 
son,  89  N.  C,  273;  Robbins  v.  Killebrew,  95  N.  C,  19;  Henry  v.  Hil- 
liard,  120  N.  C,  479;  Mayberry  v.  Mayberry,  121  N.  C,  248. 

Where  an  arbitrator  intends  to  be  governed  by  rules  of  law,  but 
misconceives  them,  he  may  be  reviewed.  Miller  v.  Bryan,  86  N.  C, 
167;  King  v.  Neuse  Mfg.  Co.,  79  N.  C,  360;  Smith  v.  Kron,  109  N.  C. 
103,  and  cases  cited. 

An  award  in  writing,  like  a  written  contract,  cannot  be  added  to  or 
varied.  It  speaks  for  itself,  and  is  not  open  to  proof  of  the  "under- 
standing" of  the  arbitrators  as  to  its  effect.  Scott  v.  Green,  89  N.  C, 
278. 

In  an  action  for  the  recovery  of  land,  the  defendant  denied  the 
allegations  of  the  complaint  and  pleaded  a  counterclaim,  alleging 
title  to  the  lands  in  himself,  and  asking  damages  for  trespasses 
done  thereon  by  the  plaintiffs.  By  consent,  the  case  was  submitted 
to  arbitrators  to  decide  the  matters  in  issue,  except  the  question  of 
title,  the  award  to  be  a  judgment  of  the  court.  The  arbitrators 
awarded  damages  to  the  defendant.  Upon  filing  the  award,  the  court 
gave  judgment  against  the  plaintiffs  for  the  amount  found  by  the 
arbitrators:  Held,  to  be  erroneous,  as  the  defendant  could  have  no 
judgment  for  damages  until  the  issue  as  to  the  title  should  be  de- 
termined in  his  favor.     Whedbee  v.  Leggett,  92  N.  C,  465. 

Where  a  reference  is  made  to  several  persons,  the  agreement  of  all 
is  necessary  to  an  award,  unless  it  is  expressly  agreed  that  a  less 
number  may  make  it.  Code,  3768  (2)  does  not  apply  to  arbitrators. 
Arbitrators  have  an  implied  authority  to  determine  the  question  of 
the  costs  of  cause  submitted  to  them.  Oakley  v.  Anderson,  93  N. 
C,  108. 

Where  an  agreement  to  submit  the  matters  in  controversy  to  arbi- 
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tration  has  been  made  a  rule  of  court,  the  award  may  be  set  aside  for 
fraud,  insufficiency  in  not  disposing  of  all  matters  referred,  and  for 
other  adequate  causes.     Metcalf  v.  Guthrie,  94  N.  C,  447. 

An  agreement  to  submit  a  controversy  to  arbitration  will  be  pre- 
sumed to  embrace  every  issue  of  law  and  fact  necessary  to  its  final 
determination.    Robbins  v.  Killebrew,  95  N  C,  19. 

Corruption  is  a  good  ground  for  setting  aside  an  award,  but  a  mis* 
take  is  not  unless  caused  by  fraud  or  undue  influence  of  a  party. 
Patton  v.  Garrett,  116  N.  C,  847;  Mayberry  v.  Mayberry,  121  N. 
C,  248. 

Unless  it  is  agreed  that  the  arbitrators  shall  fix  their  own  compen- 
satlon,  they  have  no  power  to  do  so.  Kelly  v.  R.  R.,  110  N.  C,  431, 
and  cases  there  cited. 

Where  an  agreement  to  submit  a  matter  in  controversy  in  a  pend- 
ing action  to  arbitration,  is  not  made  a  rule  of  court,  but  In  accord- 
ance with  an  independent  agreement,  made  outside  of  the  action,  the 
failure  of  either  party  to  abide  by  the  award,  furnishes  a  new  cause 
of  action  for  the  recovery  of  damages  at  law,  or  for  specific  per- 
formance, in  a  proper  case,  in  a  court  of  equity.  The  remedy  must 
be  sought  in  a  new  action  and  cannot  be  obtained  by  setting  it  up 
in  a  supplemental  complaint  in  the  action  pending.  Metcalf  v. 
Guthrie,  94  N.  C,  447;  Jackson  v.  McLean,  96  N.  C,  474;  Long  v. 
Fitzgerald,  97  N.  C,  39. 

Where  a  party  files  exceptions  to  an  award  and  seeks  to  have  it 
modified  by  the  court,  he  waives  all  objection  to  the  fact  that  the 
submission  was  made  in  pais,  and  the  court  can  proceed  to  act  on 
the  award  as  if  it  had  been  made  under  an  order  in  the  cause.  Long 
v.  Fitzgerald,  97  N.  C,  39. 

Where  all  matters  embraced  in  an  action  are  submitted  to  arbitra- 
tors, and  they  make  no  mention  in  their  award  of  one  item  of  charge 
claimed  by  one  of  the  parties,  they  will  be  taken  to  have  disallowed 
it.    Ibid. 

An  award  duly  made  upon  an  arbitration,  and  performed,  consti- 
tutes a  good  plea  in  bar  to  a  subsequent  action  for  the  same  cause. 
Cheatham  v.  Rowland,  105  N.  C,  218. 

The  award  of  the  arbitrator,  when  made  a  judgment  of  the  court, 
is  final  and  conclusive  between  the  parties.  Reizenstein  v.  Hahn, 
107  N.  C,  156. 

When  either  party  to  an  arbitration  acts  in  bad  faith  in  order  to 
defeat  its  real  object,  the  other  is  absolved  from  duty  with  regard  to 
it.  Braddy  v.  Insurance  Company,  115  N.  C,  354.  When  arbitrators 
fail  to  agree  the  parties  are  relegated  to  their  legal  rights.  Pret* 
felder  v.  Ins.  Co.,  116  N.  C,  491;  S.  C,  123  N.  C,  164. 

Arbitrators  need  not  go  into  particulars  and  assign  the  reasons 
upon  which  their  award  is  based.  Mayberry  v.  Mayberry,  121  N.  C, 
248. 

While  corruption  is  good  ground  for  setting  aside  an  award,  a  mis- 
take of  fact  is  not,  unless  the  arbitrators  have  made  it  through  un- 
due influence  or  the  fraud  of  a  party.  Mayberry  v.  Mayberry,  121  K. 
C,  248. 

The  parties  agreed  that  the  referees  should  determine  the  case  afl 
arbitrators,  but  before  the  close  of  the  evidence  and  before  the 
award  was  made,  the  defendants  served  notice,  in  writing,  revoking 
the  agreement  to  arbitrate.  The  referees,  nevertheless,  ignoring  the 
notice,  made  their  award,  to  which  the  defendants  excepted.  The 
court  set  aside  the  award  and  the  plaintiffs  appealed;  Held,  that  the 
order  was  only  interlocutory  and  the  appeal  was  premature;  the 
plaintiffs  should  have  excepted,  and  had  their  exceptions  noted  on 
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the  record,  so  that  the  whole  matter  might  be  brought  up  on  appeal 
from  the  final  judgment.     Harding  v.  Hart,  118  N.  C,  839. 

Estoppel. — The  widow  and  executor  by  mutual  consent  selected 
three  men  to  lay  off  to  the  widow  her  year's  support,  and  both  parties 
assented  to  the  report,  in  the  absence  of  fraud  and  undue  influence, 
the  widow  is  estopped  by  the  award  and  cannot  maintain  a  proceed- 
ing under  the  statute  for  a  year's  allowance.  JTlippin  y.  Flippln,  117 
N   C     376 

'See  Sec*  420,  ante,  and  cases  cited.       SIIPREMR  CT  LIBRA&ft 

Sec.  423,  Referees,  how  chosen  ;  who  may  be  referee  ;  report. 
C.C.P.9s.247. 

In  all  cases  of  reference  the  parties  as  to  whom  issues  are 
joined  in  the  action  (except  when  the  defendant  is  an  infant 
or  an  absentee)  may  agree  in  writing  upon  a  person  or  per- 
sons, not  exceeding  three,  and  a  reference  shall  be  ordered 
to  him  or  them,  and  to  no  other  person  or  persons.  And  if 
such  parties  do  not  agree,  the  court  shall  appoint  one  or 
more  referees,  not  more  than  three,  who  shall  be  free  from 
exception.  And  no  person  shall  be  appointed  referee  to 
whom  all  parties  in  the  action  shall  object.  And  no  judge 
or  justice  of  any  court  shall  sit  as  referee  in  any  action 
pending  in  the  court  of  which  he  is  judge  or  justice,  and  not 
already  referred,  unless  the  parties  otherwise  stipulate.  The 
referee  shall  make  and  deliver  a  report  within  such  time  as 
may  be  ordered  by  the  court.  The  report  of  the  referee  shall 
be  made  to  the  clerk  of  the  court  in  which  the  action  is  pend- 
ing ;  either  party,  during  the  term  or  upon  ten  days'  notice 
to  the  adverse  party  out  of  term,  may  move  the  judge  to 
review  such  report,  and  set  aside,  modify  or  confirm  the 
the  same  in  whole  or  in  part,  and  no  judgment  shall  be 
entered  on  any  reference  except  by  order  of  the  judge. 

Right  to  terminate  the  reference. — A  reference  ordered  by  the 
court  to  take  an  account,  in  an  action  pending  before  it,  is  not  such 
a  reference  as  the  parties  or  either  of  them  may  end  at  their  elec- 
tion.    Green  v.  Green,  69  N.  C,  294. 

A  party  cannot  elect  to  end  a  reference  after  the  report  of  the 
referee  has  been  made,  and  he  has  filed  exceptions  thereto.  Arm- 
field  v.  Brown,  70  N.  C,  27. 

After  the  parties  have  once  waived  their  right  to  a  jury  trial  by 
consenting  to  a  reference,  they  cannot  afterwards  withdraw  such 
waiver  and  demand  a  jury,  nor  has  the  court  power  to  discontinue  it, 
at  its  discretion.  Armfleld  v.  Brown,  70  N.  C,  27;  Perry  v.  Tupper, 
77  N.  C,  413. 
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Where  parties  to  an  action  Sigree  to  refer  the  matter  in  controversy 
to  a  referee,  their  assent  continues  until  the  order  of  reference  is 
complied  with  by  a  full  report.  In  such  case  an  objection  of  one  of 
the  parties  to  a  re-reference  to  the  same  referee  was  properly  over- 
ruled.    Fleming  v.  Roberts,  77  N.  C,  415. 

Note. — This  section  as  now  amended  neither  requires  the  report, 
as  formerly,  to  be  filed  in  sixty  days,  nor  permits  the  parties  to 
terminate  the  reference  on  notice. 

Reference  set  aside. — The  court  can,  in  its  discretion,  set  aside  a 
reference  to  state  an  account,  after  report  made  and  exceptions  filed, 
and  proceed  to  try  the  case.  Bushee  v.  Surles,  79  N.  C,  51;  Cum- 
mings  v.  Swepson,  124  N.  C,  579. 

Appointment  of  an  attorney  in  the  action  as  arbitrator. — Quaere, 
whether  the  reference  of  an  action  by  consent  to  an  attorney  in  the 
cause,  for  arbitration  revokes  his  authority  as  attorney.  Williams 
v.  Thomas,  78  N.  C,  47. 

Report  set  aside. — It  is  the  duty  of  a  referee  to  state  positively  and 
definitely  all  the  facts  constituting  the  grounds  of  defence,  and  not 
leave  to  inference  what  is  the  precise  fact  intended  to  be  found. 
Conclusions  of  law  and  fact  must  be  stated  separately ;  otherwise  the 
appellate  court  cannot  review  the  referee's  conclusions  of  law,  its  pe- 
culiar province,  and  the  report  of  the  referee  will  be  set  aside  as  be- 
ing defective,  and  the  cause  remanded.  Earp  v.  Richardson,  75  N. 
C,  84;  Cooper  v.  Middleton,  94  N.  C,  86. 

A  report  of  a  referee  that  does  not  state  all  the  items  of  the  ac- 
count between  the  parties  will  be  set  aside  for  vagueness.  Mo 
Campbell  v.  McClung,  75  N.  C,  393;  Gore  v.  Lewis,  109  N.  C,  539; 
Sharpe  v.  Eliason,  116  N.  C,  665. 

A  report  of  a  referee  will  not  be  set  aside  and  re-reference  ordered, 
where  the  same,  though  informal,  furnishes  the  information  re- 
quired. Gulley  v.  Macy,  89  N.  C,  343:  Grant  v.  Edwards,  92  N.  C. 
442. 

Where  the  report  of  a  referee  is  imperfect  or  unsatisfactory,  the 
court  will  disregard  the  exceptions  thereto  and  order  a  reference 
with  instructions  as  to  the  manner  of  stating  the  account.  Grant  v. 
Bell,  90  N.  C,  559;  Trimble  v.  Hunter,  104  N.  C,  129. 

A  referee  admitted  certain  evidence,  which  was  objected  to,  and 
made  his  report  without  ruling  on  the  admissibility  of  such  evidence. 
In  the  superior  court  there  was  an  order  of  re-reference,  in  which  the 
referee  was  expressly  directed  to  rule  upon  the  admissibility  of  the 
evidence  objected  to.  The  referee  .made  another  report,  without 
passing  on  the  evidence,  and  the  defendant  excepted;  Held,  that  it 
was  error  to  give  judgment  confirming  the  report  without  passing 
on  the  objection  to  the  evidence,  and  that  the  judge  below  could  pass 
upon  the  competency  of  the  evidence,  without  again  recommitting 
the  case  to  the  referee.    Wallace  v.  Douglass,  103  N.  C,  19. 

Argumentative  report. — The  report  of  a  referee  should  not  be  ar- 
gumentative.    Weisel  v.  Cobb.  118  N.  C,  12. 

Remanded. — The  supreme  court  cannot  make  a  finding  of  facts, 
and  when  a  referee's  report  containing  a  large  volume  of  evidential 
facts  but  without  a  single  finding  of  fact  either  by  him  as  referee 
or  by  the  judge  below,  comes  to  this  court  it  will  be  remanded  in  or- 
der that  the  facts  may  be  found.  Foushee  v.  Beck  with,  119  N.  C, 
178. 

Court  retains  jurisdiction  pending  reference. — The  failure  of  a 
plaintiff  for  four  and  a  half  years  to  prosecute  an  action  which  has 
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been  referred  by  consent  authorizes  the  court  to  enter  a  non-suit 
for  such  neglect.     Stith  v.  Jones,  119  N.  C,  428. 

The*  court  retains  the  cause  and  its  jurisdiction  in  every  case  of 
reference,  with  power  to  review  and  reverse  the  conclusions  of  law 
of  referee;  and  a  discretion  to  modify  or  set  aside  the  report  and  its 
ruling  in  the  latter  respect  is  not  reviewable  unless  it  appears  that 
such  discretion  has  been  abused.  Cummings  v.  Swepson,  124  N.  C, 
579. 

Duty  of  judge. — It  is  the  duty  of  the  trial  court  to  review  and  pass 
upon  all  the  exceptions  to  the  report  of  the  referee,  whether  to  the 
conclusions  of  law  or  findings  of  fact,  and  set  aside,  modify  or  con- 
firm them,  according  to  his  judgment.  His  conclusions  upon  the 
exceptions  to  matters  of  law  are  reviewable,  but  those  upon  the  facts 
are  not.     Miller  v.  Groome,  109  N.  C,  148. 

Evidence  should  accompany  report. — The  evidence  in  writing  upon 
which  facts  are  found  by  a  referee  must  accompany  his  report.  Cain 
v.  Nicholson,  77  N.  C,  411;  Com'rs  v.  Magnin,  85  N.  C,  114. 

A  referee  is  not  required  to  refer  to  the  evidence  in  his  findings  of 
fact  All  that  is  required  is  that  he  should  transmit  to  the  court  the 
evidence  upon  which  his  findings  are  based.  Barbee  v.  Green,  92 
N.  C,  471. 

All  the  evidence  taken  by  a  referee  should  accompany  his  report, 
to  the  end  that  it  may  be  considered  by  the  court  in  reviewing  his 
findings.     Tharington  v.  Tharington,  99  N.  C,  118. 

That  the  referee  has  not  reported  all  the  evidence  taken  during  the 
trial  before  him,  is  not  ground  of  exception.'  If  all  the  evidence  is 
not  sent  up,  the  remedy  of  the  prejudiced  party  is  by  application  to 
the  judge  for  an  order  directing  the  referee  to  send  up  that  which 
has  been  omitted.  Perkins  v.  Berry,  103  N.  C,  131;  Williams  v. 
Whiting,  92  N.  C,  683. 

A  report  of  a  referee  having  been  filed,  and  the  parties  allowed 
time  for  exceptions,  a  party  who  has  not  filed  exceptions  within  the 
time  has  no  right  to  take  the  objection,  by  motion  for  a  recommittal, 
that  the  evidence  twas  not  filed  with  the  report,  and  the  referee  did 
not  report  the  facts  upon  which  he  based  his  conclusions  of  law; 
though  the  court  might,  in  its  discretion,  allow  him  to  except  for 
sufficient  cause  shown.     Manufacturing  Co.  v.  Williamson,  100  N. 

Exceptions,  when  to  be  filed. — Exceptions  must  be  filed  at  the  term 
at  which  the  report  is  submitted.  It  is  in  the  discretion  of  the  judge 
whether  they  are  permitted  to  be  filed  at  a  subsequent  term  or  not. 
Long  v.  Logan,  86  N.  C,  535:  Com'rs  v.  Magnin,  85  N.  C,  114;  Mc- 
Neill v.  Hodges,  105  N.  C,  52:  Johnson  v.  Loftin,  111  N.  C,  319. 

Exceptions  to  a  referee's  report  should  be  filed  at  the  term  to 
which  the  report  is  made.  University  v.  Lassiter,  83  N.  C,  38.  But 
if  this  is  not  done,  the  court  can,  in  its  discretion,  allow  exceptions  to 
be  filed  at  any  time  before  judgment  upon  the  report.  State  v. 
Peebles,  67  N.  C,  97:  R.  R.  v.  King,  125  N.  C,  454. 

Where  exceptions  to  a  referee's  report  are  not  filed  within  the  pre- 
scribed time,  it  is  within  the  discretion  of  the  judge  below  to  refuse 
to  consider  them.     Shields  v.  McNeill,  118  N.  C,  590. 

An  exception  to  the  finding  of  fact  by  a  referee  cannot  be  taken  for 
the  first  time  in  the  supreme  court.     Hawkins  v.  Cedar  Works,  122 

N.     (~r.,    OOi  * 

Exceptions  to  be  heard  within  the  county. — Except  by  consent,  or 
in  those  cases  specially  permitted  by  the  statutes,  the  judge  of  the 
superior  court  has  no  jurisdiction  to  hear  a  cause  or  make  orders 
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therein  outside  of  the  county  in  which  the  action  is  pending.    Mc- 
Neill v.  Hodges,  99  N.  C.,  248;  Ledbetter  v.  Pinner,  120  N.  O.,  4$5. 

See,  generally,  cases  cited  under  preceding  sections  of  this  sub- 
chapter. 


chapter  six. 


MANNER  OF  ENTERING  JUDGMENT. 


8BCTION. 

424.  Judgment  may  be  for  or  against 

any  of  the  parties;  may  grant 
defendant  affirmative  relief; 
complaint  may  be  dismissed 
for  neglect  to  prosecute  ac- 
tion; judgment  against  mar- 
ried woman. 

425.  The  relief  to  be  awarded  to 

the  plaintiff. 

426.  Judgment  in  certain  cases  to 

be  a  conveyance  of  title. 

427.  Judgment  to  he  regarded  as  a 

deed,  and  to  be  registered. 
42?.  Copy  of  judgment  from  regis- 
ter's office  to  be  evidence. 

429.  Judgment  to  be]  registered  as 

deeds. 

430.  Rates  of  damages  where  dam- 

ages are  recoverable. 


Section. 

431.  Judgment  in  action  for  recov- 

ery of  personal  property. 

432.  What  judge  to  approve  judg- 

ments, orders  and  decrees. 

438.  Judgments  to  be  docketed  and 
indexed;  judgments  at  same 
term,  when  held  to  be  dock- 
eted. 

434.  Judgment  roll. 

43.1.  Judgments,  when  and  how  to 
be  docketed;  secured  on  ap- 
peal. 

436.  Judgments  in  supreme  court 
may  be  docketed  in  superior 
court;  lien  of  judgment; 
when  transcript  may  be  ob- 
tained. 


Sec.  424.  Judgment  may  be  for  or  against  any  of  the  par" 
ties:  may  grant  defendant  affirmative  relief;  complaint 
may  be  dismissed  for  neglect  to  prosecute  action;  judgment 
against  married  woman*    C.  C.  P.,  *.  248, 

(1)  Judgment  may  be  given  for  or  against  one  or  more  of 
several  plaintiffs,  and  for  or  against  one  or  more  of  several 
defendants;  and  it  may  determine  the  ultimate  rights  of 
the  parties  on  each  side  as  between  themselves ; 

Judgments,  how  framed. — Under  The  Code,  the  courts  are  required 
to  frame  their  judgments  so  as  to  protect  both  the  legal  and  equit- 
able rights  of  the  parties.     Hutchinson  v.  Smith,  68  N.  C,  354. 

Where  an  action  is  brought  for  an  injury  caused  by  the  separate 
acts  of  parties  having  a  common  interest  adverse  to  the  plaintiff,  the 
jury  may  assesg  separate  damages  as  to  each.  Long  v.  Swindell,  77 
N.  C,  176. 

A  judgment  rendered  in  favor  of  a  plaintiff,  and  an  affirmative  one 
in  favor  of  the  defendant,  though  written  and  attested  separately, 
constitute  but  one  judgment.     Hall  v.  Younts,  87  N.  C,  285. 
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In  ejectment,  the  plaintiff  may  recover  and  defendant  will  retain 
bo  much  of  the  land  as  each  shows  himself  entitled  to  upon  the  evi- 
dence, unaffected  by  the  fact  that  both,  in  the  pleadings,  set  up  a 
claim  to  the  whole  tract.  Cowles  v.  Ferguson,  90  N.  C,  308;  Moore 
v.  Angel,  116  N.  C  843. 

Where  the  plaintiff  is  not  made  a  party  in  her  representative  capa- 
city as  administratrix,  no  judgment  can  be  given  affecting  her  as 
such.     Usry  v.  Suit,  91  N.  C,  406. 

In  an  action  to  recover  for  work  and  labor  upon  the  construction  of 
a  house,  the  court  may,  in  a  judgment  for  the  amount  due,  decree  a 
lien  on  the  premises  therefor.     Oakley  v.  Van  Noppen,  96  N.  C,  60. 

It  is  not  erroneous  in  an  action  against  the  sureties  upon  several 
bonds  of  a  public  officer,  to  enter  judgment  against  the  defendants 
for  the  penalties  of  their  respective  bonds.  Davenport  v.  McKee,  98 
N.  C.,  500. 

In  ejectment. — A  judgment  now  is  conclusive  as  to  title.  Moore 
v.  Angel,  116  N.  C,  843,  and  cases  there  cited;  Credle  v.  Ayers,  126 
N.  C. 

Judgment  between  parties  on  same  side. — A  judgment  may  de- 
termine the  ultimate  rights  of  the  parties  on  each  side  between  them- 
selves as  well  as  between  the  adverse  parties  in  the  litigation.  Hare 
v.  Jemigan,  76  N.  C,  471;  Clark  v.  Williams,  70  N.  C.,  679;  Hughes 
v.  Boone,  81  N.  C,  204;  Davis  v.  Mfg.  Co.,  114  N.  C,  321;  Banking  Co. 
v.  Duke,  126  N.  C. 

A  judgment  can  be  rendered  in  favor  of  one  co-defendant  against 
another.  McNeill  v.  Hodges,  105  N.  C,  52:  but  only  upon  matters 
connected  with  the  cause  of  action.  Hulbert  v.  Douglas,  94  N.  C, 
128:  Bobbitt  v.  Stanton,  120  N.  C,  253. 

While  the  rule  is  that  a  judgment  against  several  defendants  deter- 
mines none  of  the  rights  among  themselves,  but  only  the  existence 
and  legality  of  the  demand,  yet,  where  the  respective  rights  of  the 
parties  are  drawn  in  issue  by  them  and  adjudicated,  the  judgment 
is  conclusive  between  them.    Baugert  v.  Blades,  117  N.  C,  221. 

Judgment  in  favor  of  tenant  in  common. — Where  a  tenant  in  com- 
mon maintains  his  action  for  an  interest  in  land,  the  judgment  should 
be  that  he  be  let  into  possession  as  tenant  in  common  with  the  de- 
fendants and  not  for  the  recovery  of  the  whole  tract.  Vick  v.  Baker, 
122  N.  C,  99. 

Contributory  negligence. — A  verdict  finding  defendant  guilty  of 
negligence,  the  plaintiff  guilty  of  contributory  negligence,  and  that 
plaintiff  was  entitled  to  recover  a  certain  sum,  entitles  the  defend- 
ant to  judgment  against  the  plaintiff.  Baker  v.  Railroad,  118  N.  C, 
1016. 

(2)  And  it  may  grant  to  the  defendant  any  affirmative 
relief  to  which  he  may  be  entitled  ; 

Judgment  for  counterclaim. — Whenever  the  answer  sets  up  a 
counterclaim,  the  defendant,  if  he  recover,  is  entitled  to  any  judg- 
ment required  to  make  it  effectual.  Walsh  v.  Hall,  66  N.  C.,  233; 
Hall  v.  Tillman,  110  N.  C,  500. 

When  a  party  is  sued  by  a  firm,  he  may  have  judgment  in  the  ac- 
tion on  a  counterclaim  against  the  partnership,  or  against  either  of 
the  partners.  Sloan  v.  McDowell,  71  N.  C,  856;  Davis  v.  Mfg.  Co., 
114  N.  C,  321. 

A  vendee,  in  an  executory  contract  to  convey  lands,  having  failed 
to  pay  the  purchase-money  when  it  became  due,  subsequently  pur- 
chased his  notes  therefor  at  an  administrator's  sale  for  a  nominal 
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amount,  and  then  brought  an  action  to  compel  the  vendor's  repre- 
sentatives to  convey  to  him:  Held,  (1)  that  a  specific  performance 
would  not  be  decreed  until  the  vendee  had  paid  the  price  stipulated 
in  the  contract  of  sale;  (2)  that  the  defendants  having  prayed  for 
affirmative  relief,  it  was  not  error  to  decree  that  the  lands  should  be 
sold  and  the  proceeds  applied  to  the  satisfaction  of  the  balance  due, 
if  the  plaintiff  did  not  pay  within  a  time  fixed.  Burnap  v.  Sidberry, 
108  N.  C.,  307. 
See  Sec.  244,  ante,  and  cases  cited. 

Judgment  for  defendant  on  both  legal  and  equitable  defences.— A 
defendant  is  entitled  to  set  up  as  many  defences  as  he  may  have, 
legal  or  equitable,  and  to  have  such  relief,  affirmative  or  other,  as 
shall  be  legally  authorized  on  the  facts  constituting  his  defence. 
Melvin  v.  Stephens,  82  N.  C,  283. 

Both  legal  and  equitable  rights  are  now  administered  in  one  and 
the  same  action.  Hence,  if  to  a  suit  for  specific  performance  of  a 
contract  to  convey  land  the  statute  of  frauds  is  pleaded,  the  court 
can  render  judgment  for  return  of  the  purchase-money.  Pendleton 
v  Dalton,  92  N.  C,  185. 

Mesne  profits. — Where,  after  final  judgment  in  the  supreme  court, 
it  was  suggested  that  since  the  date  to  which  the  referee's  report 
settled  the  rights  and  liabilities  of  the  parties,  the  plaintiff  had  re- 
mained in  possession  of  the  land  and  become  liable  for  additional 
rents,  the  right  could  not  be  enforced  in  this  action,  but  the  defend- 
ant must  bring  a  new  action  to  ascertain  the  amount  of  such  addi- 
tional liability.     Pearson  v.  Carr,  97  N.  C,  194. 

Under  the  present  method  of  civil  procedure,  rents  are  recoverable 
up  to  the  time  of  trial.  Morrisey  v.  Swinson,  104  N.  C,  555;  Arling- 
ton v.  Arrington,  114  N.  C,  116;  Credle  v.  Ayers,  126  N.  C. 

(3)  In  an  action  against  several  defendants,  the  court  may, 
in  its  discretion,  render  judgment  against  one  or  more  of 
them,  leaving  the  action  to  proceed  against  the  others,  when- 
ever a  several  judgment  may  be  proper ; 

Judgment  against  one  or  more  defendants. — When  landlord  and 
tenant  are  sued  together  in  an  action  to  recover  land,  and  the  tenant 
fails  to  answer  or  to  verify  his  answer,  the  complaint  being  verified, 
there  may  be  a  judgment  entered  against  him,  but  no  execution  can 
issue  until  the  trial  of  the  issue  made  up  by  the  landlord.  Harkey 
v.  Houston.  65  N.  C,  137. 

The  rights  and  liabilities  of  the  defendants,  not  only  to  the  plain- 
tiff, but  to  each  other,  may  be  determined  in  the  action,  and  should 
be  embraced  in  the  judgment.  Clark  v.  Williams.  70  N.  C,  679;  Hare 
v.  Jernigan,  76  N.  C.  471:  Hughes  v.  Boone,  81  N.  C,  204;  McNeill 
v.  Hodges,  105  N.  C,  52;  Davis  v.  Mfg.  Co.,  114  N.  C,  321 

It  is  against  the  practice  to  sever  the  facts  of  a  demand  in  the 
complaint  and  enter  Judgment  for  one  portion,  and  order  a  reference 
to  ascertain  the  amount  of  the  other  portion  for  judgment  as  to  that 
Depriest  v.  Patterson,  85  N.  C,  376. 

Judgment  as  to  part  and  continuance  as  to  the  rest.— Judgment 
can  be  taken  for  so  much  of  the  plaintiff's  demand  as  is  admitted  by 
the  answer  and  the  case  continued  as  to  the  rest.  Parker  v.  Bledsoe, 
87  N.  C,  221. 

(4)  The  court  may  also  dismiss  the  complaint,  with  costs 
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in  favor  of  one  or  more  defendants,  in  case  of  unreasonable 
neglect  on  the  part  of  the  plaintiff  to  serve  the  summons  on 
other  defendants,  or  to  proceed  in  the  cause  against  the 
defendant  or  defendants  served.  In  an  action  brought  by 
or  against  a  married  woman,  judgment  may  be  given  against 
her  as  well  for  costs  as  for  damages,  or  both,  for  such  costs 
and  for  such  damages,  iu  the  same  manner  as  against  other 
persons,  to  be  levied  and  collected  of  her  separate  estate,  and 
not  otherwise. 

Judgment  on  an  award  of  arbitrators. — It  was  not  the  intention  of 
The  Code  to  deprive  parties  of  the  right  to  refer  all  matters  in  con- 
troversy to  arbitrators,  with  power  to  make  an  award,  which  should 
be  a  rule  of  court.  This  is  merely  an  agreement  to  confess  judgment 
according  to  the  award.  If  the  parties  have  no  suit  in  court  concern- 
ing the  matters  referred,  the  court  will  not  enforce  it  as  a  rule  of 
court,  but  will  leave  the  parties  to  their  remedy  on  the  arbitration 
bond.  Lusk  v.  Clayton,  70  N.  C,  184;  Henry  v.  Hilliard,  120  N.  C, 
479,  and  cases  cited. 

Where  a  cause  is  referred  to  arbitrators,  the  submission  to  be  a 
rule  of  court,  the  court  enters  judgment  according  to  the  award. 
Keener  v.  Goodson,  89  N.  C,  273;  Grimes  v.  Brown,  113  N.  C,  154. 

Sev  cases  on  "Arbitration"  cited  under  Sees.  420  and  422,  ante. 

If  facts  in  dispute. — It  is  error  to  give  a  judgment  predicated  upon 
disputed  facts  not  found  by  the  jury.     Spencer  v.  Bell,  109  N.  C,  39. 

Judgments  not  signed. — An  omission  to  sign  a  judgment  will  not 
avoid  it  as  to  strangers.  Rollins  v.  Henry,  78  N.  C,  342;  Spencer  v. 
Credle,  102  N.  C,  68;  Bond  v.  Wool,  113  N.  C,  20;  Range  Co.  v.  Car- 
ver, 118  N.  C,  328. 

The  validity  of  a  judgment  is  not  affected  by.  the  failure  of  a  judge 
to  sign  it,  since  the  statute  providing  for  such  signing  is  merely  di- 
rectory. Keener  v.  Goodson,  89  N.  C,  273;  Matthews  v.  Joyce,  85 
N.  C,  258;  Young  v.  Jackson,  92  N.  C,  144. 

Note. — The  act  requiring  the  signature  of  the  judge  to  judgments 
seems  repealed,  except  in  cases  where  infants  are  parties  to  the  ac- 
tion, and  in  special  proceedings. 

See  Sec.  288,  ante,  and  cases  cited. 

Judgment  good  in  part  and  erroneous  in  part. — A  judgment  consist- 
ing of  several  distinct  and  independent  parts  may  be  good  as  to  one 
part  and  erroneous  as  to  the  others.  Moore  v.  Ingram,  91  N.  C,  376 ; 
Young  v.  Connelly,  112  N.  C,  646. 

Judgments  set  aside. — A  judgment  can  only  be  reviewed  upon 
some  direct  proceeding  instituted  for  that  purpose.  Weeks  v.  Weeks, 
79  N.  C,  77. 

A  court  may  always  vacate  or  modify  its  judgment  during  the  term 
at  which  it  is  rendered.  Halyburton  v.  Carson,  80  N.  C,  16;  State  v. 
Warren,  92  N.  C,  825;  In  re  Brittain,  93  N.  C,  587;  State  v.  Manly, 
95  N.  C,  661. 

Where  a  final  decree  has  been  entered  in  a  proceeding  and  carried 
into  effect,  the  only  mode  of  testing  its  validity  is  by  a  new  action 
commenced  by  summons.  England  v.  Garner,  84  N.  C,  212;  Coving- 
ton v.  Ingram,  64  N.  C,  1*8;  Thaxton  v.  Williamson,  72  N.  C,  125; 
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Peterson  v.  Vann,  83  N.  C.,  118;  Rawls  v.  Carter,  119  N.  C,  596; 
Sledge  v.  Elliott.  116  N.  C,  712;  Smallwood  v.  Trenwith,  110  N.  C, 
91:  Carter  v.  Rountree,  109  N.  C,  29;  Smith  v.  Fort,  106  N.  C,  446. 

Judgments  against  a  corporation  rendered  upon  process  issued 
after  it  ceased  to  exist  are  of  no  validity,  and  may  be  impeached  by 
any  party  interested  in  the  administration  of  its  assets.  Dobson  v. 
Simonton,  86  N.  C,  492. 

A  judgment  can  be  set  aside  for  irregularity,  only  at  the  instance 
of  the  party  prejudiced.  Hinsdale  v.  Hawley,  89  N.  C,  87;  Jacobs  v. 
Burgwyn,  63  N.  C,  196;  Rollins  v.  Henry,  78  N.  C,  342;  Knott  v.  Tay- 
lor, 99  N.  C,  511;  Walton  v.  McKesson,  101  N.  C,  428. 

Where  a  judgment  by  a  court  of  competent  jurisdiction  Is  after- 
wards set  aside,  the  rights  of  third  persons  honestly  acquired  there- 
under will  be  respected;  but  otherwise,  where  such  parties  have 
knowledge  of  any  irregularity  or  fraud  in  procuring  its  rendition. 
Morris  v.  Gentry,  89  N.  C,  248;  Harrison  v.  Hargrove,  120  N.  C,  96. 

The  law  presumes  that  a  party  to  an  action  has  notice  thereof,  and 
a  knowledge  of  its  nature,  but  the  contrary  can  be  shown  in  a  pro- 
ceeding to  attack  the  judgment  therein.     Ibid. 

A  court  has  power  to  set  aside  and  vacate  a  consent  judgment  for 
fraud  or  surprise,  but  it  cannot  alter  or  correct  it,  except  with  the 
consent  of  all  the  parties  affected  by  it.  Vaughan  v.  Gooch,  92  N.  C, 
524:  Kerchner  v.  McEachern,  93  N.  C,  447;  Deaver  v.  Jones,  114  N. 
C,  649. 

The  courts  will  be  slow  to  exercise  the  power  to  vacate  judicial 
proceedings,  where  persons  relying  upon  their  integrity  have  ac- 
quired rights  thereunder,  or  where  the  parties  asking  such  relief 
have  allowed  a  long  time  to  elapse  and  no  meritorious  reason  is 
shown.     Edwards  v.  Moore,  99  N.  C,  1. 

A  judgment  may  be  set  aside  when  the  irregularity  has  not  been 
waived  or  cured  and  may  yet  work  injury  to  the  complaining  party. 
White  v.  Morris,  107  N.  C,  92. 

Erroneous  judgments  not  set  aside  at  next  term. — When  an  erro- 
neous judgment  was  rendered  at  one  term  of  court  in  action  in  which 
the  defendant  had  appeared  and  answered,  it  was  error  at  a  subse- 
quent term  to  set  it  aside  on  motion.  May  v.*  Lumber  Co.,  119  N. 
C,  96. 

A  judgment  rendered  at  one  term  of  court  cannot  be  set  aside  at  a 
subsequent  term  except  for  excusable  neglect.    Vick  v.  Baker,  122  N. 

See  Sec.  274,  ante. 

Judgment  set  aside,  meritorious  defence. — A  motion  to  set  aside  a 
judgment  must  be  based  upon  evidence  of  a  meritorious  defence  if 
the  judgment  should  be  set  aside,  and  should  be  made  before  the 
rights  of  innocent  third  parties  intervene.  LeDuc  v.  Slocomb,  124  N. 
C,  347. 

Refusai  to  set  aside  judgment, — While  there  was  irregularity  in 
the  failure  to  report  and  confirm  the  sale  of  the  reversion  (subject  to 
dower),  and  the  heirs-at-law  should  have  been  made  parties  to  the 
subsequent  proceeding  to  amend  and  confirm,  yet  the  court,  under 
the  circumstances,  did  not  commit  error  in  refusing  to  set  aside  the 
sale.     Adams  v.  Howard,  110  N.  C,  15. 

Distinction  between  erroneous  and  irregular  judgments. — The  dis- 
tinction between  an  erroneous  and  an  irregular  judgment  traced  by 
Reade,  J.     Wolf  v.  Davis,  74  N.  C,  597. 

An  erroneous  judgment  is  one  entered  regularly  but  contrary  to 
law  and  cannot  be  set  aside  at  a  subsequent  term  of  the  court,  while 
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an  irregular  judgment  is  one  entered  contrary  to  the  course  and  prac- 
tice of  the  court  and  may  be  set  aside  on  a  motion  if  made  after  no- 
tice, within  apt  time.  May  v.  Lumber  Co.,  119  N.  C,  96;  Banking 
Company  v.  Duke,  121  N.  C,  110. 

Irregular  judgments. — A  judgment  which  allows  a  surety  on  the 
bond  of  a  purchaser  of  land  at  a  judicial  sale,  who  has  paid  the  pur- 
chase-money, to  be  subrogated  to  the  rights  of  the  purchaser  and 
have  title  made  to  himself,  is  irregular,  unless  it  appears  that  there 
was  notice  given  to  the  parties  to  be  affected  by  it.  Dawkins  v. 
Dawkins,  93  N.  C,  283. 

A  decree  directing  a  commissioner  to  sell  land,  receive  the  pur- 
chase-money and  make  title,  without  requiring  a  report  and  confirma- 
tion of  the  sale  by  the  court,  is  irregular.  Dula  v.  Seagle,  98  N.  C, 
458. 

It  is  irregular  practice  to  provide,  in  a  decree  of  foreclosure,  for 
the  compensation  of  the  commissioner  appointed  to  sell  in  advance 
of  his  services,  and  also  to  direct  him  how  to  apply  the  proceeds. 
This  should  be  done  by  the  court  after  the  report  and  confirmation 
of  the  sale.     McQueen  v.  Smith,  118  N.  C,  569. 

See  Sees.  274  and  384,  ante. 

Same  attorney  on  both  sides'. — The  same  attorney  may  not  appear 
on  both  sides  of  an  adversary  proceeding,  even  colorably,  and  a  judg- 
ment or  decree  rendered  under  such  circumstances  will  be  vacated  if 
excepted  to  in  proper  time.  Hence,  a  decree  in  a  proceeding  for  the 
sale  of  land  for  assets  will  be  set  aside  where,  on  the  hearing  of  a 
motion  to  confirm  the  sale,  it  appears  that  the  attorney  for  the 
plaintiff  wrote  or  dictated  the  answer  for  the  guardian  ad  litem  of  an 
infant  defendant.  Marcom  v.  Wyatt,  117  N.  C,  129 ;  Moore  v.  Gldney, 
75  N.  C,  34;  Molyneux  v.  Huey,  81  N.  C,  106;  Arrington  v.  Arrington, 
116  N.  C,  170:  Cotton  Mills  v.  Cotton  Mills,  Id.,  647;  Gooch  v. 
Peebles,  105  N.  C,  411. 

If  no  pleadings  filed. — A  judgment  is  not  void  because  no  complaint 
has  been  filed.  Little  v.  McCarter,  89  N.  C,  233;  Leach  v.  R.  R.,  65 
N.  C,  486;  Mebane  v.  Pope,  81  N.  C,  22;  Robeson  v.  Hodges,  105  N. 
C,  49;  McNeill  v.  Hodges,  Id.,  52. 

Where  the  matter  has  pended  several  years,  during  which  time 
there  has  been  numerous  orders,  references  and  reports,  two  judg- 
ments and  appeals,  ah  exception  to  the  final  judgment  on  the  ground 
that  there  are  no  pleadings  in  the  cause  will  not  be  entertained,  nor 
is  it  necessary  in  such  case  that  pleadings  be  filed  in  this  court  nunc 
pro  tunc.  McLean  v.  Breece,  113  N.  C,  390:  Standi  v.  Gay,  92  N.  C, 
455.     Sec  Sec.  425. 

Not  Irregular. — It  is  not  irregular  or  erroneous  to  order  the  sale  of 
an  infant's  land  to  be  made  privately  by  the  guardian.  Barcello  v. 
Hapgood,  118  N.  C,  712. 

It  is  not  improper  for  the  trial  judge,  in  sentencing  a  person  con- 
victed of  an  offence,  to  recite  in  the  judgment,  as  a  reason  for  the 
severity  of  the  sentence,  the  many  offences  of  which  the  defendant 
has  been  previously  convicted.     State  v.  Wilson,  121  N.  C,  650. 

Without  jurisdiction. — Where  the  enforcement  of  a  debt  or  other 
liability  is  sought  by  subjecting  property  of  a  non-resident,  the  juris- 
diction is  based  upon  the  seizure  of  the  property,  and  only  extends 
to  the  property  attached,  and  no  personal  judgment  can  be  rendered 
against  the  defendant,  not  even  for  the  costs,  or  affecting  other 
property  within  the  state.    Long  v.  Insurance  Co.,  114  N.  C,  466. 

A  state  court  is  without  jurisdiction  to  render  judgment  against 
a  non-resident  defendant  in  a  suit  in  personam  on  a  notice  directed 
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to  such  defendant,  where  the  return  recites  non-residence  of  defend- 
ant and  service  without  the  state,  and  defendant  did  not  appear  in  the 
suit.     Hinton  v.  Ins.  Co.,  126  N.  C. 

Irregular  judgment  validated. — Although  a  judgment  to  sell  land  be 
irregular,  yet  it  may  be  rendered  valid  by  the  parties  interested  re- 
ceiving the  fund  raised  by  such  judgment.  Dawkins  v.  Dawklns,  93 
N  C,  283;  S.  C,  104  N.  C,  301. 

A  motion  to  set  aside  an  irregular  judgment  confirming  the  sale  of 
land  in  foreclosure  proceedings  will  not  be  allowed  where  there  is 
nothing  to  indicate  that  the  parties  have  been  or  may  be  prejudiced 
thereby.     Everett  v.  Reynolds,  114  N.  C,  367. 

After  thirty  years,  the  recital  in  a  decree  of  court  that  service  had 
been  made  on  all  the  parties  to  the  action,  some  of  whom  were 
minors,  will  be  presumed  true  on  collateral  attack,  it  appearing  that 
the  guardian  ad  litem  of  the  minors  was  clerk  of  court,  and  that 
rights  of  third  parties  have  intervened.  Sledge  v.  Elliott,  116  N.  C. 
712. 

>SYf  Sees.  273,  274  and  412,  ante,  and  cases  cited. 

Presumption  of  regularity. — In  the  absence  of  proof  to  the  con- 
trary, a  Judgment  is  presumed  to  have  been  properly  and  regularly 
taken.  Wiseman  v.  Penland,  79  N.  C,  197;  State  v.  Lanier,  89  N.  C.r 
517;  Honeycutt  v.  Angel,  20  N.  C,  306. 

Judgments  of  a  court  in  a  case  properly  constituted  before  it,  and 
where  it  has  jurisdiction  of  the  parties  and  the  subject-matter  of  con- 
troversy, are  deemed  to  be  valid,  and  will  be  upheld  until  impeached 
by  a  direct  proceeding  for  that  purpose.  They  cannot  be  attacked 
collaterally.  Morris  v.  Gentry,  89  N.  C,  248;  State  v.  Smith,  100  N. 
C,  550;  Mclver  v.  Stephens,  101  N.  C,  255;  Brooks  v.  Brooks,  97  N. 
C,  136. 

The  recital  in  the  record  of  a  cause  that  the  defendants  therein 
ha<1  been  served  with  process,  is  evidence  that  the  service  was  made 
and  the  court  acquired  jurisdiction  of  the  persons.  Such  record  can- 
not be  attacked  collaterally;  if  assailed  for  irregularity,  it  should  be 
by  a  motion  in  the  cause;  if  for  fraud,  and  the  action  be  ended,  by 
Independent  suit.  Brickhouse  v.  Sutton,  99  N.  C,  103;  Carter  v. 
Rountree,  109  N.  C,  29,  and  cases  cited. 

Where  the  record  shows  that  a  person  was  a  party,  and  the  court 
had  jurisdiction  of  the  subject  of  the  action,  a  judgment  therein 
cannot  be  collaterally  attacked,  on  the  ground  that  the  person  was 
not  in  fact  a  party.  The  proper  remedy  is  by  a  direct  proceeding  to 
correct  the  record  and  vacate  the  judgment.  The  fact  that  the  party 
complaining  was,  at  the  rendition  of  the  judgment,  a  lunatic  or  in- 
fant, constitutes  no  exception  to  this  rule.  Brittaln  v.  Mull.  99  N.  C  , 
483;  Chamblee  v.  Broughton,  120  N.  C,  170;  Creekmore  v.  Baxter, 
121  N.  C,  31. 

While  any  person  having  an  interest  in  the  subject  may  attack 
collaterally  a  judgment  which  is  void,  or  may  move  to  strike  it 
from  the  record  as  a  nullity,  yet  the  general  rule  is  that  only  parties 
to  the  action  will  be  heard  to  assail  a  judgment  or  record  for  irregu- 
larity.   Walton  v.  McKesson,  101  N.  C,  428. 

A  judgment  of  the  superior  court,  directing  a  sale  of  lands  upon 
the  ex  parte  petition  of  those  interested,  cannot  be  attacked  collater- 
ally for  irregularity  where  the  record  is  apparently  regular  on  its 
face.  Tyson  v.  Belcher,  102  N.  C,  112;  Coffin  v.  Cook,  106  N.  C. 
376. 

Judgments  nunc  pro  tunc. — The  court  will,  in  general,  permit  a 
record  to  be  amended,  and  a  judgment  to  be  entered  nunc  pro  tune 
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when  it  has  been  delayed  by  the  act  of  the  court  or  the  clerk.    Long 
v.  Long,  85  N.  C,  415;  Bright  v.  Sugg,  15  N.  C,  492;  Ferrell  v.  Hales, 

119  N.  C,  199. 

Entered  in  vacation. — Judgment  may  be  entered  in  vacation  upon 
a  verdict  obtained  in  term  time.  Harrell  v.  Peebles,  79  N.  C,  26;  Mc- 
Dowell v.  McDowell,  92  N.  C,  227;  Bank  v.  Gilmer,  118  N.  C,  668,  and 
cases  cited. 

Also,  by  consent  of  parties,  without  a  verdict.  Hervey  v.  Ed- 
munds, 68  N.  C,  243;  Shackleford  v.  Miller,  91  N.  C,  181. 

A  judge  has  no  power  to  render  judgment  after  the  expiration  of 
the  term  of  court  without  the  consent  of  parties,  except  in  cases 
where  the  law  clothes  him  with  jurisdiction  at  chambers.  Hardin  v. 
Ray,  89  N.  C,  364. 

Where,  in  term  time,  one  of  the  plaintiffs  in  the  action  moved  to  be 
allowed  to  withdraw  from  the  suit,  and  this  motion  was,  by  consent, 
continued  to  be  heard  out  of  the  county  and  at  a  day  out  of  term 
when  it  was  allowed:  Held,  not  to  be  error.  Gatewood  v.  Leak,  99 
N.  C,  363;  Coates  v.  Wilkes,  94  N.  C,  174;  Bynum  v.  Powe,  97  N.  C.f 
374;  McNeill  v.  Hodges,  99  N.  C,  248;  Skinner  v.  Terry,  107  N.  C., 
103;  Ledbetter  v.  Pinner,  120  N.  C,  457. 

See  Sec.  384,  ante,  and  Sec.  567,  post 

Signed  outside  county  or  district. — A  judgment  when  signed  with 
the  consent  of  the  parties  by  the  judge  in  a  county  other  than  that  in 
which  the  action  is  pending  is  valid.  Crabtree  v.  Scheelky,  119  N. 
C;  56;  Bank  v.  Gilmer,  118  N.  C,  668,  and  cases  cited. 

Date  of  judgment  presumably  date  of  debt. — The  date  of  a  judg- 
ment will  be  taken  as  the  date  of  the  debt  upon  which*  it  was  ren- 
dered, unless  the  contrary  appears  of  record.  Mebane  v.  Layton, 
89  N.  C,  396,  approved;  Buie  v.  Scott,  107  N.  C,  181;  Hill  v.  Oxen- 
dine,  79  N.  C,  331. 

Judgment  on  mechanic's  lien. — A  judgment  to  enforce  a  mechanic's 
Hen  upon  specific  property  for  Its  satisfaction  must  contain  a  general 
description  of  such  property,  and  an  execution  thereon  must  direct 
that  such  property  shall  first  be  sold  to  satisfy  the  judgment.  Mc- 
Millan v.  Williams,  109  N.  C,  252. 

Personal  judgment  against  assignees  and  trustees. — Assignees  and 
trustees,  acting  in  good  faith  under  a  conveyance  afterwards  de- 
clared fraudulent  and  void  by  judicial  decree,  will  be  protected  from 
liability.  It  is  erroneous  to  enter  personal  judgment  against  them 
upon  a  verdict  establishing  the  fraudulent  intent  of  their  vendors. 
Rouse  v.  Bowers,  108  N.  C,  182. 

Against  personal  representative. — When,  in  an  action  for  an  ac- 
count and  settlement,  the  death  of  the  defendant  being  suggested, 
the  executor  is  substituted  as  a  party,  a  motion  to  file  an  answer  deny- 
ing assets  should  be  denied.  The  judgment  now  only  ascertains  the 
indebtedness.  Grant  v.  Bell,  91  N.  C,  495;  Vaughan  v.  Stephenson, 
69  N.  C,  212;  Dunn  v.  Barnes,  73  N.  C,  273;  Holmes  v.  Foster,  78  N. 

Ct«,   3D. 

Where  an  estate  of  a  deceased  person  is,  under  the  provisions  of 
the  will,  doing  business  under  a  certain  name  and  under  the  con- 
duct of  the  executor  as  manager,  and  is  sued,  judgment  may  be  ren- 
dered against  the  concern  in  the  name  by  which  it  is  sued,  as  well  as 
against  tjie  manager,  but  not  against  the  estate,  as  such,  so  as  to 
acquire  a  lien  on  the  property  of  the  estate.    Froelich  v.  Trading  Co., 

120  N.  C,  39;  Alexander  v.  Alexander,  Id.,  472;  Banking  Co.  v.  More- 
head,  116  N.  C,  410. 
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Where- the  complaint  charged  a  devastavit,  and  no  answer  was  filed, 
but  it  appeared  upon  the  face  of  the  complaint  that  the  balance  re- 
ported against  the  defendant  was  a  balance  due  upon  a  note  executed 
by  himself  to  the  testatrix  in  her  lifetime,  a  personal  judgment  for 
the  debt  and  costs  was  all  that  the  plaintiff  was  entitled  to,  as  bene- 
ficiary under  the  will.     Culbreth  v.  Smith,  124  N.  C.,  289. 

Judgments  not  attacked  collaterally. — Where  non-resident  infant 
tenants  in  common  filed  an  ex  parte  petition  to  sell  land  for  partition, 
by  their  guardian,  who  was  a  non-resident,  the  decree  of  sale  is  not 
void,  and  cannot  be  attacked  collaterally.  Tate  v.  Mott,  96  N.  C,  19; 
Hicks  v.  Beam,  112  N.  C  642. 

Where  a  summons  in  an  action  was  regularly  issued  and  a  veri- 
fied complaint  for  a  sum  certain,  and  no  answer  was  filed,  and  an 
agreement  was  made  by  the  defendants,  that  if  judgment  should  be 
taken  against  them  by  any  other  creditor,  or  if  the  debt  should  not 
be  paid  by  a  time  certain,  then  judgment  should  be  entered  in  favor 
of  plaintiff  at  term  or  in  vacation  for  the  amount  demanded  in  the 
complaint,  and  no  fraud  was  suggested;  Held,  that  a  judgment  ren- 
dered upon  the  happening  of  both  the  contingencies  stated  is  valid 
and  cannot  be  attacked  by  other  creditors  whose  judgments  were 
rendered  at,  or  about,  the  same  time,  but  docketed  later.  Bank  v. 
Gilmer,  118  N.  C,  668. 

Void  judgments  attacked  collaterally. — While  the  purchaser  of 
land  under  a  junior  judgment  may  not  collaterally  attack  prior  judg- 
ments for  irregularity,  he  may  do  so  if  they  are  void  because  of 
being  rendered  without  service  of  process,  in  any  mode  prescribed 
by  law.     Bernhardt  v.  Brown,  118  N.  C,  701. 

A  judgment  void  for  want  of  jurisdiction  of  the  subject-matter 
cannot  conclude  any  person,  whether  a  party  or  stranger  to  the  pro- 
ceeding, and  may  be  attacked  collaterally.  Springer  v.  Shavender, 
118  N.  C,  33:  Bernhardt  v.  Brown,  119  N.  C,  606. 

Void  judgments. — A  judgment  is  void,  not  voidable,  if  the  court  has 
no  jurisdiction  of  the  subject  matter  of  the  action,  and  the  assent 
or  neglect  of  a  person  cannot  confer  on  the  court  power  to  render 
the  judgment.     Springer  v.  Shavender,  118  N.  C,  33. 

A  judgment  rendered  in  attachment  proceedings,  based  on  the 
ground  of  non-residence,  against  a  foreign  corporation  which  has 
been  re-incorporated  in  this  state,  is  void,  as  well  as  a  sale  of  its  prop- 
erty thereunder,  for  want  of  jurisdiction.  Bernhardt  v.  Brown,  119 
N.  C,  506. 

Consent  judgment,  when  void. — A  consent  judgment  rendered 
against  a  municipality  for  a  subscription  to  a  railroad  company  is 
ultra  tires  and  void  when  the  act  of  the  General  Assembly  authoriz- 
ing the  subscription  was  not  passed  as  required  by  section  14, 
Article  2  of  the  Constitution.  Bank  v.  Commissioners,  119  N.  C.t 
215. 

Judgment,  pleaded  in  bar. — It  is  only  where  a  judgment  is  ren- 
dered by  a  court  having  jurisdiction  that  it  is  available  as  a  plea  in 
bar.     State  v.  Ivie,  118  N.-  C,  1227. 

A  judgment  against  an  administrator  for  moneys  due  the  estate  is 
not  a  bar  to  a  subsequent  action  for  a  further  sum  not  known  by 
plaintiff  at  the  trial  of  the  former  action,  to  be  due.  Jones  v.  Bea- 
man,  117  N.  C,  259. 

Alternative  and  conditional  judgments. — Alternative  or  conditional 
judgments  are  void.    Dunn  v.  Barnes,  73  N.  C,  273;  Strickland  v. 

578 


ALTERNATIVE  AND   CONDITIONAL  JUDGMENTS.       §424(4) 

Cox,  102  N.  C,  411;  State  v.  Perkins,  82  N.  0.,  681;  State  v.  Bennett, 
20  N.  C,  42;  In  re  Deaton,  105  N.  C.,  59;  Henning  v.  Warner,  109  N. 
C,  406. 

A  judgment  permitting  defendant  to  verify  his  answer  upon  con- 
dition that  if  the  ruling  of  the  court  gives  plaintiff  judgment  for  want 
of  a  properly  verified  answer  is  sustained,  defendant  will  submit  to  a 
judgment  in  a  certain  sum,  is  invalid.  Hinton  v.  Ins.  Co.,  116  N.  C, 
26:  Hopkins  v.  Bowers,  111  N.  C,  175. 

A  conditional  judgment  is  one  whose  force  depends  upon  the  per- 
formance or  non-performance  of  certain  acts  to  be  done  in  the  future 
by  one  of  the  parties  as  that  it  shall  become  void  if  defendant  shall 
pay  a  certain  sum  by  a  day  named.     Simmons  v.  Jones,  118  N.  C,  472. 

Not  conditional  judgments. — Where  the  court  is  vested  with  power 
to  grant  an  administrator  "license"  to  sell  real  estate  to  procure  as- 
sets, an  order  granting  license  to  sell  "if,  in  settlement  of  the  estate, 
it  would  be  found  necessary,"  is  not  void  as  being  a  conditional 
judgment,  or  as  attempting  to  vest  the  administrator  with  judicial 
power.     Sledge  v.  Elliott,  116  N.  C,  712.     See  Sec.  384. 

A  proviso  in  a  judgment  that  the  defendant  shall  have  further  time 
to  perform  the  judgment  and  if  he  does  perform  it  within  the  speci- 
fied time  no  execution  shall  issue,  or  his  lands  shall  not  be  sold  un- 
der foreclosure,  is  not  a  condition;  and  judgments  with  such  provi- 
sions are  regular  and  proper.     Simmons  v.  Jones,  118  N.  C,  472. 

A  judgment,  entered  by  consent,  and  containing  a  provision  that, 
if  defendant  would  file  within  a  certain  time  well  secured  notes 
equal  in  amount  to  the  amount  of  judgment,  the  judgment  should 
be  cancelled  by  the  plaintiff,  is  not  a  conditional  judgment  (Strick- 
land v.  Cox,  102  N.  C,  411,  cited  and  distinguished).  Nimocks  v. 
Pope,  117  N.  C,  315. 

Judgment  against  Infants. — A  judgment  rendered  against  infant 
defendants,  who  have  never  been  served  with  process,  and  who  have 
no  general  or  testamentary  guardian,  nor  guardian  ad  litem,  is  void. 
The  receipt  of  money  under  such  judgment  by  the  infants,  does  not 
give  vitality  to  the  judgment.  They  may  be  made  to  account  for  the 
amounts  received  in  another  action.  Stancill  v.  Gay,  92  N.  C,  462; 
Cates  v.  Pickett,  97  N.  C,  21;  Carter  v.  Rountree,  109  N.  C,  29. 

A  judgment  rendered  before  the  adoption  of  the  Code  of  Civil  Pro- 
cedure against  infants  who  were,  not  served  with  process,  but  who 
were  represented  by  a  guardian  ad  litem,  is  valid  and  binding  on  the 
infant,  unless  it  appears  that  no  real  defence  was  made  for  the  in- 
fant, and  that  he  has  suffered  thereby.  Hare  v.  Hollomon,  94  N.  C, 
14;  Sledge  v.  Elliott,  116  N.  C,  712. 

An  irregular  or  erroneous  judgment  against  an  infant  stands  in  full 
force  until  reversed.  White  v.  Morris,  107  N.  C,  92;  Turner  v. 
Douglas,  72  N.  C,  127. 

#rr  Sees.  181,  274,  384  and  387,  ante.  # 

Against  insane  person. — Is  voidable,  not  void.  Thomas  v.  Hun- 
sucker,  108  N.  C,  720. 

Against  a  dead  man. — Judgment  can  be  entered  where  defendant 
dies  after  verdict,  without  making  his  personal  representatives  or 
heirs  parties.     Beard  v.  Hall,  79  N.  C,  506. 

But  judgment  entered  by  default  final  against  a  dead  man,  will  be 
vacated  on  motion.     Burke  v/Stokeley,  65  N.  C,  569. 

A  judgment  rendered  against  a  person  then  dead — that  fact  being 
unknown  to  the  court  or  the  other  parties — is  not  void,  but  is  irregu- 
lar and  voidable;  and  on  the  application  of  the  proper  representa- 
tives of  the  deceased,  or  by  any  person  having  acquired  interest  in 
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the  subject-matter  of  the  suit,  after  it  was  begun,  under  him,  made  in 
apt  time,  it  will  be  vacated.  The  remedy  in  such  case  must  be 
sought  by  a  motion  in  the  cause,  and  not  by  a  separate  action.  Knott 
v.  Taylor,  99  N.  C,  511;  Taylor  v.  Gooch,  110  N.  C,  387. 

When  the  record  contains  no  notice  or  suggestion  of  the  death  of  a 
party,  a  judgment  rendered  against  such  deceased,  after  his  death, 
is  not  void,  but  only  voidable.    Grubb  v.  Lookabill,  100  N.  C,  267. 

A  judgment  against  a  party  to  a  suit  rendered  after  his  death  is 
voidable,  even  if  the  fact  of  death  was  unknown.  Wood  v.  Watson, 
107  N.  C,  52;  Everett  v.  Reynolds,  114  N.  C,  366. 

In  favor  of  a  dead  man. — A  judgment  in  favor  of  a  dead  man  is  not 
void,  and  not,  on  that  account,  irregular.  Wood  v.  Watson,  107  N. 
C,  52. 

Judgment  upon  verdict  rendered  to  the  clerk.— Where  counsel  on 
both  sides  agree  that  the  clerk  may  take  the  verdict  of  the  jury,  and 
afterwards  such  agreement  is  rescinded  with  notice  to  the  clerk,  but 
not  to  the  presiding  judge,  a  judgment  of  the  court,  rendered  in  ig- 
norance of  such  rescission,  is  not  irregular.  Fickey  v.  Merrimon,  79 
N.  C,  585. 

Where,  in  an  action  brought  to  recover  land,  after  the  verdict  was 
rendered  the  court  refused  to  sign  judgment  and  ordered  the  action 
to  be  continued  in  order  that  the  plaintiff  might  move  to  have  a 
judgment  affecting  the  land  rendered  by  another  court  set  aside:  It 
was  Iwld  to  be  error.  In  such  case,  the  court  has  the  power,  on  ap- 
plication of  the  plaintiff,  to  continue  the  case  for  this  purpose,  but  it 
cannot  do  so  against  the  wishes  of  both  parties,  of  its  own  motion. 
Burgess  v.  Kirby.  94  N.  C,  575. 

The  court  ought  not  to  render  judgment  upon  an  aspect  of  the  case 
not  presented  by  the  pleadings  or  verdict  upon  the  issues  submitted 
to  the  jury.     Oakley  v.  Van  Noppen,  95  N.  C,  60. 

Where  a  verdict  was,  by  consent  of  the  parties,  but  in  the  absence 
of  the  judge  from  the  court  room,  received  by  the  clerk  on  the  last 
day  of  court,  but  no  judgment  was  entered,  it  was  proper  for  the 
judge  at  the  next  term,  finding  the  record  complete  up  to  and  includ- 
ing the  verdict,  to  render  judgment  nunc  pro  tunc,  and  it  was  not  nec- 
essary to  the  validity  of  the  judgment  that  notice  of  its  entry  should 
be  given,  since  the  cause  was  pending  on  the  docket  Ferrell  v. 
Hales,  119  N.  C,  199. 

See  Sec.  412  (1)  and  412  (4)  and  cases  cited. 

Judgment  on  certificate  from  supreme  court. — Where  the  judg- 
ment of  the  superior  court,  in  a  case  remanded  to  It  from  the  su- 
preme court,  carries  out  the  decision  rendered  on  the  first  appeal, 
it  will  be  affirmed.  Ogburn  v.  Wilson,  96  N.  C,  211;  Warden  v.  Mo- 
Kinnon,  99  N.  C,  251. 

See  Rules  of  Superior  Court,  Rule  19,  post. 

Interest  on  judgments. — Every  judgment  or  decree,   except  for 
costs,  shall  bear  interest  till  paid.     Long  v.  Long,  85  N.  C,  415. 
See  Sees.  529,  530  and  531,  post,  and  cases  cited. 

An  order  taxing  costs  is  a  judgment. — An  order  taxing  costs 
against  a  party  in  favor  of  the  officers  of  the  court,  is,  in  effect,  a 
judgment.     Sheppard  v.  Bland,  87  N.  C,  163. 

Judgment  an  estoppel. — Married  women  and  infants  are  estopped 
by  judgments,  in  actions  to  which  they  are  proper  parties,  in  the 
same  manner  as  persons  sui  juris.  Grantham  v.  Kennedy,  91  N.  C, 
148;  Vick  v.  Pope,  81  N.  C,  22;  Frazier  v.  Felton,  8  N.  C,  231;  Greene 
v.  Branton,  16  N.  C,  504;  Neville  v.  Pope,  95  N.  C,  346;  Ward  v. 
Lowndes,  96  N.  C,  367.  Contra,  McLeod  v.  Williams,  122  N.  C,  451. 
(Clark  and  Montgomery,  J. J.,  Dis.) 
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The  rule  which  declares  a  judgment  conclusive  of  everything  that 
might  have  been  litigated  in  the  action  applies  only  to  the  particular 
issue  or  matter  actually  determined  therein,  and  such  matter  and 
things  as  are  implied  by  them,  and  is  only  an  estoppel  to  that  ex- 
tent. Williams  v.  Clouse,  91  N.  C,  322;  Turner  v.  Rosenthal,  116  N. 
C,  437. 

A  judgment  entered  confirming  a  report  of  a  referee  settles  all 
matters  taken  into  the  account,  and  is  a  bar  to  any  claim  which 
should  have  been  set  up  in  that  reference,  but  not  as  to  subsequent 
collections  not  passed  upon  in  such  reference  and  judgment.  Will- 
iams v.  Batchelor,  90  N.  C,  364. 

When,  in  an  action  brought  against  the  executor  and  heirs  at  law 
and  devisees  of  the  testator,  the  court,  having  jurisdiction  both  of 
the  persons  and  of  the  subject-matter  of  the  action,  ordered  the  land 
in  controversy  to  be  sold,  and  it  was  sold  and  purchased  and  paid 
for  by  the  defendant  herein,  and  the  sale  was  confirmed  and  title 
ordered  by  the  court  to  be  made  to  the  purchaser,  which  was  done, 
the  defendants  in  such  action  are  estopped  by  the  judgment  and  can- 
not impeach  it  collaterally  in  another  action  by  showing  that  the 
land  belonged  to  them  and  was  embraced  in  the  orders  of  the  court 
by  mistake,  inadvertence  or  misapprehension.  Jones  v.  Coffey,  97 
N.  C,  347;  Fleming  v.  Strohecker,  117  N.  C,  366. 

Judgments  are  conclusive  against  all  parties  thereto  until  they  are 
duly  reversed  or  set  aside  for  fraud  or  irregularity.  Spivey  v.  Har- 
rell,  101  N.  C,  48. 

Every  defence  which  was  available  at  the  time  of  the  rendition 
of  a  judgment,  in  the  absence  of  fraud,  is  conclusively  presumed  to 
be  determined  thereby,  and  the  parties  are  estopped  thereby  so  long 
as  the  judgment  remains  in  existence.  Davie  v.  Davis,  108  N.  O., 
501;  Rogers  v.  Kinsey,  101  N.  C,  559;  Hussey  v.  Hill,  120  N  C,  312. 

Where  the  title  to  land  is  put  in  issue  by  the  pleadings  and  issues, 
the  verdict  and  judgment  operate  as  an  estoppel  on  the  parties  as  to 
the  title.  Allen  v.  Sallinger,  103  N.  C,  14;  Johnson  v.  Pate,  90  N.  C, 
834;  Cowles  v.  Ferguson,  90  N.  C,  305;  Ladd  v.  Byrd,  113  N.  C,  466. 

The  clerk  of  the  superior  court,  having  jurisdiction  of  proceedings 
against  a  guardian  for  a  settlement,  a  judgment  rendered  therein  is 
an  estoppel  to  an  action  in  the  superior  court  between  the  same 
parties  and  upon  the  same  question,  and  cannot  be  attacked  col- 
laterally, but  can  be  impeached  for  fraud  only  by  a  direct  proceeding 
for  that  purpose.  Donnelly  v.  Wilcox,  113  N.  C,  408;  Collins  v. 
Smith,  109  N.  C,  468. 

To  create  an  estoppel  by  a  former  trial  and  judgment  it  must  ap- 
pear that  the  claim  or  demand  In  litigation  has  been  tried  and  de- 
termined in  the  former  action  or  was  within  the  scope  of  the  plead- 
ings in  that  action.  Wagon  Co.  v.  Byrd,  119  N.  C,  460;  Tyler  v.  Cape- 
hart,  125  N.  C,  64;  Jordan  v.  Farthing,  117  N.  C,  182. 

Judgment  for  the  plaintiff  in  an  action  by  the  purchaser  at  a  fore- 
closure sale  under  a  mortgage,  to  which  the  mortgagee  was  a  party 
and  in  which  the  mortgagor  set  up  the  defence  that  there  was  noth- 
ing due  on  the  mortgage  at  the  time  of  the  sale,  does  not  bar  an  ac- 
tion by  the  mortgagor  against  the  mortgagee  for  a  debt  which  he 
alleges  an  accounting  will  show  is  due  him  from  the  mortgagee. 
Jordan  v.  Farthing,  117  N.  C,  182. 

Where  a  former  judgment  has  been  rendered  between  the  same 
parties  and  those  claiming  under  them  is  a  former  action  and  is 
pleaded  in  bar  of  a  second  action,  it  is  conclusive  and  operative  as  a 
bar  only  when  it  appears  upon  the  face  of  the  record  or  is  shown  by 
extrinsic  evidence  that  the  precise  question  at  issue  was  raised  and 
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at  issue  on  the  pleadings  in  former  suits.  Steam  Worlm  v.  Dunn, 
119  N.  C.,  79;  Jones  v.  Beaman,  117  N.  C.,  259. 

A  plaintiff  is  not  estopped  to  maintain  an  independent  action  upon 
a  mortgage  debt  by  the  judgment  rendered  in  a  creditor's  bill  to 
which  he  was  a  party  only  as  to  an  unsecured  debt  and  which  did  not 
purport  to  pass  upon  such  claim.  Steam  Works  v.  Dunn,  119  N.  C,  77. 

The  judgment  of  a  court  of  competent  jurisdiction  is  conclusive 
not  only  as  to  the  subject-matter  actually  determined  thereby  but  al- 
so as  to  every  other  matter  which  properly  belonged  to  the  subject  in 
litigation  which  is  pleaded  and  which  the  parties,  by  exercise  of 
reasonable  diligence,  might  have  been  brought  forward  at  the  time 
and  had  determined  respecting  it.  Wagon  Co.  v.  Byrd,  119  N.  C,  460. 

Where,  in  a  proceeding  for  the  partition  of  land  by  two  heirs 
against  the  third,  the  plaintiffs  set  up  a  debt  of  defendant  due  to  the 
estate  in  order  that  he  might  be  charged  with  it  as  an  advancement, 
and  the  award  of  arbitrators  to  whom  the  matters  were  submitted 
and  who  found  that  such  a  debt  existed,  was  subsequently  set  aside 
on  the  ground  that  the  administrator  of  the  estate  was  a  necessary 
party;  Held,  that  the  judgment  in  the  action  partitioning  the  land 
was  not  a  bar  to  an  action  on  the  debt  by  the  administrator.  Person 
v.  Montgomery,  120  N.  C,  111. 

Where  a  judgment  of  foreclosure  was  rendered  in  an  action  in 
which  the  question  of  the  insanity  of  the  mortgagor  was  raised,  the 
mortgagor  is  estopped  thereby  and  such  judgment  cannot  be  collat- 
erally  attacked  thereafter  on  the  ground  of  his  insanity.  Chamblee 
v.  Broughton,  120  N.  C,  171. 

Where  an  order  recites  that  it  was  made  "by  consent  of  all  par- 
ties," such  statement  is  binding  and  a  party  to  the  action  will  not 
be  permitted  to  contend  that  his  attorney  of  record  was  not  author- 
ized to  consent  to  the  order.     Henry  v.  Hilliard,  120  N.  C,  479. 

A  commissioner  was  directed  to  sell  all  of  the  defendant's  real  es- 
tate  mentioned  in  the  complaint  except  that  part  allotted  to  defend' 
ant  as  homestead  (which  excepted  part  was  included  in  the  mortgage 
foreclosed) ;  the  commissioner  sold  one  of  the  tracts,  but  his  report 
was  not  confirmed.  Subsequently,  the  court  ordered  the  commis- 
sioner to  sell  the  rest  of  the  part  allotted  as  a  homestead,  in  case  the 
other  property  did  not  sell  for  enough  to  discharge  the  liens;  Held, 
that  the  effect  of  the  first  judgment  was  not  a  final  adjudication* 
vesting  title  to  the  homestead  in  the  defendant,  so  as  to  render  in- 
operative and  void  the  subsequent  order.  Shober  v.  Wheeler,  120  N. 
C,  353. 

A  former  action  against  a  previous  board  of  county  commissioners 
relating  to  the  subject  matter  of  this  suit,  in  which  there  were  an 
arbitration  and  award,  but  no  judgment,  works  no  estoppel;  nor  if 
there  had  been  a  judgment,  would  it  have  that  effect  upon  the  discre- 
tionary powers  of  their  successors,  legitimately  exercised.  Green- 
leaf  v.  Commissioners,  123  N.  C,  30. 

A  judgment  is  an  estoppel  as  to  all  points  raised  by  the  pleadings 
or  which  may  be  predicated  upon  them  but  not  as  to  other  causes  of 
action  which  the  plaintiff  might  have  joined  but  does  not  join,  or 
other  matters  not  within  the  scope  of  the  pleadings.  Tyler  v.  Cape- 
hart,  125  N.  C,  64. 

Estoppel  by  justice's  judgment. — The  justice's  judgments  are  con- 
clusive in  a  subsequent  action  to  recover  an  overpayment,  and  as  to 
any  payments  alleged  to  have  been  made  before  such  judgments 
were  taken.    Evans  v.  Cumberland  Mills,  118  N.  C,  583. 

In  a  trial  of  an  action  to  recover  land  the  pendency  of  a  summary 
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process  of  ejectment  before  a  justice  of  the  peace,  under  the  land- 
lord and  tenant  act,  between  the  same  parties,  cannot  be  pleaded  in 
bar  since  the  question  of  title  is  not  within  the  jurisdiction  of  the  jus- 
tice of  the  peace.    Campbell  v.  Potts,  119  N.  C,  530. 
See  Sees.  384,  387  and  412  (1),  ante. 

Parties  and  privlea-— None  but  parties  and  privies  are  bound  by  a 
judgment.    Simpson  v.  Cureton,  97  N.  C,  112. 

See*  425.    The  relief  to  be  awarded  to  the  plaintiff*   C.  C.  P., 
».  249. 

The  relief  granted  to  the  plaintiff,  if  there  be  no  answer, 
cannot  exceed  that  which  he  shall  have  demanded  in  his 
complaint ;  but  in  any  other  case  the  court  may  grant  him 
any  relief  consistent  with  the  case  made  by  the  complaint 
and  embraced  within  the  issue. 

If  no  complaint  Is  filed. — A  judgment  is  not  void  because  no  com- 
plaint has  been  filed.  Little  v  McCarter,  89  N.  O.,  233;  Vick  v.  Pope, 
81  N.  C.,  22;  Leach  y.  Railroad,  65  N.  C,  485;  Stancill  v.  Gay,  92  N.  C, 
455;  Robeson  v.  Hodges,  105  N.  C,  49;  McLean  v.  Breece,  113  N.  C, 
390. 

See  Sees.  232  and  384,  ante. 

If  no  allegation  in  complaint. — Recovery  cannot  be  had  against  one 
when  there  is  no  allegation  against  him  in  the  complaint.  Thorp  v. 
Minor,  109  N.  C,  152. 

If  an  answer  Is  filed. — The  judgment,  where  there  is  an  answer, 
may  be  for  any  relief  embraced  in  the  Issues.  Jones  v.  Mial,  79  N. 
C,  164,  and  cases  cited;  Sec.  233  (3),  ante. 

Judgment  non  obstante  veredicto. — A  judgment  nan  obstante  vere- 
dicto is  granted  in  cases  where  the  plea  confesses  a  cause  of  action 
and  the  matter  relied  on  in  defence  is  insufficient.  Ward  v.  Phillips, 
89  N.  C,  215;  Moye  v.  Petway,  76  N.  C,  327;  Walker  v.  Scott,  106  N. 
C,  56;  Cotton  Mills  v.  Abernathy,  115  N.  C,  403. 

See  Sec.  384,  ante. 

One  of  several  tenants  in  common. — One  of  several  tenants  in  com- 
mon may  sue  in  ejectment  and  recover  the  entire  estate.  Overcash 
v.  Kitchie,  89  N.  C,  384;  Yancey  v.  Greenlee,  90  N.  C,  317;  Brittain  v. 
Daniels,  94  N.  C,  781;  Thames  v.  Jones,  97  N.  C,  121. 

8*e  Sees.  177  and  384,  ante,  and  cases  cited. 

Judgment  for  debt  before  disposal  of  ancillary  proceedings. — Al- 
though not  altogether  orderly,  yet  it  is  not  error  to  render  judgment 
on  the  debt  claimed  in  the  main  action  before  the  trial  of  issues 
raised  in  proceedings  ancillary  thereto.  Allison  v.  Maddrey,  114  N. 
O.,  421. 

Objection  after  judgment  too  late. — After  judgment  is  rendered  on 
a  claim  it  is  too  late,  for  a  creditor  in  a  creditor's  bill,  to  object  that 
the  cause  of  Action  was  barred  by  the  statute  when  judgment  was 
rendered.  Moore  v.  Edwards,  92  N.  C,  43:  So  the  heir  is  bound  by 
judgment  against  administrator.  Speer  v.  James,  94  N.  C,  417;  Lee 
v.  McKoy,  118  N.  C,  518. 

If  case  proven  differs  wholly  from  the  complaint. — Where  the 
proof  establishes  a  case  wholly  different  from  the  one  alleged,  and 
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inconsistent  therewith,  no  relief  can  be  granted  nor  amendment  per- 
mitted, and  the  action  must  fail.  Carpenter  v.  Huffsteller,  87  N.  C, 
273;  Faulk  v.  Thornton,  108  N.  C,  314. 

Relief  to  be  awarded  the  plaintiff. — A  tenant  in  common  of  per- 
sonalty cannot  recover  specific  goods  from  a  co-tenant;  his  remedy  is 
by  partition.  Powell  v.  Hill,  64  N.  C.,  169;  Shearin  v.  Rlgsbee,  97  N. 
C.,  216. 

Where  a  guardian  lent  the  funds  of  his  wards  to  a  firm  of  which 
he  was  a  member,  he  may  sue  upon  the  partnership  note  and  follow 
the  fund  into  whoBe  hands  soever  it  may  have  passed.  Gudger  v. 
Baird,  66  N.  C,  438. 

The  distinction  between  the  forms  of  actions  having  been  abol- 
ished, it  would  defeat  the  purpose  of  that  provision  if  the  defend- 
ant were  allowed  to  avail  himself  of  an  objection  founded  on  such 
distinction.  Therefore,  when  a  complaint  sets  out  a  cause  of  action 
in  asaumpsit,  and  the  proof  shows  one  in  trover,  the  plaintiff  is  en- 
titled to  judgment.     Oates  v.  Kendall,  67  N.  C,  241. 

A  plaintiff  who  sues  for  claim  and  delivery  of  personal  property 
cannot,  under  the  prayer  for  other  relief,  without  amending  his  com- 
plaint, recover  damages,  when  the  facts  show  that  the  defendant 
did  not  have  the  property  in  possession  when  suit  was  brought 
Haughton  v.  Newberry,  69  N.  C,  456;  Webb  v.  Taylor,  80  N.  C,  305. 

Where  the  plaintiff  sets  out  the  facts  of,  and  asks  relief  upon,  a 
special  contract,  yet  he  can,  without  amending  his  complaint,  recover 
his  damages  as  on  the  common  counts  in  general  assumpsit.  Jones 
v.  Mial,  82  N.  C,  252;  Simmons  v.  Allison,  117  N.  C,  763;  Sams  v. 
Price,  119  N.  C,  572,  and  cases  cited. 

Under  The  Code  practice,  a  party  is  not  restricted  to  the  specific 
relief  demanded  by  him,  but  may  have  any  additional  and  different 
relief  which  the  pleadings  and  facts  proven  show  to  be  just  and 
proper.  Knight  v.  Houghtaling,  85  N.  C,  17;  Gillam  v.  Ins.  Co.,  121 
N.  C,  369,  and  cases  cited. 

Where  the  plaintiff  alleged  a  contract  to  pay  for  services  per- 
formed, and,  upon  the  trial,  failed  to  prove  a  special  contract,  but  did 
prove  the  performance  of  the  services  and  their  value,  he  was  en- 
titled to  recover  upon  quantum  meruit  without  amending  the  com- 
plaint. Stokes  v.  Taylor,  104  N.  C,  394;  Lewis  v.  Railroad.  95  N.  C, 
179:  Fulps  v.  Mock,  108  N.  C,  601;  Holden  v.  Warren,  118  N.  C, 
326. 

See  Sees.  233,  234,  235,  236  and  384,  ante,  and  cases  cited. 

Sec.  420.  Judgment  in  certain  canes  to  be  a  conveyance  of 
title.  JR.  C,  c.  32,  s.  24.  1S50,  c.  107,  ».  1.  1S74-'!$i  c. 
17,  s.  1. 

In  any  action,  wherein  the  court  shall  declare  that  a  party 

is  entitled  to  the  possession  of  property,  real  or  personal, 
the  legal  title  whereof  may  be  in  another  or  others,  parties 
to  the  suit,  and  the  court  shall  order  a  conveyance  of  such 
legal  title  to  him  so  declared  to  be  entitled,  or  where,  for 
any  cause,  the  court  shall  order  that  one  of  the  parties  hold- 
ing property  in  trust  shall  convey  the  legal  title  therein  to 
be  held  in  trust  to  another  person,  although  not  a  party, 
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the  court,  after  declaring  the  right  and  ordering  the  con- 
veyance, shall  have  power,  also,  to  be  used  in  its  discretion, 
to  declare  in  the  order  then  made,  or  in  any  made  in  the 
progress  of  the  cause,  that  the  effect  thereof  shall  be  to 
transfer  to  the  party  to  whom  the  conveyance  is  directed  to 
be  made,  the  legal  title  of  the  said  property,  to  be  held  in 
the  same  plight,  condition  and  estate  as  though  the  convey- 
ance ordered  was  in  fact  executed  ;  and  shall  bind  and 
entitle  the  parties  ordered  to  execute  or  to  take  benefit  of 
the  conveyance,  in  and  to  all  such  provisions,  conditions 
and  covenants  as  may  be  adjudged  to  attend  the  conveyance, 
in  the  same  manner  and  to  the  same  extent  as  the  convey- 
ance would  if  the  same  were  executed  according  to  the 
order.  And  any  party  taking  benefit  under  the  judgment 
may  have  the  same  redress  at  law  on  account  of  the  matter 
adjudged  as  he  might  on  the  conveyance,  if  the  same  had 
been  executed. 

Decree  by  consent. — A  decree  by  consent  is  merely  a  conveyance 
between  the  parties,  binding  them  and  their  privies  in  estate,  but  it 
is  open  to  the  latter  to  impeach  it  for  fraud.  Rollins  v.  Henry,  78  N. 
C,  342. 

Decree  confirming  sale. — A  final  decree  confirming  a  sale  and  de- 
claring that  the  effect  of  the  decree  shall  be  to  convey  the  title  as 
fully  as  if  a  deed  had  been  executed,  is  in  accordance  with  this  sec- 
tion, and  cannot  be  impeached,  except  by  a  civil  action  commenced 
by  summons.  Thaxton  v.  Williamson,  72  N.  C,  125;  Syme  v.  Trice, 
96  N.  C,  243. 

Decree  directing  conveyance  upon  payment  of  a  certain  sum. 
Where  a  decree  directs  a  reconveyance  of  land  upon  payment  of  a 
certain  debt,  to  secure  which  the  land  has  been  conveyed,  the  land 
remains  subject  to  the  control  of  the  court,  and  the  title  does  not 
pass  till  the  payment,  notwithstanding  the  administrator  of  the  credi- 
tor enters  satisfaction  of  the  debt  upon  the  docket  upon  receipt 
of  the  debtor's  note  for  the  amount.  Davis  v.  Rogers,  84  N.  C, 
412. 

Sec.  427.  Judgment  to  be  regarded  as  a  deed,  and  to  be 
registered.  R.  C,  c.  32,  8.  25.  1850,  c.  17,  s.  3.  187 4r-' 5, 
c.  1 7*  s.  2. 

Every  judgment,  in  which  the  transfer  of  title  shall  be  so 
declared,  shall  be  regarded  as  a  deed  of  conveyance,  exe- 
cuted in  due  form  and  by  capable  persons,  notwithstanding 
the  want  of  capacity  in  any  person  'ordered  to  convey,  and 
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shall  be  registered  in  the  proper  county,  under  the  same 
rules  and  regulations  as  may  be  prescribed  for  conveyances 
of  similar  property  executed  by  the  party ;  and  all  laws 
which  may  be  passed  for  extending  the  time  for  registration 
of  deeds  shall  be  deemed  to  include  such  judgments,  pro- 
vided the  conveyance,  if  actually  executed,  would  be  so 
included. 

Decree  operating  as  conveyance. — A  decree  does  not  operate  as  a 

conveyance,  unless  it  complies  with  the  requirements  of  this  section 

by  declaring  "that  it  shall  be  regarded  as  a  deed  of  conveyance," 

etc.     Morris  v.  White,  96  N.  C.,  91;  Smith  v.  King,  107  N.  C.,  273. 

•• 

Decree  of  cancellation. — There  is  no  provision  of  the  statute  that 
when  a  deed  is  ordered  to  be  cancelled  an  entry  thereof  should  be 
made  on  the  margin  of  its  registration,  but  it  is  a  practice  to  be 
recommended.     Smith  v.  King,  107  N.  C,  273. 

Note. — By  ch.  147,  acts  1885,  deeds  are  valid  as  to  third  parties 
only  from  registration,  and  since  that  act  the  time  for  registering 
deeds  has  not  been  extended,  so  that  the  last  paragraph  of  this  sec- 
tion  is  now  ineffective. 

Sec.  428.  Copy  of  judgment  from  register9  s  office  to  be  erf- 
deuce.  JR.  C,  c.  32,  s.  26.  1850,  c.  107.  s.  3.  1874-*5,  c. 
17,  s.  3. 

In  all  legal  proceedings  touching  the  right  of  parties 
derived  under  such  judgment,  a  certified  copy  thereof  from 
the  register's  books  shall  be  evidence  of  its  existence  and 
of  the  matters  therein  contained,  as  fully  as  if  the  same 
were  proved  by  a  perfect  transcript  of  the  whole  case. 

If  no  transcript,  presumed  valid. — A  judgment,  when  collaterally 
attacked,  will  be  presumed  valid  in  the  absence  of  a  transcript  of  the 
proceedings  in  which  It  was  rendered.  Bernhardt  v.  Brown,  118  N. 
C,  700. 

Sec.  429.  Judgment  to  be  registered  as  deeds.  R.  C,  c,  32, 
s.  27.    1850,  c.  107,  s.  4.    1874-' 5,  e.  17.  8.  4. 

The  party  desiring  registration  of  such  judgment  shall 
produce  to  the  register  a  copy  thereof,  certified  by  the  clerk 
of  the  court  in  which  it  is  enrolled,  under  the  seal  of  the 
court,  and  the  register  shall  record  both  the  judgment  and 
certificate. 

Sec.  430.  Mates  of  damages  wiiere  damages  are  recoverabte* 
C.  C.  P.,  s.  250. 

Whenever  damages  are  recoverable,  the  plaintiff  may 
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claim  and  recover,  if  he  show  himself  entitled  thereto,  any 
rate  of  damages  which  he  might  have  heretofore  recovered 
for  the  same  cause  of  action. 

See  1  Bat.  Dig.,  pp.  311-319;  4  Bat.  Dig.,  pp.  119-120;  Rev.  Code, 
passim. 

Note. — This  section  does  not  lay  down  any  rule  of  damages  be- 
yond affirming  that  they  should  be  measured  by  the  rules  of  law  and 
statutes  already  existing. 

See.  431.    Judgment  in  action  for  recovery  of  personal  prop- 
erty,  a  c.  p.,  *.  %&i. 

In  an  action  to  recover  the  possession  of  personal  prop- 
erty, judgment  for  the  plaintiff  may  be  for  the  possession, 
or  for  the  recovery  of  possession,  or  for  the  value  thereof, 
in  case  a  delivery  cannot  be  had,  and  the  damages  for  the 
detention.  If  the  property  has  been  delivered  to  the  plain- 
tiff, and  the  defendant  claims  a  return  thereof,  judgment 
for  the  defendant  may  be  for  a  return  of  the  property,  or 
for  the  value  thereof  in  case  a  return  cannot  be  had,  and 
damages  for  taking  and  withholding  the  same. 

Judgment  for  daifcages,  when. — In  actions  to  recover  personal 
property,  when  the  plaintiff  has  not  invoked  the  aid  of  the  provi- 
sional remedy  of  claim  and  delivery,  his  judgment,  if  he  succeeds,  is 
for  the  possession  of  the  property  or  for  its  value  and  damages  for 
its  detention,  as  in  the  old  action  of  detinue.  Jarman  v.  Ward,  67  N. 
C,  32;  Smithdeal  v.  Wilkerson,  100  N.  C,  52. 

A  judgment  in  an  action  to  recover  specific  personal  property  is  no 
bar  to  a  subsequent  action  against  the  same  parties  for  damages 
for  the  taking  and  detention  of  Buch  property.  Woody  v.  Jordan,  69 
N-  C,  189. 

Where  the  plaintiff,  who  had  recovered  judgment  in  an  action  of 
claim  and  delivery  (in  which  he  was  defendant)  for  the  return  of 
the  property,  but  the  same  had  not  been  returned,  thereafter  brings 
suit  against  the  plaintiff  in  such  action  for  damages  for  the  conver- 
sion of -the  property:  11  eld,  that  he  was  entitled  to  recover.  Asher  v. 
Reizenstein,  105  N.  C,  213. 

Assignee  of  judgment. — A  lessor  recovered  judgment  against  les- 
see in  an  action  of  claim  and  delivery  to  recover  possession  of 
crops  and  enforce  his  lien  for  rent.  Pending  the  suit,  the  lessee  de- 
livered a  portion  of  the  crop  to  the  defendants  to  pay  for  supplies 
furnished  him.  The  judgment  was  assigned  to  the  plaintiff  who  sues 
defendant  for  damages  for  the  conversion:  Held,  the  plaintiff  as- 
signee acquired  no  title  to  any  property  not  mentioned  in  the  judg- 
ment, and  he  must  accept  the  assessed  money  value  of  such  as  can- 
not be  delivered  under  the  judgment.  The  assignment  is  not  of  all 
the  rights  of  the  lessor,  but  of  the  right  vested  in  him  by  virtue  of 
the  judgment,  and  to  enforce  the  same  against  the  lessee.  Timber- 
lake  v.  Powell,  99  N.  C,  233;  Redmond  v.  Staton,  116  N.  C,  140. 

Form  of  judgment. — The  judgment  in  claim  and  delivery  should  be 

587 


§431  CLARE'S   CODE   OF   CIVIL   PROCEDURE. 

in  the  alternative  for  the  delivery  of  the  specific  property,  if  to  b€ 
had,  and  if  not,  then  its  value,  to  be  assessed  by  the  jury.  Council  v. 
Averett,  90  N.  C,  168;  Hall  v.  Tillman,  103  N.  C,  276;  Grubbs  ▼. 
Stephenson,  117  N.  C,  66. 

Where  claim  and  delivery  1b  brought  to  recover  possession  of 
property  to  sell  it  under  a  contract  to  pay  an  indebtedness,  the  plain- 
tiff recovering  judgment  holds  the  property  as  trustee  to  apply  pro- 
ceeds as  directed  by  the  judgment;  if  possession  of  the  property  can- 
not be  had  the  judgment  should  be  in  the  alternative.  Austin  v.  Se- 
crest,  91  N.  C,  214. 

In  respect  to  that  portion  which  plaintiff  fails  to  recover,  the  judg- 
ment should  direct  a  return  to  the  defendant,  or  that  the  value 
thereof,  to  be  ascertained  by  the  jury,  should  be  paid  him  if  a  re- 
turn caonot  be  made.    Horton  v.  Home,  99  N.  C,  219. 

Where,  in  an  action  of  claim  and  .delivery,  the  plaintiff,  claiming  a 
mortgage  lien,  seized,  and  the  defendant  replevied,  $223.50  worth  of 
property,  and  on  the  trial  the  plaintff  recovered  judgment  for 
$50.37,  the  proper  judgment  to  be  entered  is,  "That  plaintiff  recover 
the  specific  property,  and  if  possession  cannot  be  had,  then  the  penal 
sum  named  in  the  bond  of  the  defendant  and  his  sureties,  with  a 
proviso  that  the  specific  property  shall  be  relieved  of  the  lien  and 
liability  to  seizure  and  sale,  and  the  defendant  and  the  sureties  on 
his  bond  discharged  by  the  payment  of  $50.37,  with  interest  from 
the  beginning  of  the  term,  and  costs."  Taylor  v.  Hodges,  105  N.  C, 
344;  Spencer  v.  Bell,  109  N.  C,  39;  Hall  v.  Tillman,  115  N.  C,  500. 

Note. — See  amendment  to  Sec.  326,  ante. 

Judgment  in  claim  and  delivery. — The  Code  does  not  favor  circuity 
of  actions,  and  the  gist  of  the  bond  required  oflhe  plaintiff  in  claim 
and  delivery  proceedings  being  the  return  of  tfie  property  taken  or 
its  value,  it  is  of  no  concern  to  such  plaintiff  whether  the  judgment 
directs  it  to  be  returned  to  the  defendant  or  to  an  intervenor  who 
claims  by  assignment  from  the  defendant.  Grubbs  v.  Stephenson, 
117  N.  C,  66;  Barrington  v.  Skinner,  117  N.  C,  47. 

A  judgment  on  the  forthcoming  bond  in  ciaim  and  delivery  pro- 
ceeding should  be  in  the  alternative  for  the  return  of  the  property, 
or,  if  that  cannot  be  had,  for  its  value  with  damages.  GrubbB  v. 
Stephenson,  117  N.  C.,"66. 

Judgment  may  be  rendered  against  the  principal  and  surety  on  a 
replevin  bond,  in  an  action  of  claim  and  delivery,  without  notice  to 
the  surety.     Smith  v.  Whltten,  117  N.  C,  390. 

Interest. — Interest  1b  not  allowed  as  a  matter  of  law  in  an  action  of 
claim  and  delivery,  though  the  jury  can,  if  they  wish,  allow  interest 
on  the  value  of  the  property,  from  the  time  it  was  taken,  as  damages. 
Patapsco  v.  Magee,  86  N.  C,  350.  But  the  judgment  bears  interest 
as  a  matter  of  law.     Stephens  v.  Koonce,  103  N.  C,  266. 

Nee  Sees.  321,  322,  323,  326,  333,  385,  386,  387.  388,  390  and  409,  and 
cases  cited. 

Sec.  432.     What  judge  to  approve  judgments,  order*  and 
decree*.    1S7G-'?,  c.  233,  #.  3.     1879,  c  03.    1881,  c.  31. 

In  all  cases  where  a  judgment,  decree  or  order  of  the 
superior  court  is  required  to  be  approved  by  a  judge,  it  shall 
be  approved  by  the  judge  having  jurisdiction  of  receivers 
and  injunctions. 
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In  open  court. — Except  in  cases  of  consent,  and  where  otherwise 
provided  by  statute,  orders  and  judgments  should  be  signed  in  open 
court.  Branch  v.  Walker,  92  N.  C,  87;  Bank  v.  Gilmer,  118  N.  C, 
668. 

Not  required  to  be  signed. — Sledge  v.  Elliott,  116  N.  C,  712.  See 
Sec.  424  (4),  ante. 

Sec.  433.  Judgments  to  be  docketed  and  indexed;  judg- 
ments at  the  same  term,  when  Field  to  be  docketed.  C.  C.  P., 
8.252.    Mule  XVIII. 

Every  judgment  of  the  superior  court  affecting  the  right 
to  real  property,  and  any  judgment  requiring  in  whole  or 
in  part  the  payment  of  money,  shall  be  entered  by  the  clerk 
of  said  superior  court  on  the  judgment  docket  of  said  court. 
The  entry  shall  contain  the  names  of  the  parties,  and  the 
relief  granted,  date  of  judgment  and  date  of  docketing ; 
and  the  clerk  shall  keep  a  cross-index  of  the  whole,  with 
the  dates  and  numbers  thereof.  All  judgments  rendered 
in  any  county  by  the  superior  court  thereof,  during  a  term 
of  the  court,  and  docketed  during  the  same  term,  or  within 
ten  days  thereafter,  shall  be  held  and  deemed  to  have  been 
rendered  and  docketed  on  the  first  day  of  said  term. 

Docketing  judgment. — A  judgment  is  not  a  lien  upon  land,  in  the 
absence  of  the  actual  levy  of  an  execution,  until  it  is  docketed  in  the 
county  where  the  land  is  situate,  in  the  manner  prescribed  by  this 
section,  and  upon  the  docket  required  to  be  kept  by  Sec.  83  of  The 
Code.  Holman  v.  Miller,  103  N.  C,  118;  Alsop  y.  Moseley,  104  N. 
C,  60. 

The  docketing  of  a  judgment  is  not  an  essential  condition  of  its 
efficacy,  except  for  the  purpose  of  giving  a  lien,  nor  a  condition 
precedent  to  issuing  an  execution  thereon  to  the  sheriff  of  the 
county  where  it  was  rendered  or  to  any  other  county.  Bernhardt  v. 
Brown,  122  N.  C,  588,  and  cases  cited. 

If  judgment  is  for  a  sum  certain  to  be  discharged  upon  payment 
of  a  smaller  sum  to  be  ascertained  by  a  reference,  on  docketing  it 
becomes  a  lien  for  the  larger  sum.    Darden  v.  Blount,  126  N.  C. 

Index  and  cross-index.— To  constitute  a  lien,  a  judgment  must  be 
"docketed"  in  the  manner  prescribed  by  The  Code,  Sees.  83,  433,  434, 
and  one  of  the  indispensable  requirements  is  that  the  record  shall 
contain  an  index  and  cross-index  of  the  names  of  the  parties  to  the 
judgment.  Dewey  v.  Sugg,  109  N.  C,  328;  Redmond  v.  Staton,  116 
N.  C,  140. 

The  purpose  of  this  section,  requiring  index  and  cross-index  of 
docketed  judgments,  being  to  facilitate  the  search  for  incumbrances 
created  by  such  judgments,  each  of  several  judgment  debtors  must 
be  specifically  mentioned,  but  the  name  of  only  one  of  several 
plaintiffs  need  be  mentioned.     Hahn  v.  Mosely,  119  N.  C,  73. 

Error  in  docketing  initials  immaterial  as  to  judgment  debtor.  Pat- 
terson v.  Walton,  119  N.  C,  500. 
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Judgment  nunc  pro  tunc.—- A  judgment  rendered  nunc  pro  tunc,  at 
a  term  of  the  court  succeeding  that  at  which  the  record  was  com* 
plete  up  to  and  including  verdict,  is  as  operative,  as  between  the 
parties,  as  if  it  had  been  rendered  at  the  previous  term,  but,  as  to 
other  parties,  it  is  effective,  as  a  lien,  only  from  the  first  day  of  the 
term  at  which  it  was  actually  entered.  Ferrell  v.  Hales,  119  N.  C, 
199;  Taylor  v.  Ervin,  Id.,  274. 

Liability  of  clerk. — Where,  by  consent  of  parties,  a  judge  of  the 
superior  court  signed  a  judgment  at  chambers  after  the  adjournment 
of  court,  leaving  blanks  for  the  insertion  of  the  amount  of  costs  and 
referee's  fee,  and  sent  the  same  to  the  clerk  of  the  superior  court,  di- 
recting him  to  fill  up  the  blanks  and  file  the  judgment,  after  consult- 
ing with  counsel  as  to  the  amount  of  the  referee's  fee,  and  counsel 
agreed  upon  the  fee  and  notified  the  clerk  and  requested  him  to 
docket  the  judgment  at  once,  which  he  failed  to  do  prior  to  the  pro- 
bate and  registration  of  a  deed  of  conveyance  of  all  his  property  by 
one  of  the  defendants  in  said  judgment:  Held,  that  the  failure  of  the 
clerk,  under  the  circumstances,  to  docket  the  judgment  was  such  a 
breach  of  official  duty  as  to  render  the  sureties  on  his  official  bond 
liable  for  any  loss  resulting  to  plaintiff  therefrom.  Young  v.  Con- 
nelly, 112  N.  C,  646.  The  clerk  is  also  liable  for  failure  to  index  the 
judgment.    Redmond  v.  Staton,  116  N.  C,  140. 

Limitations  in  action  against  clerk. — The  action  given  by  this  sec- 
tion, in  favor  of  a  judgment  creditor  against  a  clerk  of  superior  court 
for  failure  to  properly  index  the  judgment  can  be  brought  at  any 
time  after  such  failure  and  the  statute  of  limitations  begins  to  run 
at  the  expiration  of  the  term  of  office  of  the  clerk.  (Hughes  v.  New- 
some,  86  N.  C,  424,  distinguished.)  Shackelford  v.  Stanton,  117  N. 
C,  73. 

Sep -Sec.  435,  post,  and  cases  cited. 

Sec.  434.    Judgment-roil.     C.  C.  P.,  *.  253. 

Unless  the  party  or  his  attorney  shall  furnish  a  judgment- 
roll,  the  clerk,  immediately  after  entering  the  judgment, 
shall  attach  together,  and  file,  the  following  papers,  which 
shall  constitute  the  judgment-roll : 

(1)  In  case  the  complaint  be  not  answered  by  any  defend- 
ant, the  summons  and  complaint,  or  copies  thereof,  proof  of 
service,  and  that  no  answer  has  been  received,  the  report,  if 
any,  and  a  copy  of  the  judgment ; 

(2)  In  all  other  cases,  the  summons,  pleadings,  or  copies 

thereof,  and  a  copy  of  the  judgment,  with  any  verdict  or 

report,  the  offer  of  the  defendant,  exceptions,  case,  and  all 

orders  and  papers  in  any  way  involving  the  merits  and 

necessarily  affecting  the  judgment. 

Sec.  435.    Judgments,  when  and  hmv  to  be  docketed  ;  secured 
on  appeal.    C.  C.  P.,  s.  254.    18*7,  c.  192. 

Upon  filing  a  judgment-roll  upon  a  judgment  affecting 
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tlra  title  of  real  property,  or  directing  in  whole  or  in  part 
the  payment  of  money,  it  shall  be  docketed  on  the  judg- 
ment docket  of  the  superior  court  of  the  county  where  the 
judgment-roll  was  filed,  and  may  be  docketed  on  the  judg- 
ment docket  of  the  superior  court  of  any  other  county  upon 
the  filing  with  the  clerk  thereof  a  transcript  of  the  original 
docket,  and  shall  be  a  lien  on  the  real  property  in  the  county 
where  the  same  is  docketed,  of  every  person  against  whom 
any  such  judgment  shall  be  rendered,  and  which  he  may 
have  at  the  time  of  the  docketing  thereof  in  the  county  in 
which  such  real  property  is  situated,  or  which  he  shall  acquire 
at  any  time  thereafter,  for  ten  years  from  the  date  of  the  ren- 
dition of  the  judgment.  But  the  time  during  which  the 
party  recovering  or  owning  such  judgment  shall  be,  or  shall 
have  been,  restrained  from  proceeding  thereon  by  an  order 
of  injunction,  or  other  order,  or  by  the  operation  of  any  ap- 
peal, or  by  a  statutory  prohibition,  shall  not  constitute  any 
part  of  the  ten  years  aforesaid,  as  against  the  defendant  in 
such  judgment,  or  the  party  obtaining  such  orders  or  making 
such  appeal,  or  any  other  person  who  is  not  a  purchaser, 
creditor  or  mortgagee  in  good  faith.  .But  whenever  an  ap- 
peal from  any  judgment  shall  be  pending,  and  the  under- 
taking requisite  to  stay  execution  on  such  judgement  shall 
have  been  given,  and  the  appeal  perfected  as  provided  in 
title  thirteen  of  this  chapter,  the  court  in  which  judgment 
was  recovered  may,  on  special  motion,  after  notice  to  the 
person  owning  the  judgment,  on  such  terms  as  they  shall 
see  fit,  direct  an  entry  to  be  made  by  the  clerk  on  the  docket 
of  such  judgment,  that  the  same  is  secured  on  appeal,  and 
thereupon  no  execution  shall  issue  upon  such  judgment 
during  the  pendency  of  said  appeal. 

Note  1. — The  section  as  above  given  contains  the  amendment 
made  by  ch.  192,  acts  1887.     This  amendment,  while  permitting  an 

j  order  to  be  granted  Btaying  execution,  if  proper  security  is  given. 

i  would  not,  it  is  apprehended,  prevent  a  sale  under  a  junior  execution. 

The  sheriff  would  probably  pay  into  court  out  of  the  proceeds  a  sum 
sufficient  to  abide  the  result  of  the  appeal,  or  the  court  might  stay 
the  execution  on  other  terms,  as  above  empowered. 

591 


§  435  CLARK'S   CODE  OF   CIVIL  PROCEDURE. 

Note  2. — When  fines  are  imposed  the  judgment  may  be  docketed 
and  become  a  Hen  under  this  section.    Acts  1887,  ch.  191,  s.  3. 

Lien  of  docketed  judgments. — A  docketed  judgment  is  a  lien  upon 
the  lands  of  the  debtor,  although  it  does  not  divest  the  estate  out  of 
the  debtor,  nor  does  it  make  the  land  primarily  liable  for  the  debt 
though  the  lien  exists.  And  where  the  debtor  dies,  the  land  de- 
scends to  the  heirs  subject  to  the  lien,  which  lien,  however,  is  subject 
to  the  right  of  the  heirs  to  have  the  debt  paid  by  the  personal  prop- 
erty, if  there  is  enough  for  that  purpose;  if  there  is  not  enough  to 
pay  the  debt,  then  the  land  may  be  sold  for  assets  by  the  administra- 
tor. Murchison  v.  Williams,  71  N.  C,  135;  Mauney  v.  Holmes,  87  N. 
C,  428;  Lee  v.  Eure,  93  N.  C,  9;  Sawyers  v.  Sawyers,  Id.t  321;  Lilly 
v.  West,  97  N.  C,  276;  Pate  v.  Oliver,  104  N.  C,  458;  Gambrill  v.  Wil- 
cox, 111  N.  C,  42;  Holden  v.  Strickland,  116  N.  C,  185;  Dysart  v. 
Brandeth,  118  N.  C,  968. 

Before  the  adoption  of  The  Code,  the  levy  of  a  senior  execution 
on  land  did  not  prevent  a  levy  and  sale  under  a  junior  execution,  and 
a  purchaser  at  such  sale  obtained  a  good  title.  The  Code  has  consti- 
tuted a  docketed  judgment  a  lien  on  the  real  property  of  the  Judgment 
debtor,  and  a  purchaser  at  a  sale  under  a  junior  docketed  judgment, 
acquires  the  estate  subject  to  the  lien  of  any  prior  docketed  judgment. 
A  judgment  obtained  before  the  adoption  of  The  Code,  if  docketed 
within  a  reasonable  time  thereafter,  acquired  a  lien  upon  the  real 
estate  of  the  judgment  debtor.  Such  judgments  were  not  prejudiced 
by  the  adoption  of  The  Code.  Sharpe  v.  Williams,  76  N.  C,  87;  Can- 
non v.  Parker,  81  N.  C,  322. 

Where  a  purchaser  at  a  sale  under  a  decree  of  foreclosure,  or  a 
purchaser  at  execution  sale,  obtains  a  deed  for  a  tract  of  land  lying 
in  two  counties,  and  the  mortgage  was  registered  or  the  judgment 
docketed  only  in  one  county,  such  deed  conveys  no  title  as  against 
creditors  or  purchasers  for  value  to  that  part  of  the  land  lying  in  the 
other  county.     King  v.  Portis,  77  N.  C,  25. 

A  foreclosure  sale  under  a  mortgage  of  land  lying  in  two  counties, 
the  mortgage  being  registered  in  but  one,  passes  title  to  the  land  in 
both  as  against  a  purchaser  under  a  judgment  docketed,  subsequent- 
ly to  the  foreclosure  proceedings,  in  the  county  where  the  mortgage 
was  not  registered.  King  v.  Portis,  81  N.  C,  382,  overruling  King  v. 
Portis,  77  N.  C,  25. 

A  judgment  for  costs  against  a  defendant  and  in  favor  of  the 
officers  of  the  court,  when  docketed,  is  a  lien  to  the  same  extent  as  a 
judgment  in  favor  of  the  plaintiff.  Sheppard  v.  Bland,  87  N.  C,  163; 
Long  v.  Walker,  105  N.  C,  90. 

A  judgment  has  no  lien  on  land  in  a  county  in  which  it  has  not 
been  docketed.  Lowdermilk  v.  Corpening,  92  N.  C,  333;  Bernhardt 
v.  Brown,  122  N.  C,  587. 

The  lien  of  a  judgment  cannot  be  continued  by  subrogation  when 
the  judgment  has  been  satisfied,  nor  against  a  party  who  acquired 
rights  before  the  action  in  which  the  judgment  of  subrogation  was 
rendered  was  begun,  nor  can  such  subrogation  impair  the  rights  of 
persons  not  parties  to  the  action.    Ibid. 

A  docketed  judgment  is  not  a  lien  on  real  property  purchased  and 
paid  for  by  a  debtor  when  title  is  taken  in  the  name  of  a  third  per- 
son.    Dixon  v.  Dixon,  81  N.  C,  323;  Wall  v.  Fairly,  77  N.  C.f  105. 

A  judgment  for  purchase-money  has  no  higher  lien  than  any  other, 
except  that  the  homestead  cannot  be  claimed  against  a  debt  for  its 
purchase.  Moore  v.  Ingram,  91  N.  C.  376:  Peck  v.  Culberson,  104 
N.  C,  425;  Draper  v.  Allen,  114  N.  C,  50. 

A  judgment  creditor  has  neither  jus  in  re  nor  fus  ad  rem  as  to  a 
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debtor's  land,  but  only  the  right  to  enforce  hid  judgment  by  execu- 
tion. If  the  debtor  has  made  an  agricultural  lien  or  severed  the 
crop,  that  does  not  pass  to  purchaser  at  execution  sale.  Dail  v. 
Freeman,  92  N.  C.,  351. 

The  lien  created  by  docketing  a  judgment  does  not  vest  any  estate 
In  the  property  subject  to  it  in  the  judgment  creditor,  but  only 
secures  to  the  creditor  the  right  to  have  the  property  applied  to  the 
satisfaction  of  his  judgment,  and  such  lien  extends  only  to  such 
estate,  legal  or  equitable,  as  may  be  sold  or  disposed  of  at  the  time 
it  attaches.     Bruce  v.  Nicholson,  109  N.  C,  202. 

Under  an  arrangement  between  mortgagor,  mortgagee  and  a  third 
party,  the  mortgagee  endorsed  upon  the  mortgage  a  release  of 
seventy  acres  of  the  mortgaged  land  sold  to  the  third  party,  and  upon 
the  mortgage  note  a  receipt  of  a  certain  sum,  as  being  the  amount 
received  from  the  sale  of  said  land  to  the  third  party;  thereupon, 
the  mortgagor  conveyed  the  seventy  acres  of  land  to  the*  third  party, 
who  executed  his  note,  secured  by  mortgage  thereon,  to  the  mortga- 
gee for  the  purchase  price.  Subsequently  the  first  mortgage  was 
cancelled  of  record :  Held,  that  the  legal  title  did  not,  by  these  trans- 
actions, revest  for  an  instant  even  in  the  mortgagor,  and  docketed 
judgments  against  the  mortgagor  acquired  no  lien  on  the  seventy 
acres  of  land.  Johnston  v.  Lemond,  109  N.  C,  643;  but  otherwise  if 
not  for  purchase-money.     Weil  v.  Casey,  125  N.  C,  356. 

Lien,  but  does  not  divest  title. — Docketing  confers  no  estate  or  in- 
terest in  land.     Baruch  v.  Long,  117  N.  C,  509. 

While  a  judgment  is  a  lien  upon  the  lands  of  a  debtor  in  the  county 
where  it  is  docketed,  it  gives  no  peculiar  lien  upon  any  particular 
parcel  of  land,  nor  does  it  divest  the  title  and  estate  out  of  the  debt- 
or, but  only  enables  the  creditor,  by  proper  process,  to  subject  the 
land  to  the  satisfaction  of  the  debt.     Bryan  v.  Dunn,  120  N.  C,  36. 

Lien,  from  what  time. — The  judgment  is  a  lien  upon  land  at  and 
from  the  time  of  its  being  docketed.  Harris  v.  Ricks,  63  N.  C,  653; 
Hoppock  v.  Shober,  60  N.  C,  153. 

The  effect  of  the  act  suspending  The  Code,  is  to  make  the  clerk 
simply  the  instrument  of  the  judge  in  entering  up  judgments,  and 
the  provisions  in  regard  to  docketing  judgments  in  the  courts  where 
they  are  taken,  are  suspended  thereby,  and  the  18th  rule  of  the  su- 
preme court  now  regulates  the  same.  Norwood  v.  Thorp,  64  N.  C, 
682.     See  Burton  v.  Spiers,  92  N.  C,  503. 

Judgments  docketed  during  a  term  of  a  superior  court  in  the 
county  in  which  they  are  taken,  are  deemed  to  have  been  docketed 
on  the  first  day  of  such  term.  Ibid.  Davison  v.  Land  Co.,  120  N. 
C.  259. 

A  judgment  refers  back  to  the  first  day  of  a  term  at  which  it  was 
rendered,  independent  of  the  C.  C.  P.  Farley  v.  Lea,  20  N.  C,  169; 
Foust  v.  Trice,  53  N.  C,  490;  Finley  v.  Smith,  24  N.  C,  225.  Contra, 
Clifton  v.  Wynne,  81  N.  C,  169. 

It  is  the  docketing  of  the  judgment,  and  not  the  issuing  of  the  exe- 
cution, which  creates  the  lien  under  the  present  system.  Sawyers  v. 
Sawyers,  93  N.  C,  321;  Williams  v.  Weaver,  94  N.  C,  134;  Holman  v. 
Miller,  103  N.  C,  118;  Dewey  v.  Sugg,  109  N.  C,  328;  Oambill  v.  Wil- 
cox, 111  N.  C,  42. 

Time  during  appeal. — If  there  is  an  appeal  after  docketing  judg- 
ment, the  time  of  stay  caused  by  the  appeal  is  not  counted.  Adams 
v.  Guy,  106  N.  C,  275. 

Lien  upon  equitable  interest. — Where  a  debtor  executes  a  deed  in 
trust  to  a  trustee  to  secure  certain  debts  therein  mentioned,  and  after 
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the  registration  of  the  deed,  a  creditor  obtains  Judgment,  and  has  the 
same  duly  docketed,  the  judgment,  under  the  provisions  of  this  sec- 
tion, is  a  lien  upon  the  equitable  estate  of  the  debtor.  The  lien,  thus 
acquired,  cannot  be  enforced  by  a  sale  under  execution.  In  order 
to  sell  an  equitable  estate,  not  liable  to  sale  under  execution,  the 
plaintiff  in  the  execution  must  resort  to  his  action  (as  formerly,  to 
bill  in  equity.)  to  ascertain  the  rights  of  all  parties  interested,  and  to 
enforce  his  lien.  McKeithan  v.  Walker,  66  N.  C,  95;  Sprinkle  v. 
Martin,  66  N.  C.,  55;  Hardin  v.  Ray,  94  N.  C,  456;  Trimble  v.  Hunter, 
104  N.  C,  129. 

A  docketed  judgment  is  a  lien  on  the  debtor's  whole  interest,  legal 
or  equitable,  but  the  equitable  interest  cannot  be  levied  upon  and 
sold  except  as  authorized  by  act  of  1812.  Mauney  v.  Ihrie,  76  N.  C, 
299;  Ledbetter  v.  Anderson,  62  N.  C,  323;  Tuck  v.  Walker,  106  N.  C, 
283. 

Priority  of  lien. — The  United  States  government  has  an  undoubted 
right  to  priority  of  payment  in  case  of  a  general  conveyance  of  his 
property  by  an  insolvent,  but  that  right  is  subject  to  a  prior  Hen, 
and  if  a  lien  be  acquired  by  a  docketed  judgment,  it  will  not  be  de- 
feated by  a  subsequent  assignment,  unless  the  insolvent  be  thrown 
into  bankruptcy  by  proceedings  commenced  within  four  months 
thereafter.     Hoppock  v.  Shober,  69  N.  C,  153. 

If  a  sale  of  land  is  made  under  a  junior  docketed  judgment,  the 
purchaser  buys,  in  effect,  only  an  equity  of  redemption;  that  is,  the 
title  to  the  land  upon  paying  off  prior  liens.  Halyburton  v.  Green- 
lee, 72  N.  C,  316:  Isler  v.  Colgrove,  75  N.  C,  334;  Cannon  v.  Parker, 
81  N.  C,  320. 

A  sale  under  both  a  senior  and  a  junior  docketed  judgment,  vests 
the  title  in  the  purchaser,  and  transfers  the  liens  in  the  same  order 
of  priority,  to  the  proceeds  of  the  sale.  Cannon  v.  Parker,  81  N.  C, 
320:  Bernhardt  v.  Brown,  118  N.  C,  700. 

The  lien  of  a  prior  docketed  judgment  is  not  disturbed  by  a  sale 
under  a  junior  judgment.    Worsley  v.  Bryan,  86  N.  C,  343. 

A  sheriff  is  liable  upon  his  official  bond  for  a  failure  to  apply  pro- 
ceeds of  sale  of  a  debtor's  land  in  payment  of  an  execution,  in  his 
hands  at  the  time  of  sale,  issued  upon  a  judgment  bearing  the  prior 
lien.  The  lien  upon  land  acquired  by  docketing  a  judgment  cannot 
be  displaced  by  one  subsequently  acquired.  (The  rights  of  the  party 
under  the  judgment  and  execution  of  the  supreme  court  were  lost 
by  not  issuing  alias  executions.)  Titman  v.  Rhyne,  89  N.  C,  64; 
Dyeart  v.  Brandreth,  118  N.  C,  968. 

Under  Acts  1885,  chapter  147,  sec.  1,  providing  that  no  conveyance 
of  land  shall  be  valid,  as  against  creditors  or  purchasers  for  value, 
but  from  the  registration  thereof^  a  deed  of  trust  is  of  no  validity 
whatever,  as  against  a  judgment  creditor,  unless  registered.  Bostic 
v.  Young,  116  N.  C,  766;  Gulley  v.  Thurston,  112  N.  C,  192. 

A  sale  of  land  under  an  execution  on  a  junior  judgment  passes  the 
title  to  the  purchaser  encumbered  with  the  lien  of  prior  docketed 
judgments:  but  where  the  sale  is  made  upon  execution  on  the  senior 
judgment,  the  title  passes  to  the  purchaser  unemcumbered;  and  the 
lien  of  the  junior  docketed  judgments  is  transferred  to  the  fund  aris- 
ing from  the  sale:  and  it  is  the  duty  of  the  officer  making  the  sale 
to  apply  it  to  the  satisfaction  of  the  several  judgments  in  the  order 
of  their  priority,  whether  he  has  executions  in  his  hands  or  not. 
Gambrill  v.  Wilcox,  111  N.  C,  42. 

Under  section  435  of  The  Code,  the  lien  of  docketed  judgments 
attaches  to  after-acquired  lands  in  the  same  county  at  the  moment 
that  the  title  vests  in  the  judgment  debtor  and  the  proceeds  of  a  sale 
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under  such  judgment  should  be  distributed  pro  rata  without  refer- 
ence to  the  day  when  they  were  docketed.  Moore  v.  Jordan,  117  N. 
C,  86. 

Personal  judgment  and  for  foreclosure. — A  judgment  upon  a  note 
in  personam,  taken  at  the  same  time  with  a  decree  of  a  foreclosure 
of  a  mortgage  (or  judgment  in  ran),  is  final  and  creates  a  lien  upon 
all  the  property  of  the  judgment  debtor  in  the  county  where  dock- 
eted and  the  validity  of  the  judgment  on  the  debt  is  not  affected  by 
the  judgment  for  the  sale  of  land.  McCaskill  v.  Graham,  121  N.  C, 
190. 

Foreign  judgment. — A  judgment  obtained  in  another  state  against 
the  sureties  on  the  bond  of  a  deceased  North  Carolina  administrator 
is.  in  an  action  in  the  latter  state  for  a  settlement  of  the  estate, 
binding  on  his  administrators  and  their  privies,  where  they  were 
present  resisting  the  recovery  against  them  and  the  sureties  of 
their  intestate,  as  principal  debtor.     Moore  v.  Smith,  116  N.  C,  667. 

Purchase  under  Junior  Judgment. — The  purchaser  of  land  at  an  ex- 
ecution sale  under  junior  judgment  gets  the  title  of  the  defendant, 
subject  only  to  the  encumbrance  of  the  senior  judgments.  Dysart 
v.  Brandreth,  118  N.  C,  969.  If  executions  on  the  senior  judgments 
are  in  the  hands  of  the  sheriff  at  the  time  of  the  sale  advertised 
under  the  junior  judgment,  the  purchaser  will  get  a  full  title  to  de- 
fendant's interest,  and  the  lien  of  the  senior  judgments  is  trans- 
ferred to  the  proceeds  of  the  sale.  Bernhardt  v.  Brown,  118  N.  C, 
700. 

The  holder  of  a  senior  judgment  has  no  power  to  forbid  a  sale  of 
land  under  execution  on  a  junior  judgment.  Bernhardt  v.  Brown, 
118  N.  C,  700. 

Purchaser  under  an  execution  unaffected  by  irregularity  in  the 
judgment. — In  an  action  of  ejectment,  the  plaintiff  who  is  a  stranger 
to  the  judgment  need  only  show  the  execution  under  which  the  land 
was  sold,  in  order  to  establish  his  title  against  the  defendant  in  the 
execution;  nor  is  his  title  affected  by  any  irregularity  in  the  judg- 
ment. Lee  v.  Bishop,  89  N.  C,  256:  Shaffer  v.  Bledsoe,  118  N.  C, 
279. 

Mortgages  of  corporations  do  not  exempt  from  lien  of  judgments. — 
Under  Section  1255  of  The  Code,  amended  by  Acts  of  1897,  Chapter 
324,  Mortgages  of  incorporated  companies  do  not  exempt  their  prop- 
erty from  execution  on  judgments  obtained  in  the  courts  of  the  State 
against  them  for  labor  performed  nor  for  torts  committed.  Railroad 
Co.x  v.  Burnett,  123  N.  C,  210. 

Lien,  how  lost. — Qurrre,  whether  a  lien  created  by  a  levy  prior  to 
the  docketing  of  a  judgment,  is  continued  by  virtue  of  such  docket- 
ing without  following  it  with  a  venditioni  erpomis;  or  whether  the 
issuing  of  an  execution  on  such  docketed  judgment  waives  the  Hen 
created  by  the  levy  before  docketing.     Baldwin  v.  York,  71  N.  C,  463. 

The  lien  on  the  land  of  the  defendant  acquired  by  a  docketed  judg- 
ment shall  not  be  lost  in  favor  of  a  judgment  subsequently  docketed, 
unless  the  plaintiff  in  the  latter  take  out  execution,  and  give  the 
plaintiff  in  the  former  twenty  days'  notice  before  the  day  of  sale  by 
the  sheriff,  and  the  plaintiff  so  notified  fails  to  take  out  execution 
and  put  it  into  the  sheriff's  hands  before  the  day  of  sale,  as  is  pre- 
scribed in  the  1 8th  rule  of  practice,  adopted  by  the  supreme  court  at 
June  term,  1869,  (63  N.  C,  669).  Perry  v.  Morris,  65  N.  C,  221: 
Daugherty  v.  Logan,  70  N.  C,  558.  This  rule  held  unconstitutional. 
Burton  v.  Spiers,  92  N.  C,  503. 

Docketing  the  judgment  alone  creates  a  lien  on  land  and  if  land 
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is  sold  under  a  junior  judgment  it  may  be  sold  over  again  under  a 
senior  judgment.  This,  lien  is  a  vested  right  and  the  rule  adopted 
June  term,  1869  (63  N.  C,  669),  is  unconstitutional.  Burton  v.  Spiers, 
92  N.  C,  503. 

The  lien  acquired  by  a  judgment  obtained  before  the  C.  C.  P.,  upon 
which  execution  Issued  and  was  levied  upon  land  and  kept  alive  by 
successive  alias  executions,  issued  from  term  to  term,  was  not 
waived  or  lost  by  docketing  a  transcript  of  such  judgment  in  another 
county.     Isler  v.  Colgrove,  75  N.  C,  334. 

The  lien  under  this  section  is  lost  by  the  lapse  of  ten  years  after 
docketing,  although  execution  is  regularly  issued.  Pasour  v.  Rhyne, 
82  N.  C,  149:  McDonald  v.  Dickson,  85  N.  C,  248;  McCaskill  v.  Mc- 
Kinnon,  121  N.  C,  192. 

Where  an  execution  is  levied  on  land  before  the  expiration  of  the 
judgment  lien,  but  the  sale  does  not  take  place  until  after  the' expira- 
tion of  such  lien,  the  levy  does  not  extend  the  lien  to  the  sale,  so  as 
to  defeat  a  purchaser  or  prior  encumbrancer  whose  right  attached 
during  the  existence  of  the  lien,  but  before  the  levy.  Spicer  v.  Gam- 
bill,  93  N.  C,  378;  Lytle  v.  Lytle,  94  N.  C,  683;  Pipkin  v.  Adams,  114 
N.  C,  201. 

The  lien  of  a  judgment  expires  at  the  end  of  ten  years  from  the 
time  it  is  docketed.  The  only  provision  which  extends  this  time  is 
that  contained  in  this  section.    Lilly  v.  West,  97  N.  C,  276. 

Where  one  buys  land  subject  to  a  judgment  Hen  his  title  is  freed 
from  the  encumbrance  after  the  lapse  of  ten  years  from  the  date  of 
docketing.     McCaskill  v.  Graham,  121  N.  C,  190. 

If  homestead  is  allotted. — The  lien  of  a  judgment  on  land  in  which 
a  homestead  has  been  duly  allotted  does  not  cease  upon  the  expira- 
tion of  ten  years  from  the  date  of  the  judgment  but  continues  during 
the  continuance  of  the  homestead  estate,  notwithstanding  a  sale  and 
conveyance  of  the  land  by  the  homesteader.  Bevan  v.  Ellis,  121  N. 
C,  225. 

If  creditors'  bill  pending  in  another  county. — Lien  of  docketed 
judgment  expires  in  ten  years,  notwithstanding  creditors'  bill  In 
another  county  to  sell  the  land.  If  no  lis  pendens  is  filed  in  count  y 
where  land  lies,  one  who  obtains  a  deed  from  judgment  debtor  has  a 
good  title  from  its  registration.     Hines  v.  Moye,  125  N.  C.  8. 

Judgment  lien  priority  over  mortgage* — Where  judgment  debtor 
takes  a  deed  for  land  and  simultaneously  executes  a  mortgage  to 
secure  a  debt  other  than  the  purchase-money,  the  mortgage  is  sub- 
ordinate to  the  judgment  lien.  Weil  v.  Casey,  125  N.  C,  356,  distin- 
guishing Bunting  v.  Jones,  78  N.  C,  242,  and  Moring  v.  Dickerson, 
85  N.  C,  466,  in  both  of  which  the  mortgage  was  given  for  purchase- 
money. 

Proceeds  applied  to  oldest  judgment. — Where  a  sheriff  sells  land 
under  execution,  the  law  applies  the  proceeds  first  to  the  satisfaction 
of  the  execution  issuing  on  the  older  judgment  in  his  hands  at  the 
time  of  the  sale.    Dysart  v.  Brandreth,  118  N.  C,  968. 

Supersedeas  bond. — A  bond  to  stay  execution  which  provides  that 
the  obligors  will  be  responsible  for  any  damages  which  may  arise  on 
account  of  the  acts  of  the  appellant  in  committing  waste,  etc.,  is  not 
a  supersedeas  bond  within  the  meaning  of  Sees.  435,  554,  which  con- 
template a  bond  upon  which  summary  judgment  may  be  rendered 
in  the  supreme  court  upon  the  affirmation  of  the  judgment  of  the 
court  below.    Alderman  v.  Rivenbark,  96  N.  C,  134. 

Duty  of  judgment  creditor. — It  is  the  duty  of  a  judgment  creditor 
to  see  that  his  judgment  is  properly  docketed.    If  the  clerk  neglects) 
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to  docket  the  judgment,  subsequent  incumbrancers  and  claimants  un- 
der the  judgment  debtor  are  not  to  be  prejudiced  thereby,  and  the 
remedy  of  the  judgment  creditor  is  against  the  clerk  for  loss  suffered 
by  reason  of  the  failure  to  docket  the  judgment.  Holman  v.  Miller, 
103  N.  C,  118:  Redmond  v.  Staton,  116  N.  C.,  140. 

A  sale  of  land  under  execution  issued  more  than  ten  years  after 
the  docketing  of  the  judgment  is  invalid.  The  purchaser  at  such 
sale  is  affected  with  notice  of  the  expiration  of  the  judgment  lien, 
and  gets  np  title.  Lyon  v.  Russ,  84  N.  C,  688;  Pasour  v.  Rhyne,  82 
N.  C.,  149;  Coward  v.  Chastain,  99  N.  C,  443.     , 

A,  B  and  C  had  all  taken  judgments  against  D.  A's  judgment  was 
never  docketed;  B's  was  docketed  in  June,  1869;  C's  was  docketed  in 
January.  1878.  Executions  issued  on  all  these  judgments,  bearing 
teste  Fall  term,  1879:  Held,  (1)  that  A,  having  never  docketed  his 
judgment,  had  no  lien  to  compete  for  the  fund  against  the  other  two; 
(2)  that  B's  judgment  had  ceased  to  be  a  lien  by  the  lapse  of  ten 
years  from  the  day  it  was  docketed;  (3)  that  C's  judgment  should  be 
first  paid  out  of  the  proceeds  of  the  execution  sale.  Whitehead  v. 
Latham,  83  N.  C,  232. 

The  lien  of  a  docketed  judgment  is  lost  by  the  lapse  of  ten  years. 
Fox  v.  Kline,  85  N.  C,  173;  McDonald  v.  Dixon,  85  N.  C,  248;  Lytle 
v.  Lytle,  94  N.  C,  683;  Pipkin  v.  Adams,  114  N.  C,  201.  Except  as  to 
the  lien  upon  the  interest  in  reversion  of  the  homestead.  Cotten  v. 
McClenahan,  85  N.  C,  254;  Bevan  v.  Ellis,  121  N.  C,  224. 

See  Sec.  152  (1),  ante,  and  cases  there  cited. 

When  not  a  Wen, — A  docketed  judgment  is  no  lien  on  real  property 
which  has  been  paid  for  by  the  debtor,  but  title  taken  in  the  name 
of  a  third  person.  Dixon  v.  Dixon,  81  N.  C,  323;  Wall  v.  Fairly,  77 
N.  C,  105. 

A  docketed  judgment  against  an  administrator  in  his  executive 
capacity,  when  administration  was  granted  prior  to  July  1,  1869, 
created  no  lien  upon  his  land.    Williams  v.  Green,  80  N.  C,  76. 

Assignment  of  judgment. — An  assignment  of  a  judgment  is  not 
necessarily  to  be  entered  on  the  docket.  Winberry  v.  Koonce,  83  N. 
C,  351. 

See  Sec.  449,  post. 

Judgments  by  default. — Qnwre:  How  are  judgments  by  default,  now 
allowed  by  law,  and  the  amounts  thereof,  ascertained?  Is  it  in  the 
manner  prescribed  in  Sec.  385,  ante,  or  is  it  by  the  old  mode  of  a  jury 
and  a  writ  of  inquiry?    Sutton  v.  McMillan,  72  N.  C,  102. 

See  Sees.  385,  386,  ante,  and  cases  cited. 

Judgment,  how  kept  alive. — A  judgment  can  be  kept  alive  by  the 
issuance  of  executions  within  each  successive  period  of  three  years 
from  the  issue  of  the  previous  execution.  Williams  v.  Mullis,  87  N. 
C,  159. 

See  Sees.  436  and  440,  post. 

Remedy  upon  judgments  nisi. — The  proper  mode  of  enforcing  judg- 
ments nisi  is  by  action  or  special  proceedings  commenced  by  sum- 
mons.   Jones  v.  Gupton,  65  N.  C,  48. 

Note. — This  is  now  otherwise,  and  the  remedy  is  by  motion,  upon 
notice,  Sec.  446,  post. 

Judgments  of  one  superior  court  docketed  in  another. — Where  a 
judgment  was  rendered  in  one  county  and  docketed  in  another,  pro- 
ceedings supplementary  to  execution  should  be  Instituted  in  the 
county  in  which  the  judgment  was  rendered,  as  the  action  is  pend- 
ing in  that  county  until  the  judgment  is  satisfied.  Hutchinson  v. 
Symons,  67  N.  C,  156. 
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The  fact  that  a  judgment  docketed  In  one  county  is  afterwards 
docketed  in  another  does  not  deprive  it  of  the  lien  it  had  on  the  de- 
fendant's land  in  the  first  county.     Perry  v.  Morris,  65  N.  C,  221. 

The  transcript  of  a  judgment  sent  from  one  county  to  another  to 
be  docketed  which  sets  out  the  date  of  its  rendition,  the  names  of 
the  parties  to  the  suit,  the  amount  of  the  debt,  and  the  costs  of  ac- 
tion, is  sufficient  to  give  notice  of  the  lien  on  the  defendant's  land. 
Wilson  v.  Patton,  87  N.  C,  318. 

Execution  can  be  issued  though  judgment  is  not  docketed.  Lytle 
v.  Lytle,  94  N.  C,  683 ;  Bernhardt  v.  Brown,  122  N.  C,  587. 

Justice's  judgment  docketed  in  the  superior  court. — A  judgment 
given  by  a  justice  of  the  peace  in  one  county,  cannot  be  docketed  in 
another  without  having  been  first  docketed  in  the  county  where  it 
was  rendered.     McAden  v.  Banister,  63  N.  C,  478. 

The  provision  for  docketing  a  justice's  judgment  in  the  office  of 
the  clerk  of  the  superior  court  of  the  county,  so  as  to  make  it  a  judg- 
ment of  the  superior  court,  from  the  time  of  its  being  docketed,  is 
not  repealed  by  the  act  of  1868-'69,  ch.  76,  entitled  "an  act  suspend- 
ing the  Code  of  Civil  Procedure  in  certain  cases."  Bates  v.  Bank.  65 
N.  C,  81. 

A  justice's  judgment  is  docketed  in  the  superior  court  for  the  pur- 
pose of  lien  and  execution,  and  that  court  has  no  power  to  set  it 
aside,  unless  the  cause  is  carried  up  by  appeal  or  reeordari.  A  judg- 
ment can  only  be  vacated  by  the  courtwhich  rendered  it.  Morton  v. 
Rippy,  84  N.  C,  611:  Cotton  Mills  v.  Cotton  Mills,  116  N.  C,  647: 
Whiteburst  v.  Trans.  Co.,  109  N.  C,  342;  Patterson  v.  Walton,  119  N. 
C,  500. 

The  docketing  of  a  dormant  justice's  judgment  in  the  superior 
court  does  not  have  the  effect,  of  reviving  it,  but  merely  brings  it 
within  the  operation  of  the  rules  applicable  to  original  judgments  in 
that  court.  If  not  removed,  a  new  action  would  have  been  necessary 
to  revive  it,  therefore  qitare  as  to  whether  the  transfer  to  the  su- 
perior court  should  not  be  made  before  the  dormancy  of  the  judg- 
ment. Williams  v.  Williams,  85  N.  C,  383.  It  can  be  reviewed  only 
by  a  new  action  upon  it,  before  a  justice  of  the  peace.  Woodard  ▼. 
Paxton,  101  N.  C,  26:  Cowen  v.  Withrow,  114  N.  C,  558. 

A  transcript  of  a  justice's  judgment,  sent  up  to  be  docketed  in  the 
superior  court,  need  not  contain  more  than  the  essential  particulars 
constituting  the  judgment  And  where  the  justice  authenticates 
It  by  his  certificate,  it  will  be  regarded  as  having  been  regularly 
taken,  in  the  absence  of  proof  to  the  contrary,  though  the  judgment 
itself  is  not  signed  by  the  justice.  No  levy  is  necessary  on  real  es- 
tate. Docketing  the  judgment  creates  the  lien.  Surratt  v.  Craw- 
ford, 87  N.  C,  372. 

A  transcript  of  a  justice's  judgment  containing  the  names  of  the 
plaintiff  and  defendant,  the  amount  of  the  judgment,  and  the  costs 
of  action,  is  sufficient.  The  law  does  not  require  the  entire  record 
to  be  sent  up  to  be  docketed.     Lee  v.  Bishop,  89  N.  C,  256. 

The  docketing  of  a  magistrate's  judgment  in  the  superior  court  is 
prima  facie  evidence  of  its  existence.  Such  judgments,  regularly 
docketed,  cannot  be  collaterally  impeached.  Moore  v.  Edwards,  92 
N.  C,  43. 

A  judgment  docketed  in  the  superior  court,  as  prescribed  by  stat- 
ute, becomes  "a  judgment  of  the  superior  court  in  all  respects.*' 
Leave  to  issue  execution  upon  a  judgment  so  docketed  may  be 
granted  at  any  time  within  ten  years  from  the  docketing.  Adams 
v.  Guy,  106  N.  C,  275;  Broyles  v.  Young,  81  N.  C,  315;  Cannon  ▼. 
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Parker,  81  N.  C,  320:  Mcllhenny  v.  Trust  Co.,  108  N.  C,  311;  Pipkin 
v.  Adams,  114  N.  C,  201. 

But  an  action  on  such  judgment  would  be  barred  in  seven  years 
Daniel  v.  Laughlin,  87  N.  C,  433;  Broyles  v.  Young,  81  N.  C,  315. 

A  judgment  of  a  justice  of  the  peace  when  duly  docketed  in  the 
office  of  the  superior  court  clerk  becomes  a  judgment  of  that  court 
to  all  intents  and  purposes,  and  is  a  lien  upon  all  of  the  real  estate  of 
the  defendant  in  the  county.  Perry  v.  Morris,  65  N.  C,  221;  Dysart 
v.  Brandreth,  118  N.  C,  968. 

A  motion  made  within  ten  years  from  the  rendition  of  a  justice's 
judgment  docketed  in  the  superior  court  to  revive  the  same  is  not 
barred  by  the  statute  of  limitations.  Patterson  v.  Walton,  119  N.  C, 
500. 

See  Sec.  152  (1),  ante,  and  cases  cited. 

Injunctions  against  judgments. — When  the  affidavit  alleges  that 
one  of  the  defendants,  who  is  the  plaintiff's  debtor,  has  conspired 
with  the  other  to  give  him  his  bond  without  substantial  considera- 
tion, and  allow  judgment  and  execution  thereon,  in  order  to  defraud 
the  plaintiff,  the  injunction  will  be  continued  to  the  hearing,  al- 
though the  defendants  may  deny  the  fraud  in  their  answer.  Heilig 
v.  Stokes,  63  N.  C,  612. 

That  the  party  failed  to  sustain  his  defence  in  an  action  through 
the  unexpected  absence  of  the  nominal  plaintiff,  whom  he  had  sub- 
poenaed as  a  witness,  is  no  ground  for  an  injunction  against  the 
judgment  in  such  action.    Wilder  v.  Lee,  64  N.  C,  50. 

It  is  no  ground  for  injunction  against  a  judgment  obtained  by  the 
assignee  of  a  bankrupt  bank  that  the  defendant,  "being  unable  to 
obtain  the  bills  of  the  bank,"  had  tendered,  in  discharge  of  the  judg- 
ment, one  half  its  amount  in  currency,  which  was  alleged  to  be  the 
value  of  such  bills.     Smith  v.  Dewey,  64  N.  C.f  463. 

See  Sec.  338  (1),  ante,  and  cases  cited. 

*Stae  Sec.  274,  ante,  for  remedies  where  judgment  has  been  taken  by 
excusable  neglect,  mistake  or  surprise. 

See,  also,  Rules  of  Supreme  Court  in  this  volume,  as  revised  and 
adopted,  September  term,  1889,  with  amendments  to  date. 

Sec*  436.  Judgment  in  supreme  court  may  be  docketed  in 
superior  court;  lien  of  judgment ;  when  transcript  may  be 
obtained*    18S1,  c.  75,  ss.  1,  4. 

It  shall  be  the  duty  of  the  clerk  of  the  supreme  court,  on 
application  of  the  party  obtaining  judgment  in  said  court, 
directing,  in  whole  or  in  part,  the  payment  of  money,  or  af- 
fecting the  title  to  real  estate,  or,  on  the  like  application  of 
the  attorney  of  record  of  said  party,  to  certify,  under  his 
hand  and  the  seal  of  said  court,  a  transcript  of  said  judgment, 
setting  forth  the  title  of  said  court,  the  names  of  the  parties 
thereto,  the  relief  granted,  that  said  judgment  was  so  ren- 
dered by  said  court,  the  amount  and  date  of  said  judgment, 
what  part  thereof  bears  interest,  and  from  what  time ;  and 
said  clerk  shall  send  such  certificate  and  transcript  to  the 
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clerks  of  the  superior  court  of  such  counties  as  he  may  be 
directed,  and  the  clerk  of  the  superior  court  receiving  the. 
said  certificate  and  transcript  shall  docket  the  same  in  like 
manner  as  judgment-rolls  of  the  superior  court  may  be  dock- 
eted ;  and,  when  so  docketed,  the  lien  of  said  judgment 
shall  be  the  same  in  all  respects,  be  subject  to  the  same  re- 
strictions and  qualifications,  and  the  time  shall  be  reckoned 
as  is  provided  and  prescribed  in  the  preceding  sections  for 
judgments  of  the  superior  court,  so  far  as  the  same  may  be 
applicable.  The  party  desiring  the  certificate  and  transcript 
provided  for  in  this  section  may  obtain  the  same  at  any 
time  after  such  judgment  has  been  rendered,  unless  the  su- 
preme court  shall  otherwise  direct. 

Lien  of  judgment  of  supreme  court. — The  simple  rendition  of  a 
judgment  in  the  supreme  court  will  not  constitute  a  lien  upon  the 
judgment  debtor's  land.  To  create  such  a  lien,  it  is  essential  that 
the  judgment  shall  be  "docketed"  in  the  county  in  which  the  land  is 
situate,  as  directed  by  the  statute.    Alsop  v.  Moseley,  104  N.  C,  60. 

An  execution  issuing  from  the  supreme  court,  upon  a  judgment 
obtained  therein,  to  a  county  in  which  the  defendant  has  land,  is  a 
lien  upon  the  land  from  its  teste.    Rhyne  v.  McKee,  73  N.  C,  269. 

Note. — This  latter  decision  was  made  prior  to  the  adoption  of  this 
Sec.  (436),  and  it  is  apprehended  is  not  now  the  law.  See  Alsop  v. 
Moseley,  supra. 

Sec.  436  (a).  Judgments  in  United  States  courts  may  be 
docketed  in  superior  courts;  lien  of  judgments;  duty  of 
clerks  of  superior  courts.     18 89,  c.  439. 

Judgment  and  decrees  rendered  in  the  circuit  and  district 
courts  of  the  United  States  within  this  state  may  be  docketed 
on  the  judgment  dockets  of  the  superior  courts  in  the  several 
counties  of  this  state  for  the  purpose  of  creating  liens  of  such 
judgments  and  decrees  upon  property  within  the  county 
where  the  same  may  be  so  docketed,  in  like  manner  as  the 
judgments  of  said  superior  courts  may  be  docketed,  for  the 
purpose  of  creating  liens  upon  property,  but  in  no  other 
manner,  extend  (extent)  or  order  (than)  as  contemplated, 
provided  and  intended  by  the  act  of  congress  entitled  uanact 
to  regulate  the  liens  of  judgments  and  decrees  of  the  courts 
of  the  United  States"  approved  August  1st,  1888.  And  it 
shall  be  the  duty  of  the  clerks  of  the  said  superior  courts, 
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when  a  judgment  (roll)  sale  of  said  circuit  and  district  courts 
shall  be  filed  with  him,  to  docket  the  same  as  judgments  of 
the  said  superior  courts  are  required  to  be  docketed. 

Lien  of  United  States  judgments. — Prior  to  the  enactment  of  con- 
gress in  the  act  of  August  1,  1888,  to  regulate  the  liens  of  judgments 
of  the  courts  of  the  United  States,  and  of  the  concurring  act  of  the 
general  assembly  of  North  Carolina  (ch.  439,  Laws  1889),  the  only 
way  by  which  a  judgment  rendered  in  the  federal  courts  could  acquire 
a  lien  on  the  debtor's  real  property  was  by  suing  out  a  final  process 
and  enforcing  it  in  accordance  with  the  practice  which  prevailed  in 
this  state  anterior  to  the  passage  of  the  law  which  provides  for  the 
acquisition  of  a  lien  by  docketing  the  judgment.  Nor  did  the  act  of 
congress  of  June,  1872,  entitled  "an  act  to  further  the  administration 
of  justice,"  in  the  absence  of  the  adoption  of  any  of  the  rules  there 
authorized,  by  the  federal  courts  in  North  Carolina,  create  any  lien 
In  favor  of  judgments  rendered  in  those  courts.  Alsop  v.  Moseley, 
104  N.  C,  60. 


TITLE  XL 

OF  THE  EXECUTION  OF  THE  JUDGMENT  IN  CIVIL 

ACTIONS. 

Chap.       I.     The  Execution. 

II.     Defendant's  Claim  for   Improvements  be- 
fore Execution. 

III.  Proceedings  Supplementary  to  Execution. 

IV.  Exemptions  from  Executions. 


CHAPTER  ONE. 
THE  EXECUTION. 

Section.  i  Section. 

437.  Execution  within  three  years      441.  Judgments,  how  enforced. 

of  course.  442.  The  different  kinds  of  execu- 

438.  After   judgment,    party   may  tions. 

pay  the  same,  although   no  443.  To  what   counties  execution 
execution  has  been  issued.  may  be    issued  ;    execution 

489.  Clerk  to  pay  the  money  to  the  against  a  married  woman, 

party  entitled.  444.  Executions  to  issue  from  the 

440.  After  three  years,  to  be  issued  court  in  which  the  judgment 

only  by  leave  of  the  court ;  was    rendered,    and   return 

leave,  how  obtained.  made  to  the  same  court. 
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Section. 

445.  Returns  on  executions  to  be 

noted  on  judgment  docket, 
and  in  certain  cases  clerk  to 
send  copies. 

446.  Notice  of  judgment  nisi,  how 

given. 

447.  Execution  against  the  person, 

in  what  cases. 

448.  Form  of  execution. 

449.  Executions  tested  as  of  pre- 

ceding term,  and  returna- 
ble to  the  next  succeeding 
term. 

450.  What  may  be  sold  under  exe- 

cution. 

451.  On  sale  of  equity  of  redemp- 

tion, what  sheriff  to  set  forth 
in  deed. 

452.  Sale  of  trust  estate  ;  purchaser 

holds  the  same  discharged 
of  trust. 

453.  Execution  not  to  be  levied  on 

growing  crops. 

454.  Sale  davs  under  execution,  or 

by  order. 

455.  Sale  may  be  postponed  from 

day  to  day.  but  not  more 
than  three  days. 

456.  Sale,  how  advertised. 

457.  Notice  of  sale  to  be  served  on 

defendant,  and  in  certain 
cases  on  the  governor. 

458.  All  private  acts  allowing  land 

to  be  sold  repealed. 

459.  Time  of  commencing  sale. 


Section. 

460.  Sale  of  personal  property  un- 

der execution,  wnen  and 
where  advertised. 

461.  Penalty  for  selling  contrary 

to  law. 

462.  No  sale  for  want  of  bidders ; 

what  officer  shall  state;  pen- 
alty. 

463.  Forthcoming   bond    may    be 

taken  for  personal  property. 

464.  Surety  to  be  furnished  with 

list  of  the  property. 

465.  Officer,    how   to  proceed   on 

bond,  if  condition  broken. 

466.  Officer  allowed  pay  for  keep- 

ing horses,  etc. 

467.  Officer  to  make  out  his  ac- 

count and  file  with  execution 

468  Purchaser  at  execution  sale 

may  recover  of  defendant  in 
the  execution  when  the  title 
to  the  property  sold  is  de- 
fective. 

469  Defendant  dying  in  execution, 

debt  not  discharged ;  new 
execution  against  property. 

470.  Clerke  to  issue  execution  with- 

in si x  weeks;  penalty  one 
hundred  dollars  for  failure. 

471.  Officer  to  prepare  deeds  for 

property  sold. 

472.  CoHts  on  executions  satisfied 

in  part  or  in  whole  to  be 
paid  to  clerk  ;  penalty  forty 
dollars  for  failure. 


Sec.  437.    Executions  within  three  years  of  course*    C.  C 
P.,  s.  255. 

The  party  in  whose  favor  judgment  has  been  heretofore 
or  shall  hereafter  be  given,  and  in  case  of  his  death,  his 
personal  representatives  duly  appointed,  may  at  any  time 
within  thr^e  years  after  the  entry  of  judgment,  proceed  to 
enforce  the  same  by  execution,  as  provided  in  this  chapter. 

Against  a  county, — An  execution  does  not  issue  upon  a  judgment 
obtained  against  a  county.  The  remedy  is  by  mandamus.  Gooch  v. 
Gregory,  65  N.  C,  142;  Hughes  v.  Comrs.,  107  N.  C.,  598. 

On  dormant  judgment. — Execution  can  issue  on  a  dormant  judg- 
ment only  after  notice,  motion  and  proof,  as  provided  in  this  chap- 
ter. Williams  v.  Williams,  85  N.  C,  383;  Lytle  v.  Lytle,  94  N.  C,  683. 
But  a  purchaser  under  such  execution  without  notice  would  get  a 
good  title.    Cowen  v.  Withrow,  114  N.  C,  558,  and  cases  cited. 

Issued  after  death  of  judgment  debtor. — An  execution  issued  after 
death  of  the  judgment  debtor  is  void,  and  no  title  passes  to  a  pur- 
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chaser  at  a  sale  under  such  an  execution;  and  this  Is  so,  although 
the  judgment  was  obtained  on  causes  of  action  accruing  prior  to  the 
adoption  of  the  Code  of  Civil  Procedure.  Williams  v.  Weaver,  94 
N.  C.,  134;  Sawyers  v.  Sawyers,  93  N.  C,  321. 

On  judgment  in  partition. — On  a  judgment  in  partition,  charging 
the  more  valuable  lots  with  sums  to  make  equality  of  partition,  exe- 
cution will  issue,  except  as  to  minors,  against  whose  property  execu- 
tion is  suspended  until  their  becoming  of  age.  Turpin  v.  Kelly,  85 
N.  C,  399. 

For  owelty  of  partition. — The  proper  remedy  to  enforce  a  charge  of 
owelty  in  partition  Is  by  writ  of  venditioni  exponas,  granted  upon  mo- 
tion or  petition  in  the  original  proceeding,  and  a  new  action  begun 
should  be  dismissed,  unless  in  possible  cases  involving  complicated 
litigation.  Herman  v.  Watts,  107  N.  C,  646;  Waring  v.  Wadsworth, 
80  N.  C,  345;  Halso  v.  Cole,  82  N.  C,  161;  Turpin  v.  Kelly,  85  N.  C, 
399;  Dobbin  v.  Rex,  106  N.  C,  444;  Meyers  v.  Rice,  107  N.  C,  24; 
Pardue  v.  Givens,  108  N.  C,  413. 

Suspension  of  execution. — Where  it  clearly  appears  that  plaintiff 
has  recovered  possession  of  a  tract  of  land  when  it,  or  a  part  of  it, 
was  in  actual  possession  of  a  person  not  a  party  to  the  action,  claim- 
ing adversely  to  defendants  as  well  as  plaintiff,  the  court  has  the 
power  to  suspend  the  issuance  of  the  writ  until,  in  an  action,  the 
plaintiff  should  be  adjudged  entitled  to  the  possession  as  against 
such  party  also.  Ferguson  v.  Wright,  115  N.  C,  568;  Judge  v.  Hous- 
ton, 34  N.  C,  108;  Springs  v.  Schenck,  99  N.  C,  551. 

Levy  upon  exempted  property. — It  is  not  error  to  refuse  to  set 
aside  an  execution,  upon  the  allegation  that  exempted  land  has  been 
levied  on  and  sold  thereunder.     Hasty  v.  Simpson,  84  N.  C,  590. 

Teste  of  execution. — The  act  of  assembly,  1870-'71,  ch.  42  (Sec. 
449,  post),  by  which  executions  issued  on  judgments  in  civil  actions, 
are  required  to  be  tested  as  of  the  term  next  before  the  day  on  which 
they  are  issued,  is  merely  directory,  and  its  omission  does  not  vitiate 
the  process.  Bryan  v.  Hubbs,  69  N.  C,  423;  Williams  v.  Weaver,  94 
N.  C,  423;  Bernhardt  v.  Brown,  122  N.  C,  587. 

See  Sec.  449,  post. 

See,  438,  After  judgment  party  may  pay  the  same,  although 
no  execution  has  been  issued.  R.  C,  c.  31,  s.  127*  1823 , 
c.  1212,  s.  1. 

The  party  against  whom  any  judgment  for  the  payment 
of  money  may  be  rendered,  by  any  court  of  record,  may  pay 
the  whole,  or  any  part  thereof,  to  the  clerk  of  the  court  in 
which  the  same  may  have  been  rendered,  at  any  time  there- 
after, although  no  execution  may  have  issued  on  such  judg- 
ment ;  and  such  payment  of  money  shall  be  good  and  avail- 
able to  the  party  making  the  same,  and  the  clerk  shall  enter 
the  payment  on  the  judgment  docket  of  the  court,  and  im- 
mediately forward  a  certificate  thereof  to  the  clerk  of  the 
superior  court  of  each  county  to  whom  a  transcript  of  said 
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judgment  has  been  sent,  and  the  clerk  of  such  superior  court 
shall  enter  the  same  on  the  judgment  docket  of  such  court, 
and  file  the  original  with  the  judgment-roll  in  the  action. 

While  execution  in  hands  of  sheriff. — A  debtor  may  pay  money  (on 
a  judgment)  to  the  clerk  of  the  court  before  an  execution  Issues,  or 
after  it  has  been  returned,  but  not  while  it  is  in  the  hands  of  the 
sheriff.    Bynum  v.  Barefoot,  75  N.  C,  576. 

Sec.  439.    Clerk  to  pay  the  money  to  tlie  party  entitled* 
M.  €.,  c.  31,  s.  12H.    1823,  c.  1212,  s.  2. 

The  clerk,  to  whom   money  shall  be  paid  as   aforesaid, 

shall  pay  the  same  to  the  party  entitled  to  receive  it,  under 

the  same  rules  and  penalties  as  if  the  money  had  been  paid 

into  his  office  by  virtue  of  an  execution. 

The  clerk,  when  agent  of  Judgment  creditor. — Acts  from  which 
such  an  agency  in  the  clerk,  beyond  what  the  law,  under  this  section, 
gives  him,  may  be  implied,  must  be  such  as  under  the  circumstances 
are  reasonably  calculated  to  induce  the  debtor  to  believe  that  the 
clerk  was  the  creditor's  agent  for  the  purpose.  Purvis  v.  Jackson, 
69  N.  C,  474. 

Sec.  440.    After  three  yearn,  to  be  inmied  only  by  leave  of 
court;  leave,  Iww  obtained.    C.  C.  P.9  8.  286. 

After  the  lapse  of  three  years  from  the  entry  of  judgment, 
an  execution  can  be  issued  only  by  leave  of  the  court,  upon 
motion,  with  personal  notice  to  the  adverse  party,  unless 
he  be  absent  or  non-resident,  or  cannot  be  found  to  make 
such  service,  in  which  case  such  service  may  be  made  by 
publication,  or  in  such  other  manner  as  the  court  shall  di- 
rect. Such  leave  shall  not  be  given  unless  it  be  established 
by  the  oath  of  the  party,  or  by  other  satisfactory  proof,  that 
the  judgment,  or  some  part  thereof,  remains  unsatisfied  and 
due.  But  the  leave  shall  not  be  necessarv  when  execution 
has  been  issued  on  the  judgment  within  the  three  years 
next  preceding  the  suing  for  execution,  and  return  thereof 
unsatisfied  in  whole  or  in  part. 

Jurisdiction  of  the  application. — The  clerk  of  the  superior  court  is 
the  proper  person  to  hear  an  application  to  issue  an  execution  upon  a 
judgment  of  more  than  three  years'  standing,  and  not  the  judge. 
The  execution  in  such  case  must  be  made  returnable  to  the  next 
term.  McKeithan  v.  McNeill,  74  N.  C,  663;  Adams  v.  Guy,  106  N.  C.t 
275. 
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Appeal  from  clerk. — An  appeal  from  the  judgment  of  the  clerk  of 
the  superior  court  refusing  to  issue  execution  on  a  judgment  may  be 
heard  by  the  resident  or  presiding  judge  of  the  district  at  chambers 
in  another  county.     McCaskill  v.  McKinnon,  121  N.  C,  193. 

Affidavit. — This  affidavit  can  be  made  by  a  party  in  interest,  al- 
though the  judgment  debtor  is  dead.    Latham  v.  Dixon,  82  N.  G,  55. 

An  affidavit  that  the  judgment  is  unsatisfied  is  not  necessary.  It 
is  sufficient  if  it  appears  by  any  other  satisfactory  proof.  Surratt  v. 
Crawford,  87  N.  C,  372. 

In  an  application  to  revive  a  dormant  judgment,  the  affidavit  of  the 
judgment  creditor  is  not  the  only  evidence  upon  which  the  clerk  may 
proceed,  and  when  the  judgment  debtor  is  present  and  makes  no  ob- 
jection to  the  order  it  is  sufficient  evidence  to  warrant  the  revival  of 
the  judgment,  although  the  judgment  creditor  does  not  make  an  affi- 
davit at  all.     Hinton  v.  Roach,  95  N.  C,  106. 

The  affidavit  of  the  judgment  debtor  is  competent,  on  the  motion 
to  issue  execution,  to  prove  that  he  had  paid  the  judgment  to  the  in- 
testate.    Pate  v.  Oliver,  104  N.  C,  458. 

Notice  of  application. — Notice  of  a  motion  for  leave  to  issue  execu- 
tion against  a  corporation  served  upon  its  president,  or  managing 
board,  or  others  (named  in  Sec.  217,  ante)  is  sufficient.  The  "per- 
sonal notice"  is  in  contradistinction  to  that  by  publication.  Rush  v. 
Steamboat  Co.,  84  N.  C,  703. 

That  personal  notice  was  given  to  the  defendant  is  determined  by 
the  granting  the  leave  asked  for,  when  there  is  no  proof  made  that 
notice  was  not  given.     Surratt  v.  Crawford,  87  N.  C,  372. 

Death  of  judgment  debtor. — When  a  party  dies  after  judgment,  the 
action  abates,  just  as  it  would  before  judgment.  In  such  case,  notice 
of  a  motion  to  revive  must  be  served  on  his  personal  representative. 
Aycock  v.  Harrison,  71  N.  C,  432.  This  case  was  in  regard  to  an  ac- 
tion in  which  judgment  was  had  in  1861.  Under  Sec.  188  of  The 
Code  an  action  is  only  abated  by  order  of  the  court.  See  Moore  v. 
Railroad,  74  N.  C,  528,  and  other  cases  cited  under  Sec.  188,  ante. 

In  a  motion  for  leave  to  issue  execution  upon  a  judgment  obtained 
in  the  lifetime  of  the  defendant's  testator,  and  which  is  a  lien  upon 
his  lands,  his  heirs  are  necessary  parties.  Isler  v.  Murphy,  71  N.  C, 
436. 

This  section  does  not  apply  where  the  judgment  debtor  is  three 
years  deceased,  such  cases  falling  under  C.  C.  P.,  Sec.  319.  Lee  v. 
Eure,  82  N.  C,  428. 

Note. — Section  319  is  repealed  not  having  been  brought  forward 
in  The  Code.  Lilly  v.  West,  97  N.  C,  276;  Sawyers  v.  Sawyers,  93  N. 
C,  321. 

A  motion  for  leave  to  issue  execution  against  the  estate  of  a  de- 
ceased person  cannot  be  allowed.     Cowles  v.  Hall,  113  N.  C,  359. 

Issued  every  three  years. — When  execution  is  regularly  issued 
within  less  interval  than  three  years  it  does  not  become  dormant. 
Perkins  v.  Berry,  103  N.  C,  131;  Williams  v.  Mullis,  87  N.  C,  159; 
even  though  the  lien  has  expired.  McCaskill  v.  McKinnon,  121  N.  C, 
192. 

On  dormant  judgment. — An  execution  issued  on  a  dormant  judg- 
ment is  irregular,  but  not  void,  and  a  stranger,  without  notice,  at  a 
sale  under  such  execution,  gets  a  good  title,  but  if  the  judgment 
creditor,  or  a  stranger  with  notice  purchases,  he  gets  no  title.  Un- 
der the  former  practice,  the  only  defence  to  a  scire  facias  issued  to 
revive  a  dormant  judgment,  was  payment  or  satisfaction.  Lytle  v. 
Lytle,  94  N.  C,  683. 
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Upon  a  judgment  creditor's  motion  to  revive  a  dormant  judgment 
and  issue  execution  thereon,  the  defendant  may  set  up  any  grounds 
he  has  in  the  opposition  to  the  motion.  McLeod  v.  Williams,  122  N. 
C,  451. 

Upon  justice's  judgments. — Leave  to  issue  execution  on  a  justice's 
judgment  docketed  in  the  superior  court  can  be  granted  after  the 
lapse  of  seven  years  from  such  docketing,  but  before  the  lapse  of  ten 
years.  Broyles  v.  Young,  81  N.  C,  315:  Daniel  v.  Laughlin,  87  N.  C, 
433;  Adams  v.  Guy,  106  N.  C,  275;  Patterson  v.  Walton,  119  N.  C, 
500. 

A  judgment  of  a  justice  of  the  peace  does  not  become  dormant  by 
the  failure  to  issue  execution  thereon  pending  an  appeal  from  the 
judgment  when  bond  has  been  given  to  stay  execution.  Dysart  v. 
Brandreth,  118  N.  C,  968. 

Leave  may  be  granted,  when. — Leave  to  issue  execution  may  be 
granted  when  it  is  established  that  the  judgment  has  not  been  entire- 
ly satisfied,  and  that  it  is  not  barred  by  the  statute  of  limitations. 
Johnston  v.  Jones,  87  N.  C,  393. 

Motion  for  leave  to  Issue  execution  to  revive  a  dormant  judgment 
may  be  granted  plaintiff,  though  he  may  have  brought  another  ac- 
tion for  the  same  debt  and  recovered  judgment  therein.  McLean  v. 
McLean,  90  N.  C,  530. 

Joint  and  several  judgment. — In  a  joint  and  several  judgment 
against  several  defendants,  the  plaintiff  may  select  as  to  which  of 
the  defendants  he  shall  revive  it.  Patterson  v.  Walton,  119  N.  C.f 
500. 

After  lapse  of  ten  years. — Execution  may  be  issued  after  the  lapse 
of  ten  years  from  the  docketing  of  the  judgment  where  the  judgment 
has  been  kept  alive  by  issuing  executions  within  each  successive 
period  of  three  years,  and  a  levy  and  sale  of  personal  property  under 
it  are  valid.  Williams  v.  Mullis,  87  N.  C,  159;  McCaskill  v.  McKin- 
non,  119  N.  C,  192. 

The  statute  of  limitations  may  be  pleaded  by  an  administrator  to  a 
motion  for  leave  to  issue  execution  after  ten  years  from  the  date  of 
docketing  judgment  against  his  intestate,  although  execution  may 
have  been  issued  regularly  within  each  successive  period  of  three 
years.     Berry  v.  Corpening,  90  N.  C,  395. 

Where  a  judgment  has  become  dormant  and  is  more  than  ten  years 
old,  no  execution  can  issue  on  it  unless  the  creditor  gives  to  the 
debtor  an  opportunity  to  set  up  the  statutory  bar.  So,  where  a  judg- 
ment was  more  than  ten  years  old,  and  no  execution  had  issued  with- 
in three  years,  and  the  creditor  issued  a  notice  of  a  motion  to  issue 
execution,  and  the  clerk  made  no  order  to  that  effect,  but  issued  the 
execution:  It  teas  held  that  a  sale  thereunder  was  void.  Lytle  v. 
Lytle,  94  N.  C,  683. 

The  motion  for  leave  to  issue  execution  is  made  in  apt  time,  though 
the  ten  years  expired  pending  the  appeal,  and  though  it  appears  that 
no  undertaking  was  given.  Adams  v.  Guy,  106  N.  C,  275;  Pipkin  v. 
Adams,  114  N.  C,  201. 

Bankruptcy  not  a  bar  to  the  application,  when. — A  discharge  In 
bankruptcy,  obtained  before  judgment  is  taken  in  a  cause,  and  not 
then  pleaded  in  bar,  cannot  be  pleaded  in  bar  of  a  motion  to  issue 
execution  on  such  judgment.  Bell  v.  Cunningham,  81  N.  C,  83;  San- 
derson v.  Daily,  83  N.  C,  67. 

What  is  a  bar  to  the  application. — A  discharge  in  bankruptcy  can 
be  pleaded  in  bar  to  this  motion,  without  regard  to  the  length  of 
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time  that  has  elapsed.    Dawson  v.  Hartsfleld,  79  N.  C,  334.    Withers 
v.  Stinson,  79  N.  C.,  341;  Blum  v.  Ellis,  73  N.  C,  293. 

The  statute  of  limitations  is  a  bar  to  a  motion  for  leave  to  issue 
execution  when  such  motion  is  made  more  than  ten  years  after  the 
rendition  of  the  judgments,  if  the  judgment  has  not  been  kept  alive 
by  issuing  within  every  three  years.  McDonald  v.  Dickson,  85  N.  C, 
248;  Williams  v.  Mullis,  87  N.  C,  159. 

If  motion  refused,  tt  cannot  be  renewed. — Where  this  motion  is 
made  and  refused  without  any  appeal  being  taken,  it  cannot  be  re- 
newed. Sanderson  v.  Dailey,  83  N.  C,  67;  Moore  v.  Garner,  109  N. 
C,  157. 

This  section  applies,  when. — This  section  applies  to  transcripts  of 
justices'  judgments  docketed  in  the  superior  court.  Broyles  v. 
Young,  81  N.  C„  315. 

Execution  can  only  issue  after  the  lapse  of  three  years  since  the 
issuance  of  the  last  execution,  by  complying  with  the  requirements 
of  this  section.     Williams  v.  Williams,  85  N.  C,  383. 

Sec.  441.    Judgments,  how  enforced.     C.  €•  P.,  *•  2&7* 

Where  a  judgment  requires  the  payment  of  money,  or 
the  delivery  of  real  or  personal  property,  the  same  may  be 
enforced  in  those  respects  by  execution,  as  provided  in  this 
title.  Where  it  requires  the  performance  of  any  other  act, 
a  certified  copy  of  the  judgment  may  be  served  upon  the 
party  against  whom  it  is  given,  or  upon  the  person  or  officer 
who  is  required  thereby  or  by  law  to  obey  the  same,  and 
his  obedience  thereto  enforced.  If  he  refuse,  he  may  be 
punished  by  the  court  as  for  contempt. 

Real  estate  of  corporation. — Real  estate  of  a  corporation,  neces- 
sary for  public  uses,  cannot  be  sold  under  execution  separate  from 
its  franchise.  Gooch  v.  McGee,  83  N.  C,  59;  Hughes  v.  Gom'rs,  107 
N.  C.,  598;  Vaughan  v.  Com'rs,  118  N.  C.,  636. 

Receipt  of  money  by  sheriff. — When  a  sheriff  receives  money  in 
payment  of  an  execution,  the  law  makes  the  application,  and  it  is  a 
satisfaction  of  the  judgment     Motz  v.  Stowe,  83  N.  C,  434. 

Application  of  proceeds  of  sale. — It  is  not  necessary,  in  order  that 
a  judgment  may  share,  according  to  its  priority  of  lien,  in  the  pro- 
ceeds of  sale  that  advertisement  shall  have  been  made  under  it,  if 
the  sheriff  has  other  valid  executions  in  his  hands  under  which 
proper  notice  of  sale  has  been  given,  but  there  must  be  an  execution 
on  such  judgment  in  the  sheriff's  hands  on  the  day  of  sale.  Dysart 
v.  Brandreth,  118  N.  C.,  968. 

Against  an  administrator. — After  a  judgment  fixing  an  executor 
with  assets  and  a  return  of  nulla  bona  on  an  execution  issued  thereon, 
the  proper  mode  to  subject  such  executor  personally  is  by  motion 
on  notice  and  not  by  a  civil  action.  McDowell  v.  Asbury,  66  N.  C., 
444. 

The  provision  in  the  Code  of  Civil  Procedure,  (Sec.  319,  C.  C.  P.,) 
furnishing  a  remedy  for  enforcing  the  lien  in  case  the  administrator 
unreasonably  delays  settling  the  estate,  has  not  been  brought  for- 
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ward  In  The  Code.     Lilly  v.  West,  97  N.  C,  276;  Sawyers  v.  Sawyers, 
93  N.  C.,  321. 

Against  a  distributee. — Where,  In  an  action  brought  on  a  note 
given,  with  surety,  by  a  distributee  of  an  estate  to  the  administrator, 
it  was  adjudged  that  the  administrator  recover  the  amount  of  the 
note,  but  that  no  execution  issue  until  the  clerk  should  determine 
the  amount  of  the  distributive  share  of  the  principal  debtor  in  the 
estate  on  the  final  accounts  of  the  same,  and  such  amount  should  be 
credited  before  issuing  execution,  it  was  competent  for  the  court,  at  a 
subsequent  term,  upon  a  report  of  the  clerk  in  this  action  that  noth- 
ing was  due  on  the  distributive  share,  there  being  no  exception,  to 
modify  the  judgment  and  order  execution  to  issue,  notwithstanding 
that,  in  proceedings  by  the  administrator  against  the  distributees 
for  a  final  settlement,  there  was  a  report  of  the  clerk  that  nothing 
was  due  on  said  distributive  share,  and  an  appeal  from  a  judgment 
confirming  the  report.     Scroggs  v.  Alexander,  103  N.  C,  162. 

After  death  of  Judgment  debtor. — Where  a  judgment  debtor  dies, 
the  creditor  cannot  enforce  the  judgment  by  execution,  but  must 
collect  his  debt  in  the  regular  course  of  the  administration  of  the  es- 
tate. Sawyers  v.  Sawyers,  93  N.  C,  321:  Tuck  v.  Walker,  106  N.  C, 
285:  Holden  v.  Strickland,  116  N.  C,  185. 

If  personal  assets  insufficient,  the  judgment  creditor  will  be  first 
entitled  to  have  his  judgment  satisfied  out  of  the  proceeds  of  the 
land  to  which  the  lien  adheres.  Lilly  v.  West,  97  N.  C,  276:  Murchl- 
son  v.  Williams,  81  N.  C,  135:  Mauney  v.  Holmes,  87  N.  C,  428;  Saw- 
yers v.  Sawyers,  93  N.  C,  321. 

After  lapse  of  ten  years  from  docketing. — If  an  execution  Issue 
more  than  ten  years  after  the  docketing  of  the  judgment,  a  sale  of 
both  real  and  personal  property  under  it  is  valid,  but  in  such  case  it 
Is  only  a  lien  on  both  real  and  personal  property  from  the  levy,  and 
not  from  the  teste  of  the  execution.  Williams  v.  Mullis,  87  N.  C.t  159; 
Spicer  v.  Gambill,  93  N.  C,  378:  Lytle  v.  Lytle,  94  N.  C,  683. 

Where  a  judgment  creditor  delays  Issuing  execution  until  within  a 
short  time  before  the  expiration  of  the  lien  of  his  judgment  and  then 
gives  notice  of  a  motion  to  revive  and  for  leave  to  issue  execution, 
and  the  motion  is  heard  and  the  execution  issued  after  ten  years 
from  the  date  of  the  judgment,  a  purchaser  at  the  execution  sale 
of  land  gets  no  title  as  against  one  who  bona  fide  bought  the  land  dur- 
ing the  ten  years.     Pipkin  v.  Adams,  114  N.  C,  201. 

Dormant  judgment. — In  an  action  brought  to  recover  possession  of 
land,  to  which  title  was  derived  under  execution  sale,  the  defendant 
set  up  an  equitable  defence,  and  asked,  as  affirmative  relief,  that  the 
sale  be  set  aside  upon  the  ground  that  the  judgment  upon  which  the 
execution  was  Issued  was  dormant,  and  for  irregularities  in  the  sale, 
which  relief  was  granted,  but  it  appearing  that  the  judgment,  though 
dormant,  was  a  lien  upon  the  land:  Held,  that  the  court  having  ac- 
quired jurisdiction  of  the  equities  arising  between  the  parties,  might 
proceed  to  enforce  the  lien  of  the  judgment  by  judicial  sale.  Currie 
v.  Clark,  101  N.  C,  321;  Hinton  v.  Pritchard,  107  N.  C,  128. 

Variance  between  judgment  and  execution. — A  variance  between 
the  execution  and  the  judgment,  in  regard  to  the  sum  due,  does  not 
vitiate  a  sale  under  the  execution.     Hinton  v.  Roach,  95  N.  C,  106. 

Costs. — The  prevailing  party  in  an  action  may  be  adjudged  to  pay 
the  costs  incurred  in  an  unsuccessful  attempt  to  enforce  his  judg- 
ment.   Norris  v.  Luther,  101  N.  C,  196. 

Power  of  supreme  court. — The  supreme  court  has  no  power  to  com- 
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pel  a  defendant,  by  attachment,  to  apply  money  he  is  said  to  possess 
to  the  payment  of  a  judgment  for  costs  recovered  against  him  by  the 
plaintiff  in  the  court  The  provisions  in  regard  to  supplemental  pro- 
ceedings (Sec.  488  to  Sec.  500,  post),  are  only  applicable  to  the  su- 
perior courts.     Phillips  v.  Trezevant,  70  N.  C,  176. 

The  jurisdiction  conferred  upon  the  supreme  court  by  art.  4,  Sec.  9 
of  the  constitution,  to  hear  claims  against  the  state,  is  confined  to  an 
examination  and  adjudication  of  the.  legal  validity  of  such  claims; 
no  power  to  enforce  its  judgment  is  given  the  court;  its  decisions  are 
merely  recommendatory  to'  the  legislature,  who  may  provide  for  the 
judgment  upon  the  claims,  if  it  sees  proper  to  do  so.  Baltzer  v. 
State  104  N.  C,  265;  S.  0.,  109  N.  C,  187. 

Sec.  442 .    The  different  kinds  of  execution.    C.  C.  J*.,*.  258. 

There  shall  be  three  kinds  of  execution  :  one  against  the 
property  of  the  judgment  debtor,  another  against  his  per- 
son, and  the  third  for  the  delivery  of  the  possession  of  real 
or  personal  property,  or  such  delivery  with  damages  for 
withholding  the  same.  They  shall  be  deemed  the  process 
of  the  court,  and  shall  be  subscribed  by  the  clerk,  and, 
when  to  run  out  of  his  county,  must  be  sealed  with  the 
seal  of  his  court. 

Execution  may  be  recalled. — The  clerk  of  the  superior  court  has 
power  to  recall  an  execution  improperly  issued.  Aldridge  v.  Loft  in, 
104  N.  C,  122. 

But  if  motion  is  denied,  it  is  res  judicata,  and  cannot  be  reviewed. 
Moore  v.  Grant,  92  N.  C,  316. 

While  the  courts  of  justices  of  the  peace  are  not,  strictly  speaking, 
courts  of  record,  they  possess  and  may  exercise  many  of  the  powers 
of  such  tribunals,  e.  g.y  they  may  recall  executions  improperly  issued, 
and  cause  satisfaction  of  judgments  rendered  by  them  to  be  entered. 
Bailey  v.  Hester,  101  N.  C,  538;  Hamer  v.  McCall,  121  N.  0.,  197. 

If  no  order  of  arrest  before  judgment. — Where  there  is  no  order  of 
arrest  before  judgment,  the  defendant  cannot  be  arrested  under 
this  section  after  judgment.     Houston  v.  Walsh,  79  N.  C,  35. 

See  Sec.  447.  post;  Bryan  v.  Hubbs,  69  N.  C,  422;  Pinley  v.  Smith, 
15  N.  C,  95;  Preiss  v.  Cohen,  117  N.  C,  54. 

Sec.  443.    To  what  counties  execution  may  be  issued;  execu- 
tion against  a  married  woman.    C.  C.  P.,  s.  25  fK 

When  the  execution  is  against  the  property  of  the  judg- 
ment debtor,  it  may  be  issued  to  the  sheriff  of  any  county 
where  the  judgment  is  docketed.  When  it  requires  the 
delivery  of  real  or  personal  property,  it  must  be  issued  to 
the  sheriff  of  the  county  where  the  property,  or  some  part 
thereof,  is  situated.  Executions  may  be  issued  at  the  same 
time  to  different  counties. 

Real  property  adjudged  to  be  sold  must  be  sold  in  the 
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-county  where  it  lies,  by  the  sheriff  of  the  county,  or  by  a 
referee  appoiuted  by  the  court  for  that  purpose ;  and  there- 
upon the  sheriff  or  referee  must  execute  a  conveyance  to  the 
purchaser,  which  conveyance  shall  be  effectual  to  pass  the 
rights  and  interests  of  the  parties  adjudged  to  be  sold. 

An  execution  may  issue  against  a  married  woman,  and 
it  shall  direct  the  levy  and  collection  of  the  amount  of  the 
judgment  against  her  from  her  separate  property,  and  not 
otherwise. 

Sale  under  an  execution  issued  upon  a  judgment  not  docketed  In 
the  county. — Title  derived  by  purchase  at  a  sheriff's  sale  under  a 
judgment  not  docketed  in  the  county  where  the  land  lies,  avails  noth- 
ing against  a  purchaser  for  value  from  the  defendant  in  the  execu- 
tion before  levy.     Rollins  v.  Henry,  78  N.  C,  342. 

A  recital,  in  an  additional  paragraph  in  an  execution  issued  to  B 
county,  of  a  levy  on  certain  personal  property  in  C  county  (where  the 
judgment  was  rendered)  and  an  order  to  the  sheriff  of  the  former 
county  to  sell  it  (although  an  attachment  against  such  personal  prop- 
erty had  been  vacated)  was  a  clerical  error  which  did  not  Invalidate 
the  other  part  of  the  execution,  and  strangers  to  the  execution  can- 
not complain  of  such  recital.     Bernhardt  v.  Brown,  122  N.  C„  587. 

Foreclosure  sale. — This  section  does  not  apply  to  foreclosure  sales. 
Kidder  v.  Mcllhenny,  81  N.  C,  123;  Mebane  v.  Mebane,  80  N.  C,  34. 

Sec.  444.    Executions  to  issue  from,  the  court  in  which  the 
judgment   was  rendered,  and  return   made  to  the  same 
court.    1871-'2,  c  74,  s.  1.    1881,  c.  7&. 

The  executions  provided  in  this  chapter,  and  other  pro- 
cess for  the  enforcement  of  such  judgments,  shall  issue  only 
from  the  court  in  which  the  judgment  for  the  enforcement 
of  such  execution,  other  final  process,  or  any  of  them  may 
issue,  was  rendered  ;  and  such  executions  or  other  final 
process  against  the  property  of  the  defendant  or  defendants, 
or  any  one  or  more  of  them,  may  be  issued  under  the  seal 
of  the  court  to  any  county  in  which  such  last  mentioued 
judgment  may  be  docketed  ;  and  such  executions  or  other 
final  process  may  issue  to  two  or  more  counties  at  the  same 
time  as  now  provided  by  law,  and  executions  against  the 
person  or  persons  of  defendant  or  defendants,  or  any  of 
them,  may  issue  to  any  one  or  more  counties;  and  the 
returns  of  all  such  executions  or  other  final  process  shall  be 
made  to  the  court  of  the  county  from  which  the  same  issued. 

610 


EXECUTIONS,    ISSUE   FROM   WHAT   COURT.         §444 

Seal  necessary  upon  execution  issued  to  another  county. — An  exe- 
cution issued  to  another  county,  and  all  proceedings  under  it,  are 
void  unless  it  bears  the  seal  of  the  superior  court  of  the  county 
where  the  judgment  was  taken.     Taylor  v.  Taylor,  83  N.  C,  116. 

Execution  against  either  or  all  of  the  debtors. — All  defendants  in 
judgments  for  the  payment  of  money  are,  as  to  the  judgment  credi- 
tor, principal  debtors,  and  the  creditor  may  proceed  to  enforce  his 
judgment  by  execution  against  one  or  all,  unless  the  verdict  or  judg- 
ment shows  that  the  relation  of  surety  existed,  and  this  is  endorsed 
upon  the  execution.  In  that  event,  the  officer,  must  first  proceed 
against  the  principal,  as  directed  by  The  Code,  Sees.  2100  and  2101. 
Gatewood  v.  Leak,  99  N.  C,  357. 

Proof  of  execution  when  lost. — Proof  by  the  sheriff  that  he  had  an 
execution  in  his  hands  at  the  time  of  sale,  is  competent  when  the 
execution  is  lost.     Ryan  v.  Martin,  91  N.  C,  464. 

Return  to  what  county. — The  sheriff  must  make  return  to  the  su- 
perior court  of  the  county  in  which  judgment  was  obtained.  Watson 
v.  Mitchell,  108  N.  C,  364. 

Not  collaterally  attacked. — The  proceedings  under  a  voidable  exe- 
cution cannot  be  collaterally  attacked.  Bernhardt  v.  Brown,  122  N. 
C,  588. 

Amendment  of  return. — A  sheriff  cannot  contradict  his  return  on 
an  execution,  but  if  it  is  erroneous  he  may  apply  to  the  court  to  have 
it  corrected.  Peebles  v.  Newsom,  74  N.  C.,  473;  Williams  v.  Sharpe, 
70  N.  C,  582;  Walters  v.  Moore,  90  N.  C,  41;  Luttrell  v.  Martin,  112 
N.  C,  593;  Stedman  v.  Greenwood,  113  N.  C,  355,  and  cases  cited; 
Swain  v.  Burden,  124  N.  C,  16. 

The  supreme  court  has  power  to  allow  an  officer,  to  whom  its  pro- 
cess has  been  delivered  for  execution,  to  amend  his  return  thereof 
by  the  correction  of  errors  caused  by  inadvertence  or  honest  mis- 
take.    Williams  v.  Weaver,  101  N.  C,  1. 

Duty  of  sheriff  to  make  a  return. — A  sheriff  is  bound  to  return 
every  process  which  comes  into  his  hands,  not  void,  with  a  statement 
of  his  action  under  it,  and,  if  he  has  not  completely  obeyed  it,  with 
a  lawful  reason  for  his  omission.  Bryan  v.  Hubbs,  69  N.  C,  423; 
Smith  v.  McMillan,  84  N.  C,  593. 

See  Sees.  449  and  598,  post,  and  cases  cited. 

Sec.  445.  Returns  on  executions  to  be  noted  on  judgment 
docket,  and  in  certain  cases  clerk  to  send  copies.  1871 — 92, 
c.  74,  s.  2.    1881,  c.  75. 

When  any  such  execution  shall  be  returned  as  herein 
provided,  the  return  of  the  sheriff  or  other  officer  shall  be 
noted  by  the  clerk  on  the  judgment  docket ;  and  when  the 
same  shall  be  returned  as  satisfied,  or  partially  satisfied,  it 
shall  be  the  dutv  of  the  clerk  of  the  court  to  which  the 
same  is  returned  to  send  a  copy  of  such  last-mentioned 
return,  under  his  hand,  to  the  clerk  of  the  superior  court 
of  each  county  in  which  such  judgment  is  docketed,  whose 
duty  it  shall  be  to  note  such  copy  in  his  judgment  docket, 
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opposite  said  judgment,  and  to  file  said  copy,  with  the 
transcript  of  the  docket  of  said  judgment,  in  his  office. 
Any  clerk  failing  to  send  a  copy  of  the  payments  on  said 
execution  or  judgment  to  the  clerks  of  the  superior  court 
of  the  counties  wherein  a  transcript  of  the  judgment  has 
been  docketed,  and  any  clerk  failing  to  note  said  payment 
on  the  judgment  docket  of  his  court,  shall,  on  motion,  be 
fined  one  hundred  dollars  nisi  for  said  failure,  and  said  con- 
ditional judgment  shall  be  made  absolute  upon  notice  to 
show  cause  at  the  succeeding  term  of  the  superior  court  of 
his  county. 

Return  endorsed. — Returns  upon  an  execution  endorsed  by  the 
officer  are  admissible  whenever  the  execution  is  competent  evidence. 
Peebles  v.  Pate,  90  N.  C.,  348. 

Return,  prima  facie. — The  return  of  an  officer  reciting  a  levy  is 
only  prima  facie  evidence  of  the  fact.  Perry  v.  Hardison,  99  N. 
C,  21. 

Return  "executed." — The  word  "executed"  in  the  return  of  process 
ex  vi  termini  carries  with  it  the  idea  of  a  full  performance  of  all  that 
the  law  requires;  therefore,  a  return  on  a  summons  "executed  by 
delivering  a  copy  to  J.  B.  and  wife  R.  Fees  60  cents/'  necessarily 
implies  a  delivery  to  each  of  the  two.  Isley  v.  Boon,  113  N.  C,  249; 
McDonald  v.  Carson,  94  N.  C,  497. 

Payment  to  sheriff. — Payment  made  by  an  execution  debtor  to  a 
sheriff  or  other  officer  is  effectual  as  against  the  creditor  only  where 
the  officer,  at  the  time,  has  a  judicial  mandate  to  make  the  collection, 
unless,  Irrespective  of  his  office,  the  creditor  has  constituted  him  an 
agent  for  that  purpose.     Bailey  v.  Hester,  101  N.  C,  538. 

Satisfaction  should  be  entered,  when. — Where  a  judgment  debtor 
placed  in  the  hands  of  the  judgment  creditor  claims  and  other  prop- 
erty to  be  collected  and  converted  into  money  and  applied  to  the  sat' 
isf action  of  the  judgment,  and  the  creditor  collected  the  money,  but 
failed  to  apply  it  as  agreed,  upon  the  collection  of  the  money  an  ap- 
propriation, ipso  facto,  was  made  to  the  judgment,  and  satisfaction 
thereof  should  have  been  entered.     Moore  v.  Garner,  101  N.  O.,  374. 

Sec,  440*    Notice  of  judgment  nisi,  how  given.    1871-92iC< 
74,  s.  4. 

In  all  cases  where  any  sheriff  or  other  officer  shall  be 
amerced  for  failure  to  make  due  return  of  any  execution  or 
other  process  placed  in  his  hands,  or  for  any  default  what- 
soever in  his  office,  and  judgment  nisi  or  otherwise  for  the 
penalty  or  forfeiture  in  such  cases  made  and  provided  shall 
be  entered,  it  shall  be  sufficient  to  give  such  sheriff  notice, 
according  to  law,  under  the  hand  of  the  clerk  and  seal  of 
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the  court  where  such  judgment  may  be  entered,  of  a  motion 
for  a  judgment  absolute,  or  for  execution,  as  the  case  may 
be,  and  no  other  notice,  summons  or  suit  shall  be  necessary 
to  enforce  the  same  ;  and  such  proceedings  shall  be  deemed 
and  held  in  aid  of  a  suit  or  other  proceedings  already  insti- 
tuted in  court. 

Note. — This  section  reverses  rule  laid  down  in  Thompson  v.  Berry, 
64  N.  C,  79. 

Judgment  absolute  set  aside. — A  judgment  absolute  upon  a  judg- 
ment nisi  for  the  amercement  of  a  sheriff  can  be  set  aside,  like  any 
other  judgment,  upon  excusable  neglect  shown.  Francks  v.  Sutton, 
86  N.  C,  78;  but  the  courts  can  not  release  the  penalty  if  the  facts 
justify  it.     Swain  v.  Phelps,  125  N.  C,  43. 

See  Sec.  598,  post,  and  cases  cited. 

Amendment  of  return  in  discretion  of  judge. — An  officer  has  not, 
"as  a  matter  of  law,"  the  right  to  amend  his  return  of  process  in  or- 
dcr  to  correct  an  error,  but  it  is  within  the  discretion  of  the  presiding 
judge  to  permit  such  amendment  in  meritorious  cases.  Campbell  v. 
Smith,  115  N.  C,  498;  Grady  v.  R.  R.,  116  N.  C,  952;  Swain  v.  Bur- 
den, 124  N.  C,  16. 

Amercement. — This  section  authorizes  an  amercement  only -not 
a  civil  action.     Mfg.  Co.  v.  Buxton,  105  N.  C,  74. 

Bee.  447  >    Execution  against  the  person,  in  wliat  cases*    C. 
C.  P.,  s.  260.    1891,  c.  541. 

If  the  action  be  one  in  which  the  defendant  might  have 
been  arrested,  an  execution  against  the  person  of  the  judg- 
ment debtor  may  be  issued  to  any  county  within  the  state, 
after  the  return  of  an  execution  against  his  property  unsat- 
isfied in  whole  or  in  part.  But  no  execution  shall  issue 
against  the  person  of  a  judgment  debtor,  unless  an  order  of 
arrest  has  been  served,  as  provided  in  title  nine,  sub-chapter 
one  of  this  chapter,  or  unless  the  complaint  contains  a  state- 
ment of  facts  showing  one  or  more  of  the  causes  of  arrest 
required  by  section  two  hundred  and  ninety-one,  whether 
such  statement  of  facts  be  necessary  to  the  cause  of  action 
or  not. 

Note. — The  last  two  lines  were  added  by  c.  541,  acts  1891. 

Prerequisites. — Where  a  docketed  judgment  is  relied  on  as  author- 
ity for  an  arrest  of  the  person  by  issue  of  execution  thereunder,  it  is 
necessary  that  the  affidavit  and  order  of  arrest  of  the  magistrate 
should  be  docketed  with  the  judgment.  McAden  v.  Banister,  63  N. 
C,  478;  Houston  v.  Walsh,  79  N.  C,  35. 

The  clerk  cannot  hear  parol  evidence  of  an  order  of  arrest  having 
been  issued  by  a  Justice  of  the  peace  of  another  county.    Ibid. 

613 


§  447  CLARK'S   CODE   OF   CIVIL   PROCEDURE. 

Duty  of  clerk. — It  Is  the  duty  of  the  clerk  of  the  court,  upon  the 
application  of  the  plaintiff,  to  issue,  in  proper  cases,  the  execution 
against  the  person.  Kinney  v.  Laughenour,  97  N.  C,  325;  Patton  v. 
Gash,  99  N.  C.,  280. 

Summary  judgment  against  sureties. — After  judgment  in  an  action 
in  which  the  defendant  might  have  been  arrested,  and  in  which  an 
order  of  arrest  was  duly  served,  the  plaintiff  is  entitled  to  a  summary 
judgment  against  the  sureties  upon  the  defendant's  undertaking — it 
appearing  that  execution  has  been  issued  against  his  property  and 
person  without  effect.     Patton  v.  Gash,  99  N.  C,  280. 

Cannot  issue,  when. — When  a  defendant  has  been  arrested  under  a 
provisional  order,  upon  a  charge  of  concealment  of  his  property,  and 
denies  such  fraud,  and  afterwards,  by  consent,  judgment  is  entered 
for  the  debt  only,  and  the  issue  of  fraud  is  not  tried,  execution  can- 
not issue  against  his  person.     Claflin  v.  Underwood,  75  N.  C,  485. 

Cannot  issue  unless  an  order  of  arrest  was,  or  could  have,  issued 
before  judgment.     Houston  v.  Walsh,  79  N.  C,  35. 

Where  no  issue  was  asked  as  to  alleged  fraudulent  assignee,  the 
plaintiffs  are  precluded  subsequently  from  having  the  defendant  held 
to  arrest  and  bail  for  any  fraud  alleged  in  the  complaint.  Preiss  v. 
Cohen,  117  N.  C,  54. 

Where,  in  an  action  in  the  nature  of  a  creditor's  bill  alleging  that 
the  defendant  debtor  purchased  goods  from  the  plaintiffs  upon  false 
representations  and  made  a  fraudulent  assignment  to  a  co-defend- 
ant, the  court  refused  to  submit  any  issue  except  as  to  the  fraudulent 
assignment  and  judgment  was  rendered  on  the  debt,  and  the  plain- 
tiffs did  not  appeal ;  Held,  that  if  plaintiffs  had  appealed  from  the  re- 
fusal of  the  court  to  submit  issues  as  to  other  allegations  of  fraud 
and  the  ruling  had  been  reversed  he  might,  on  trial  of  the  issues, 
have  had  the  defendant  arrested  under  this  section  447,  notwith- 
standing section  295  provides  that  an  order  of  arrest  must  issue  "be- 
fore judgment."     Preiss  v.  Cohen,  117  N.  C,  54. 

When  the  complaint  in  an  action  sets  up  two  causes  of  action,  one 
for  indebtedness  due  on  a  note  and  the  other  for  fraud  in  embezzle- 
ment of  the  proceeds  of  collaterals  deposited  as  security  for  the  note, 
and  in  default  of  appearance  and  defence,  judgment  was  rendered  on 
the  note  but  not  on  the  charge  of  fraud,  the  plaintiff  was  not  entitled 
to  an  order  of  arrest  under  this  section,  as  amended  by  Ch.  541.  Acts 
of  1891,  since  there  is  no  action  pending  wherein  the  allegations  of 
fraud  in  the  complaint,  used  as  an  affidavit,  could  authorize  a  warrant 
of  arrest.  Stewart  v.  Bryan,  121  N.  C,  46;  Patton  v.  Gash,  99  N.  C, 
280. 

Imprisonment  for  debt  being  prohibited  by  the  constitution,  a  de- 
fendant cannot  be  arrested  upon  a  judgment  on  a  note.  Stewart  v. 
Bryan,  121  N.  C,  46. 

Section  construed. — This  section  elaborately  discussed  and  con- 
strued. Peebles  v.  Foote,  83  N.  C,  102;  Kinney  v.  Laughenour,  97 
N.  C,  325;  Judd  v.  Mining  Co.,  120  N.  C,  397. 

See  Sees.  290,  291,  292,  293,  442,  ante,  and  cases  cited. 

See.  448.    Form  of  execution.    C.  C.  P.,  *.  261.    1868-'9,  c. 
148,  8.  1.    1870-'!,  c.  42,  s.  7. 

The  execution  must  be  directed  to  the  sheriff,  or  coroner 
when  the  sheriff  is  a  party  or  interested,  subscribed  by  the 
clerk  of  the  court,  and  must  intelligibly  refer  to  the  judg- 
ment, stating  the  county  where  the  judgment-roll  of  trans- 
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cript  is  filed,  the  names  of  the  parties,  the  amount  of  the 
judgment,  if  it  be  for  money,  and  the  amount  actually  due 
thereon,  and  the  time  of  docketing  in  the  county  to  which 
the  execution  is  issued,  and  shall  require  the  officer  sub- 
stantially as  follows : 

Variance. — A  variance  between  the  execution  and  judgment  in  the 
sum  due,  the  manner  in  which  it  is  due  or  the  time  does  not  affect 
the  title  of  a  purchaser.     Hinton  v.  Roach,  95  N.  C,  106. 

A  variance  that  is  merely  technical  will  be  disregarded.  Marsh- 
burn  v.  Lashlie,  12?  N.  C,  237. 

Teste  of  execution. — The  act  of  assembly,  Sec.  449,  post,  by  which 
executions  issued  on  judgments  in  civil  actions  are  required  to  be 
tested  as  of  the  term  next  before  the  day  on  which  they  are  issued, 
is  merely  directory,  and  its  omission  does  not  vitiate  the  process. 
Bryan  v.  Hubbs,  69  N.  C,  423:  Williams  v.  Weaver,  94  N.  C,  134; 
Bernhardt  v.  Brown,  122  N.  C,  587. 

Judgment  against  several. — Where  there  is  judgment  against  sev- 
eral for  different  amounts,  an  execution  against  one  which  recites 
the  judgment  only  so  far  as  it  affects  him  is  valid.  Marsh  burn  v. 
Lashlie,  122  N.  C.t  237. 

Against  property — no  lien  on  personal  property  until  levy. 

(1)  If  it  be  against  the  property  of  the  judgment  debtor, 
it  shall  require  the  officer  to  satisfy  the  judgment  out  of 
the  personal  property  of  such  debtor ;  and  if  sufficient  per- 
sonal property  cannot  be  found,  out  of  the  real  property  be- 
longing to  him  ou  the  day  when  the  judgment  was  docketed 
in  the  county,  or  at  any  time  thereafter  ;  but  no  execution 
against  the  property  of  the  judgment  debtor  shall  be  a  lien 
on  the  personal  property  of  such  debtor,  as  against  any 
bona  fide  purchaser  from  him  for  value,  or  as  against  any 
other  execution,  except  from  the  levy  thereof. 

Year's  support. — Personal  property  allotted  to  a  widow  as  her 
year's  support  is  subject  to  seizure  and  sale  under  an  execution  is- 
sued upon  a  judgment  recovered  against  her  deceased  husband  in 
his  life-time,  tested  before  his  death  but  issued  thereafter.  Grant  v. 
Hughes,  82  N.  C,  216. 

Note. — This  was  changed  by  chap.  42,  acts  1880. 

Effect  of  levy. — A  levy  on  land,  by  virtue  of  an  execution,  may  (the 
court  intimates)  be  an  appropriation  of  the  land  requiring  its  sale 
before  resorting  to  other  lands  to  which  some  equitable  right  has  at- 
tached. If  this  is  not  so,  it  is  a  mere  nullity,  for  the  lien  is  conferred 
by  the  docketing  of  the  judgment.  Barnes  v.  Hiatt,  87  N.  C,  315; 
Surratt  v.  Crawford,  87  N.  C,  372;  Parrior  v.  Houston,  100  N.  C, 
369. 

When  an  execution  is  issued  on  an  undocketed  judgment,  or  one 
which  has  lost  its  lien  on  real  estate  by  the  lapse  of  time,  it  is  a  lien 
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on  both  real  and  personal  property  from  Its  levy.  Sawyers  v.  Saw- 
yers, 93  N.  C.  321. 

If  an  execution  issued  on  a  judgment  more  than  ten  years  after  the 
docketing,  but  which  is  not  dormant,  or  to  a  county  in  which  the 
judgment  has  never  been  docketed,  a  sale  of  both  real  and  personal 
property  under  it  is  valid,  but  the  lien  only  relates  to  the  levy. 
Lytle  v.  Lytle,  94  N.  C.,  683;  Bernhardt  v.  Brown,  122  N.  C,  587. 

An  execution  is  not  a  Hen  on  the  personal  property  of  the  judgment 
debtor  as  against  bona  fide  purchasers  from  its  teste,  but  only  from 
the  levy.    Weisenfleld  v.  McLean,  96  N.  C,  248. 

Where  there  has  been  more  than  one  constructive  levy  they  should 
be  paid  off  in  the  order  of  the  time  they  were  made.  Penland  v. 
Leatherwood,  101  N.  C,  509. 

When  a  levy  is  made  upon  personal  property,  the  officer  making 
the  levy  thereby  acquires  a  special  property  therein,  which  he  holds 
for  the  purpose  of  satisfying  the  execution  in  his  hands,  and  after 
that  has  been  done  he  should  apply  the  remainder  of  the  proceeds 
of  the  sale  to  the  satisfaction  of  other  executions  in  his  hands  at  the 
time  of  the  sale.     Ibid. 

If  personal  property  has  been  seized  by  one  officer  under  execu- 
tion, another  officer,  having  executions  also,  may  make  a  second  or 
constructive  levy,  by  going  to  the  property  and  endorsing  his  levy 
on  his  process,  but  he  has  no  right  to  take  possession  until  the  first 
levy  is  satisfied ;  it  is  the  duty  of  the  first  officer,  having  notice  of  the 
subsequent  levy,  to  apply  any  surplus  proceeds  of  his  sale  to  the 
executions  so  afterwards  levied.    Ibid. 

Levy  constructive  payment,  when. — A  levy  by  the  sheriff  on  goods, 
when  he  allows  them  to  remain  in  the  hands  of  the  debtor,  or  when 
the  debtor  regains  possession  after  seizure,  against  the  will  of  the 
sheriff,  is  not  satisfaction  of  the  execution.  A  levy  is  only  held  to 
be  a  constructive  payment  to  prevent  a  wrong,  as  where  the  sheriff 
seizes  goods  and  will  not  sell  them.  Aldridge  v.  Loftin,  104  N.  C, 
122;  In  re  King,  13  N.  C,  341;  Binford  v.  Alston.  15  N.  C,  351. 

What  constitutes  a  levy. — To  constitute  a  levy  a  seizure  is  neces- 
sary. If,  from  the  nature  of  the  property,  an  actual  seizure  is  Im- 
possible, some  act  as  nearly  equivalent  to  the  seizure  as  practicable 
must  be  substituted  for  it.     Long  v.  Hall,  97  N.  C,  286. 

While  a  levy  may  be  made  upon  real  property  without  the  officer 
being  at  or  taking  formal  possession  of  it,  it  is  necessary,  to  consti- 
tute a  valid  levy  on  personal  property,  that  the  officer  should  go  to  it, 
and  have  it  in  his  power  to  take  possession  of  it,  if  necessary.  Perry 
v.  Hardison,  99  N.  C,  21. 

As  against  junior  execution  creditors,  it  is  necessary  to  the  validity 
of  a  levy  of  a  senior  execution  upon  personal  property  that  the  officer 
should  take  into  his  possession  and  retain,  either  in  person  or  "oy  an 
agent  for  that  purpose,  the  property  seized,  until  a  sale.  As  against 
other  persons,  including  purchasers  for  value,  a  levy  on  personal 
property,  by  going  to  it,  so  as  to  have  power  to  take  it  iuto  his  pos- 
session, if  the  officer  choses,  and  endorsing  it  on  his  process,  will  be 
good,  though  actual  possession  may  not  have  been  acquired,  or  hav- 
ing been  acquired,  the  property  is  left  in  possession  of  the  debtor. 
This  section  does  not  alter  the  former  law  as  to  what  is  and  what  is 
not  a  levy,  it  only  relates  to  the  period  when  the  lien  of  the  execution 
attaches.     Sawyer  v.  Bray,  102  N.  C,  79. 

Levy  not  necessary. — A  sale  of  real  estate  under  an  execution  is- 
sued on  a  judgment  which  is  a  lien  thereon  is  valid  without  a  levy. 
Farrior  v.  Houston,  100  N.  C,  369. 
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Against  property  in  hands  of  personal  represent<vtive. 

(2)  If  it  be  against  real  or  personal  property  in  the  hands 
of  personal  representatives,  heirs,  devisees,  legatees,  tenants 
of  real  property,  or  trustees,  it  shall  require  the  officer  to 
satisfy  the  judgment  out  of  such  property. 

After  death  of  Judgment  debtor. — Under  an  execution  tested  prior 
to  the  death  of  a  testator  (or  intestate),  though  issued  after  the 
death,  the  sheriff  may  proceed  to  sell  the  property.  Aycock  v.  Harri- 
son, 65  N.  C,  8;  Grant  v.  Newsom,  81  N.  C.,  36;  Halso  v.  Cole,  82  N. 
C.f  161;  Benners  v.  Rhlnehart,  107  N.  C.,  705;  but  Williams  v.  Wea- 
ver, 94  N.  C,  134,  and  Sawyers  v.  Sawyers,  93  N.  C,  321,  hold  that 
since  C.  C.  P.  an  execution  issued  after  death  of  judgment  debtor  is 
void. 

See  Sec.  440,  ante,  and  cases  cited. 

Against  the  person. 

(3)  If  it  be  against  the  person  of  the  judgment  debtor,  it 
shall  require  the  officer  to  arrest  such  debtor  and  commit 
him  to  the  jail  of  the  county  until  he  shall  pay  the  judg- 
ment or  be  discharged  according  to  law. 

Execution  against  person. — Such  execution  should  command  the 
sheriff  to  arrest  the  defendant  and  commit  him  to  the  jail  of  the 
county  from  which  it  issued  until  he  shall  pay  the  judgment  or  be 
discharged  according  to  law.    Kinney  v.  Laughenour,  97  N.  C,  325. 

See  Sec.  447,  ante,  and  cases  cited. 

For  delivery  of  specific  property. 

(4)  If  it  be  for  the  delivery  of  the  possession  of  real  or 
personal  property,  it  shall  require  the  officer  to  deliver  the 
possession  of  the  same,  particularly  describing  it,  to  the 
party  entitled  thereto,  and  may  at  the  same  time  require 
the  officer  to  satisfy  any  costs,  damages,  rents  or  profits 
recovered  by  the  same  judgment  out  of  the  personal  prop- 
erty of  the  party  against  whom  it  was  rendered,  and  the 
value  of  the  property  for  which  the  judgment  was  recov- 
ered, to  be  specified  therein,  if  a  delivery  thereof  cannot  be 
had,  and  if  sufficient  personal  property  cannot  be  found, 
then  out  of  the  real  property  belonging  to  him  on  the  day 
when  the  judgment  was  docketed,  or  at  any  time  thereafter, 
and  shall,  in  that  respect,  be  deemed  an  execution  against 
property. 

Recovery  of  real  estate. — It  is  the  modern  practice,  under  a  writ 
of  possession,  for  the  plaintiff  to  point  out  to  the  sheriff,  at  his  peril, 
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the  land  recovered,  and  the  sheriff  puts  him  in  accordingly.  Fergu- 
son v.  Wright,  115  N.  C,  568:  Johnson  v.  Neville,  65  N.  C,  677;  Davis 
v.  Higgins,  87  N.  C,  298. 

Damages  are  recoverable  up  to  the  time  of  trial  in  an  action  of 
ejectment.  Whisenhunt  v.  Jones,  78  N.  C,  361:  Burnett  v.  Nichol- 
son, 86  N.  C,  99;  Grant  v.  Edwards,  88  N.  C,  246;  Morrisey  v.  Swin- 
son,  104  N.  C,  555. 

If  the  jury  find  the  plaintiff  is  entitled  to  the  land,  but  do  not  find 
any  wrongful  act  done  to  it  by  the  defendant,  the  plaintiff  cannot  re- 
cover damages  or  costs.  Clarke  v.  Wagoner,  78  N.  C,  367:  Murray 
v.  Spencer,  92  N.  C,  264;  Moore  v.  Angel,  116  N.  C,  843. 

Writ  of  assistance. — A  writ  of  assistance  is  in  the  nature  of  an 
equitable  habere  facias  possessionem,  and  only  Issues  out  of  courts 
of  equity  when  land  has  been  sold  under  a  decree  and  the  terre-tenant 
refuses  to  give  possession  to  the  purchaser.  The  writ  is  never 
granted  except  when  the  case  is  clear  and  notice  has  been  given  to 
the  person  in  possession  of  the  land.  All  that  Is  required  to  obtain 
the  writ  as  against  the  parties,  and  those  claiming  under  them  by 
conveyance  made  pendente  litef  is  to  show  a  presentation  of  the  deed, 
and  a  demand  for  the  possession,  and  a  refusal.  The  demand  for 
possession  is  in  all  cases  necessary,  but  the  presentation  of  the  deed 
may  be  waived  by  the  conduct  of  the  person  in  possession.  Knight 
v.  Houghtaling,  94  N.  C,  408. 

Notice  of  motion,  however,  is  not  necessary  when  the  writ  was 
granted  in  open  court  without  objection  from  counsel  of  defendant 
who  were  present,  and  at  the  same  term  at  which  final  judgment  was 
rendered.     Coor  v.  Smith,  107  N.  C,  430. 

The  writ  of  assistance  can  be  issued  only  against  parties  or  persons 
in  privity  with  parties  who  have  been  concluded  by  a  decree,  and  yet 
refuse,  after  notice,  to  let  purchaser  at  judicial  sale  under  such  de- 
cree into  possession.     Exum  v.  Baker,  115  N.  C,  242. 

A  question  of  title  will  not  be  tried  on  an  application  for  the  writ 
of  assistance  as  against  persons  in  possession  claiming  adversely 
and  not  bound  by  the  decree.     Exum  v.  Baker,  115  N.  C,  242. 

A  purchaser  at  an  administrator's  sale  of  land  for  assets  is  not 
entitled  to  an  order  for  possession  when  the  defendants  to  the  pro- 
ceeding were  not  in  possession  of  the  land  when  the  order  of  sale 
was  made  nor  claiming  through  any  person  who  was  in  possession  at 
the  commencement  of  the  proceedings.  Marcom  v.  Wyatt,  117  N.  C, 
129. 

Sec.  449.  Executions  tested  as  of  preceding  term,  and  re- 
tamable  to  the  next  succeeding  term.  1S70-'1,  c.  42,  s.  7  : 
1873-' 4,  c.  7. 

All  executions  issued  under  this  chapter  shall  be  tested 
as  of  the  term  next  before  the  day  on  which  they  were 
issued,  and  shall  be  returnable  to  the  term  of  the  court 
next  after  that  from  which  they  bear  teste,  and  no  execu- 
tion against  property  shall  issue  until  the  end  of  the  term 
during  which  the  judgment  was  rendered. 

Teste. — The  act  of  assembly,  (this  section)  by  which  executions 
issued  on  Judgments  in  civil  actions  are  required  to  be  tested  as  of 
the  term  next  before  the  day  on  which  they  are  issued,  is  merely 
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directory,  and  its  omission  does  not  vitiate  the  process.  Bryan  v. 
Hubbs,  69  N.  C,  423:  Williams  v.  Weaver,  94  N.  C,  134;  Bernhardt  v. 
Brown,  122  N.  C,  587. 

Under  The  Code  system,  an  execution  which  is  issued  after  the 
death  of  the  judgment  debtor,  although  it  bears  teste  before  his  death, 
confers  no  authority  on  the  sheriff  to  sell,  and  a  sale  thereunder  is 
void;  but  before  the  Code  of  Civil  Procedure  was  adopted,  a  sale  un- 
der such  an  execution  would  have  been  valid.  Williams  v.  Weaver, 
94  N.  C,  134;  Sawyers  v.  Sawyers,  93  N.  C,  321. 

The  purchaser  at  a  sale  made  after  the  death  of  a  judgment  debtor 
under  an  execution  issued  before  his  death  acquires  a  good  title. 
The  fact  that  the  purchaser  is  also  the  execution  creditor  does  not 
render  such  sale  void,  and,  if  voidable,  it  must  be  set  aside  by  a 
direct  proceeding  for  that  purpose,  or  upon  answer  setting  forth 
facts  sufficient  to  evoke  the  equitable  interposition  of  the  court. 
Benners  v.  Rhinehart,  107  N.  C,  705. 

Return  must  be  made  during  the  session  of  the  court. — A  sheriff 
who  fails  to  make  return  of  process  before  the  adjournment  of  the 
court  to  which  it  is  returnable,  Is  liable  to  the  penalty  prescribed  by 
statute.  Turner  v.  Page,  111  N.  C,  291;  Boyd  v.  Teague,  111  N.  C, 
246. 

Return  can  be  made  on  any  day  of  the  term. — The  sheriff  is  al- 
lowed all  the  days  of  the  term  to  return  an  execution,  unless  he  be 
ruled,  upon  motion  and  cause  shown,  to  return  it  on  some  interme- 
diate day.  Ledbetter  v.  Arledge,  53  N.  C,  475 ;  Person  v.  Newsom,  87 
N.  C,  142.  # 

Sec.  450.  What  may  be  sold  under  execution,  It.  C9  c.  4o, 
88.  1,  3,  4,  5.  o  Geo*  II,  c.  79  8.  4.  1777,  c.  115*  8.  29, 
1812,  c.  830,  88.  1,  2.    1822,  c.  1172. 

The  property,  estate  and  effects  of  the  judgment  debtor, 
not  exempted  from  sale  under  the  constitution  and  laws  of 
this  state,  mav  be  levied  on* and  sold  under  execution  as 
hereinafter  prescribed: 

For  "Exemptions,"  see  Sec.  501,  post,  and  cases  cited. 
For  decisions  under  this  section  prior  to  1868,  see  1  Bat.  Dig.  pp. 
533-568,  and  vol.  3,  pp.  140-150. 

(1)  The  goods,  chattels,  houses,  lands,  tenements  and 
other  hereditaments,  and  real  estate  belonging  to  him. 

Priorities. — Where  a  sheriff  levies  on  property,  but  before  the  sale 
a  senior  execution  comes  into  his  hands,  he  should  apply  the  pro- 
ceeds of  the  sale  to  the  senior  execution.  Allemong  v.  Allison,  8  N. 
C,  325:  Green  v.  Johnston,  9  N.  C,  309. 

Where  the  conduct  of  the  parties  is  bona  fide,  a  fieri  facias  of  a 
senior  teste  is  entitled  to  a  priority,  and  those  of  equal  teste  to  an 
|  equality  in  dividing  the  proceeds  of  sale  made  by  the  sheriff  without 

reference  to  the  time  of  their  delivery  to  the  sheriff,  if  delivered  to 
him  before  the  return  day  and  before  the  sale.  Palmer  v.  Clarke,  13 
N.  C,  354. 

When  several  executions,  issuing  from  different  competent  courts, 
are  in  the  hands  of  different  officers,  If  the  officer  holding  the  junior 
execution  seizes  property  under  it,  the  property  so  seized  is  not 
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subject  to  the  execution  of  a  senior  execution  in  the  hands  of  another 
officer.     Jones  v.  Judkins,  20  N.  C,  454. 

Where  executions,  issued  from  different  courts,  are  placed  in  the 
hands  of  different  officers,  and  the  same  property  is  levied  upon  and 
sold  by  each,  the  first  sale  passes  the  title.  Wood  ley  v.  Gilliam,  67 
N.  C.,  237. 

Where  land  is  sold  under  several  executions,  some  issuing  to  en- 
force personal  debts  and  others  to  enforce  a  lien  for  equality  of  parti- 
tion, the  latter  have  priority  in  the  distribution  of  the  proceeds. 
Thompson  v.  Peebles,  85  N.  C,  418. 

Money  raised  by  a  sale  of  land  under  execution  must  be  applied 
to  the  executions  in  the  hands  of  the  sheriff  at  time  of  sale  In  prefer- 
ence to  the  claim  of  a  prior  docketed  judgment  creditor  whose  execu- 
tion was  not  in  hand  at  that  time.  But  the  lien  of  such  prior  judg-  1 
ment  on  the  land  is  not  affected  thereby.  Worseley  v.  Bryant,  86  N. 
O.,  343. 

Note. — As  to  real  estate,  the  lien  now  attaches  from  the  docketing 
of  the  judgment,  and  priorities  are  settled  by  the  date  of  such  dock- 
eting. 

See  Sec.  435,  ante,  and  cases  cited. 

What  purchaser  acquires. — A  sale  under  an  execution  Issued  upoa 
a  judgment  which  is  a  lien  on  all  the  debtor's  property,  vests  in  the 
purchaser  only  the  interest  of  the  debtor  at  the  time  the  judgment 
lien  attaches,  and  if  the  debtor  has  no  interest  subject  to  sale  under 
execution  the  purchaser  gets  nothing.  Bristol  v.  Hallyburton,  93  N. 
C,  384;  Dail  v.  Freeman,  92  N.  C,  351:  Bruce  v.  Nicholson,  109  N.  C 
202. 

Crops  before  maturity. — Crops  before  maturity  are  not  subject  to 
sale  under  execution.  A  purchaser  of  land  at  sale  under  execution 
against  the  landlord  acquires  no  title  to  the  crops  then  growing, 
when  the  land  is  in  possession  of  tenant.  Kesler  v.  Cornelison,  98 
N.  C,  383;  Dail  v.  Freeman,  92  N.  C,  351. 

Remainders. — A  vested  remainder  may  be  sold  under  execution, 
but  a  contingent  remainder  cannot.  Bristol  v.  Hallyburton,  93  N.  C, 
384;  Breece  v.  Nicholson,  109  N.  C,  202,  and  cases  cited. 

Irregularities  in  the  judgment  do  not  affect  the  title  of  purchaser  at 
execution  sale. — Irregularities  alleged  to  have  occurred  before  the 
issuing  of  an  execution,  or  the  dormancy  of  a  judgment  not  known 
to  the  purchaser,  cannot  invalidate  his  title.  Barnes  v.  Hyatt,  87  N. 
N.  C„  315;  Grier  v.  Rhyne,  67  N.  C,  338;  Lytle  v.  Lytle,  94  N.  C, 
683. 

Requisites  of  a  valid  sale. — All  that  is  essential  to  a  valid  sale  of 
real  estate,  under  execution,  is  that  the  requirements  of  the  law  be 
observed,  and  that  it  be  fully  made  known  at  the  sale,  what  property 
is  being  sold.     Farrior  v.  Houston,  100  N.  C,  369. 

Duty  of  purchasers. — Purchasers  at  judicial  sales  are  only  required 
to  see  that  the  court  has  jurisdiction  and  the  judgment  authorizes 
the  sale;  and  they  will  be  protected  against  the  errors  and  irregu- 
larities of  the  court,  and  laches  of  the  parties  which  they  cannot  see. 
Grimes  v.  Taft,  98  N.  C,  193. 

Invalid  sale. — Where  there  is  fraud  and  collusion  between  the 
sheriff  and  the  purchaser  at  execution  sale,  the  sale  is  absolutely 
void,  and  such,  defect  may  be  taken  advantage  of  by  anyone  inter- 
ested in  the  property  sold :  but  when  the  fraud  results  from  the  con- 
duct of  the  plaintiff  alone,  as  in  suppressing,  bidding,  etc.,  there 
being  no   collusion   between  the   sheriff   and   the   purchaser,   the 
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sheriff's  sale  passes  the  title,  and  the  execution  debtor  must  seek  his 
relief  in  equity.    Burton  v.  Spiers,  92  N.  C,  503. 

Where  the  sheriff's  deed  recited  a  sale  under  execution  prior  to 
the  acquisition  of  title  by  the  judgment  debtor,  the  purchaser  ac- 
quired no  title.     Gentry  v.  Callahan,  98  N.  C,  448. 

A  sale  under  execution  issuing  upon  a  judgment  barred  by  the 
lapse  of  time  will  not  pass  title.    Coward  v.  Chastain,  99  N.  C,  443. 

Property  in  custodia  legis. — Property  of  an  insolvent  corporation 
in  the  hands  of  a  receiver  is  in  custodia  legis  and  cannot  be  sold  un- 
der execution  without  leave  of  the  court,  which  will  always  be 
granted  in  proper  cases.     Pelletier  v.  Lumber  Co.,  123  N.  C,  596. 

Sheriff's  right  of  application. — A  sheriff  has  a  right,  at  his  own 
peril,  to  apply  money  raised  by  final  process  to  any  writ  in  his  hands. 
Yarborough  v.  Bank,  13  N.  C,  23. 

A  sheriff  is  liable  on  his  official  bond  for  a  failure  to  apply  pro- 
ceeds of  a  sale  of  debtor's  land  in  payment  of  an  execution,  in  his 
hands  at  the  time  of  sale,  issued  upon  a  judgment  having  a  prior 
lien.  Titman  v.  Rhyne,  89  N.  C,  64;  Dysart  v.  Brandreth,  118  N.  C., 
968,  and  cases  cited. 

Execution  and  sale  set  aside,  when. — The  court  cannot  set  aside 
an  execution  for  abuses  of  the  sheriff  in  executing  its  commands. 
Nixon  v.  Harrell,  50  N.  C,  76;  McCanless  v.  Plinchum,  98  N.  C,  358. 

A  sale  under  execution  will  not  be  set  aside  on  the  ground  of  in- 
adequacy of  price,  unless  coupled  with  a  suggestion  of  undue  advan- 
tage, fraud  or  mistake.  The  party  complaining  has  the  right  to 
have  the  facts  found.  The  plaintiff  in  the  execution,  or  any  other 
interested  person,  may  make  the  motion  to  set  aside  the  sale.  Beck- 
with  v.  Mining  Company,  87  N.  C,  155;  McCanless  v.  Flinchum,  98 
N.  C,  358. 

An  execution  under  which  a  stranger  purchases  will  not  ordinarily 
be  set  aside  upon  the  ground  of  irregularity,  unless  the  purchaser 
has  actual  notice  of  such  irregularity.  Sheppard  v.  Bland,  87  N.  C, 
163;  Lytle  v.  Lytle,  94  N.  C,  683. 

Execution  sales  cannot  be  collaterally  avoided  because  of  irregu- 
larities in  the  manner  in  which  they  have  been  conducted.  Burton 
v.  Spiers,  92  N.  C,  503. 

When,  at  execution  sale,  the  plaintiff  in  the  execution,  or  his  at- 
torney or  agent,  or  any  other  person  affected  with  notice  of  such  ir- 
regularity, purchases,  the  sale  may  be  set  aside  at  the  instance  of  the 
defendant  in  the  execution,  by  a  direct  proceeding  for  that  purpose. 
Ibid. 

Where  a  sale  of  land  is  made  under  a  decree  of  court,  it  cannot  be 
collaterally  Impeached  in  an  independent  action  brought  to  recover 
the  land.  As  long  as  the  decretal  order  of  sale  and  conveyance  re- 
main unmodified,  the  conveyance  authorized  by  it  must  also  stand, 
and  such  orders  can  only  be  impeached  by  a  direct  proceeding  for 
that  purpose.  Sumner  v.  Sessoms,  94  N.  C,  371;  Branch  v.  Griffin, 
99  N.  C,  173;  Smith  v.  Gray,  116  N.  C,  311,  and  cases  cited. 

Under  the  former  practice  a  purchaser  at  an  execution  sale  on  a 
dormant  judgment,  got  a  good  title,  when  he  was  a  stranger  to  the 
judgment  In  such  case  the  dormant  judgment  was  only  voidable, 
and  the  sheriff  was  bound  to  obey  it,  although  it  might  be  set  aside  at 
the  instance  of  the  defendant,  before  property  had  been  purchased 
under  it.  Ripley  v.  Arledge,  94  N.  C,  467;  and  the  same  is  still  true 
under  The  Code.     Cowen  v.  Withrow,  114  N.  C,  558. 

The  proper  remedy  against  the  enforcement  of  a  judgment  by  a 
party  thereto  is  not  by  an  injunction,  but  by  a  proceeding  in  the 
cause,  and  a  supersedeas.    Coward  v.  Chastain,  99  N.  C,  443. 
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Property  of  county. — Property  acquired  by  a  county  for  necessary 
public  purposes  cannot  be  sold  under  execution.  Gooch  v.  Gregory, 
65  N.  C,  142;  Hughes  v.  Com'rs,  107  N.  C,  598;  Vaughn  v.  Gommrs., 
118  N.  C,  636. 

Where  it  appears  that  a  mandamus  has  been  answered  by  the 
county  commissioners  and  proven  unavailable,  because  the  constitu- 
tional limit  of  taxation  has  been  exhausted  to  meet  the  current  ex- 
penses; and  it  further  appears  that  the  county  holds  real  estate,  or 
other  property  not  used  or  needful  for  its  public  functions,  and,  for 
any  reason,  such  property  could  not  have  been  subjected,  except  by 
an  equitable  /?.  fa.:  It  seems  that  such  property  can  be  subjected  for 
the  discharge  of  the  debt  of  a  judgment  creditor  against  the  county, 
though  it  cannot  be  levied  on  and  sold  under  execution.  Hughes  v. 
Com'rs,  107  N.  C,  598. 

Change  of  decree  of  sale. — Where  an  interlocutory  order,  made  by 
consent,  directs  the  judicial  sale  of  land,  the  parties  to  the  action 
cannot  change  the  terms  of  the  order  by  consent,  in  a  manner  detri- 
mental to  the  interest  of  a  purchaser  of  such  sale.  Vaughan  v. 
Gooch,  92  N.  C,  524. 

When  heirs  must  be  brought  In  by  scl.  fa. — Lands  cannot  be  sold 
under  a  /?.  fa.  issued  and  bearing  teste  after  the  death  of  the  debtor, 
without  bringing  in  the  heirs  by  scire  facias,  and  this  though  it  is  an 
alias  /!.  fa.     Wood  v.  Harrison,  18  N.  C.,  356. 

Personal  property  conveyed  after  levy. — Where  the  sheriff  seizes 
personal  property  under  an  execution,  the  right  of  the  defendant  is 
not  absolutely  divested,  but  he  can  still  sell  and  convey  the  property, 
subject  to  the  lien  of  the  execution  and  levy.  Popelston  v.  Skinner, 
20  N.  C,  156;  Alexander  v.  Springs,  27  N.  C,  475;  Murchison  v. 
White,  30  N.  C,  52. 

Personal  property  left  with  defendant  after  levy. — An  officer  who 
levies  on  personal  property  and  leaves  it  in  the  possession  of  the 
defendant  in  the  execution  only  loses  his  lien  against  other  execu- 
tions under  which  the  property  is  seized  and  taken  into  possession. 
Mangum  v.  Hamlett,  30  N.  C,  44;  Woodley  v.  Gilliam,  67  N.  C,  237. 

Personal  property  must  be  present  at  sale. — Personal  property, 
when  sold  under  execution,  should  be  present  at  the  sale  and  in  the 
possession  of  the  officer,  so  that  immediate  delivery  may  be  made  to 
the  purchaser.  It  will  be  sufficient,  however,  if  the  property  is  in 
plain  view,  or  so  near  that  it  can  be  personally  inspected  by  those 
present  at  the  sale,  if  desired.  Alston  v.  Morphew,  113  N.  C,  460, 
and  cases  cited;  Barbee  v.  Scoggins,  113  N.  C,  135. 

Sale  under  first  execution  protects  purchaser  and  plaintiff. — The 
first  execution,  finally  acted  on,  protects  both  the  purchaser  under  St 
and  the  plaintiff  in  it.     Ricks  v.  Blount,  15  N.  C,  128. 

Sale  of  real  estate  by  defendant  after  judgment  in  another  county. 
Where  an  original  /?.  fa.  issued  to  one  county  and  an  alias  to  another, 
a  sale  by  the  defendant  of  his  property  situate  in  the  latter  county, 
made  while  the  first  writ  was  in  the  hands  of  the  sheriff,  is  valid. 
Hardy  v.  Jasper,  14  N.  C,  158;  Blanton  v.  Morrow,  42  N.  C.,  47. 

Indulgence  of  execution,  effect. — If  the  plaintiff  indulges  the  execu- 
tion, and  afterwards  issues  an  alias,  this  indulgence  does  not  affect 
the  Hen  of  the  first  writ  as  to  the  defendant  or  his  vendee.  Arling- 
ton v.  Sledge,  13  N.  C,  359;  Palmer  v.  Clark,  13  N.  C,  354. 

Same  property  cannot  be  re-sold. — Where  there  has  been  a  sale  un- 
der an  execution,  the  same  property  cannot  be  re-sold  under  a  subse- 
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quent  execution  issued  on  the  game  judgment.    Peebles  v.  Pate,  86 
N.  C  437. 

Judgment  and  execution  a  lien  from  first  day  of  the  term. — A  judg- 
ment of  a  court  reaches  back  to  the  first  day  of  a  term,  and  an  execu- 
tion issued  thereon  overreaches  a  conveyance  made  during  the  term, 
on  a  day  prior  to  the  granting  of  the  judgment.  Finley  v.  Smith,  24 
N.  C,  225;  Farley  v.  Lea,  20  N.  C,  169:  Webber  v.  Webber,  83  N.  C., 
280;  Fleming  v.  Graham,  110  N.  C,  374.     See  Sec.  433,  ante. 

Purchaser  not  required  to  see  to  application  of  purchase-money. — A 
purchaser  under  a  decree  to  sell  land  for  assets  is  not  required  to  see 
that  the  money  arising  therefrom  is  properly  administered.  Grimes 
v.  Taft,  98  N.  C,  193. 

Execution  after  a  year  and  a  day. — Execution  issued  upon  a  judg- 
ment after  a  year  and  a  day,  without  any  scire  facias,  is  irregular,  and 
a  sale  of  land  under  it  is  void.     Perkins  v.  Bullinger,  2  N.  C,  367. 

Note. — It  is  now  three  years.  See  Sees.  437  and  440,  ante,  and 
cases  there  cited. 

Alias  executions. — The  lien  created  by  an  execution  is  continued 
by  an  alias  regularly  issuing  thereon.  Brassfleld  v.  Whitaker,'  11  N. 
C,  309;  Yarborough  v.  Bank,  13  N.  C,  23. 

Where  a  series  of  executions  issue  on  a  judgment  and  have  been 
bona  fide  acted  on,  the  last  of  them  relates  to  the  teste  of  the  first 
and  binds  the  property  of  the  defendant  from  that  time.  But  where 
the  original  or  any  of  the  intermediate  writs  were  never  delivered  to 
the  sheriff,  the  lien  is  not  carried  back  beyond  the  break.  Spencer 
v.  Hawkins,  39  N.  C,  288. 

The  priority  of  a  levy  under  an  undocketed  judgment  of  the  su- 
preme court  is  lost  if  the  lien  is  not  kept  up  by  the  issue  of  alias  exe- 
cutions.    Titman  v.  Rhyne,  89  N.  C,  64. 

(2)  All  leasehold  estates  of  three  years  duration  or  more 
owned  by  him  ; 

(3)  The  equity  of  redemption  and  legal  right  of  redemp- 
tion in  lands,  tenements,  rents  or  other  hereditaments 
pledged  or  mortgaged  by  him. 

Lien  commences,  when. — The  lien  of  a  /?.  fa.  upon  the  equitable 
interest  of  a  debtor  commences  only  from  ^he  time  of  its  issuing,  and 
not  from  its  teste.     Morrisey  v.  Hill,  31  N.  C,  66. 

Equity  of  redemption. — The  equity  of  redemption  cannot  be  sold 
under  an  execution  upon  a  judgment  obtained  on  the  mortgage  debt. 
Camp  v.  Coxe,  18  N.  C,  52;  Simpson  v.  Simpson,  93  N.  C,  3T3. 

The  equity  of  redemption,  when  sold  under  execution,  becomes  a 
legal  interest  to  the  extent  of  enforcing  it  by  a  recovery  from  the 
mortgagor.  Not  only  an  equity  of  redemption  in  an  express  mort- 
gage can  be  sold  under  execution,  but  also  the  equitable  interest 
under  securities  given  in  the  nature  of  a  mortgage.  Davis  v.  Evans, 
27  N.  C,  525. 

Distinction  between  trusts  and  equities  of  redemption. — The  dis- 
tinction between  the  sale  of  trusts  and  equities  of  redemption  dis- 
cussed by  Pearson,  C.  J.    Hutchison  v.  Symons,  67  N.  C,  156. 

Vendor's  interest. — The  vendor's  interest  in  land  contracted  to  be 
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conveyed  on  receipt  of  the  purchase-money  is  not  subject  to  execu- 
tion.    Tally  v.  Reid,  72  N.  C.,  336. 

Vendee's  interest. — The  interest  of  a  vendee  under  a  contract  of 
purchase,  where  title  is  reserved  till  purchase-money  is  paid,  is  not 
liable  to  sale  under  execution  unless  the  entire  purchase-money  has 
been  paid.  Badham  v.  Cox,  33  N.  C,  456;  Frost  v.  Reynolds.  39  N. 
C,  494:  Jennings  v.  Hardin,  45  N.  C,  275. 

Where  the  purchaser  of  land  receives  what  purports  to  be  a  deed, 
but  which  is,  in  fact,  only  an  agreement  to  convey,  the  purchaser  has 
no  interest  which  can  be  sold  under  execution  until  the  entire  pur- 
chase-money is  paid.    Hinsdale  v.  Thornton,  74  N.  C,  167. 

The  interest  of  a  vendee  of  land  who  has  fully  paid  the  purchase- 
money  can  be  sold  under  execution,  but  the  interest  of  a  vendor  un- 
der a  contract  to  convey  cannot  be  sold.  Tally  v.  Reed,  74  N.  C, 
463. 

Until  a  vendee,  under  a  contract  of  purchase  of  land,  pays  the 
purchase-money  in  full,  his  interest  is  not  subject  to  execution.  A 
right  in  equity  is  not  a  trust  estate  which  can  be  sold  under  execu- 
tion. Hinsdale  v.  Thornton,  75  N.  C,  381;  Gorrell  v.  Alspaugh,  120 
N.  C,  362,  and  cases  cited. 

Where  the  deed  under  which  the  defendant  acquired  title  conveys 
the  land  charged  with  liability  for  the  notes  given  in  part  of  the  con- 
sideration, the  land  can  be  sold  under  an  execution  issued  under  a 
judgment  obtained  on  the  notes.    Rollins  v.  Henry,  86  N.  C,  714. 

Purchaser  acquires  equitable  interest. — One  who  has  purchased 
lands  within  the  "Cherokee  Land"  boundary,  and  has  paid  for  them 
and  is  entitled  to  a  grant  on  payment  of  the  grant  fees,  has  a  vested 
equitable  estate  therein  which  is  subject  to  execution.  Wilson  v. 
Deweese,  114  N.  C,  654. 

(4)  Any  lands,  tenements,  rents  and  hereditaments,  or 
any  goods  and  chattels,  of  which  any  person  shall  be  seized 
or  possessed  in  trust  for  him. 

Lien  commences,  when. — An  execution  does  not  bind  trust  es- 
tates from  the  teste,  but  from  the  time  it  was  sued  out.  Williamson 
v.  James,  32  N.  C,  162;  Grant  v.  Hughes,  82  N.  C,  216. 

Resulting  trust  in  a  trust  to  secure  creditors. — Where  a  deed  of 
trust  to  satisfy  creditors  is  executed,  a  sale  of  the  property  under  an 
execution  against  the  trustor  passes  nothing.  Brown  v.  Graves,  11 
N.  C,  342;  Barham  v.  Massey,  27  N.  *C.,  192;  Thompson  v.  Ford.  29 
N.  C,  418. 

The  interest  of  the  trustor,  in  a  deed  in  trust  for  creditors,  after 
the  payment  of  the  debts  secured  by  the  deed  can  be  sold  under 
execution.  Harrison  v.  Battle,  16  N.  C,  541;  Thompson  v.  Ford,  29 
N.  C,  418. 

The  estate  in  property  held  in  trust  for  creditors,  with  a  resulting 
trust  for  the  grantor,  is  not  subject  to  sale  under  execution  against 
the  grantor.  Mordecai  v.  Parker,  14  N.  C,  425:  Sprinkle  v.  Martin, 
66  N.  C,  55;  Burgin  v.  Burgin,  23  N.  C,  160;  Battle  v.  Petway,  27  N. 
C,  576;  Hardin  v.  Ray,  94  N.  C,  456. 

The  resulting  trust  of  an  insolvent  debtor  in  a  deed  in  trust  cannot 
be  sold  under  an  execution,  but  must  be  reached  by  equitable  pro- 
ceeding to  subject  it.     McRary  v.  Fries,  57  N.  C,  233. 

The  docketing  of  a  judgment  is  a  lien  upon  the  equitable  estate  of 
the  debtor  in  property  conveyed  by  him  to  a  trustee  to  secure  cer- 
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tain  debts,  but  such  lien  cannot  be  enforced  by  execution.  Supple- 
mental proceedings  must  be  resorted  to.  McKeithan  v.  Walker,  66 
N.  C,  95;  Hutchison  v.  Symons,  67  N.  C,  156. 

Where  the  cert u Is  que  trustant  are  tenants  In  common. — Where 
the  trustee  holds  for  several  tenants  in  common,  the  property  is  not 
liable  to  an  attachment  or  execution  against  one  of  the  cestuis  que 
trustant  McLeran  v.  McKethan,  42  N.  C,  70;  Gillis  v.  McKay,  15  N. 
C.,  172. 

What  trust  estates  can  be  sold. — Only  such  trust  estates  as  are 
held  in  trust  for  the  defendant  in  the  execution  solely  can  be  sold  un- 
der execution.     Harrison  v.  Battle,  16  N.  C,  541.  • 

What  trust  estates  cannot  be  sold. — Where  the  purposes  of  the 
trust  require  that  the  legal  estate  shall  remain  in  the  trustee,  the 
property  cannot  be  sold  under  execution  so  as  to  divest  the  trustees 
of  their  estate.  Davis  v.  Garrett,  25  N.  C,  459;  McGee  v.  Hussey,  27 
N.  C.,  255. 

Where  A  conveyed  negroes  in  trust  to  B,  "to  be  kept  hired  out  or 
otherwise  disposed  of  for  the  maintenance  of  C,"  C  has  no  Interest 
which  can  be  sold  under  execution.     McGee  v.  Hussey,  27  N.  C,  255. 

Where  the  court  cannot  decree  a  conveyance  of  the  legal  title  at 
the  suit  of  the  cestui  que  trust  the  interest  of  the  ce$tui  que  trust  can- 
not be  sold  under  execution.  Battle  v.  Petway,  27  N.  C,  576.  Love 
v.  Smathers,  82  N.  C,  369;  Everett  v.  Raby,  104  N.  C,  479;  Gorrell  v. 
Alspaugh,  120  N.  C,  362. 

Where  a  husband  buys  land  which  is  paid  for  with  his  money,  but 
the  title,  by  his  direction,  is  made  to  a  third  person  in  trust  for  his 
wife,  he  has  no  such  trust  estate  as  can  be  sold  under  execution. 
Williams  v.  Council,  49  N.  C,  206. 

Fraudulent  trusts. — Where  the  real  purchaser  of  property  has  the 
title  fraudulently  made  to  another,  in  secret  trust  for  himself,  his 
interest  cannot  be  sold  under  execution,  but  must  be  reached  by 
equitable  proceedings.  Morris  v.  Rippy,  49  N.  C,  533;  Gowing  v. 
Rich,  23  N.  C,  553;  Everett  v.  Raby,  104  N.  C.,  479. 

The  act  authorizing  the  sale  of  trust  estates  under  execution  only 
relates  to  trusts  which  would  be  enforced  between  trustee  and  cestui 
que  trust,  and  not  to  fraudulent  trusts,  in  respect  to  which  the  court 
would  not  act  at  instance  of  either  party.  Page  v.  Goodman,  43  N. 
C,  16;  Guthrie  v.  Bacon,  107  N.  C,  337;  Sherrod  v.  Dixon,  120  N. 
C,  60. 

Where  a  son  bought  land  with  the  money  of  his  father,  and  took 
the  deed  in  his  own  name,  but  really  for  the  use  and  benefit  of  his 
father,  and  to  defraud  his  father's  creditors,  such  land  is  not  liable 
to  be  sold  under  an  execution  against  the  father.  The  creditor's 
remedy  is  in  equity.  Jimmerson  v.  Duncan,  48  N.  C,  537;  Gowing 
v.  Rich,  23  N.  C,  553. 

Mixed  trusts. — A  mixed  trust  is  not  subject  to  execution.  Will- 
iams v.  Williams,  41  N.  C,  20. 

Equitable  "rights"  not  subject  to  execution. — The  act  (1812)  sub- 
jecting trust  estates  to  sale  under  execution  does  not  embrace  mere 
equitable  "rights,"  but  is  confined  to  equitable  "estates."  Nelson  v. 
Hughes,  55  N.  C,  33;  McKinnon  v.  McDonald,  57  N.  C,  1. 

Sec,  451.  Chi  sale  of  equity  of  redemption,  what  slieriff  to 
set  forth  in  deed.  R.  C„  c.  45,  s.  5.  18 12,  c.  830,  s.  2. 
1822,  c.  1172. 

The  sheriff,  selling  the  equity  of  redemption  and  legal 
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right  of  redemption,  as  set  forth  in  the  preceding  section, 
subdivision  three,  shall  set  forth  in  the  deed  to  the  pur- 
chaser thereof  that  the  said  estates  were  under  mortgage  at 
the  time  of  judgment,  or  levy  in  the  case  of  personal  prop- 
erty, and  sale. 

Sec.  452.    Sale  of  trust  estates;  purchaser  holds  the  same 
discharged  of  trust.    JR.  C,  c.  45,  s.  4.    IS  12,  c.  830,  s.  1. 

Upon  the  sale  under  execution  of  the  estates  mentioned 
in  section  four  hundred  and  fifty,  subdivision  four,  the 
sheriff  shall  execute  a  deed  to  the  purchaser,  and  the  pur- 
chaser thereof  shall  hold  and  enjoy  the  same  freed  and  dis- 
charged from  all  encumbrances  of  the  person  so  seized,  or 
possessed  in  trust  as  aforesaid. 

Sec.  453.    Execution  not   to   be  levied  on  growing  crops* 
R.  C,  c.  45,  s.  11.    1844,  c.  35. 

No  execution  shall  be  levied  on  growing  crops  until  the 
same  are  matured. 

Growing  crops. — Growing  crops  are  the  subject  of  levy  and  execu- 
tion at  common  law.  Smith  v.  Tritt,  18  N.  C,  241;  State  v.  Poor,  20 
N.  C,  384. 

Note. — This  is  now  changed  by  the  above  act 

An  officer  may  (since  the  above  act)  levy  upon  a  standing  crop, 
provided  it  is  matured.     Shannon  v.  Jones,  34  N.  C,  206. 

A  sale  by  the  sheriff  relates  to  the  date  of  the  judgment  so  as  to 
defeat  all  conveyances  and  incumbrances  upon  the  land  subsequently 
made,  but  it  has  no  application  to  the  crops  raised  on  the  land  after 
the  rendition  of  the  judgment,  but  before  the  sale.  DaU  v.  Freeman, 
92  N.  C,  351. 

Where  land  is  rented  out  a  purchaser  under  execution  against  the 
landlord  acquires  no  right  to  crops  growing  on  the  land  at  the  date 
of  the  sale.     Kesler  v.  Cornelison,  98  N.  C,  383. 

Sec.  454.    Sale  days  under  execution,  or  by  order.    1876-979 
c.  210,  ss.  2,  3.    1883,  c.  94,  ss.  1,  2. 

All  real  property  sold  under  execution,  or  by  order  of 
court,  shall  be  sold  at  the  court-house  door  of  the  county 
in  which  the  property  or  some  part  thereof  is  situate,  on 
the  first  Monday  in  every  month,  or  during  the  first  three 
days  of  the  term  of  the  superior  court  of  said  county, 
unless  in  the  order  directing  the  sale  some  other  place  and 
time  is  designated  ;  and  then  it  shall  be  sold  as  directed  in 
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such  order,  on  any  day  except  Sunday  or  holidays,  after 
advertising  the  same  as  required  by  l^w. 

Sale  at  improper  time  or  place  void. — Execution  sales  made  at  an 
improper  time  and  place  are  void.  Mayers  v.  Carter,  87  N.  C,  142; 
Mordecai  v.  Speight,  14  N.  C,  428;  Avery  v.  Rose,  15  N.  C,  549. 

A  purchaser  gets  no  title  by  a  sale  at  an  improper  time  or  place  as 
every  one  has  cognizance  of  such  an  Irregularity.  State  v.  Rives, 
27  N.  C,  297;  Lowdermilk  v.  Corpening,  101  N.  C,  649;  Dula  v. 
Seagle,  98  N.  C.,  458. 

A  sale  of  real  property  under  execution  or  by  order  of  the  courts 
must  be  made  at  the  times  and  places  prescribed  by  law,  and  if  not 
so  made  they  are  void,  unless  the  debtor  in  good  faith,  at  the  time 
of  the  sale,  waives  a  compliance  with  the  statutory  requirements  in 
these  respects.    Wortham  v.  Basket,  99  N.  C,  70. 

Sale  at  improper  time  and  place  valid,  when. — A  sale  under  execu- 
tion at  an  improper  place  is  valid  if  assented  to  by  the  defendant  in 
the  execution.  Biggs  v.  Brickell,  68  N.  C,  239;  Mayers  v.  Carter,  87 
N.  C,  142. 

If  sale  Js  made  during  the  week. — If  the  sale  is  made  during  the 
proper  week  the  purchaser  gets  a  good  title,  as  the  sheriff  can  post- 
pone the  sale  from  day  to  day,  provided  if  this  is  not  regularly  done, 
the  purchaser  has  no  notice  of  irregularity.  Brooks  v.  Radcliff,  33 
N.  C,  321;  Wade  v.  Saunders,  70  N.  C,  270.    See  Sec.  455,  post. 

Sales  for  taxes. — The  same  rules  apply  in  sales  for  taxes  as  are  ap- 
plicable to  executions  for  private  debts.  Hayes  v.  Hunt,  85  N.  C, 
303.  The  presumption  in  tax  sales  is  now  in  favor  of  purchaser. 
Worth  v.  Simmons,  121  N.  C,  357, 

Irregularities  in  failure  to  advertise,  etc. — Irregularities  in  the  sale 
of  land,  such  as  failure  of  the  sheriff  to  advertise,  etc.,  if  unknown  to 
the  purchaser,  do  not  affect  the  validity  of  the  sale.  Avery  v.  Rose, 
15  N.  C,  549;  Skinner  v.  Warren,  81  N.  C,  373;  Hayes  v.  Hunt,  85  N. 
C,  303. 

Levy  after  the  return  day. — A  sale  (but  not  a  levy)  of  land  under 
an  execution  after  the  return  day  thereof,  but  before  it  is  returned, 
is  valid,  if  made  during  the  return  term.  Lanier  v.  Stone,  8  N.  C, 
329;  Mordecai  v.  Speight,  14  N.  C,  428;  McEntJre  v.  Durham,  29  N. 
C,  151;  Burton  v.  Spiers,  92  N.  C,  503. 

Re-sale  ordered,  when. — It  is  a  well  settled  rule  of  practice  in  this 
state,  that  in  judicial  sales,  the  bidding  will  be  opened  and  a  re-sale 
ordered,  if  before  the  sale  is  confirmed,  an  advance  of  ten  per  cent 
is  offered.  After  confirmation  the  bidding  will  not  be  re-opened,  ex- 
cept in  case  of  fraud  or  unfairness,  or  some  other  adequate  cause. 
Trull  v.  Rice,  92  N.  C,  572;  Attorney  General  v.  Roanoke  Nav.  Co., 
86  N.  C,  408;  Miller  v.  Peezer,  82  N.  C,  192;  Blue  v.  Blue,  79  N.  C, 
69:  Ashbee  v.  Cowell,  45  N.  C,  158;  Harrison  v.  Bradley,  40  N.  C, 
136:  In  re  Bost,  56  N.  C,  482;  Wood  v.  Parker,  63  N.  C,  379;  Dula  v. 
Seagle,  98  N.  C,  458. 

A  consent  order  directed  a  sale  of  certain  lands  by  a  commissioner, 
that  said  commissioner  execute  a  deed  to  the  purchaser,  and  further 
directed  him  how  to  apply  the  proceeds  of  the  sale,  but  contained  no 
provision  for  re-opening  the  biddings.  After  the  sale  an  advance  of 
ten  per  cent  was  offered  on  the  amount  bid:  Held,  that  the  refusal 
by  the  superior  court  to  open  the  biddings  was  proper.  Vaughan  v. 
Gooch,  92  N.  C,  524. 
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A  purchaser  at  a  judicial  sale,  after  he  has  paid  the  purchase* 
money,  may  direct  the  commissioner  to  make  title  to  another,  and 
this  furnishes  no  ground  to  set  aside  the  order  of  sale.  Ward  v. 
Lowndes,  96  N.  C,  367. 

Sale  not  collaterally  impeached* — A  sale  of  land  made  by  judicial 
decree  cannot  be  collaterally  impeached  in  an  independent  action 
brought  to  recover  the  land.  Sumner  v.  Sessoms,  94  N.  C,  371; 
Smith  v.  Gray,  116  N.  C,  311;  Rawls  v.  Carter,  119  N.  C.,  596. 

Statute  of  frauds,  auctioneer  agent  of  both  parties. — The  auc- 
tioneer at  a  sale  is  the  agent  of  the  seller,  and  becomes  the  agent 
of  the  last  and  highest  bidder  to  complete  the  sale  by  signing  such 
contract  or  memorandum  thereof  as  will  meet  the  requirements  of 
the  statute  of  frauds.  Gwathmey  v.  Cason,  74  N.  C,  5;  Proctor  v. 
Finley,  119  N.  C.,  536. 

Sec.  455.    Sale  may  be  postponed  front  day  to  day,  but  not 
more  than  six  days.    1868-99,  c.  237  9  s.  9. 

The  sheriff  or  other  person   making  the  sale,   for  the 

absence  of  bidders  or  any  other  just  cause,  may  postpone 

the  same  from  day  to  day,  but  not  for  more  than  six  days 

in  all,  and  upon  such  postponement  he  shall  post  a  notice 

thereof  on  the  court-house  door  of  his  county. 

Postponement  of  sale. — A  sale  can  be  postponed  from  day  to  day, 
not  exceeding  six  days.  Brooks  v.  Radcliff,  33  N.  C,  321;  Wade  v. 
Saunders,  70  N.  C,  270. 

See.  456.    Sale,  Iiow  advertised.    1885,  c.  38. 

No  real  property  shall  be  sold  under  execution  until 
notice  of  said  sale  shall  be  posted  at  the  court-house  door 
and  three  other  public  places  in  said  county  for  thirty  day9 
immediately  preceding  such  sale,  and  also  publishing  for 
four  weeks  in  some  newspaper  published  in  said  county,  if 
a  paper  is  published  in  said  county:  Provided,  the  cost  of 
such  newspaper  publication  shall  not  exceed  three  dollars, 
to  be  taxed  as  cost  in  the  proceedings  or  action.  < 

Note. — The  former  section  (456)  was  stricken  out,  and  the  above 
substituted  by  ch.  38,  acts  1885. 

Sale  adjourned  from  the  day  advertised. — A  sale  under  execution, 
advertised  to  be  made  on  Monday,  and  adjourned  from  day  to  day 
until  Friday,  is  valid.    Wade  v.  Saunders,  70  N.  C,  270. 

Failure  to  advertise. — A  sale  under  execution  is  valid,  notwith 
standing  the  sheriff's  failure  to  advertise  according  to  law,  if  the 
purchaser  have  no  notice  of  the  omission.  Hays  v.  Hunt,  85  N.  C, 
303;  Avery  v.  Rose,  15  N.  C,  549;  Skinner  v.  Warren,  81  N.  C,  373. 

Where  the  purchaser  at  execution  sale  is  a  stranger  to  the  judg- 
ment he  gets  a  good  title,  although  the  sheriff  may  have  failed  to  ad- 
vertise the  property  and  give  notice  to  the  judgment  debtor,  as  pre* 
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scribed  by  The  Code.  All  that  such  purchaser  is  required  to  ascer- 
tain is,  that  it  is  an  officer  who  sells,  and  that  he  is  empowered  to  do 
so  by  an  execution  issued  by  a  court  of  competent  jurisdiction.  Bur- 
ton v.  Spiers,  92  N.  C,  503;  Shaffer  v.  Bledsoe,  118  N.  C,  279. 

Sale  without  due  advertisement  valid,  when. — In  the  absence  of 
fraud,  a  sale  under  execution  without  due  advertisement  does  not 
vitiate  the  sale.  Woodley  v.  Gilliam,  67  N.  C,  237;  Burton  v.  Spiers, 
92  N.  C,  503. 

A  purchaser  at  execution  sale  will  acquire  a  good  title,  although 
there  may  not  have  been  due  advertisement,  if  he  had  no  notice  of 
such  irregularity;  but  it  would  be  otherwise  if  he  had  notice,  or  if  the 
sale  was  made  at  a  place  or  time  not  warranted  by  law.  Dula  v. 
Seagle,  98  N.  C,  458. 

Purchase  by  administrator* — The  purchase  of  land  of  an  intestate 
by  his  administrator  at  a  sale  legally  conducted,  confirmed  and  price 
paid,  passes  the  legal  title  and  can  only  be  set  aside  at  the  suit  of 
some  one  having  an  equitable  interest  therein  and  upon  the  repay- 
ment of  the  purchase-money.  Highsmith  v.  Whitehurst,  120  N.  C, 
123;  McNeill  v.  Fuller,  121  N.  C,  209. 

Under  former  statutes* — Where,  under  the  former  statutes  regu- 
lating sales  under  execution,  an  execution  based  upon  a  judgment 
rendered  by  a  justice  of  the  peace,  was  levied  by  a  deputy  sheriff 
upon  land,  was  returned  to  the  proper  court  from  which  a  venditioni 
exponas  issued,  under  which  the  deputy  purchased,  whose  title  was 
subsequently  acquired  by  an  Innocent  purchaser,  and  it  did  not  ap- 
pear that  the  execution  debtor  had  notice  of  the  levy  and  return 
thereof,  but  he  did  have  notice  of  the  sale  and  purchase:  Held,  (1) 
that  the  purchase  by  the  deputy  was  not  void;  (2)  that  the  failure 
to  give  notice  of  the  levy  and  return  was  but  an  Irregularity,  which 
did  not  affect  the  purchaser's  title.  Cowles  v.  Hardin,  101  N.  C, 
388. 

See.  457  •  Notice  of  sale  to  be  served  on  defendant,  and  in 
certain  cases  on  the  governor.  1868-'9f  c.  237,  s.  11, 
1876-'79  c.  224,  s.  1. 

In  addition  to  the  advertisement  above  required,  the 
sheriff  shall,  in  every  case,  at  least  ten  days  before  a  sale 
of  real  property  under  execution,  serve  &  copy  of  so  much 
of  the  advertisement  as  relates  to  the-  real  property  of  any 
defendant  on  him  personally,  if  he  be  found  in  the  county, 
or  on  his  agent,  if  he  have  a  known  agent  therein,  or  if  he 
cannot  be  found  within  the  county,  and  has  no  known 
agent  therein,  but  his  address  be  known,  by  mail  to  such 
address;  and  the  date  of  service  shall  be  ascertained  by 
the  usual  course  of  the  mail  from  the  place  where  sent  to 
the  place  of  its  address  :  Provided,  that  in  case  of  the  sale 
under  execution,  or  under  the  order  of  any  court,  of  any 
property,  real  or  personal,  in  which  the  state  shall  be  inter- 
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ested  as  a  stockholder  or  otherwise,  notice  in  writing  shall 
be  served  upon  the  governor  and  attorney  general,  at  least 
thirty  days  before  the  sale,  of  the  said  time  and  place  of 
sale,  and  under  what  process  the  sale  is  made ;  otherwise 
said  sale  shall  be  invalid. 

Directory. — The  requirement  of  sections  456  and  457  of  The  Code, 
that  notice  of  the  sale  under  execution  must  be  published  four  weeks 
and  a  copy  of  the  advertisement  must  be  served  on  the  judgment 
debtor  ten  days  before  the  sale  is  only  directory,  and  if  the  return  of 
the  sheriff  shows  that  he  advertised  the  sale  and  gave  the  notice  to 
the  debtor,  the  purchaser  will  acquire  title  under  sheriff's  deed. 
Shaffer  v.  Bledsoe,  118  N.  C,  279;  Burton  v.  Spiers,  92  N.  C.,  503; 
Dula  v.  Seagle,  98  N.  C.,  458. 

Sec*  458*  All  private  acts  allowing  land  to  be  sold  repealed* 
1868-'9,  c.237,  s.  12. 

All  private  acts  by  which  lands  in  particular  counties  are 
required  or  allowed  to  be  sold  at  places  or  at  times  other 
than  those  hereinafter  prescribed  are  hereby  repealed. 

Sec.  459.  Time  of  commencing  sole.  II*  C,  c.  45,  8.  It. 
1794,  c.  41,  s.  1. 

No  sale  under  an  execution  or  decree  shall  commence 
before  ten  o'clock  in  the  morning,  or  after  four  o'clock  in 
the  evening,  of  the  day  on  which  the  sale  is  to  be  made. 

Sec.  400.  Sole  of  personal  property  under  execution,  when 
and  where  advertised.  It.  €.,  c.  45.  8.  16.  1808,  c.  753, 
8.  2.    1820,  c.  1O60,  s.l. 

No  sale  of  personal  property  under  execution  shall  he 
made  until  the  same  has  been  advertised  for  ten  days  at  the 
door  of  the  court-house  of  the  county  in  which  the  same  is 
to  be  sold,  and  at  three  other  public  places  in  said  county, 
and  the  advertisement  shall  designate  the  place  and  the 
time  of  said  sale. 

Sec.  461.  Penality  for  selling  contrary  to  law*  It*  €*,  c*  45, 
s.  18.     1820,  c.  1566,  8.  2.    1822,  c.  1153,  s.  3* 

Any  sheriff  or  other  officer  who  shall  make  any  sale  con- 
trary to  the  true  intent  and  meaning  of  this  sub-chapter 
shall  forfeit  and  pay  two  hundred  dollars  to  any  person 
suing  for  the  same,  one-half  for  his  own  use  and  the  other 
half  to  the  use  of  the  county  where  the  offence  is  com- 
mitted. 
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Action  for  penalty* — In  an  action  to  recover  from  a  sheriff  the 
penalty  for  selling  property  under  execution  contrary  to  law,  al- 
though the  complaint  alleged  such  sale  was  of  realty,  when  the  proof 
showed  the  property  was  personalty,  the  plaintiff  can  recover.  Free- 
man v.  Leonard,  99  N.  C,  274. 

Sec.  462.  2Vb  sale  for  want  of  bidders*  what  officer  shall 
state;  penalty.    R.  C,  c.  45,  s.  19.    1815,  c.  887%  s.  1.     * 

Whenever  a  sheriff  or  other  officer  shall  return  upon  any 
execution,  that  he  has  made  no  sale  for  want  of  bidders,  he 
shall  state  in  his  return  the  several  places  at  which  he  has 
advertised  the  sale  of  the  property  levied  on,  and  the  places 
at  which  he  hath  offered  the  same  for  sale ;  and  any  officer 
failing  to  make  such  specification,  shall,  on  motion,  be  sub- 
ject to  a  fine  of  forty  dollars ;  and  every  constable,  for  a 
like  omission  of  duty,  shall  be  subject  to  a  fine  of  ten  dol- 
lars, for  the  use  and  benefit  of  the  plaintiff  in  the  execution; 
for  which,  on  motion  of  the  plaintiff,  judgment  shall  be 
granted  by  the  court  to  which  the  execution  shall  be 
returned  ;  or,  in  the  case  of  a  justice's  execution,  by  any 
justice  to  whom  the  execution  shall  be  returned :  Provided, 
that  nothing  in  this  section,  nor  any  recovery  under  the 
same,  shall  be  a  bar  to  any  action  for  a  false  return  against 
the  sheriff  or  other  officer. 

See.  463.  FortJicotnlng  bond  may  be  taken  for  personal 
property.  R.  C,  c.  45,  s.  21.  1807,  c.  731,  s.  3.  1828,  c. 
12,  s.  2. 

If  any  sheriff,  or  other  officer,  who  may  have  levied  an 
execution  or  other  process  upon  personal  property,  shall 
permit  the  same  to  remain  with  the  possessor,  such  officer 
may  take  a  bond  for  the  forthcoming  thereof  to  answer  the 
said  execution  or  process,  which  bond  shall  be  attested  by 
a  credible  witness ;  but  the  officer  shall,  nevertheless,  in 
all  respects,  remain  liable  as  heretofore  to  the  plaintiff's 
claim. 

Form  of  bond* — An  insensible  condition  in  a  bond  renders  it  single; 
but  the  unmeaning  words  in  the  condition  should  be  rejected  so  as  to 
give  the  obligor  the  benefit  of  it.  Foster  v.  Frost,  15  N.  C,  424;  Kil- 
lian  v.  Harshaw,  29  N.  C,  497. 

No  form  is  prescribed  for  a  forthcoming  bond,  and  a  condition  that 

631 


§463  CLARK'S   CODE   OF   CIVIL  PROCEDURE. 

the  property  shall  be  forthcoming,  or  be  delivered  at  the  time  and 
place  of  sale,  is  sufficient.  It  is  not  necessary  to  insert  in  such  bond 
the  names  of  the  plaintiffs  at  whose  instance  the  execution  issued. 
The  obligors  in  such  bond  are  not  discharged  because  the  return 
day  of  the  execution  levied  is  before  the  day  named  in  the  bond  for 
the  forthcoming  of  the  property.     Grady  v.  Threadgill,  35  N.  C,  228. 

Duty  of  obligors. — The  obligation  of  a  forthcoming  bond  is  only 
that  the  property  shall  be  delivered  to  the  officer  at  the  time  desig- 
nated, and  not  that  the  execution  shall  be  satisfied.  Gray  v.  Bowles, 
18  N.  C,  437. 

Where  a  forthcoming  bond  is  given,  it  is  the  duty  of  the  obligors 
to  put  the  officer  in  the  quiet  and  peaceable  possession  of  the  prop- 
erty at  the  time  and  place  specified,  otherwise  their  bond  will  be 
forfeited.    Poteet  v.  Bryson,  29  N.  C,  337. 

Sec.  464.    Surety  to  be  furnished  with  a  list  of  the  property. 
R.  C,  c.  45,  8.  22.    1844,  o.  34.    1846,  c.  50. 

When  such  bond  shall  be  taken,  the  officer  shall  specify 
therein  the  property  levied  upon,  and  shall  furnish  to  the 
surety  a  list  of  the  property  in  writing,  under  his  hand, 
attested  by  at  least  one  credible  witness,  and  stating  therein 
the  day  of  sale  ;  and  the  property  so  levied  upon  shall  be 
deemed  in  the  custody  of  the  surety,  as  the  bailee  of  the 
officer ;  and  all  other  executions  thereafter  levied  on  said 
property  shall  create  a  lien  on  the  same  from  and  after  the 
respective  levies,  and  shall  be  satisfied  accordingly  out  of 
the  proceeds  of  the  sale  of  said  property ;  but  the  officer 
thereafter  levying  shall  not  take  the  property  out  of  the  cus- 
tody of  the  surety  :  Provided,  that  in  all  such  cases  sales  of 
chattels  shall  take  place  within  thirty  days  after  the  first 
levy  ;  and,  if  sale  shall  not  be  made  within  the  time  afore- 
said, any  other  officer  who  may  have  levied  upon  the  prop- 
erty may  seize  and  sell  the  same. 

Sec,  465.    Officer,  limv  to  proceed  on  bond,  if  condition  bro- 
ken.   R.  C,  c.  45,  s.  23.    1822,  c.  1141,  8.  1. 

If  the  condition  of  such  bond  be  broken,  the  sheriff  or 
other  officer,  on  giving  ten  days'  previous  notice,  in  writing, 
to  any  obligor  therein,  may  on  motion,  have  judgment 
against  him  in  a  summary  manner,  before  the  superior 
court,  or  before  a  justice  of  the  peace,  as  the  case  may  be, 
of  the  county  in  which  such  officer  may  reside,  for  all  such 
damages  as  said  officer  may  have  sustained,  or  be  adjudged 

632 


SUMMARY  JUDGMENT  ON  FORTHCOMING  BOND.  §  465 

liable  to  sustain,  not  exceeding  the  penalty  of  the  bond,  to 

be  ascertained  by  a  jury,  under  the  direction  of  the  court 

or  justice. 

Sec.  466.  Officer  allowed  pay  for  keeping  horses,  etc,  R.  C, 
c.  45,  s.  25.    1807,  c  731,  s.  1. 

The  court  or  justice  shall  make  a  reasonable  allowance 
to  officers  for  keeping  and  maintaining  horses,  cattle,  hogs 
or  sheep,  and  all  other  property,  the  keeping  of  which  may 
be  chargeable  to  them,  taken  into  their  custody  under  legal 
process;  and  such  allowance  may  be  retained  by  the  officers 
out  of  the  sales  of  the  property,  in  preference  to  the  satisfac- 
tion of  the  process  under  which  the  property  was  seized  or 
sold. 

Sec.  467 •  Officer  to  make  out  his  account  and  file  it  with  ex- 
ecution.   R.  C.9  c.  45,  8.  26.    1807*  c.  731,  s.  2. 

Every  such  officer  shall  make  out  his  account,  and,  if 
required,  shall  give  the  debtor  or  his  agent  a  copy  thereof, 
signed  by  his  own  hand,  and  shall  return  the  account,  with 
the  execution  or  other  process  under  which  the  property 
has  been  seized  or  sold,  to  the  justice  or  the  court  to  whom 
the  execution  or  process  is  returnable,  and  shall  swear  to 
the  correctness  of  the  several  items  therein  set  forth ;  other- 
wise he  shall  not  be  permitted  to  retain  the  same. 

Sec.  468.  Purchaser  at  execution  sale  may  recover  of  de- 
fendant in  the  execution  when  the  title  to  propeHy  sold  is 
defective.    R.  C..  e.  45,  s.  27.    1807,  c.  723. 

Where  property,  real  or  personal,  shall  be  sold  on  any 
execution  or  decree  by  any  officer  authorized  to  make  the 
sale,  and  the  sale  is  legally  and  in  good  faith  made,  and 
such  property  be  not  the  property  of  the  person  against 
whose  estate  such  execution  or  decree  may  have  issued,  by 
reason  of  which  the  purchaser  may  have  been  deprived  of 
the  same  property,  or  may  have  been  compelled  to  pay 
damages  in  lieu  thereof  to  the  owner,  in  every  such  case 
the  purchaser,  his  executors  or  administrators,  may  sue  the 
person  against  whom  such  execution  or  decree  may  have 
issued,  or  the  person  legally  representing  him,  in  a  civil 
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action,  and  recover  such  sum  as  he  may  have  paid  for  the 
property,  with  interest  from  the  time  of  payment :  Provided, 
that  such  property,  if  the  same  is  personal  property,  be 
present  at  the  sale  and  actually  delivered  to  the  purchaser. 

Purchaser  can  recover  of  defendant  in  execution,  when. — When 
the  title  to  property  sold  is  defective,  the  purchaser  may  recover  of 
the  defendant  in  the  execution.  Brown  v.  Smith,  53  N.  C,  331;  Mc- 
Donald v.  McLean,  60  N.  C,  120;  Wall  v.  Fairley,  77  N.  C,  105;  Holli- 
day  v.  McMillan,  83  N.  C,  270. 

A  purchaser  at  execution  sale,  who  gets  a  defective  title,  is  not 
subrogated  to  the  rights  of  the  creditor.  Laws  v.  Thompson,  49  N. 
C,  104.     But  see  next  case. 

Purchaser  subrogated  to  rights  of  execution  creditor. — Where  the 
purchaser  at  an  execution  sale  fails  to  obtain  a  title  by  reason  of  the 
insufficiency  of  the  levy,  he  is  substituted  to  the  rights  of  the  execu- 
tion creditor,  to  the  extent  that  such  creditor  has  been  benefited  by 
the  sale.     Pemberton  v.  McRae.  75  N.  C,  497. 

Where  plaintiff  in  the  execution  is  the  purchaser. — Where  property 
not  belonging  to  the  defendant  in  the  execution  is  sold  under  such 
execution  and  bought  by  the  plaintiff  at  a  price  sufficient  to  pay  the 
debt,  this  is  a  satisfaction  of  the  judgment,  though  the  property  is 
recovered  from  the  plaintiff  in  a  suit  by  the  owner,  and  though  the 
judgment  is  not  marked  satisfied.  The  plaintiff's  remedy  is  by  Rev. 
Stat,  ch.  45,  Sec.  22  (now  the  above  Sec.  468).  Holcombe  v.  Louder- 
milk,  48  N.  C,  491. 

Purchaser  under  void  judgment. — Under  a  void  judgment,  the  exe- 
cution, sale  and  sheriff's  deed  are  nullities  and  the  purchaser  obtains 
no  title  to  the  property  sold.     McCauley  v.  Williams,  122  N.  C,  293. 

Writ  of  assistance. — The  purchaser  at  the  sale  under  decree  of 
court  is  entitled  to  a  writ  of  assistance  to  place  him  in  possession 
of  the  land.    Wagon  Co.  v.  Byrd,  119  N.  C,  460,  and  cases  cited. 

Sec.  409.  Defendant  dying  in  execution,  debt  not  discharged; 
new  execution  against  the  property.  R.  C,  c.  4ft,  s.  2.  21 
•James  I,  c.  24,  #,  223. 

Parties,  at  whose  suit  the  body  of  any  person  shall  be 
taken  in  execution  for  any  judgment  recovered,  their  exe- 
cutors or  administrators  may,  after  the  death  of  the  person 
so  taken  and  dying  in  execution,  have  new  execution 
against  the  property  of  the  person  deceased,  as  they  might 
have  had  if  such  person  had  never  been  in  execution. 

Sec.  470.  Clerks  to  issue  executions  within  six  weeks  ;  i>en~ 
alty  of  one  hundred  dollars  for  failure.  JR.  i\,  c.  45n  s.  29m 
1850.  c.  17.  ss.  1,2,3. 

The  clerks  of  the  superior  courts  shall  issue  executions  on 
all  judgments  rendered  in  their  respective  courts,  unless 
otherwise  directed  by  the  plaintiff  therein,  within  six  weeks 
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of  the  rendition  of  the  judgment,  and  shall  indorse  upon 
the  record  the  date  of  such  issue ;  and  if  the  executions 
issued  are  not  returned  satisfied  to  the  courts  to  which  they 
are  made  returnable,  the  clerk  shall  issue  alias  executions, 
within  six  weeks  thereafter,  unless  otherwise  instructed  as 
aforesaid.  And  every  clerk  who  shall  fail  to  comply  with 
the  requirements  of  this  section,  shall  be  liable  to  be 
amerced  in  the  sum  of  one  hundred  dollars,  for  the  benefit 
of  the  party  aggrieved,  under  the  same  rules  that  are  pro- 
vided by  law  for  amercing  sheriffs,  and  shall  be  further 
liable  to  the  party  injured  by  suit  upon  bis  bond. 

Duty  of  clerk. — The  clerk  should  endorse  on  the  record  the  date 
of  the  issue,  and  an  endorsement  made  on  the  execution  is  not  a  com- 
pliance with  the  statute.     Bank  v.  Stafford,  47  N.  C,  68. 

Semhle,  that  a  clerk  will  protect  himself  from  amercement  by  is- 
suing the  execution  to  his  own  county  in  the  absence  of  special  In- 
structions from  the  plaintiff.     Bank  v.  Stafford,  47  N.  C,  68. 

Plaintiff  must  tender  fees. — Clerks  of  the  superior  court  will  not 
incur  the  penalty  prescribed  In  this  section  for  failure  to  issue  execu- 
tion within  sixty  days,  unless  the  plaintiff  pays  or  tenders  him  his 
fees  for  that  service.  (Williamson  v.  Kerr,  88  N.  C,  10,  distin- 
guished) ;  Bank  v.  Bobbitt,  111  N.  C,  194. 

Deputy  clerk  can  Issue. — A  deputy  clerk  has  power  to  issue  execu- 
tions in  the  name  of  the  clerk,  and  may  perform  all  the  duties  of  the 
office,  except  such  as  are  judicial  in  their  character,  or  where  a 
statute  specially  provides  otherwise.     Miller  v.  Miller,  89  N.  C,  402. 

Execution  is  issued,  when. — The  execution  is  not  issued  until  the 
clerk  hands  it  to  the  sheriff,  or  to  the  party,  or  to  his  agent.  State 
v.  McLeod,  50  N.  C.,  318. 

Can  issue  pending  supplementary  proceedings. — An  execution  can 
issue  on  a  judgment  pending  supplementary  proceedings  which  have 
been  taken  out  on  the  same  judgment.  Vegelahn  v.  Smith,  95  N.  C, 
254. 

For  owelty. — An  execution  will  not  be  allowed  to  Issue  to  satisfy  a 
charge  upon  land  in  partition  proceedings  until  the  confirmation  of 
the  commissioner's  report.    In  re  Ausborn,  122  N.  C,  42. 

Who  may  move  to  amerce. — The  party  seeking  to  enforce  an 
amercement  under  this  section  must  show  himself  to  be  the  party 
aggrieved  by  the  default.     Simpson  v.  Simpson,  63  N.  C,  534. 

Ordinance  of  June  23,  1866. — The  ordinance  of  June  23,  1866,  pro- 
tected the  clerk  from  this  penalty  for  failure  to  issue  execution  upon 
judgments  where  the  debt  was  contracted  prior  to  May  1,  1865. 
Badham  v.  Jones,  64  N.  C,  655.  But  that  ordinance  is  no  protection 
where  the  cause  of  action  has  accrued  since  May  1,  1865.  William- 
son v.  Kerr,  88  N.  C,  10. 

Note. — The  ordinance  is  now  repealed. 

Rule  of  court,  June,  1869. — The  rule  of  the  supreme  court,  adopted 
at  June  term,  1869  (Rule  XIX,  63  N.  C,  669),  in  so  far  as  it  attempted 
to  deprive  a  senior  judgment  creditor  of  his  lien,  interferes  with  a 
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vested  right,  and  is  unconstitutional.    Burton  v.  Spiers,  92  N.  C.f 
503. 
Note. — This  rule  has  been  rescinded. 

Sec.  471*  Officer  to  prepare  deeds  for  property  sold-.  R.  C, 
e.  45,  s.  30.    1848 ,  c.  39. 

Sheriffs  or  other  officers  selling  lands  by  authority  of  any 
execution  or  process  shall,  upon  payment  of  the  price,  pre- 
pare, execute  and  deliver  to  the  purchaser  a  deed  for  the 
property  purchased  :  Provided,  that  the  purchaser  of  land 
shall  furnish  the  officer  with  a  description  of  the  land. 

Remedy  to  compel  the  sheriff  to  execute  deed. — The  proper  remedy 
to  compel  a  sheriff  to  execute  a  deed  to  the  purchaser  at  execution 
sale  is  by  a  motion  in  the  cause — not  by  an  independent  action. 
Patrick  v.  Carr,  60  N.  C,  633;  Fox  v.  Kline,  85  N.  C.,  173. 

Sheriff's  deed  relates  back  to  the  sale. — A  sheriff's  deed  for  land 
sold  under  execution  relates  back  to  the  sale.  Hoke  v.  Henderson, 
14  N.  C.,  12 ;  Dail  v.  Freeman,  92  N.  C,  351. 

Sheriff's  deed  conveys. — A  sheriff's  deed  passes  only  such  interest 
as  the  execution  debtor  had  at  the  time  of  the  sale,  and  such  debtor 
will  not  be  estopped  thereby  to  assert  a  title  subsequently  acquired. 
Gentry  v.  Calahan,  98  N.  C,  448. 

Where  purchaser  participates  in  sheriff's  dereliction. — Where  the 
purchaser  is  implicated  in  the  sheriff's  dereliction  in  failing  to  ad- 
vertise according  to  law,  he  cannot  call  for  a  conveyance.  Skinner 
v.  Warren,  81  N.  C,  373. 

Effect  of  recitals  in  sheriff's  deed. — Recitals  in  a  sheriff's  deed  are 
prima  facie  evidence  of  an  execution  sale,  notwithstanding  the  return 
upon  the  execution  may  be  Imperfect.  The  fact  that  there  was  a 
sale  may  also  be  proved  by  parol.  Parol  testimony  is  admissible  to 
show  that  the  land  levied  upon  was  sold  as  one  tract,  though  des- 
cribed in  the  sheriff's  deed  as  two  tracts.  (The  evidence  in  this  case 
goes  to  show  that  the  land  was  designated  and  sold  in  one  body.) 
The  deed  in  such  case,  reciting,  in  substance,  the  execution  under 
which  the  land  was  sold,  and  purporting  to  convey  title  to  the  pur- 
chaser and  his  heirs,  shows  that  the  sheriff  exercised  his  power  in 
the  premises,  and  conveys  the  title  of  the  defendant  in  the  execution. 
Miller  v.  Miller,  89  N.  C,  402. 

The  recitals  in  a  sheriff's  deed  are  prima  facie  evidence  as  to  his 
acts  recited  therein.  McKee  v.  Lineberger,  87  N.  C,  181;  Hardin  v. 
Cheek,  48  N.  C,  135;  Farrior  v.  Houston,  100  N.  C.,  369;  Wilson  v. 
Taylor,  98  N.  C,  275. 

Sheriff's  rights  if  bid  not  paid. — A  sheriff  selling  land  under  execu- 
tion may  maintain  an  action  in  his  own  name  against  the  purchaser 
for  the  amount  bid,  upon  tendering  a  deed  for  the  land  sold  and  be- 
fore making  a  return  of  the  execution ;  or  he  may  elect  to  rescind  the 
sale  and  sell  the  land  again.  McKee  v.  Lineberger,  69  N.  C,  217; 
Maynard  v.  Moore,  76  N.  C,  158. 

Sec.  472.  Costs  on  execution  satisfied  in  part  or  in  whole  to 
be  paid  to  clerk;  penalty,  forty  dollars  for  failure.  R.  S., 
c.  76,  s.  5.    1822,  c.  1149,  s.  1. 

The  sheriff  or  other  officer  shall  pay  the  costs  on  all  exe- 
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cutions  which  shall  be  satisfied  in  whole  or  in  part,  to  the 
clerk  of  the  court  from  which  the  execution  issued,  and  to 
no  other  person,  on  the  second  day  of  the  term  of  the  court; 
and  any  such  officer  making  default  herein  shall  forfeit  and 
pay  forty  dollars  for  the  benefit  of  the  party  aggrieved, 
under  the  same  rules  that  are  provided  by  law  for  amercing 
sheriffs. 


CHAPTER  TWO. 

DEFENDANT'S  CLAIM   FOR  IMPROVEMENT  BEFORE 

ISSUING  EXECUTION. 


Section. 

478.  Petition  to  be  filed  by  claim- 
ant ;  execution  suspended ; 
jury  to  assess  damages  and 
allowance. 

474.  Jury  to  estimate  the  annual 

value  of  land. 

475.  Defendant  not  liable  for  more 

than  three  years,  unless  he 
claims  improvements. 

476.  Value  of  defendant's  improve- 

ments to  be  estimated. 

477.  Improvements     to     balance 

rents. 

478.  Jury  to  find  a  verdict  for  the 

balance  for  plaintiff  or  de- 
fendant. 

479.  Balance  due  defendant  to  con- 

stitute a  lien  until  paid. 

480.  Plaintiff  claiming  a  less  estate, 

and  paying  defendant  allow- 
ance, may  recover  out  of  re- 
mainderman. 


Section. 

481.  Does   not   apply   to    action 

brought  by  mortgagee. 

482.  Defendant  claiming  allowance, 

plaintiff  may  have  his  estate 
valued     without     improve- 
ment. 
488.  Value  of  premises,  how  made. 

484.  Plaintiff  may  elect  to  let  de- 

fendant take  premises  at  val- 
uation. 

485.  Payments  to  be  made  in  court; 

land  bound;  if  payment  not 
made,  land  sold. 

486.  When  plaintiff  is  a  feme  covert, 

minor  or  insane,  what  is  to 
be  done  with  proceeds. 

487.  When  defendant  evieted  by 

force  of  a  better  title,  he  or 
his  representatives  may  re- 
cover from  plaintiff. 


Sec.  473.  Petition  to  be  filed  by  claimant ;  execution  sus- 
pended; jury  to  assess  damages  and  allowance.  1871-'29 
c.  147  9  s.  1. 

Any  defendant  against  whom  a  judgment  shall  be  ren- 
dered for  land,  may,  at  any  time  before  the  execution  of 
such  judgment,  present  a  petition  to  the  court  rendering 
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the  same,  stating  that  he,  or  those  under  whom  he  claims, 
while  holding  the  premises  under  a  color  of  title  believed 
by  him  or  them  to  be  good,  have  made  permanent  improve- 
ments thereon,  and  praying  that  he  may  be  allowed  for 
the  same,  over  and  above  the  value  of  the  use  and  occupa- 
tion of  such  land ;  and  thereupon  the  court  may,  if  satisfied 
of  the  probable  truth  of  the  allegation,  suspend  the  execu- 
tion of  such  judgment  and  impanel  a  jury  to  assess  the 
damages  of  the  plaintiff  and  the  allowance  to  the  defendant 
for  such  improvements  :  Provided,  that  in  any  such  action 
such  inquiry  and  assessment  may  be  made  upon  the  trial  of 
the  cause. 

Act  allowing  betterments  constitutional. — The  act  allowing  the 
defendant  for  improvements  made  on  land  is  constitutional.  Barker 
v.  Owen,  93  N.  C,  198. 

Betterments,  in  what  cases  allowed. — The  remedy  for  betterments 
provided  by  this  and  succeeding  sections  is  confined  to  those  cases 
where  those  who  set  up  such  claim  are  in  possession  under  color  of 
title,  believed  by  them  to  be  good,  and  to  such  persons  as  claim  un- 
der them.     Bryan  v.  Alexander,  111  N.  C,  142. 

When  judgment  deemed  executed  so  as  to  bar  petition  for  better- 
ments.— A  judgment  for  the  recovery  of  land  and  for  damages  is 
"executed,"  within  the  meaning  of  this  section  when  plaintiff  is  put 
in  possession,  and  the  execution  returned,  though  the  damages  ad- 
judged have  not  been  paid.     Boyer  v.  Garner,  116  N.  C,  125. 

Betterments  cannot  be  allowed,  when. — Where  the  husband  of  a 
feme  covert  does  not  Join  in  a  conveyance  of  her  land,  and  her  privy 
examination  is  not  taken,  the  attempted  conveyance  is  a  nullity,  and 
the  vendee  having  legal  notice  of  the  invalidity  of  his  title  cannot 
maintain  a  claim  for  "betterments."  Neither  can  one  who  acquires 
the  estate  of  such  first  purchaser  under  a  mortgage  sale,  claim  for 
betterments  as  such,  but  he  will  be  entitled  to  an  equitable  counter- 
claim to  the  demand  of  the  real  owner  for  the  rents  and  profits  of  the 
land.  Scott  v.  Battle,  85  N.  C,  184;  Thurber  v.  La  Roque,  105  N.  C, 
301. 

Where  a  railroad  enters  upon  the  right-of-way  without  condemna- 
tion proceedings,  and  erects  buildings  before  the  owners  bring  their 
action  for  compensation,  such  owners  cannot  claim  the  value  of  the 
buildings  as  "betterments."    Gudger  v.  Railroad,  106  N.  C,  481. 

Improvements  made  by  purchaser  without  notice. — Where  the  title 
to  the  land  was  in  a  feme  covert  who  married  in  1846,  when  under  age, 
and  she  and  her  husband  executed  a  bond  to  convey  the  land  after 
she  became  of  age  to  a  party  from  whom  the  defendant  derived  title 
by  mesne  conveyances,  which  bond  was  never  registered,  and  the  de- 
fendant had  no  actual  notice  of  any  defect  in  his  title,  which  he  be- 
lieved to  be  good,  the  doctrine  of  constructive  notice  from  registra- 
tion does  not  apply  to  such  party,  and  he  is  entitled  to  compensation 
for  permanent  improvements  made  by  him  on  the  land.  Justice  v. 
Baxter,  93  N.  C,  405;  Railroad  v.  McCaskill,  98  N.  C,  526. 
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Improvements  made  by  the  life-tenant. — Improvements  put  upon 
land  by  a  life-tenant  during  his  occupancy  are  not  a  charge  upon  it 
when  it  passes  to  the  remainderman,  but  the  value  of  improvements 
made  in  good  faith  after  the  estate  has  expired,  is  a  counterclaim 
against  the  claim  for  rents  and  profits.  Merritt  v.  Scott,  81  N.  C, 
385;  Dunn  v.  Bagby,  88  N.  C,  94:  Condry  v.  Cheshire,  Id,  378. 

Improvements  made  by  a  tenant  in  common. — Where  a  tenant  in 
common  has  improved  a  part  of  the  common  land,  he  is  entitled, 
upon  the  partition  of  the  land,  to  have  the  part  so  improved  allotted 
to  him  at  its  value  without  improvements.  Pope  v.  Whitehead,  68 
N.  C,  191;  Jones  v.  Carland,  55  N.  O.,  502;  Collett  v.  Henderson,  80 
N.  C,  337;  Cox  v.  Ward,  107  N.  C,  507;  Pipkin  v.  Pipkin,  120  N.  C, 
162. 

This  section  has  no  application  to  tenants  in  common,  but  to  pur- 
chasers making  improvements  under  the  belief  that  they  have  good 
title.     Holt  v.  Couch,  125  N.  C,  456. 

Improvements  made  by  mortgagor. — Improvements  put  upon  land 
by  the  mortgagor  cannot  be  claimed  as  betterments.  They  are  a 
mere  additional  security  for  the  debt  Wharton  v.  Moore,  84  N.  C, 
479:   Barker  v.  Owen,  93  N.  C,  198. 

Improvements  made  by  purchaser  of  land  by  parol* — Where  the 
purchaser's  title  to  land  is  invalid  by  reason  of  the  contract  of  pur- 
chase having  been  by  parol,  he  is  entitled  to  be  refunded  the  pur- 
chase-money and  the  value  added  to  the  land  by  his  betterments  be- 
fore he  can  be  ousted.  Daniel  v.  Crumpler,  75  N.  C,  184;  Casey  v. 
Cooper,  99  N.  C,  395. 

While  one  who,  on  a  verbal  contract  of  purchase  and  sale  of 
land,  has  paid  the  whole  or  part  of  the  purchase-money,  gone  into 
possession  and  made  improvements,  has  good  grounds  for  relief,  he 
nevertheless  has  no  independent  cause  of  action,  and  his  demand, 
in  his  answer  to  an  action  for  possession,  for  an  account  for  the 
purchase-money  paid  and  for  betterments  does  not  amount  to  a 
counterclaim,  so  as  to  prevent  the  plaintiff  from  entering  a  nonsuit. 
Rumbough  v.  Young,  119  N.  C,  567. 

Improvements  under  parol  promise  of  settlement.— One  who  im- 
proves lands  under  a  parol  promise  that  it  shall  be  settled  on  him 
as  an  advancement  or  gratuity  will  not  be  evicted  until  compensation 
made  him  for  such  betterments.  This  remedy  is  not  by  virtue  of 
this  chapter,  but  independent  of  it.  Hedgepeth  v.  Rose,  95  N.  C, 
41:  Pitt  v.  Moore,  99  N.  C,  85;  Vann  v.  Newsom,  110  N.  C,  122;  Field 
v.  Moody,  111  N.  C,  353. 

This  section  does  not  apply  to  landlord  and  tenant. — The  provi- 
sions of  this  section  do  not  apply  where  the  relation  of  landlord  and 
tenant  is  shown  to  exist.    Dunn  v.  Bagby,  88  N.  C,  91. 

Applies  to  railroads* — The  statutory  remedy  is  available  against 
an  incorporated  railroad  company  which  has  recovered  possession 
of  lands  within  its  "right-of-way.'*  Railroad  v.  McCaskill,  98  *N.  C, 
526. 

If  claim  is  set  up  In  pleadings* — If  claim  for  betterment  is  set  up 
in  the  pleadings  it  should  be  found  as  an  issue  on  the  trial.  It  can- 
not be  raised  thereafter,  as  the  judgment  is  conclusive  as  to  all 
matters  put  in  issue  by  the  pleadings.  Casey  v.  Cooper,  99  N.  C, 
395. 

When  claim  not  set  up  in  pleadings. — Evidence  of  betterments 
placed  upon  the  land  by  the  tenant  was  not  competent  when  no  issue 
in  respect  thereto  was  made  by  the  pleadings,  tendered   by  the 
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parties,  or  submitted  by  the  court    Morris  v.  O'Briant,  94  N.  C,  72. 

Allowed  defendant  whether  plaintiffs  claim  is  equitable  or  legal. 
A  defendant  is  entitled  to  an  allowance  of  the  value  of  improvements 
put  by  him  on  land,  whether  the  plaintiff's  claim  be  equitable  or 
legal.  Barker  v.  Owen,  93  N.  C,  198;  Bryan  v.  Alexander,  111  N.  C 
142. 

Right  to  jury  trial* — Either  party  is  entitled  to  have  the  value  of 
rents  and  profits  and  betterments  assessed  by  a  jury  instead  of  a 
referee,  unless  waived.    Fortescue  v.  Crawford,  105  N.  C,  29. 

Petition  can  only  be  filed  after  judgment. — The  benefit  of  this  sec- 
tion can  only  be  had  by  a  petition  filed  after  judgment  Merritt  v. 
Scott,  81  N.  C,  385;  Condry  v.  Cheshire,  88  N.  C,  375. 

Note. — This  was  before  the  above  proviso  was  added. 

Burden  on  petitioner* — In  a  proceeding  to  ascertain  the  value  of 
betterments,  the  burden  is  upon  the  petitioner  to  show,  not  only 
that  he  believed,  but  that  he  had  good  reason  to  believe,  his  title  to 
the  premises  was  good,  (at  least  until  he  made  out  a  prima  fade  case, 
when  the  burden  shifted),  and  of  the  reasonableness  of  this  belief 
the  jury  must  be  the  judge;  and,  it  seems,  the  petitioner  is  compe- 
tent to  testify  to  his  belief  in  the  validity  of  his  title.  Railroad  v. 
McCaskill,  98  N.  C,  526. 

Suspension  of  execution  pending  Inquiry  of  betterments. — Where, 
after  a  recovery  by  the  plaintiff,  in  ejectment,  the  defendant,  in  apt 
time,  applied  to  the  court  to  have  the  value  of  the  betterments  al- 
lowed him,  and  the  court  directed  that  execution  be  stayed  till  such 
value  could  be  ascertained,  upon  the  defendant  giving  bond,  condi- 
tioned to  pay  all  damages,  etc.,  which  might  be  assessed  against  him, 
and  the  defendant  failing*  to  give  such  bond,  a  writ  of  possession 
issued,  and  was  executed:  It  was  held,  (1)  that  the  failure  to  give  the 
bond  did  not  discontinue  the  action  in  respect  to  the  claim  for  bet- 
terments; (2)  the  court  had  no  power  to  refuse  to  institute  an  in- 
quiry as  to  the  defendant's  right  to  betterments,  when  application 
has  been  properly  made;  (3)  the  court  has  discretion  to  direct  the 
issuing  or  suspension  of  the  execution  of  the  judgment  pending  such 
inquiry.    Johnston  v.  Pate,  95  N.  C,  68. 

Sec.   4=74:.     Jury   to  estimate   Hie  annual   value   of    land* 
1871-'2,  c.  147 9  s.  2. 

The  jury,  in  assessing  such  damages,  shall  estimate  against 
the  defendant  the  clear  annual  value  of  the  premises  during 
the  time  he  was  in  possession  thereof,  exclusive  of  the  use  by 
the  tenant  of  the  improvements  thereon  made  by  himself  or 
those  under  whom  he  claims,  and  also  the  damages  for  waste, 
or  other  injury  to  the  premises,  committed  by  the  defendant. 

Defendant  allowed  improvements,  chargeable  with  rents. — Where 
the  defendant  has  been  credited  with  the  value  of  the  betterments 
placed  by  him  on  the  land,  he  should  be  charged  with  the  actual  rent 
received  by  him,  though  greatly  enhanced  by  the  improvements. 
Wetherell  v.  Gorman,  74  N.  C,  603;  Vann  v.  Newsom,  110  N.  C,  122, 
and  cases  cited. 

Rental  value,  how  shown* — Evidence  of  the  annual  rental  value  of 
land  for  a  preceding  period  is  competent  to  show  an  average  annual 
value.    Perry  v.  Jackson,  88  N.  C,  103. 
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Under  The  Code,  Sec.  474,  the  proper  inquiry  for  the  jury  on  the 
question  of  damages  is  the  annual  value  of  the  property,  exclusive 
of  the  improvement  put  on  it  by  the  defendant  and  those  under  whom 
he  claims.    Barker  v.  Owen,  93  N.  C,  198. 

Sec.  47  S.    Defendant  not  liable  for  more  than  three  years, 
unless  Fie  clainis  improvements.    187 1-9  2,  c.  147 \  s.  3. 

The  defendant  shall  not  be  liable  for  such  annual  value 
for  any  longer  time  than  three  years  before  the  suit,  or  for 
damages  for  any  such  waste  or  other  injury  done  before  said 
three  years,  unless  when  he  claims  for  improvements  as 
aforesaid. 

Annual  value  prior  to  three  years  before  suit  brought. — Those  of 
the  plaintiffs  who  were  not  under  disability  were  barred  by  the  stat- 
ute from  recovering  damages  for  waste  permitted  more  than  three 
years  before  the  action  was  brought,  but  damages  might  be  esti- 
mated for  the  whole  time  from  the  allotment  of  dower  for  the  pur- 
pose of  using  the  damage  as  set-off  against  permanent  improvements 
placed  on  the  land  by  the  life-tenant  during  the  same  period.  Sher- 
rill  v.  Connor,  109  N.  C,  630;  Jones  v.  Coffey,  109  N.  C,  515. 

When  more  than  three  years. — In  an  action  to  recover  land,  the 
plaintiff  will  not  be  entitled  to  recover  for  rents  and  damages  for  a 
longer  period  than  three  years  preceding  the  commencement  of  the 
suit,  except  in  those  cases  where  the  defendant  sets  up  a  claim  for 
improvements.    Jones  v.  Coffey,  109  N.  C,  515. 

Sec.  476.     Value  of  defendant9 s  improvements   to  be  esti- 
mated.   1871-'2,  a  147 f  s.  4. 

If  the  jury  shall  be  satisfied  that  the  defendant,  or  those 

under  whom  he  claims,  made  on  the  premises,  at  a  time 
when  there  was  reason  to  believe  the  title  good  under  which 
he  or  they  were  holding  the  said  premises,  permanent  and 
valuable  improvements,  they  shall  estimate  in  his  favor, 
the  value  of  such  improvements  as  were  so  made  before 
notice,  in  writing,  of  the  title  under  which  the  plaintiff 
claims,  not  exceeding  the  amount  actually  expended  in 
making  them,  and  not  exceeding  the  amount  to  which  the 
value  of  the  premises  is  actually  increased  thereby  at  the 
time  of  the  assessment. 

Value  of  Improvements,  how  estimated. — In  stating  an  account  of 
rents  and  profits  of  real  estate,  where  the  defendant  is  entitled  to  an 
allowance  for  betterments,  he  should  be  credited  with  the  enhanced 
value  of  the  property  by  reason  of  the  repairs  and  improvements,  and 
not  the  costs  thereof. — Wetherell  v.  Gorman,  74  N.  C,  603;  Hill  v. 
Brower,  76  N.  C,  124. 

The  value  of  improvements  is  to  be  estimated,  not  by  their  cost, 
but  by  the  extent  to  which  they  have  enhanced  the  value  of  the 
land.     Smith  v.  Stewart,  83  N.  C,  406;  White  v.  Jones,  88  N.  C,  166; 
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Reed  v.  Exum.  84  N.  C,  430;  Daniel  v.  Crumpler,  75  N.  C,  181;  Rail- 
road v.  McCaskill,  98  N.  C.,  526. 

The  measure  of  the  value  of  betterments  is  not  the  actual  cost  of 
their  erection,  but  the  enhanced  value  they  may  impart  to  the  land, 
without  reference  to  the  fact  that  they  were  not  desired  by  the  true 
owner,  or  could  profitably  be  used  by  him  in  the  prosecution  of  his 
particular  business.     Railroad  v.  McCaskill,  98  N.  C,  526. 

Sec.  477.     Improvements  to  balance  refits.    1S71-2,  c.  147, 
s.  5. 

If  the  sum   estimated  for  the  improvements  exceed   the 

damages  estimated   by  the  jury   against  the  defendant  as 

aforesaid,  they  shall  then  estimate  against  him  for  any  time 

before  the  said  three  years,   the  rents  and  profits  accrued 

against,  or  damages  for  waste  or  other  injury  done  by  him, 

or  those  under  whom  he  claims,  so  far  as  may  be  necessary 

to  balance  his  claim  for  improvements  ;  but  in  such  case  he 

shall  not  be  liable  for  the  excess,  if  any,  of  such   rents, 

profits,  or  damages  beyond  the  value  of  improvements. 

Cancellation  of  deed  made  under  duress. — Where  a  deed,  executed 
under  duress,  is  cancelled,  the  plaintiff  is  entitled  to  a  restoration  of 
the  land  with  compensation  for  its  use,  and  such  damages  as  it  may 
have  sustained.  The  defendant  is  entitled  to  a  counterclaim  for  the 
Increased  value  from  the  improvements  (not  the  cost  of  the  improve- 
ments) put  upon  the  land  by  him,  and  for  the  purchase-money  with 
interest.     Reed  v.  Exum,  84  N.  C,  430:  Hill  V.  Brower,  76  N.  C.  124. 

Voluntary  rescission  of  contract  for  sale  of  land. — Upon  the  volun- 
tary rescission  of  a  contract  of  sale  of  land,  the  vendee  in  possession 
is  entitled  to  a  return  of  the  purchase-money  with  interest  and  the 
vendor  to  a  fair  rent  for  the  premises,  deducting  the  added  value 
given  to  the  land  by  the  betterments  placed  thereon  by  the  vendee. 
Smith  v.  Stewart,  83  N.  C,  406;  Wharton  v.  Moore,  84  N.  C,  479. 

Rescission  of  sale  of  land  under  verbal  contract. — In  such  case  the 
vendor  recovers  the  land  by  paying  for  improvements  and  returning 
purchase-money.  Interest  on  purchase-money  is  equitably  bal- 
anced by  rents  and  profits.     Pass  v.  Brooks,  125  N.  C,  129. 

Purchaser  of  land  from  feme  covert. — Where,  however,  the  hus- 
band of  a  fane  conrt  does  not  join  in  a  conveyance  of  her  land,  and 
her  privy  examination  is  not  taken  it  is  a  nullity,  and  the  purchaser 
is  not  entitled  to  claim  for  betterments  as  such,  nor  would  one  who 
bought  at  a  sale  foreclosing  a  mortgage  executed  on  the  land  by  such 
purchaser  be  in  a  better  position.  But  the  latter  would  be  entitled  to 
a  fair  allowance  as  an  equitable  counterclaim  for  the  added  value 
given  to  the  property  by  such  betterments  against  the  demand  of  the 
real  owner  for  rents  and  profits.     Scott  v.  Battle,  85  N.  C,  184. 

Where  defendant  is  credited  with  repairs. — When  a  defendant  Is 
credited  with  repairs,  he  should  be  charged  with  the  actual  rent  re- 
ceived after  they  were  made,  though  it  was  greatly  enhanced  by  such 
improvements.     Wetherell  v.  Gorman,  74  N.  C,  603. 

Tenant  In  common. — Where  a  tenant  in  common.  In  possession  of 
property  of  small  value,  in  the  exercise  of  his  honest  judgment  con- 
ceives the  purpose  of  making  a  change  in  the  building  suited  to  local 
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conditions,  and  makes  such  charge,  and  the  other  tenants  give  no 
attention  to  the  property  for  a  number  of  years,  and  tacitly  allow 
him  to  manage  It  as  he  deems  best,  he  will,  on  demand  by  them  for 
full  rents,  and  petition  to  sell  the  property  for  partition,  be  allowed 
for  cost  of  improvements,  taxes,  and  insurance  paid  by  him,  though 
they  exceed  the  rents,  he  bearing  his  share  of  the  excess.  Holt  v. 
Couch,  125  N.  C,  466. 

Rents  and  profits  prior  to  three  years. — Although  the  statute  bars 
a  recovery  of  rents  and  profits  which  have  accrued  more  than  three 
years  before  the  bringing  of  the  action,  yet,  if  the  defendant  sets  up 
a  claim  for  betterments,  the  bar  is  removed  and  such  rents  and 
profits  are  available  against  the  valuation  for  improvements,  so  far 
as  is  necessary  to  extinguish  such  claim.  Barker  v.  Owen,  93  N.  C, 
198:  Sherrill  v.  Connor,  107  N.  C,  630. 

Sec*  478.    Jury  to  find  a  verdict  for  tlie  balance  for  plaintiff 
or  defendant.    1871-'2,  c*  147  9  s.  6", 

After  offsetting  the  damages  assessed  for  the  plaintiff, 

and  the  allowances  to  the  defendant  for  the  improvements, 
if  any,  the  jury  shall  find  a  verdict  for  the  balance  for  the 
plaintiff  or  defendant,  as  the  case  may  be,  and  the  judgment 
shall  be  entered  therefor  according  to  the  verdict. 

Sec.  479.  Balance  flue  defendant  to  constitute  a  lien  until 
paid.    187t-92,  c.  147,  s.  7. 

Anv  such  balance  due  to  the  defendant  shall  constitute 
a  lien  upon  the  land   recovered   by  the  plaintiff  until  the 

same  shall  be  paid. 

Right-of-way. — Quaere,  whether  the  right-of-way  of  a  railroad  could 
be  sold  under  such  lien.     Railroad  v.  McCaskill,  98  N.  C,  526. 

Sec.  480.  Plaintiff  claiming  a  Ivss  estate,  and  paying  de- 
fendant allowance,  may  recover  out  of  remainderman. 
1871-'%,  c.  147,  s.  8. 

If  the  plaintiff  claim  only  an  estate   for  life  in  the  land 

recovered,  and  pay  any  sum  allowed  to  the  defendant  for 
improvements,  he  or  his  personal  representative  may  recover 
at  the  determination  of  his  estate  from  the  remainderman 
or  reversioner  the  value  of  the  said  improvements  as  they 
then  exist,  not  exceeding  the  amount  as  paid  by  him,  and 
shall  have  a  lien  therefor  on  the  premises,  in  like  manner 
as  if  they  had  been  mortgaged  for  the  payment  thereof, 
and  may  keep  possession  of  said   premises  until  it  be  paid. 

Sec.  481  Does  not  apply  to  action  brought  by  mortgagee. 
1871-'29  c.  147 9  h.  9. 

Nothing  herein  shall  extend  or  apply  to  any  suit  brought 
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by  a  mortgagee  or  his  heirs  or  assigns  against  a  mortgagor 
or  his  heirs  or  assigns  for  the  recovery  of  the  mortgaged 
premises. 

Improvement  by  mortgagor* — Improvements  put  upon  land  by  a 
mortgagor  become  additional  security  for  the  debt,  and  do  not  en- 
title him,  or  any  one  claiming  under  him,  to  any  part  of  the  pro- 
ceeds of  a  foreclosure  sale  unless  there  is  a  surplus  after  satisfying 
the  debt.    Wharton  v.  Moore,  84  N.  C.f  479. 

Purchaser  from  trustee. — Though  a  bona  fide  purchaser  for  value 
from  a  trustee,  but  with  notice  of  the  trust,  is  not  entitled  to  recover 
betterments,  upon  an  inquiry  of  the  amount  of  damages  for  the  use 
and  detention  of  the  lands  to  which  plaintiffs  were  entitled,  it  la 
competent  for  him  to  show  the  value  of  the  Improvements  of  a  per- 
manent character  of  which  plaintiffs  would  have  actual  benefit 
Browne  v.  Davis,  109  N.  0.,  23;  Dowd  v.  Faucett,  15  N.  C,  92. 

Sec.  482.  I>efendant  claiming  allowance,  plaintiff  may  have 
his  estate  valued  tvitlumt  improvement.  1871->2f  c.  147  9 
s.  10. 

When  the  defendant  shall  claim  allowance  for  improve- 
ments, the  plaintiff  may,  by  entry  on  the  record,  require 
that  the  value  of  his  estate  in  the  premises  without  the 
improvements  shall  also  be  ascertained. 

Sec.  483.     Value  of  premises,  how  made.    187 1-> 2 ;  c.  147 V 
s.ll. 

The  value  of  the  premises  in  such  cases  shall  be  esti- 
mated as  it  would  have  been  at  the  time  of  the  inquiry,  if 
no  such  improvements  had  been  made  on  the  premises  by 
the  tenant,  or  any  person  under  whom  he  claims,  and  shall 
be  ascertained  in  the  manner  hereinbefore  provided  for 
estimating  the  value  of  improvements. 

Sec.  484.  Plaintiff  may  elect  to  let  defendant  take  premises 
at  valuation.    187 1-' 2,  c  147 ',  s.  12. 

The  plaintiff  in  such  case,  if  judgment  is  rendered  for 
him,  may,  at  any  time  during  the  same  term,  or  before 
judgment  is  rendered  on  the  assessment  of  the  value  of  the 
improvements,  in  person  or  by  his  attorney  in  the  cause, 
enter  on  the  record  his  election  to  relinquish  his  estate  in 
the  premises  to  the  defendant,  at  the  value  as  ascertained, 
and  the  defendant  shall  thenceforth  hold  all  the  estate  that 
the  plaintiff  had  therein  at  the  commencement  of  the  suit : 
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Provided,  he  pay  therefor  the  said  value  with  interest  in 
the  manner  in  which  the  court  may  order  it  to  be  paid. 

Plaintiff  may  relinquish. — The  plaintiff  has  the  right  to  relinquish 
his  estate  in  the  land,  upon  payment  to  him  by  the  defendant  of  its 
value  unimproved.     Barker  v.  Owen,  93  N.  C,  198. 

If  plaintiff  takes  the  land. — If  the  plaintiff  does  not  exercise  his 
election,  but  takes  the  land,  the  sum  adjudged  to  the  defendant  for 
the  improvements  is  a  lien  on  the  land,  and,  If  not  paid,  an  order  may 
be  made  to  sell  the  land  for  its  payment.    Ibid. 

Sec.  485.    Payments  to  be  made  in  court ;  land  bound ;  if 
payments  not  made,  land  sold.    1871-'29  c.  157,  s.  13. 

The  payments  shall  be  made  to  the  plaintiff,  or  into 
court  for  his  use,  and  the  land  shall  be  bound  therefor,  and 
if  the  defendant  fail  to  make  the  said  payments  within  or 
at  the  times  limited  therefor  respectively,  the  court  may 
order  the  land  to  be  sold  and  the  proceeds  applied  to  the 
payment  of  said  value  and  interest,  and  the  surplus,  if  any, 
to  be  paid  to  the  defendant ;  but  if  the  said  net  proceeds  be 
insufficient  to  satisfy  the  said  value  and  interest,  the  defend- 
ant shall  not  be  bound  for  the  deficiency. 

Defendants  hold  as  purchasers  from  plaintiff.. — Where,  under  this 
section,  the  plaintiffs,  elect  to  accept  the  valuation  of  the  land  fixed 
by  the  jury,  and  the  defendants  satisfy  the  judgment,  the  effect  of 
such  satisfaction  is  to  evict  the  tenants  as  heirs  of  an  ancestor  un- 
under  whom  they  claimed,  and  immediately  to  invest  them  with  the 
title  as  purchasers  from  the  plaintiffs,  and  they  thereafter  do  not 
hold  as  heirs  of  their  ancestor.    Carter  v.  Long,  114  N.  C,  187. 

Sec.  486.  Wlien  the  plaintiff  is  a  feme  covert,  minor  or  in- 
sane, what  to  be  done  yi>ith  proceeds.  1871-'%,  c.  147 »  s.  14. 

If  the  party  by  or  for  whom  the  land  is  claimed  in  the 
suit  be  a  feme  covert,  minor  or  insane,  such  value  shall  be 
deemed  to  be  real  estate,  and  be  disposed  of  as  the  court 
may  consider  proper  for  the  benefit  of  the  persons  interested 
therein. 

Sec.  487 •  When  defendant  evicted  by  force  of  a  better  title, 
he  or  his  representatives  may  recover  from  plaintiff.  1871- 
>2,  c.  147 9  s.  15. 

If  the  defendant,  his  heirs  or  assigns  shall,  after  the 
premises  are  so  relinquished  to  him,  be  evicted  thereof  by 
force  of  any  better  title  than  that  of  the  original  plaintiff, 
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the  person  so  evicted  may  recover  from  such  plaintiff  or  his 
representatives  the  amount  so  paid  for  the  premises  as  so 
much  money  had  and  received  by  such  plaintiff  in  his  life* 
time  for  the  use  of  such  person  f  with  lawful  interest  thereon 
from  the  time  of  such  payment. 


SUPREME  CT  LiBto'  • 

CHAPTER  THREE. 
PROCEEDINGS  SUPPLEMENTARY  TO  THE  EXECUTION. 


1 


Section. 

488.  (1)  Execution  returned  unsat- 

isfied, order  to  answer  con- 
cerning his  property. 

(2)  Execution  issued,  not  re- 
turned, order  to  issue  upon 
affidavit. 

(3)  Either  party  to  examine 
witness. 

(4)  Debtor  leaving  the  state 
or  concealing  himself,  up- 
on affidavit  ol  plaintiff  that 
he  has  property  which  he 
refuses  to  apply,  may  be 
arrested  and  ordered  to 
give  undertaking. 

(5)  No  person  to  be  excused 
from  answering  because  it 
may  criminate  him,  nor 
because  he  has  executed  a 
conveyance,  but  his  answer 
not  to  be  used  against  him 
in  any  criminal  prosecu- 
tion. 

(6)  Court  or  judge  may  forbid 
transfer  of  property. 

489.  Execution  issued,  any  debtor 

of  judgment  debtor  may  pay 
to  sheriff. 

490.  Execution     issued     and     re- 

turned, upon  affidavit,  order 
to  issue  to  any  person  hav- 
ing property  oi  judgment 
debtor,  or  to  any  person  in- 
debted to  him  over  ten  dol- 
lars, to  appear  and  answer  ; 
Sroceedings  against  joint 
ebtors. 


Section. 

491.  Witness  required  to  testify  as 

on  trial  of  an  issue. 

492.  Party  or  witness  to  appear  be- 

fore referee,  and  compelled 
to  answer  under  oath;  exam- 
ination certified  to  court  or 
judge  ;  corporations  to  an- 
swer by  officer. 

493.  Property  of  debtor  not  exempt 

from  execution  to  be  applied 
to  payment  of  judgment ; 
exception. 

494.  Judge    to   appoint   receiver; 

transfer  of  property  forbid- 
den .  other  creditors  having 
instituted  supplementary 
proceedings  to  be  notified"; 
no  more  than  one  receiver 
appointed. 

495.  (Jerk  of  superior  court  to  file 

order,  record  it,  provide  re- 
ceiver with  a  copy  ;  receiver 
to  be  vested  with  property  ; 
receiver  subject  to  control  of 
judge. 

496.  Order  to  be  filed  in  the  office 

of  what  clerk,  before  vested 
with  real  property. 

497.  Property  claimed  by  a  third 

party/  or  debt  denied,  re- 
ceiver to  bring  action,  and 
in  meantime  transferor  pay- 
ment forbidden. 

498.  Judge  may  order  a  reference  to 

report  the  evidence  or  facte. 
499   Costs  to  be  allowed. 
500.  Disobedience  to  order ;  pun* 

ishment. 
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Sec.  488.  Execution  returned  unsatisfied,  order  to  answer 
concerning  his  property.  C.  C.  P.,  8.  264.  1868-99,  c. 
9S9  s.  2. 

(1)  When  an  execution  against  property  of  the  judgment 
debtor,  or  any  one  of  several  debtors  in  the  same  judgment, 
issued  to  the  sheriff  of  the  county  where  he  resides  or  has 
a  place  of  business,  or  if  he  do  not  reside  in  the  state,  to 
the  sheriff  of  the  county  where  a  judgment-roll  or  tran- 
script of  a  justice's  judgment  is  filed  is  returned  unsatisfied, 
in  whole  or  in  part,  the  judgment  creditor,  at  any  time 
after  such  return  made,  and  within  three  years  from  the 
time  of  issuing  the  execution,  is  entitled  to  an  order  from 
the  court  to  which  the  execution  is  returned,  or  from  the 
judge  thereof,  requiring  such  debtor  to  appear  and  answer 
concerning  his  property,  before  such  court  or  judge,  at  a 
time  and  place  specified  in  the  order,  within  the  county  to 
which  the  execution  was  issued. 

Requisites  before  the  order  should  issue. — To  authorize  the  grant 
of  an  order  of  examination  under  supplemental  proceedings,  there 
should  be  made  to  appear  by  affidavit  or  otherwise:  (1)  The  want  of 
known  property  liable  to  execution,  which  is  proved  by  the  sherlif's 
return  of  unsatisfied;  (2)  the  non-existence  of  an  equitable  estate  iu 
land  within  the  lien  of  the  judgment;  (3)  the  existence  of  property, 
choses  in  action  and  things  of  value,  unaffected  by  any  Hen  and  in- 
capable of  levy.  Hinsdale  v.  Sinclair,  83  N.  C,  338;  Magruder  v. 
Shelton,  98  N.  C,  545. 

Note. — These  decisions  are  modified  by  the  amendment  to  subsec- 
tion 2.    See  following  case: 

While  the  statute,  in  its  present  form,  dispenses  with  the  necessity 
that  an  affidavit  to  obtain  proceedings  supplemental  to  execution 
shall  allege  that  the  judgment  debtor  has  no  "equitable  estate  In 
land  subject  to  the  lien  of  the  judgment,  and  that  he  has  choses  in 
action  or  other  things  of  value  unaffected  by  the  lien  of  the  judgment 
and  incapable  of  levy,"  it  is  still  essential  that  it  shall  allege  the 
want  of  known  property  liable  to  execution.  Hackney  v.  Arrington, 
99  N.  C,  110;  Bank  v.  Burns,  109  N.  C,  105. 

No  demand  necessary. — No  previous  demand  on  debtor  is  required. 
Weiller  v.  Lawrence,  81  N.  C,  65. 

Notice  to  judgment  creditor. — A  judgment  creditor  is  entitled  to 
notice,  for  such  time  as  the  court  shall  deem  just,  of  an  order  re- 
quiring him  to  appear  and  answer  concerning  his  property  which  is 
sought  to  be  subjected  to  the  satisfaction  of  any  judgment  against 
him  in  a  proceeding  supplementary  to  the  execution;  if  notice  not 
properly  served  a  new  notice  will  issue.  Turner  v.  Holden,  109  N. 
C,  182;  Hinsdale  v.  Underwood,  116  N.  C,  593. 

Notice  not  necessary. — Eight  days1  notice  to  debtor  not  necessary. 
Weiller  v.  Lawrence,  81  N.  C,  65. 
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General  appearance. — In  supplementary  proceedings,  defendant, 
by  appearing  generally,  waives  all  defects  in  the  service  of  notice. 
Hinsdale  v.  Underwood,  116  N.  C,  593. 

Purpose  of  this  section. — The  purpose  of  The  Code  was  to  give 
proceedings  supplementary  to  execution  only  in  case  the  debtor  has 
no  property  liable  to  execution  or  to  what  is  in  the  nature  of  execu- 
tion, to-wit,  proceedings  to  enforce  a  sale.  Hutchison  v.  Symons,  67 
N.  C,  136;  McKeithan  v.  Walker,  66  N.  C,  95;  Weiller  v.  Lawrence. 
81  N.  C,  65;  Hinsdale  v.  Sinclair,  83  N.  C,  338;  Coates  v.  Wilkes,  92 
N.  C,  376;  Munds  v.  Cassldey,  98  N.  C,  558. 

Interplead — Claimants  to  a  fund  may  interplead  in  supplementary 
proceedings.    Wilson  v.  Chichester,  107  N.  C,  386. 

In  nature  of  equitable  execution. — Proceedings  supplemental  to  the 
execution  are  chiefly  equitable  in  their  nature,  and  are  in  the  nature 
of  an  equitable  execution.  Vegelahn  v.  Smith,  95  N.  C,  254;  Coates 
v.  Wilkes,  94  N.  C,  174. 

Affidavit. — An  affidavit  is  insufficient  to  warrant  the  examination 
of  the  judgment  debtor,  if  it  does  not  negative  property  in  the  de- 
fendant liable  to  execution  and  the  existence  of  equitable  interests 
which  may  be  subjected  by  sale  in  the  nature  of  execution,  but  the 
omission  of  such  negative  averments  may  be  remedied  by  amend- 
ment  at  the  hearing.  Weiller  v.  Lawrence,  81  N.  C,  65.  The  latter 
averment  now  not  required.     Hackney  v.  Arlington,  99  N.  C,  110. 

If  affidavit  is  defective  it  can  be  amended  at  the  trial.  Weiller  v. 
Lawrence,  81  N.  C,  65;  Hasty  v.  Simpson,  77  N.  C,  69. 

The  affidavit  required  by  this  section  is  sufficiently  verified  if  made 
before  a  commissioner  of  this  state,  resident  in  another  state,  and 
authenticated  by  his  official  signature  and  seal.  Young  v.  Rollins, 
85  N.  C,  485. 

Execution  returned  before  the  return  day,  when. — A  sheriff  may 
return  an  execution  before  the  return  term  thereof,  if  it  be  satisfied, 
or  if  there  can  be  no  property  found  out  of  which  to  satisfy  the  same. 
Whitehead  v.  Hellen,  74  N.  C,  679. 

Alias  execution. — The  fact  that  the  sheriff  has  an  alias  execution 
in  his  hands  unreturned,  which  was  issued  on  the  same  judgment 
on  which  supplementary  proceedings  have  been  taken,  is  no  bar  to 
such  proceedings,  and  no  grounds  on  which  they  can  be  dismissed. 
Vegelahn  v.  Smith,  95  N.  C,  254. 

Judgment  not  impeachable  collaterally. — A  judgment,  whether  just 
or  unjust,  conscionable  or  unconscionable,  if  regularly  taken  in  a 
court  of  competent  jurisdiction,  may  be  enforced  by  execution  or  pro- 
ceedings supplementary  thereto,  and  the  judgment  cannot  be  attack- 
ed by  any  member  of  the  defendant  corporation,  or  its  creditors,  ex- 
cept for  fraud  or  collusion.  Heggle  v.  B.  and  L.  Association,  107  N. 
C,  581. 

Judgment  barred. — Where,  after  such  proceedings  have  been  insti- 
tuted, the  judgment  became  barred  by  the  lapse  of  time,  this  did 
not  operate  to  bar  the  proceedings.     Coates  v.  Wilkes,  94  N.  C,  174. 

Judgment  paid. — See  Righton  v.  Pruden,  Infra. 

Injunctions  and  receivers. — Supplemental  proceedings  aje  substitu- 
ted in  the  present  system  of  procedure  for  the  method  of  granting 
relief  in  equity  in  the  former  system  in  favor  of  a  judgment  creditor 
after  the  remedy  at  law  by  execution  had  been  exhausted.  They  are 
incidental  to  the  original  action,  and,  to  accomplish  their  purpose 
of  reaching  the  judgment  debtor's  property  of  every  kind  that  can- 
not, for  any  cause,  be  reached  by  execution,  injunctions  may  be 
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granted  and  receivers  appointed  in  them  as  occasion  may  require. 
Coates  v.  Wilkes,  92  N.  C,  376. 

Estoppel. — Where,  in  supplementary  proceedings,  the  judgment 
creditors  of  R.  sought  to  subject  the  amount  recovered  by  R's  re- 
ceiver in  suits  against  certain  insurance  companies  on  account  o£ 
loss,  by  fire,  of  some  tobacco,  which  loss  was  payable  to  one  M.: 
Held,  that  where  suits  were  brought  to  determine  the  liabilities  of 
the  insurance  companies  solely,  and  the  other  questions  were  left  to 
be  determined  bv  these  proceedings,  the  finding  of  the  court  iu  those 
suits  that  R.  was  the  sole  owner  of  the  tobacco  was  not  an  estoppel 
upon  M.,  uho  was  resisting  the  claims  of  the  judgment  creditors. 
Fertilizer  Co.  v.  Reams,  105  N.  C,  283.  See,  also,  Rice  v.  Jones,  103 
N.  C,  226. 

From  what  county  to  Issue. — Where  a  judgment  was  rendered  in 
one  county  and  docketed  in  another,  proceedings  supplementary  to 
execution  should  be  Instituted  in  the  county  in  which  the  judgment 
was  rendered,  as  the  action  is  pending  in  that  county  until  the 
judgment  is  satisfied.  Hutchinson  v.  Symons,  67  N.  C,  156;  Rand  v. 
Rand,  78  N.  C,  12. 

Where  defendant  is  to  be  examined. — Supplemental  proceedings 
should  be  instituted  in  the  county  where  the  judgment  was  rendered, 
but  the  place  designated  for  the  defendant  to  appear  and  answer 
must  be  in  the  county  where  the  defendant  resides.  Hasty  v.  Simp- 
son, 77  N.  C,  69. 

Joint  debtors. — Joint  debtors  can  be  examined  under  this  section. 
Weiller  v.  Lawrence,  81  N.  C,  65. 

The  provisions  of  Sees.  488  and  490  apply  to  cases  in  which  there 
may  be  either  one  or  several  judgment  debtors,  but  Sec.  489  only 
applies  in  cases  where  there  is  but  one  judgment  debtor.  In  other 
words,  if  the  judgment  be  against  A,  and  D  is  his  debtor,  he  may 
discharge  his  debt  by  paying  over  to  the  sheriff;  but,  if  the  judg- 
ment be  against  A,  B  and  C,  jointly  and  severally  liable,  and  D  owes 
them  all,  he  cannot  discharge  himself  by  paying  over  to  the  sheriff. 
Howey  v.  Miller,  67  N.  C,  459. 

Note. — Section  489  is  now  changed  in  this  respect. 

Distinction  between  application  for  order  before  and  after  return  of 
execution. — Under  Sees.  488  and  490,  there  is  a  distinction  made  in  the 
requirements  for  proceedings  supplementary  to  execution,  where 
the  execution  is  returned  unsatisfied,  and  where  the  execution  is 
issued,  but  before  its  return.  In  the  former  case,  an  affidavit  that 
the  execution  has  been  returned  unsatisfied,  and  that  the  defendant 
has  property  or  choses  in  action  which  ought  to  be  subjected,  is 
sufficient  to  warrant  the  proceedings.  In  the  latter,  the  affidavit 
should  show  that  the  debtor  has  no  property  which  can  be  reached 
by  execuion,  and  that  he  has  property  or  choses  in  action  which  he 
unjustly  refuses  to  apply  to  the  satisfaction  of  the  judgment. 
Hutchinson  v.  Symons,  67  N.  C,  156;  Hinsdale  v.  Sinclair,  83  N.  C, 
338;  Hackney  v.  Arrington,  99  N.  C,  110. 

Proceedings  instituted  before  sale  of  property  levied  upon. — Sup- 
plemental proceedings  may  be  commenced  before  the  sale  of  the 
property  levied  upon,  on  affidavit  or  other  proof  of  Its  insufficient 
value;  but  no  final  order  can  be  made  appropriating  to  the  creditor 
any  property  discovered  until  the  property  previously  levied  on  has 
been  exhausted.     McKeithan  v.  Walker,  66  N.  C,  95. 

Death  of  judgment  debtor  before  appointment  of  receiver.— In  sup- 
plementary proceedings,  if  the  judgment  debtor  die  before  the  ap- 
pointment of  a  receiver  is  filed  in  the  clerk's  office,  no  lien  is  ac- 
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quired  by  the  receiver  or  creditor  as  against  the  administrator  of  a 
judgment  debtor.    Rankin  v.  Minor,  72  N.  C,  424. 

Death  of  a  non-resident  debtor* — Upon  the  death  of  a  non-resident 
intestate,  leaving  assets  in  this  state,  "supplemental  proceedings" 
do  not  apply.  They  are  intended  to  supply  the  place  of  the  former 
proceedings  in  equity,  where  relief  was  given  after  a  creditor  had 
recovered  a  judgment  at  law  and  was  unable  to  obtain  a  satisfaction 
under  further  legal  process.  Where  one  who  is  charged  in  supple- 
mental proceedings  as  holding  property  belonging  to  a  judgment 
debtor  claims  such  property  as  his  own,  the  question  cannot  be  de- 
cided in  the  course  of  such  proceedings,  but  must  be  settled  by  an 
action.     Carson  v.  Oates,  64  N.  C,  115. 

Priority  of  creditor  first  moving. — The  judgment  creditor  who  first 
Institutes  supplemental  proceedings  is  entitled  to  priority  of  lien 
thereunder,  unless  he  lose  such  right  by  a  failure  to  pursue  his 
remedy  with  diligence.     Parks  v.  Sprinkle,  64  N.  C,  637. 

irregular  process  no  justification. — Irregular  process,  after  it  has 
been  set  aside,  is  no  justification  to  the  plaintiff  in  the  action  or  his 
attorneys  and  aiders.     Woody  v.  Jordan,  69  N.  C,  189. 

Against  whom  supplementary  proceedings  lie. — Quaere,  whether, 
under  this  and  the  following  sections  of  this  chapter,  there  may  not 
be  a  sufficient  means  of  enforcing  judgments  against  corporations 
in  cases  formerly  requiring  the  peculiar  remedy  of  mandamus,  Wins- 
low  v.  Commissioners,  64  N.  C,  218. 

Supplementary  proceedings  lie  in  favor  of  a  creditor  for  the  re- 
covery of  a  debt  contracted  by  a  lunatic  prior  to  his  lunacy.  Blake 
v.  Respass,  77  N.  C,  193. 

Proceedings  supplemental  to  execution  lie  against  a  private  cor- 
poration chartered  by  the  legislature  and  organized  for  purposes 
of  the  private  gain  of  its  share  holders.  La  Fontaine  v.  Under- 
writers, 79  N.  C,  514. 

Distributive  share  can  be  subjected. — A  judgment  creditor  whose 
execution  has  been  returned  unsatisfied,  cannot  maintain  an  action 
against  an  administrator  to  subject  a  distributive  share  due  to  a 
judgment  debtor.  He  must  proceed  by  supplementary  procedings. 
Rand  v.  Rand,  78  N.  C,  12. 

A  creditor's  bill  can  be  resorted  to  in  lieu  of  supplemental  proceed- 
ings.— Supplemental  proceedings  are  intended  to  perfect  the  credi- 
tor's remedy  in  the  same  action.  But  a  new  and  independent  suit 
may  be  instituted  by  the  plaintiff  for  the  benefit  of  all  the  creditors 
against  additional  defendants  whose  indebtedness  it  proposes  to  call 
in  and  subject  to  the  demands  of  all  the  creditors,  as  here  where  an 
execution  against  the  corporation  being  returned  unsatisfied,  the 
plaintiff  began  a  creditor's  bill  against  the  stockholders  to  subject 
the  unpaid  instalments  on  their  stock.  Bronson  v.  Insurance  Co., 
85  N.  C,  411. 

Rent  may  be  subjected. — The  right  of  a  landlord  to  the  part  of  a 
crop,  is  a  mere  chose  in  action,  which  a  creditor  may,  perhaps,  make 
available  under  supplemental  proceedings,  but  his  execution  gives 
him  no  right  to  separate  a  part  of  the  crop,  as  such  rental,  and  then 
levy  on  and  sell  the  same.     Walston  v.  Bryan,  64  N.  C,  764. 

Against  assignee  of  debtor. — An  order  for  examination  in  supple- 
mentary proceedings  may  issue  against  the  defendant's  assignee. 
Bruce  v.  Crabtree,  116  N.  C,  528. 

Only  the  creditors  who  are  parties  to  supplementary  proceedings 
participate  in  the  benefit  resulting. — Those  creditors  only  are  en- 
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titled  to  the  benefit  of  supplemental  proceedings,  who  bring  them- 
selves within  the  provisions  of  the  statute  by  instituting  such  pro- 
ceedings. Where  A  obtained  a  judgment,  and  alone  instituted  sup- 
plemental proceedings  against  B,  and  a  receiver  was  appointed, 
but  before  he  filed  his  bond  B  paid  off  the  judgment,  and  the  re- 
ceiver, having  afterwards  filed  the  requisite  bond,  brought  suit 
against  one  C.  by  the  payment  of  the  judgment  by  B,  the  re- 
ceiver was  functus  officio;  and  it  was  error  in  the  court  below  to  allow 
the  pleadings  to  .be  so  amended  as  to  make  other  creditors  parties 
plaintiff.  Righton  v.  Pruden,  73  N.  C,  61;  La  Fontaine  v.  Southern 
Underwriters,  79  N.  C,  614. 

Creditors  not  parties  to  supplemental  proceedings  are  not  entitled 
to  share  in  any  of  the  benefits  arising  therefrom.  La  Fontaine 
v.  Southern  Underwriters,  79  N.  C,  514. 

Do  not  apply  4o  Judgments  of  the  supreme  court  till  docketed  in 
the  superior  court. — The  provisions  of  this  and  the  followiug  sec- 
tion? do  not  apply  to  judgments  rendered  in  the  supreme  court  until 
they  are  docketed  in  the  superior  court  by  a  proper  order.  Phillips 
v.  Trezevant,  70  N.  C,  176. 

Generally  discussed. — The  practice  and  proceedings  in  supplemen- 
tary proceedings  discussed  and  explained.  Hogan  v.  Klrkland,  64 
N.  C,  250;  Rand  v.  Rand,  78  N.  C,  12;  Munds  v.  Cassldy,  98  N.  C, 
658. 

Execution  issued,  not  returned,   order  to  issue  upon  affidavit. 

(2)  After  the  issuing  of  execution  against  property,  and 
upon  proof  by  affidavit  of  a  party,  his  agent  or  attorney, 
to  the  satisfaction  of  the  court,  or  a  judge  thereof,  that 
any  judgment  debtor  residing  in  the  judicial  district  where 
such  judge  or  officer  resides,  has  property  which  he  unjustly 
refuses  to  apply  towards  the  satisfaction  of  the  judgment, 
such  court  or  judge  may,  by  an  order,  require  the  judgment 
debtor  to  appear  at  a  specified  time  and  place,  to  answer 
concerning  the  same;  and  .such  proceedings  may  thereupon 
be  had  for  the  application  of  the  property  of  the  judgment 
debtor  towards  the  satisfaction  of  the  judgment  as  are  pro- 
vided upon  the  return  of  an  execution,  and  the  judgment 
creditor  shall  be  entitled  to  the  order  of  examination  under 
this  subdivision,  and  under  sub-division  one  of  this  section, 
although  the  judgment  debtor  may  have  an  equitable  estate 
in  land  subject  to  the  lien  of  the  judgment,  or  may  have 
choses  in  action,  or  other  things  of  value  unaffected  by  the 
lien  of  the  judgment,  and  incapable  of  levy. 

Affidavit  essential. — An  affidavit  Is  essential  when  the  motion  is 
made  under  this  subsection,  after  execution  issued  and  before  its 
return.    Bank  v.  Burns,  107  N.  C,  465. 
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Affidavit  need  not  show. — It  is  not  necessary  that  the  affidavit 
upon  which  proceedings  supplementary  to  execution  are  based, 
should  specify  the  property,  owned  by  the  debtor,  which  he  refuses 
to  apply  to  the  satisfaction  of  the  judgment  Magruder  v.  Shelton, 
98  N.  C,  545.     See,  also,  Hackney  v.  Arrington,  supra. 

Sufficient  affidavit. — An  affidavit  by  a  judgment  creditor,  his  agent 
or  attorney,  that  an  execution  has  been  issued  upon  his  judgment, 
though  it  has  not  been  returned,  and  that  defendant  has  not  sufficient 
property  "subject  to  execution"  to  satisfy  the  judgment,  but  has 
property  "not  exempt  from  execution"  which  he  unjustly  refuses  to 
apply  to  Its  satisfaction,  is  sufficient  to  support  an  order  for  the  ex- 
amination of  the  debtor  and  persons  alleged  to  be  indebted  to  him, 
and  also  an  order  forbidding  the  disposition  by  the  latter  of  any 
effects  belonging  to  the  judgment  debtor.  (Hinsdale  v.  Sinclair,  83 
N.  C,  338,  distinguished.)     Bank  v.  Burns,  109  N.  G.,  105. 

Discussed. — Discussed  as  establishing  by  analogy  the  time  when  a 
lien  attaches  to  the  debt  due  a  judgment  debtor  assigned  by  him  in 
discharge  of  a  judgment.     Perry  v.  Bank,  70  N.  C,  309. 

Either  party  to  examine  witnesses 

(3)  On  an  examination  under  this  section,  either  party 
may  examine  witnesses  in  his  behalf,  and  the  judgment 
debtor  may  be  examined  in  the  same  manner  as  a  witness. 

Debtor  leaving  the  state,  or  concealing  himself,  upo7i  affidavit 
of  plaintiff,  that  he  has  property  which  he  refuses  to  apply , 
may  be  arrested  and  ordered  to  give  undertaking. 

1868->9.  c.  148,  8.  4.    1808-'9,  c.  277. 

(4)  Instead  of  the  order  requiring  the  attendance  of  the 
judgment  debtor,  the  court  or  judge  may,  upon  proof  by 
affidavit  or  otherwise  to  his  satisfaction,  that  there  is  danger 
of  the  debtor  leaving  the  state,  .or  concealing  himself,  and 
that  there  is  reason  to  believe  that  he  has  property  which 
he  unjustly  refuses  to  apply  to  such  judgment,  issue  a  war- 
rant requiring  the  sheriff  of  any  county  where  such  debtor 
may  be,  to  arrest  him  and  bring  him  before  such  court  or 
judge.  Upon  being  brought  before  the  court  or  judge,  he 
may  be  examined  on  oath,  and,  if  it  then  appears  that  there 
is  danger  of  the  debtor  leaving  the  state,  and  that  he  has 
property  which  he  has  unjustly  refused  to  apply  to  such 
judgment,  he  shall  be  ordered  to  enter  into  an  undertaking, 
with  one  or  more  sureties,  that  he  will,  from  time  to  time, 
attend  before  the  court  or  judge  as  he  shall  direct,  and  that 
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he  will  not,  during  the  pendency  of  the  proceedings,  dispose' 
of  any  property  not  exempt  from  execution.  In  default  of 
entering  into  such  undertaking,  he  may  be  committed  to 
prison  by  warrant  of  the  court  or  judge,  as  for  a  contempt. 

No  person  to  be  excused  from  answering  because  it  may  crimi- 
nate him,  nor  because  he  has  executed  a  conveyance,  but 
answer  not  to  be  used  against  him  in  any  criminal  prosecution. 

(5)  No  person  shall,  on  examination  pursuant  to  this 
chapter,  be  excused  from  answering  any  question  on  the 
ground  that  his  examination  will  tend  to  convict  him  of 
the  commission  of  a  fraud;  but  his  answer  shall  not  be  used 
as  evidence  against  him  in  any  criminal  proceeding  or  pros- 
ecution. Nor  shall  he  be  excused  from  answering  any  ques- 
tion, on  the  ground  that  he  has,  before  the  examination, 
executed  any  conveyance,  assignment  or  transfer  of  his 
property  for  any  purpose,  but  his  answer  shall  not  be  used 
as  evidence  against  him  in  any  criminal  proceeding  or 
prosecution. 

Witness  not  excused  from  answering* — A  witness  cannot  excuse 
himself  from  answering  by  alleging  that  his  answers  might  be  used 
against  him  In  criminal  proceedings.  La  Fontaine  v.  Underwriters, 
83  N.  C,  132. 

Court  or  judge  may  forbid  transfer  of  property. 

(6)  The  court  or  judge  may,  by  order,  forbid  a  transfer 
or  other  disposition  of  the  property  of  the  judgment  debtor 
not  exempt  from  execution,  or  any  interference  therewith. 

See  Phillips  v.  Trezevant,  70  N.  0.,  176,  cited  under  Sec.  488,  (1) 
ante. 

Appeal. — In  proceedings  supplemental  to  execution  had  before  the 
clerk,  he  held  that  the  affidavit  was  sufficient,  and  made  the  order 
demanded:  Held,  theft  an  appeal  lay  at  once  to  the  judge  as  a  matter 
of  right,  and  the  clerk  could  not  allow  or  disallow  it.  Bank  v.  Burns, 
107  N.  C,  465. 

Sec*  489.    Execution  issued,  any  debtor  of  jiulgment  debtor 
may  pay  to  slieriff*    C.  C  JP.,  s*  268. 

After  the  issuing  of  execution  against  property  all  per- 
sons indebted  to  the  judgment  debtor,  or  to  any  one  of  sev- 
eral debtors  in  the  same  judgment,   may  pay  to  the  sheriff 
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the  amount  of  their  debt,  or  so  much  thereof  as  shall  bo 
necessary  to  satisfy  the  execution  ;  and  the  sheriff's  receipt 
shall  be  a  sufficient  discharge  for  the  amount  so  paid. 

Sheriff  cannot  make  the  application. — The  sheriff  Is  not  authorized 
by  this  section  to  apply  the  proceeds  of  one  execution  in  satisfaction 
of  another.     Smith  v.  McMillan,  84  N.  C,  593. 

Order  to  apply  proceeds  of  execution  to  costs  due  by  judgment 
creditor. — Where  the  plaintiff  is  ordered  to  pay  costs,  it  is  not  irregu- 
lar to  issue  for  the  same,  in  the  name  of  the  clerk's  office,  and  if  he 
proves  insolvent  the  court  can  order  such  bill  of  costs  to  be  paid  out 
of  money  in  the  sheriff's  hands  collected  on  an  execution  In  favor  of 
such  insolvent.     Clerk's  Office  v.  Allen,  52  N.  C,  156. 

This  chapter  of  The  Code  does  not  take  away,  but  rather  confirms 
and  extends  the  power  previously  existing  and  exercised,  to  hold 
the  funds  paid  into  a  court  in  satisfaction  of  a  judgment  in  favor  of  a 
judgment  debtor,  liable  for  his  office  costs,  in  another  case.  Clerk's 
Office  v.  Bank,  66  N.  C,  214. 

Does  not  apply. — This  section  does  not  apply  where  there  are  sev- 
eral debtors  in  the  same  judgment.     Howe  v.  Miller,  67  N.  C,  459. 
Note. — This  section,  as  now  amended,  changes  this. 
Soe  cases  cited  under  preceding  section. 

Sec.  4fP0.  Execution  issuetl  and  returned,  upon  affidavit, 
order  to  fasue  to  any  person  having  property  of  judgment 
debtor 9  or  to  any  person  indebted  to  him  over  ten  dollars,  to 
appear  and  answer;  proceedings  against  joint  debtors,  C. 
C.  P.,  «.  200.    1809-' 70,  c.  7.9,  s.  2. 

After  the  issuing  or  return  of  an  execution  against  prop- 
erty of  the  judgment  debtor,  or  of  any  one  of  several  debtors 
in  the  same  judgment,  and  upon  affidavit  that  any  person 
or  corporation  has  property  of  said  judgment  debtor,  or  is 
indebted  to  him  in  an  amount  exceeding  ten  dollars,  the 
court  or  judge  may,  by  an  order,  require  such  person  or 
corporation,  or  any  officer  or  member  thereof,  to  appear  at 
a  specified  time  and  place  and  answer  concerning  the  same. 
The  court  or  judge  may  also,  in  its  or  his  discretion,  require 
notice  of  such  proceeding  to  be  given  to  any  party  to  the 
action,  in  such  manner  as  may  seem  to  him  or  it  proper. 

The  proceedings  mentioned  in  this  section  and  in  section 
four  hundred  and  eighty-eight  may  be  taken  upon  the 
return  of  an  execution  unsatisfied,  issued  upon  a  judgment 
recovered  in  an  action  against  joint  debtors,  in  which  some 
of  the  defendants  have  not  been  served  with  the  summons 
by  which  said  action  was  commenced,  so  far  as  relates  to 
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the  joint  property  of  such  debtors;  and  all  actions  by  cred- 
itors to  obtain  satisfaction  of  judgments  out  of  the  property 
of  joint  debtors  are  maintainable  in  the  like  manner  and  to 
the  like  effect.  These  provisions  shall  apply  to  all  proceed- 
ings and  actions  and  to  those  terminated  by  final  decree  or 
judgment. 

Sec  cases  cited  under  Sec.  488,  ante. 

Against  whom  it  issues. — A  married  woman,  who  received  a  bond 
given  for  part  of  the  purchase-money  of  her  husband's  land,  as  in 
lieu  of  possible  dower  therein,  may  be  compelled  to  surrender  It  for 
the  use  of  a  creditor  proceeding  under  this  chapter.  Sutton  v.  As- 
kew, 66  N.  C.,  172. 

The  superior  courts  have  jurisdiction  to  hear  and  determine  an 
action  instituted  by  a  creditor  of  a  lunatic,  for  the  recovery  of  a  debt 
contracted  prior  to  the  lunacy.  In  such  case,  where  the  judge,  in 
the  court  below,  dismissed  proceedings  supplementary  to  execu- 
tion: Held,  to  be  error.     Blake  v.  Respass,  77  N.  C,  193. 

Supplemental  proceedings  lie  against  a  private  corporation  char- 
tered by  the  legislature  and  organized  for  the  private  gain  of  its 
stockholders.     La  Fontaine  v.  Southern  Underwriters,  79  N.  C,  514. 

Notice  to  debtor  in  discretion  of  the  court. — It  is  in  the  discretion 
of  the  court  whether  notice  of  proceedings  for  the  examination  of 
persdns  indebted  to  a  judgment-debtor  shall  be  given  to  the  debtor. 
Wilmington  v.  Sprunt,  114  N.  C,  310. 

Agreement  to  deliver  specific  articles  at  a  price  named,  how  sub- 
jected.— Where  it  appears  from  an  examination  under  supplemental 
proceedings  that  the  judgment  debtor  holds  a  claim  against  a  third 
party,  to  be  discharged  by  the  delivery  of  corn  at  a  stipulated  price 
per  bushel,  the*  court  cannot  order  such  person  to  deliver  to  the 
creditor  a  sufficient  quantity  of  the  corn,  at  the  agreed  price,  to  sat- 
isfy the  debt.  The  proper  order  is  to  sell  the  corn  and  apply  the 
proceeds  to  the  debt.     In  re  Davis,  81  N.  C,  72. 

Where  judgment  is  paid  before  the  receiver  files  his  bond. — If  af- 
ter supplemental  proceedings  instituted  and  a  receiver  appointed, 
but  before  he  filed  his  bond  the  defendant  pays  off  the  judgment  to 
the  plaintiff,  the  court  cannot  thereafter  allow  the  pleadings  to  be 
amended  so  as  to  make  other  creditors  plaintiffs  and  continue  the 
proceedings  in  their  behalf.     Righton  v.  Pruden,  73  N.  C,  61. 

No  lien  on  debtor's  services. — While  creditors  may  subject,  in  a 
supplemental  proceeding,  the  debtor's  choses  in  action,  including 
even  a  claim  for  compensation  due  for  service  rendered  under  an 
express  or  implied  contract,  they  have  no  lien  on  his  skill  or  attain- 
ments, and  cannot  compel  him  to  exact  compensation  for  managing 
his  wife's  property,  or  for  service  rendered  to  any  person  with  the 
understanding  that  it  was  gratuitous.  Osborne  v.  Wilkes,  108  N.  C, 
651:  Markham  v.  Whitehurst,  109  N.  C,  307. 

Sec.  491.     Witness  required  to  testify  a  son  trial  of  an  issue. 
C.  C.  P.,s.  2(i7. 

Witnesses  may  be  required  to  appear  and  testify  on  any 
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proceedings  under  this  chapter,  in  the  same  manner  as  upon 
the  trial  of  an  issue. 

Sec.  492.  Party  or  witness  to  appear  before  referee,  and 
compelled  to  answer  under  oath  ;  examination  certified  to 
court  or  judge  ;  corporation  to  answer  by  an  officer.  C  C# 
JP.9  s.  268.     1871-'2,  c.  245,  s.  1. 

The  party  or  witness  may  be  required  to  attend  before 
the  court  or  judge,  or  before  a  referee  appointed  by  the 
court  or  judge ;  if  before  a  referee,  the  examination  shall 
be  taken  by  the  referee,  and  certified  to  the  court,  or  judge. 
All  examinations  and  answers  before  a  court  or  judge  or 
referee,  under  this  chapter,  shall  be  on  oath,  except  that 
when  a  corporation  answers,  the  answer  shall  be  on  the 
oath  of  an  officer  thereof. 

Where  proceedings  are  Instituted. — Supplemental  proceedings 
must  be  instituted  in  the  county  where  the  judgment  was  rendered. 
Hutchinson  v.  Symons,  67  N.  C,  156. 

Where  defendant  must  be  examined. — Supplemental  proceedings 
should  be  instituted  in  the  county  where  the  judgment  was  rendered, 
but  the  place  designated  where  the  defendant  shall  appear  and  an- 
swer should  be  within  the  county  where  the  defendant  resides. 
Hasty  v.  Simpson,  77  N.  C,  69. 

Parties  and  witnesses  must  appear  before  the  referee. — This  sec- 
tion requires  the  parties  and  witnesses  to  appear  before  the  referee 
appointed  by  the  court.     Hasty  v.  Simpson,  77  N.  C,  69. 

Evidence  in  writing. — In  supplemental  proceedings  the  evidence 
should  all  be  taken  down  in  writing.  Coates  v.  Wilkes,  92  N.  0., 
376. 

Contempt  before  referee,  how  punished. — A  contempt  in  refusing 
to  answer  questions  under  this  section  can  only  be  punished  by  the 
court  appointing  the  referee,  and  not  by  the  referee  himself.  La 
Fontaine  v.  Underwriters,  83  N.  C,  132;  Fertilizer  Co.  v.  Taylor,  112 
N.  C,  141. 

Res  inter  alios  acta. — An  order  in  supplemental  proceedings  does 
not  bind  one  not  a  party.  Rice  v.  Jones,  103  N.  C,  226;  Fertilizer  Co. 
v.  Reams,  105  N.  C,  283. 

Sec.  493.  Property  of  debtor  not  exempt  from  execution  to 
be  applied  to  payment  of  judgment ;  exception.  C.  C.  P.,  *. 
209.    1S70->1,  c.  245.  s.  1. 

The  court  or  judge  may  order  any  property,  whether  sub- 
ject or  not  to  be  sold  under  execution  (except  the  home- 
stead and  personal  property  exemptions  of  the  judgment 
debtor),  in  the  hands  either  of  himself  or  of  any  other  per- 
son, or  due  to  the  judgment  debtor,  to  be  applied  towards 
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the  satisfaction  of  the  judgment ;  except  that  the  earnings 
of  the  debtor  for  hi9  personal  services,  at  any  time  within 
sixty  days  next  preceding  the  order,  cannot  be  so  applied 
when  it  is  made  to  appear,  by  the  debtor's  affidavit  or 
otherwise,  that  such  earnings  are  necessary  for  the  use  of 
a  family  supported  wholly  or  in  part  by  his  labor. 

*A  substitute  for  creditor's  bill. — Supplemental  proceedings  are  a 
substitute  for  the  former  creditor's  bill  and  are  governed  by  the 
principles  established  under  the  former  practice  in  administering 
this  species  of  relief  in  behalf  of  judgment  creditors.  Rand  v.  Rand, 
78  N.  C.,  12. 

But  the  creditor's  bill  can  still  be  resorted  to.  Bronson  v.  Insur- 
ance Co.,  85  N.  C,  411. 

Action  for  distributive  share. — A  judgment  creditor,  whose  execu- 
tion has  been  returned  unsatisfied,  cannot  maintain  an  action  against 
an  administrator  to  subject  a  distributive  share  of  the  judgment 
debtor  in  the  estate;  he  must  proceed  by  supplemental  proceedings. 
Rand  v.  Rand,  78  N.  C,  12. 

Exemption  does  not  apply  to  taxes. — The  exemption  of  earnings 
for  sixty  days  allowed  to  a  judgment-debtor  under  this  section  ap- 
plies only  to  proceedings  on  judgments  for  private  debts,  and  not  to 
taxes.    Wilmington  v.  Sprunt,  114  N.  C,  310. 

Application  of  proceeds  of  execution  to  pay  costs. — Where  judg- 
ment for  costs  issues  against  an  insolvent  plaintiff,  the  court  can  or- 
der them  paid  out  of  money  in  the  hands  of  the  sheriff,  collected  on 
an  execution  in  favor  of  the  insolvent.  Clerk's  Office  v.  Allen,  52  N. 
C.  156:  Clerk's  Office  v.  Bank,  66  N.  C,  214. 

Note. — Doubtless,  however,  the  insolvent  would  now  be  first  al- 
lowed his  personal  property  exemption,  if  claimed  by  him. 

Sec.  494.  Judge  to  appoint  receiver ;  transfer  of  property 
forbidden  ;  otfier  creditors  liar  biff  instituted  supplemen- 
tary proceedings  to  be  notified  ;  no  more  than  one  receiver 
appointed.  C.  C.  P..  s.  27  iK  1870-' 1,  c.  245,  s.  1. 
1876-*7,  c  223.    187$,  c.  63.    188 J,  c.  oJ. 

The  court  or  judge  having  jurisdiction  over  the  appoint- 
ment of  receivers  may  also,  by  order,  in  like  manner  and 
with  like  authority,  appoint  a  receiver  in  proceedings  under 
this  chapter,  of  the  property  of  the  judgment  debtor, 
whether  subject  or  not  to  be  sold  under  execution,  except 
the  homestead  and  personal  property  exemptions.  But 
before  the  appointment  of  such  receiver,  the  court  or  judge 
shall  ascertain,  if  practicable,  by  the  oath  of  the  party  or 
otherwise,  whether  any  other  supplementary  proceedings  are- 
pending  against  the  judgment  debtor,  and  if  such  proceed- 
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ings  are  so  pending  the  plaintiff  therein  shall  have  notice  to 
appear  before  him,  and  shall  likewise  have  notice  of  all  sub- 
sequent proceedings  in  relation  to  said  receivership.  No 
more  than  one  receiver  of  the  property  of  a  judgment  debtor 
shall  be  appointed.  The  court  or  judge  may  also  forbid  a 
transfer  or  other  disposition  of  the  property  of  the  judgment 
debtor  not  exempt  from  execution,  as  homestead  or  personal 
property  exemptions,  and  any  interference  therewith.  *  The 
title  of  the  receiver  shall  relate  back  to  the  service  of  the 
restraining  order  hereinbefore  and  hereinafter  provided  for. 

Priority  among  receivers  depends  upon  date  of  application  and  not 
of  appointment. — In  a  race  of  diligence  between  creditors  under  such 
proceedings,  if  the  personal  property  sought  to  be  subjected  be  such 
as  cannot  be  levied  on  and  seized,  priority  is  to  be  tested  by  prece- 
dence in  the  appointment  of  the  receiver;  in  case  a  receiver  was  ap- 
plied for  earlier  by  one,  but  another  received  an  earlier  appointment, 
It  seems  that  priority  will  be  determined  by  the  date  of  application. 
Parks  v.  Sprinkle,  64  N.  C,  637. 

Consolidation. — Where  an  action  in  the  nature  of  a  judgment 
creditor's  bill  is  pending,  it  is  error  to  dismiss  proceedings  supple- 
mentary to  execution  instituted  in  behalf  of  another  creditor  against 
the  same  debtor.  Where  several  of  such  proceedings  are  pending, 
and  the  same  property  is  sought  to  be  subjected,  or  where  in  either 
of  such  proceedings,  a  receiver  Is  appointed  of  property  which  is  the 
subject  of  the  other  proceeding,  the  court  should,  in  proper  cases, 
order  that  the  same  be  consolidated,  preserving  the  priorities  ac- 
quired by  the  superior  diligence  of  the  various  litigants.  Monroe  v. 
Lewald,  107  N.  C,  655. 

Receiver,  by  whom  appointed. — The  receiver  under  supplemental 
proceedings  under  this  section  must  be  appointed  by  the  judge,  and 
not  by  the  clerk.     Parks  v.  Sprinkle,  64  N.  C,  637. 

Note. — When  this  decision  was  rendered  the  words  "court  or" 
were  not  then  in  this  section.  Quaere,  whether  now  the  clerk  acting 
as  and  for  the  court  can  appoint  receivers  in  supplementary  proceed- 
ings. It  in  held  (Bank  v.  Burns,  107  N.  C,  465),  that  the  clerk  can 
make  the  order  to  "appear  and  answer"  under  Sec.  488  (1). 

A  receiver  may  be  appointed  by  the  judge  residing  in  the  district, 
or  by  the  judge  holding  the  courts  of  the  district  either  by  assign- 
ment or  exchange.  Corbin  v.  Berry,  83  N.  C,  27;  Worth  v.  Bank,  121 
N.  C,  343. 

Receiver  appointed,  when. — In  proceedings  supplemental  to  exe- 
cution, a  receiver  will  not  be  appointed  except  where  it  is  made  to 
appear  that  one  is  necessary  to  the  preservation  of  the  property 
sought  to  be  subjected,  and  for  its  application  to  the  payment  of  the 
judgment,  if  such  payment  shall  be  directed.  Rodman  v.  Harvey, 
102  N.  C,  1:  Coates  v.  Wilkes,  92  N.  C,  376. 

Receiver  not  necessary,  when. — Where  supplemental  proceedings 
had  discovered  that  the  defendant  held;  partly  in  money,  and  partly 
in  choses  in  action,  a  specific  fund  which,  in  a  suit  brought  for  the 
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purpose,  the  jury  had  found  to  belong  to  the  plaintiff,  and  for  the  re- 
covery of  which  the  plaintiff  had  judgment  according  to  the  verdict, 
and  the  clerk  by  his  order  forbade  the  transfer  of  the  securities  and 
money  and  directed  the  defendant  to  pay  over  the  same  to  the  plain- 
tiff, it  was  error  in  the  judge  on  appeal,  after  approving  the  findings 
t>f  fact  by  the  clerk,  to  reverse  the  latter's  order  and  appoint  a  re- 
ceiver to  take  charge  of  the  fund  until  the  plaintiff  should  institute  an 
action  to  recover  the  specific  fund.    Ross  v.  Ross,  119  N.  C,  109. 

Effect  of  appointment. — The  general  principles  of  law  applicable 
to  receivers  apply  to  those  appointed  in  supplemental  proceedings. 
It  is  the  duty  of  such  receiver  to  take  posession  of  the  property  of 
the  debtor  at  once,  and  to  bring  actions  to  recover  any  property  be- 
longing to  him  which  may  be  in  the  hands  of  third  persons.  Coates 
v.  Wilkes,  92  N.  C,  376;  Weill  v.  Bank,  106  N.  C,  1. 

Where  a  receiver  is  appointed  in  a  proceeding  supplemental  to 
execution,  he  becomes  the  legal  assignee  of  the  property  specified 
in  the  order,  subject  to  the  discretion  of  the  court  in  which  the  judg- 
ment was  rendered,  and  the  judgment  debtor  is  forbidden  to  inter- 
fere in  any  manner  with  its  collection  or  control.  Turner  v.  Holden, 
94  N.  C,  70. 

The  legal  effect  of  granting  a  restraining  order,  or  the  appointment 
of  a  receiver  in  proceedings  supplemental  to  execution,  is  to  vest  the 
receiver  with  the  property  and  effects  of  the  judgment  debtor  from 
the  time  of  the  filing  of  the  orders,  and  disables  the  debtors  from 
transferring  the  title  thereto.  Rose  v.  Baker,  99  N.  C,  323;  Wilson 
v.  Chichester,  107  N.  C,  386. 

Injunction. — Where,  in  proceedings  supplementary  to  execution,  it 
is  alleged  that  a  third  person  has  property  of  the  judgment  debtor 
it  is  error  to  restrain  such  third  person  from  disposing  of  such  prop- 
erty until  the  receiver  can  bring  an  action  for  its  recovery,  unless 
such  person  has  been  made  a  party,  in  some  way,  to  the  proceeding. 
Coates  v.  Wilkes,  94  N.  C,  174;  Bank  v.  Burns,  109  N.  C,  105. 

Prior  proceedings  pending,  effect. — While  the  judge  should  first 
ascertain  whether  there  are  other  supplementary  proceedings  pend- 
ing, his  failure  to  do  so  does  not  necessarily  require  the  reversal  of 
his  order  appointing  a  receiver.    Corbin  v.  Berry,  83  N.  C,  27. 

Exception  to  finding  of  fact. — In  supplementary  proceeding  to  en- 
able the  appellate  court  to  review  a  finding  of  fact  of  the  trial  court, 
the  exception  must  be  taken  on  the  ground  of  the  want  of  evidence 
to  support  the  finding.  A  mere  exception  to  the  finding  is  insufficient 
Hinsdale  v.  Underwood,  116  N.  C,  593. 

Sec.  49  f>.  Clerk  of  superior  court  to  file  order,  record  it,  pro- 
vide receiver  with  a  copy ;  receiver  to  be  vested  with  prop- 
erty; receiver  subject  to  control  of  judge.  C.  C.  J\,  *.  270. 
1870-'l,c.24Z,s.  1. 

Whenever  the  court  or  a  judge  shall  grant  an  order  for 
the  appointment  of  a  receiver  of  the  property  of  the  judg- 
ment debtor,  the  same  shall  be  filed  in  the  office  of  the  clerk 

• 

of  the  superior  court  of  the  county  where  the  judgment-roll 
in  the  action,  or  transcript  from  justice's  judgment  upon 
which  the  proceedings  are  taken,  is  filed;  and  the  clerk  shall 
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ings  are  so  pending  the  plaintiff  therein  shall  have  notice  to 
appear  before  him,  and  shall  likewise  have  notice  of  all  sub- 
sequent proceedings  in  relation  to  said  receivership.  No 
more  than  one  receiver  of  the  property  of  a  judgment  debtor 
shall  be  appointed.  The  court  or  judge  may  also  forbid  a 
transfer  or  other  disposition  of  the  property  of  the  judgment 
debtor  not  exempt  from  execution,  as  homestead  or  personal 
property  exemptions,  and  any  interference  therewith.  '  The 
title  of  the  receiver  shall  relate  back  to  the  service  of  the 
restraining  order  hereinbefore  and  hereinafter  provided  for. 

Priority  among  receivers  depends  upon  date  of  application  and  not 
of  appointment. — In  a  race  of  diligence  between  creditors  under  such 
proceedings,  if  the  personal  property  sought  to  be  subjected  be  such 
as  cannot  be  levied  on  and  seized,  priority  is  to  be  tested  by  prece- 
dence in  the  appointment  of  the  receiver;  in  case  a  receiver  was  ap- 
plied for  earlier  by  one,  but  another  received  an  earlier  appointment, 
It  seems  that  priority  will  be  determined  by  the  date  of  application. 
Parks  v.  Sprinkle,  64  N.  C,  637. 

Consolidation. — Where  an  action  in  the  nature  of  a  judgment 
creditor's  bill  is  pending,  it  is  error  to  dismiss  proceedings  supple- 
mentary to  execution  instituted  in  behalf  of  another  creditor  against 
the  same  debtor.  Where  several  of  such  proceedings  are  pending, 
and  the  same  property  is  sought  to  be  subjected,  or  where  in  either 
of  such  proceedings,  a  receiver  is  appointed  of  property  which  is  the 
subject  of  the  other  proceeding,  the  court  should,  in  proper  cases, 
order  that  the  same  be  consolidated,  preserving  the  priorities  ac- 
quired by  the  superior  diligence  of  the  various  litigants.  Monroe  v. 
Lewald,  107  N.  C,  655. 

Receiver,  by  whom  appointed. — The  receiver  under  supplemental 
proceedings  under  this  section  must  be  appointed  by  the  judge,  and 
not  by  the  clerk.     Parks  v.  Sprinkle,  64  N.  C,  637. 

Note. — When  this  decision  was  rendered  the  words  "court  or" 
were  not  then  in  this  section.  Quaere,  whether  now  the  clerk  acting 
as  and  for  the  court  can  appoint  receivers  in  supplementary  proceed- 
ings. It  is  held  (Bank  v.  Burns,  107  N.  C,  465),  that  the  clerk  can 
make  the  order  to  "appear  and  answer"  under  Sec.  488  (1). 

A  receiver  may  be  appointed  by  the  judge  residing  in  the  district, 
or  by  the  judge  holding  the  courts  of  the  district  either  by  assign- 
ment or  exchange.  Corbin  v.  Berry,  83  N.  C,  27;  Worth  v.  Bank,  121 
N.  C,  343. 

Receiver  appointed,  when. — In  proceedings  supplemental  to  exe- 
cution, a  receiver  will  not  be  appointed  except  where  it  is  made  to 
appear  that  one  is  necessary  to  the  preservation  of  the  property 
sought  to  be  subjected,  and  for  its  application  to  the  payment  of  the 
judgment,  if  such  payment  shall  be  directed.  Rodman  v.  Harvey, 
102  N.  C,  1:  Coates  v.  Wilkes,  92  N.  C,  376. 

Receiver  not  necessary,  when. — Where  supplemental  proceedings 
had  discovered  that  the  defendant  held;  partly  in  money,  and  partly 
in  choses  in  action,  a  specific  fund  which,  in  a  suit  brought  for  the 
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purpose,  the  jury  had  found  to  belong  to  the  plaintiff,  and  for  the  re- 
covery of  which  the  plaintiff  had  judgment  according  to  the  verdict, 
and  the  clerk  by  his  order  forbade  the  transfer  of  the  securities  and 
money  and  directed  the  defendant  to  pay  over  the  same  to  the  plain- 
tiff, it  was  error  in  the  judge  on  appeal,  after  approving  the  findings 
of  fact  by  the  clerk,  to  reverse  the  latter' s  order  and  appoint  a  re- 
ceiver to  take  charge  of  the  fund  until  the  plaintiff  should  institute  an 
action  to  recover  the  specific  fund.    Ross  v.  Ross,  119  N.  C,  109. 

Effect  of  appointment. — The  general  principles  of  law  applicable 
to  receivers  apply  to  those  appointed  in  supplemental  proceedings. 
It  is  the  duty  of  such  receiver  to  take  posession  of  the  property  of 
the  debtor  at  once,  and  to  bring  actions  to  recover  any  property  be- 
longing to  him  which  may  be  in  the  hands  of  third  persons.  Coates 
v.  Wilkes,  92  N.  C,  376;  Weill  v.  Bank,  106  N.  C,  1. 

Where  a  receiver  is  appointed  in  a  proceeding  supplemental  to 
execution,  he  becomes  the  legal  assignee  of  the  property  specified 
in  the  order,  subject  to  the  discretion  of  the  court  in  which  the  judg- 
ment was  rendered,  and  the  judgment  debtor  is  forbidden  to  inter- 
fere in  any  manner  with  its  collection  or  control.  Turner  v.  Holden, 
94  N.  C,  70. 

The  legal  effect  of  granting  a  restraining  order,  or  the  appointment 
of  a  receiver  in  proceedings  supplemental  to  execution,  is  to  vest  the 
receiver  with  the  property  and  effects  of  the  judgment  debtor  from 
the  time  of  the  filing  of  the  orders,  and  disables  the  debtors  from 
transferring  the  title  thereto.  Rose  v.  Baker,  99  N.  C,  323;  Wilson 
v.  Chichester,  107  N.  C,  386. 

Injunction. — Where,  in  proceedings  supplementary  to  execution,  it 
is  alleged  that  a  third  person  has  property  of  the  judgment  debtor 
it  is  error  to  restrain  such  third  person  from  disposing  of  such  prop- 
erty until  the  receiver  can  bring  an  action  for  its  recovery,  unless 
such  person  has  been  made  a  party,  in  some  way,  to  the  proceeding. 
Coates  v.  Wilkes,  94  N.  C,  174;  Bank  v.  Burns,  109  N.  C,  105. 

Prior  proceedings  pending,  effect. — While  the  judge  should  first 
ascertain  whether  there  are  other  supplementary  proceedings  pend- 
ing, his  failure  to  do  so  does  not  necessarily  require  the  reversal  of 
his  order  appointing  a  receiver.     Corbin  v.  Berry,  83  N.  C,  27. 

Exception  to  finding  of  fact. — In  supplementary  proceeding  to  en- 
able the  appellate  court  to  review  a  finding  of  fact  of  the  trial  court, 
the  exception  must  be  taken  on  the  ground  of  the  want  of  evidence 
to  support  the  finding.  A  mere  exception  to  the  finding  is  Insufficient. 
Hinsdale  v.  Underwood,  116  N.  C,  593. 

Sec.  495:  Clerk  of  superior  court  to  file  order,  record  it,  pro- 
vide receiver  with  a  copy  ;  receiver  to  be  rested  with  prop- 
erty; receivei*  subject  to  control  of  Judge,  €•  C.  /*.,*.  270. 
1870->1,  c.  24fi,  *.  1. 

Whenever  the  court  or  a  judge  shall  grant  an  order  for 
the  appointment  of  a  receiver  of  the  property  of  the  judg- 
ment debtor,  the  same  shall  be  filed  in  the  office  of  the  clerk 
of  the  superior  court  of  the  county  where  the  judgment-roll 
in  the  action,  or  transcript  from  justice's  judgment  upon 

which  the  proceedings  are  taken,  is  filed;  and  the  clerk  shall 
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record  the  order  in  a  book  to  be  kept  for  that  purpose  in  his 
office,  to  be  called  "book  of  orders  appointing  receivers  of 
judgment  debtors,"  and  shall  note  the  time  of  thfc  filing  of 
said  order  therein.  A  certified  copy  of  said  order  shall  be 
delivered  to  the  receiver  named  therein,  and  he  shall  be 
vested  with  the  property  and  effects  of  the  judgment  debtor 
from  the  time  of  the  service  of  the  restraining  order,  if  such 
restraining  order  shall  have  been  made,  and  if  not,  from  the 
time  of  the  filing  and  recording  of  the  order  for  the  appoint- 
ment of  a  receiver.  The  receiver  of  the  judgment  debtor 
shall  be  subject  to  the  direction  and  control  of  the  court  in 
which  the  judgment  was  obtained  upon  which  the  proceed- 
ings are  founded. 

Death  of  judgment  debtor. — In  proceedings  supplementary  to  ex- 
ecution, if  the  judgment  debtor  dies  before  the  appointment  of  a  re- 
ceiver, or  before  the  order  of  such  appointment  is  filed  in  the  office 
of  the  clerk  of  the  superior  court,  the  property  and  effects  of  such 
judgment  debtor  do  not  vest  in  the  receiver,  nor  has  the  judgment 
creditor  any  lien  thereon  as  against  the  administrator  of  the  judg- 
ment debtor.     Rankin  v.  Minor,  72  N.  C,  424. 

Payment  of  judgment. — If  the  debt  due  the  plaintiff  is  paid  off  be- 
fore the  receiver  files  his  bond,  the  proceedings  cannot  be  amended 
so  as  to  let  other  creditors  come  in  and  continue  the  proceedings. 
Righton  v.  Pruden,  73  N.  C,  61. 

Jurisdiction  of  clerk. — The  clerk  has  no  jurisdiction  to  appoint  a 
receiver.     Parks  v.  Sprinkle,  64  N.  C,  637. 

Note. — This  decision  was  made  before  the  amendment  which 
added  the  words  "court  or"  to  this  section.  Quaere,  whether  the 
clerk  can  now  appoint  receivers  In  supplementary  proceedings. 

Pending  appeal. — The  motion  for  such  receiver  may  be  made  be- 
fore the  judge,  pending  an  appeal  to  him  from  the  ruling  of  the  clerk 
upon  other  questions.     Coates  v.  Wilkes,  92  N.  C,  376. 

See  Sec.  379,  ante,  and  cases  there  cited. 

Sec.  490.    Order  to  be  filed  in  the  office  of  what  clerk,  before 
rested  with  real  property.    C.  C.  P.,  a.  27 O. 

But  before  the  receiver  shall  be  vested  with  any  real 
property  of  such  judgment  debtor,  a  certified  copy  of  said 
order  shall  also  be  filed  and  recorded  on  the  execution 
docket,  in  the  office  of  the  clerk  of  the  superior  court  of  the 
county  in  which  any  real  estate  of  such  judgment  debtor 
sought  to  be  affected  by  such  order  is  situated,  and  also  in 
the  office  of  the  clerk  of  the  superior  court  of  the  county  in 
which  such  judgment  debtor  resides. 
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Bee.  49  7-  Property  claimed  by  a  third  party,  or  debt  denied, 
receiver  to  bring  action,  and  in  meantime  transfer  or  pay- 
ment forbidden,    a  a  r.,  *.  271.    i87o-9i,  c.  245, ».  1. 

If  it  appear  that  a  person  or  corporation  alleged  to  have 
property  of  the  judgment  debtor,  or  indebted  to  him,  claims 
an  interest  in  the  property  adverse  to  him,  or  denies  the 
debt,  such  interest  or  debt  shall  be  recoverable  only  in  an 
action  against  such  person  or  corporation  by  the  receiver ; 
but  the  court  or  judge  may,  by  order,  forbid  a  transferor 
other  disposition  of  such  property  or  interest,  till  a  sufficient 
opportunity  be  given  to  the  receiver  to  commence  the  action, 
and  prosecute  the  same  to  judgment  and  execution,  but 
such  order  may  be  modified  or  dissolved  by  the  court  or 
judge  having  jurisdiction,  at  any  time,  on  such  security  as 
.he  shall  direct. 

Receiver  to  bring  action. — The  receiver  is  authorized  to  bring  such 
action  without  necessity  of  special  leave  of  court  to  sue.  Weill  v. 
Bank,  106  N.  C.,  1;  Wilson  v.  Chichester,  107  N.  C.,  386. 

Interpleader. — Proceedings  supplemental  to  execution  are  in  the 
nature  of  a  creditor's  bill,  and  it  being  the  policy  of  the  law  to  settle 
the  entire  controversy  in  one  action,  it  is  not  error  to  permit  a  third 
party  to  interplead  and  assert  title  to  the  property  which  is  sought  to 
be  subjected.     Munds  v.  Cassidy,  98  N.  C,  558. 

In  supplementary  proceedings  it  was  adjudged  that  the  fund  in 
question  belonged  to  the  judgment  debtor,  and  an  order  made  that 
the  fund  be  paid  into  court  Afterwards,  upon  claim  made  by  an- 
other, the  clerk  refused  to  pay  the  money  to  him,  and  appointed  a  re- 
ceiver, who  brought  action  against  the  judgment  debtor  to  try  the 
question  of  title  to  the  fund:  Held,  (1)  that  defendants,  claimants  to 
the  fund,  should  have  been  allowed  to  interplead  in  the  supplemen- 
tary proceedings;  (2)  that  the  action  by  the  receiver  was  improperly 
brought,  and  should  be  dismissed,  but  without  prejudice  to  any  of  the 
parties.    Wilson  v.  Chichester,  107  N.  C,  386. 

Property  of  wife. — Where  husband  and  wife,  in  1869,  contracted  to 
sell  land  devised  to  the  wife  in  1855,  and  jointly  covenanted  to 
make  the  title  when  the  purchase-money  was  paid,  the  purchaser 
giving  bonds  payable  to  the  husband  alone  for  the  purchase-money, 
it  was  error  in  the  court  below,  to  condemn  this  debt,  owing  by  the 
purchaser  of  the  lands,  to  the  payment  of  a  debt  due  from  the  hus- 
band: Held  further,  that  the  wife  was  entitled  to  be  heard,  on  motion, 
in  the  proceedings  supplemental  to  execution,  instituted  to  subject 
the  debt,  owing  for  the  land,  to  the  payment  of  the  debt  owing  by 
the  husband.    Williams  v.  Green,  68  N.  C,  183. 

Sec.  498.  Judge  may  order  a  reference,  to  report  the  evi- 
dence or  facts.    C.  C.  P.,  8.  272. 

The  court  or  judge  may,  in  his  discretion,  order  a  refer- 
ence to  a  referee  agreed  upon  by  the  parties,  or  appointed 
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by  him,  to  report  the  evidence  or  the  facts,  and  may,  in  his 
discretion,  appoint  such  referee  in  the  first  order,  or  at  any 
time. 

Reference  to  take  testimony. — This  section  authorizes  the  judge 
to  appoint  a  referee  to  report  the  evidence  or  facts,  and  is  especially 
useful  where  the  judgment  debtor  resides  in  a  county  other  than  that 
in  which  the  judgment  was  taken.    Hasty  v.  Simpson,  77  N.  O.,  69. 

Sec.  499.    Costs  to  be  allowed.    C.  C.  P.,  *.  273. 

The  court  or  judge  may  allow  to  the  judgment  creditor, 
or  to  any  party  so  examined,  whether  a  party  to  the  action 
or  not,  witnesses'  fres  and  disbursements. 

Sec.  500.    Disobedience  to  order;  punishment.    C.  C  /*.,  *# 
274.  1869->70,  c.  79,  ft.  3. 

If  any  person,  party  or  witness,  disobey  an  order  of  the 
court  or  judge  or  referee,  duly  served,  such  person,  party  or 
witness  may  be  punished  by  the  judge  as  for  a  contempt. 
And  in  all  cases  of  commitment  under  this  sub-chapter,  the 
person  committed  may,  in  case  of  inability  to  perform  the 
act  required,  or  to  endure  the  imprisonment,  be  discharged 
from  imprisonment  by  the  judge  committing  him,  or  the 

judge  having  jurisdiction,  on  such  terms  as  may  be  just. 

Instances  of  contempt. — Where  two  parties  obtained  a  judgment 
against  a  defendant,  and  had  their  judgments  docketed  in  another 
county,  and  one  obtained  a  receiver  to  be  appointed  by  the  judge  of 
the  district,  and  the  other  obtained  an  order  for  a  debtor  of  the  de- 
fendant to  appear  and  answer  as  to  his  indebtedness,  and  the  debtor 
did  appear  and  acknowledge  his  liability  and  paid  the  money  into 
the  hands  of  the  clerk,  and  on  the  same  day  the  clerk  had  verbal  no- 
tice of  the  order  appointing  the  receiver,  and  after  such  notice  paid 
the  money  over  to  the  other  plaintiff,  this  was  a  contempt  of  the  or- 
der appointing  a  receiver.     Parker  v.  Sprinkle,  64  N.  C,  637. 

If,  in  the  case  of  proceedings  supplemental  to  execution  an  order 
be  made  appointing  a  receiver,  and  directing  a  certain  person  to 
deliver  a  bond,  alleged  to  belong  to  the  execution  debtor,  to  the  re* 
ceiver,  he  is  prima  facie  guilty  of  a  contempt  of  court,  if  he  hand  it 
to  an  attorney  for  collection,  instead  of  delivering  it  to  a  receiver, 
though  he  may  be  discharged  upon  swearing  that  he  only  intended 
for  a  certain  purpose  to  get  a  judgment,  and  not  to  collect  the  money, 
and  that  thereby  he  had  not  intended  any  contempt  of  the  court;  but 
his  discharge  should  be  granted  on  his  paying  the  costs.  Bond  v. 
Bond,  69  N.  C,  97:  In  re  Daves,  81  N.  C,  72;  Bristol  v.  Pearson,  109 
N.  C,  718. 

As  soon  as  supplemental  proceedings  had  disclosed  the  existence 
of  the  fund  in  the  defendant's  hands  which  has  been  adjudged  to 
belong  to  the  plaintiff,  it  only  remains  for  the  clerk  to  order  the  de- 
livery of  the  fund  to  the  plaintiff  and  to  compel  obedience  to  the 
order  by  attachment  for  contempt.    Ross  v.  Ross,  119  N.  C,  109. 
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Contempt  before  referee. — When  in  the  course  of  proceedings  sup- 
plementary to  execution  a  witness  is  examined  before  a  referee  un- 
der Sec.  492,  no  trial  can  be  said  to  take  place  before  the  referee,  and 
a  contempt  in  refusing  to  answer  questions  on  such  examination 
must  be  punished  by  the  court  making  the  reference.  La  Fontaine 
v.  Southern  Underwriters,  83  N.  C,  132;  Fertilizer  Co.  v.  Taylor,  112 
N.  C,  141. 


CHAPTER  FOUR. 

PROPERTY  EXEMPT  FROM  EXECUTION,  AND  PRO- 
CEEDINGS TO  LAY  OFF  THE  SAME. 


Suction. 

501.  Exemptions  from  sale  under 

execution  in  force  at  the  time 
the  debt  was  contracted,  or 
cause  of  action  arose,  are  to 
be  set  apart. 

502.  Sheriff  to  summon  appraisers. 

503.  Duty  of  appraisers 

504.  Appraisers  to  make  return. 

505.  Levy  to  be  made  on  the  excess 

506.  No  election  {appraisers  to  elect. 

507.  Personal    proj>ertyt   how  ap- 

praised ;  how  return  to  be 
made. 

508.  Appraisers  to  take  an  oath ; 

fees  of. 

509.  Tracts  not  contiguous,  may  be 

included  in  homestead. 

510.  Costs,    how    taxed    and   by 

whom  paid. 

511.  Homestead  and  personal  prop- 

erty exemption  may  be  set 
off  upon  petition. 

512.  Assessors   to   set   apart   per- 

sonal property,  and  return 
the  same  to  register  of  deeds 
518.  Register  to  endorse  on  return 
the  date,   and    register  the 
same. 


Section. 

514.  When  persons  die,  homestead 

not  set  apart,  who  may  have 
the  same  set  apart. 

515.  How  petition  is  to  be  filed, 

and  advertisement  made. 

516.  Liability    of    officer    making 

levy,   refusing  or  neglecting 
to  lay  off  homestead. 

517.  Liability  of  officer,  appraiser 

or  assessor  conspiring  with 
debtor. 

518.  Liability  of  officer,  appraiser 

or  assessor  conspiring  with 
creditor. 

519.  Judgment  creditor  dissatisfied, 

how  to  proceed. 

520.  When  exemption  made  or  al- 

lotted on  petition;  objection 
thereto,  how  to  be  made. 

521.  Cost   of    re-assessment,    how 

paid. 

522.  Undertaking  of  objector. 

523.  Appraisal  or  assessment  may 

be  set  aside  for  what. 

524.  "Return     to    be     registered- 

forms. 


Sec.  501.  Exemptions  from  sale  under  execution  in  force  at 
the  time  the  debt  was  contracted,  or  cause  of  action  arose, 
are  to  be  set  apart.    1&79,  c.  256,  s.  1. 

There  shall  be  exempt  from  sale  under  execution  or  other 
final  process  issued  for  the  collection  of  any  debt  upon  all 
judgments  heretofore,  or  which  may  be  hereafter  rendered, 


668 


§501  CLARK'S   CODE   OF   CIVIL  PROCEDURE. 

such  property  as  the  judgment  debtor  may  have  been 
entitled  to  have  set  apart  and  allotted  to  him  at  the  time 
the  debt  was  contracted,  or  cause  of  action  accrued,  as 
follows : 

Allotted  according  to  law  In  force  when  debt  was  contracted. — The 
homestead  and  personal  property  exemption  shall  be  allotted  accord- 
ing to  the  law  in  force  at  time  the  debt  was  contracted.  Earle  v. 
Hardie,  80  N.  C,  177;  Carlton  v.  Watts%82  N.  C,  212;  Dail  V.  Sugg, 
85  N.  C,  104;  Long  v.  Walker,  105  N.  C.  90. 

A  homestead  will  not  be  allowed  against  a  judgment  founded  upon 
a  contract  made  prior  to  the  adoption  of  the  constitution  of  1868. 
Miller  v.  Miller,  80  N.  C,  402;  Gheen  v.  Summey,  80  N.  C,  187;  Buie 
v.  Scott,  112  N.  C,  375;  Campbell  v.  Potts,  119  N.  C,  530. 

The  debtor  is  entitled  to  his  homestead  where  judgment  is  ren- 
dered on  a  note  given  since  the  adoption  of  the  homestead,  but  for  an 
indebtedness  contracted  prior  to  such  adoption,  and  it  seems  he  is 
also  entitled  to  the  homestead  when  the  judgment  is  upon  an  account 
some  of  the  items  of  which  were  contracted  prior,  and  others  subse- 
quent, to  the  passage  of  the  homestead  law. .  Arnold  v.  Estis,  92  N. 
C,  162. 

No  extra  territorial  force. — The  exemption  laws  of  this  state  pro- 
tect the  property  of  a  debtor  in  this  state  from  executions  Issuing 
from  the  courts  of  this  state,  and  (by  congressional  action)  from  the 
courts  of  the  United  States,  but  have  no  extra  territorial  force  so  as 
to  protect  such  property  in  another  state  from  the  operation  of  its 
laws.     Balk  v.  Harris,  122  N.  C,  64. 

Allotment  to  one  not  entitled. — The  allotment  of  a  homestead  to 
one  having  no  right  thereto  is  void,  and  may  be  attacked  collaterally. 
Williams  v.  Whitaker,  110  N.  C,  393;  Formeyduval  v.  Rockwell,  117 
N.  C,  320. 

8heriff  a  deed  of  homestead  takes  precedence  of  prior  unregistered 
deed  by  homesteader. — The  plaintiff's  junior  deed  under  execution 
sale  takes  precedence,  by  its  prior  registration,  of  defendant's  senior 
unregistered  deed  of  the  homestead,  and  the  locus  in  quo  is,  as  to 
the  creditors  of  the  defendant's  grantor,  simply  former  homestead 
land,  as  to  which  the  grantor  having  waived  his  homestead  in  the 
constitutional  way,  by  deed,  with  the  prescribed  formalities,  was 
subject  to  execution  for  the  grantor's  debts.  Allen  v.  Bolen,  114  N. 
C,  560. 

Exemptions  necessarily  void  as  to  prior  debts. — The  homestead 
and  personal  property  exemption  are  not  necessarily  void  as  to  old 
debts,  but  only  so  in  case  they  should  defeat  their  collection  in 
whole  or  in  part.  Albright  v.  Albright,  88  N.  C,  238;  Morrison  v. 
Watson,  101  N.  C,  332.  Overruled,  Long  v.  Walker,  105  N.  C,  90; 
Shaffer  v.  Gaynor,  117  N.  C,  15. 

In  what  cases  homestead  not  exempt. — A  homestead  is  exempt 
from  sale  under  execution,  except  (1)  for  taxes;  (2)  for  obligations 
contracted  for  the  purchase  of  the  premises;  (3)  for  mechanic's  and 
laborer's  lien';  (4)  for  debts  contracted  prior  to  the  adoption  of  the 
constitution.     Mebane  v.  Lay  ton,  89  N.  C,  396. 

There  is  a  presumption  in  favor  of  such  exemption,  and  a  creditor 
who  seeks  to  subject  the  homestead  to  the  payment  of  a  debt  must 
bring  himself  within  one  of  these  exceptions  by  proper  averment  and 
proof.    Ibid. 
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No  exemption  against  taxes. — There  is  no  exemption  of  any  prop- 
erty whatever  from  the  payment  of  taxes.  Wilmington  v.  Sprunt, 
114  N.  C,  310. 

Date  of  debt. — The  date  of  a  judgment  will  he  taken  as  the  date  of 
the  debt  upon  which  it  was  rendered,  unless  the  contrary  appear  of 
record.  Mebane  v.  Layton,  89  N.  C.,  396;  Buie  v.  Scott,  107  N.  C.f 
181. 

Against  judgments  for  torts. — The  homestead  can  he  claimed 
against  judgments  in  actions  of  tort.  Dellinger  v.  Tweed,  66  N.  C, 
206  (Pearson,  C.  J.,  and  Rodman,  J.,  dissenting);  Gill  v.  Edwards,  87 
N.  C.,  76. 

Against  judgments  for  devastavit. — The  liability  of  an  executor  for 
a  devastavit  attaches  at  the  date  of  his  qualification,  and  of  an  ad- 
ministrator at  the  date  of  his  bond,  and  against  a  judgment  for  the 
devastavit,  they  are  only  entitled  to  the  exemptions  in  force  at  the 
date  of  qualification  or  giving  bond.     Leach  v.  Jones,  86  N.  C,  404. 

Waiver. — The  title  to  a  homestead  can  only  be  divested  from  the 
owner  by  deed,  with  the  consent  of  the  wife,  evidenced  by  her  privy 
examination.  Lambert  v.  Kinnery,  74  N.  C,  348;  Beavan  v.  Speed, 
74  N.  C,  544;  Jenkins  v.  Bobbitt.  77  N.  C  .385  But  she  lias  no  inter- 
est in  the  reversion  and  her  assent  is  not  required  to  a  conveyance 
thereof.     Jenkins  v.  Bobbitt,  77  N.  C,  385. 

Contra. — Section  8,  art.  10  of  the  constitution,  applies  only  to  a 
conveyance  of  a  homestead  after  it  has  been  laid  off.  Mayho  v.  Cot- 
ton, 69  N.  C,  289;  Fleming  v.  Graham,  110  N.  C,  374. 

An  unembarrassed  owner  of  land,  no  matter  when  the  land  was 
acquired,  can  convey  the  same,  absolutely,  or  by  way  of  trust  or 
mortgage,  free  of  all  homestead  rights,  without  the  assent  of  his 
wife,  except  in  the  following  cases:  (1)  Where  the  land  in  question 
has  been  allotted  to  him  as  a  homestead,  either  on  his  own  petition  or 
by  an  officer,  in  accordance  with  law;  (2)  where  no  homestead  has 
been  allotted,  but  there  are  judgments  against  him  which  constitute 
a  lien  upon  the  land,  and  upon  which  execution  might  issue  and  make 
it  necessary  to  tore  his  homestead  allotted;  (3)  where  no  homestead 
has  been  allotted,  but  he  has  made  a  mortgage,  reserving  an  unde- 
fined homestead,  which  mortgage  constitutes  a  lien  on  the  land  that 
could  not  be  foreclosed  without  allotting  a  homestead;  (4)  where  the 
conveyance  is  fraudulent  as  to  creditors,  and  no  homestead  has  been 
allotted  in  other  lands.  Adrian  v.  Shaw,  82  N.  C,  474,  modified 
Hughes  v.  Hodges,  102  N.  C,  236. 

Estoppel. — A  party  entitled  to  homestead  is  not  estopped  by  ac- 
cepting a  lease  from  a  purchaser  at  execution  sale,  though  he  can- 
not set  up  his  right  of  homestead  during  the  pendency  of  his  lease 
nor  without  surrendering  possession  to  his  lessor.  Abbott  v.  Cro- 
martie,  72  N.  C,  292. 

Where,  In  a  proceeding  for  the  sale  of  land  for  assets,  the  infant 
heirs  of  the  decedent  through  their  guardian  ad  litem  admitted  the 
allegations  of  the  petition,  made  no  claim  to  a  homestead  and  al- 
lowed judgment  ordering  the  sale,  which  was  followed  by  a  sale  and 
payment  of  purchase-money,  they  are  estopped  by  the  judgment  and 
proceedings  thereunder  from  claiming  either  a  homestead  in  the 
land  or  the  payment  of  $1,000  out  of  the  purchase-money  in  lieu 
thereof.  Morrisett  v,  Ferebee,  120  N.  C,  6;  Dickens  v.  Long,  109  N. 
C.  165.  J 

Conveyance  or  sale,  "subject  to  homestead." — A  conveyance  of  a 
tract  of  land,  excepting  "so  much  thereof  as  may  be  laid  off  and  as- 
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signed  as  a  homestead  under  the  act  of  assembly,"  is  not  objection* 
able  for  uncertainty,  and  the  exception  should  be  allowed  to  have 
effect.     Branch,  ex  parte,  72  N.  C,  106. 

Where  land  is  sold  at  execution  sale,  "subject  to  homestead/'  the 
purchaser  takes  subject  to  the  incumbrance,  even  though  the  debt 
be  one  against  which  no  such  right  exists.  Wyche  v.  Wyche,  86  N. 
C,  96:  Barrett  v.  Richardson,  76  N.  C,  429;  Lowdermllk  v.  Corpen- 
ing,  92  N.  C,  333. 

Where  the  sheriff  states  at  the  sale  that  he  sells  whatever  interest 
the  defendant  has,  and  the  execution  is  for  a  debt  contracted  before 
1868,  the  purchaser  gets  a  title  not  subject  to  homestead.  Grant  v. 
Edwards,  86  N.  C,  513. 

A  deed  of  an  assignee  in  bankruptcy,  conveying  the  land  of  the 
bankrupt  "subject  to  his  homestead  exemption,"  is  valid  and  the 
bankrupt  can  still  have  it  laid  off  after  such  sale.  Murray  v.  Haaell, 
99  N.  C,  168. 

income  from  a  homestead. — The  Income  from  a  homestead  is  not 
exempt  from  execution.  Bank  v.  Green,  78  N.  C,  247;  Tucker  v. 
Tucker,  108  N.  C,  237. 

Homestead  and  exemption  can  neither  be  Increased  nor  dimin- 
ished.— The  legislature  can  neither  increase  nor  diminish  the  value 
or  duration  of  the  homestead  and  personal' property  exemption  as 
fixed  by  the  constitution.  Wharton  v.  Taylor,  88  N.  C,  230,  (overrul- 
ing Martin  v.  Hughes,  67  N.  C,  209) ;  Kimsey  v.  Rodgers,  101  N.  C., 
559. 

Widow. — Widow  not  entitled  to  both  dower  and  homestead.  Watts 
v.  Leggett,  66  N.  C,  197;  Graves  v.  Hines,  108  N.  C,  262. 

A  widow  cannot  have  a  homestead  laid  off  for  herself  and  minor 
children,  when  her  husband  died  leaving  no  debts.  Hager  v.  Nixon. 
69  N.  C,  108. 

But  the  homestead,  whether  laid  off  in  husband's  life-time  or  to 
his  widow  (there  being  no  children),  cannot  be  divested  in  favor  of 
the  heir  by  the  release  or  payment  of  the  deceased  husband's  debts. 
Tucker  v.  Tucker,  103  N.  C,  170. 

The  widow  is  not  entitled  to  a  homestead  in  the  lands  of  her  hus- 
band if  he  die  leaving  children,  whether  minors  or  adults.  Wharton 
v.  Leggett,  80  N.  C,  169;  Simpson  v.  Wallace,  83  N.  C.  477;  Saylor  v. 
Powell,  90  N.  C,  201;  Campbell  v.  Potts,  119  N.  C,  530. 

The  acceptance  of  a  homestead  laid  off  in  the  life-time  of  her 
husband,  by  a  widow,  is  no  bar  to  her  right  of  dower  in  the  other 
lands  of  her  husband,  outside  of  such  homestead.  McAfee  v.  Bettis, 
72  N.  C,  28. 

A  married  woman  has  no  interest  or  estate  in  the  reversion  which 
takes  effect  after  the  homestead  estate,  and  her  consent  to  its  con- 
veyance is  not  necessary.    Jenkins  v.  Bobbitt.  77  N.  C,  385. 

The  allotment  of  a  homestead  to  a  widow  upon  the  lands  of  her 
deceased  husband — there  being  children  of  the  marriage — is  without 
jurisdiction  and  is  void,  and  the  heirs  are  not  estopped  thereby.  Will- 
iams v.  Whitaker,  110  N.  C,  393;  Formeyduval  v.  Rockwell,  117  N. 
C,  320. 

Children. — The  minor  heirs  of  one  who  died  before  the  adoption 
of  the  constitution  of  1868,  are  not  entitled  to  homestead  in  his  lands. 
Sluder  v.  Rogers.  64  N.  C,  289. 

Where  a  sale  of  land  was  made  by  an  administrator  under  an  order 
of  court,  for  the  purpose  of  making  real  estate  assets,  in  a  proceeding 
to  which  certain  infant  heirs  at  law  were  not  made  parties  by  per- 
sonal service  of  process,  which  land  was  afterwards  set  apart  to  such 
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Infants  as  a  homestead,  the  purchaser  was  entitled  to  have  the  sale 
vacated,  the  cash  paid  as  part  of  the  purchase-money  refunded,  and 
his  note  given  to  secure  the  residue  of  the  purchase-money  cancelled. 
Shields  v.  Allen,  77  N.  C,  375. 

Where  a  man  dies  without  having  had  his  homestead  set  apart, 
and  dower  has  been  assigned  to  the  widow,  the  children  are  entitled 
to  a  homestead  sub  modo,  i.  e.,  to  a  present  interest,  whose  enjoyment 
is  postponed  till  the  death  of  the  dowress.  Watts  v.  Leggett,  66  N. 
C,  197;  Graves  v.  Hines,  108  N.  C.,  262;  Morrisett  v.  Perebee,  120  N. 
C,  6. 

Where  the  owner  of  a  homestead  dies  leaving  children,  some  of 
age  and  one  a  minor,  the  homestead  estate  vests  alone  in  the  minor 
until  its  majority.     Simpson  v.  Wallace,  83  N.  C,  477. 

The  widow  and  children  have  only  the  same  rights  of  homestead, 
as  if  the  husband  and  father  had  not  neglected  to  have  his  home- 
stead laid  off  in  his  life-time.  Gregory  v.  Ellis,  86  N.  C.,  579;  Watts 
v.  Leggett,  66  N.  C,  197. 

A  homestead  in  $1,000  of  real  estate  must  be  allotted  in  favor  of 
the  minor  child  of  the  deceased  insolvent  homesteader,  though  such 
child  is  the  only  minor  among  many  children  and  devisee  of  only  ten 
acres.     Bruton  v.  McRae,  125  N.  C,  206. 

Adult  devisees. — Adult  devisees  hold  the  realty  devised  to  them 
exempt  from  sale  during  minority  of  an  infant  of  homesteader, 
though  no  interest  therein  is  devised  to  such  minor.  Bruton  v.  Mc- 
Rae, 125  N.  C.,  206.     (Clark,  J.,  dissenting.) 

In  an  equity  of  redemption. — A  debtor  is  entitled  to  a  homestead  in 
an  equity  of  redemption,  subject  to  the  mortgage  debt.  Cheatham 
v.  Jones,  68  N.  C,  153;  Burton  v.  Spiers,  87  N.  C,  87. 

A  mortgagor  is  entitled  to  a  homestead  in  the  equity  of  redemp- 
tion, and  the  homestead  may  be  set  apart  by  metes  and  bounds,  un- 
less it  would  impair  the  sale  of  the  property,  in  which  case  the  sur- 
plus money  arising  therefrom,  after  payment  of  debt  and  costs,  will 
be  paid  over  to  mortgagor.  Hinson  v.  Adrian,  92  N.  C,  121;  Mon- 
tague v.  Bank,  118  N.  C,  283. 

The  equitable  interest  of  the  husband,  the  resulting  trust  in  four 
undivided  sevenths,  could  not  be  sold  to  satisfy  his  creditors  without 
allotting  his  homestead  iq  it,  If  no  homestead  had  been  previously 
laid  off  to  him.  The  debtor,  in  such  case,  is  entitled  to  claim  a 
homestead  In  the  equity,  as  he  may  do  where  his  deed  conveying  the 
legal  as  well  as  equitable  estate  in  hand  is  set  aside  for  fraud.  Thur- 
ber  v.  LaRoque,  105  N.  C,  301. 

The  right  of  a  debtor  to  a  homestead  is  superior  to  that  of  all 
creditors,  except  so  far  as  it  may  be  impaired  by  the  voluntary  act 
of  the  claimant.    Pope  v.  Harris,  94  N.  C,  62. 

Under  some  circumstances,  a  mortgagee  may  be  required  to  sell 
a  part  of  the  mortgaged  land  sufficient  to  satisfy  his  debt,  in  order 
that  the  mortgagor  may  have  a  homestead  allotted  in  the  residue. 
Weil  v.  Uzzell,  92  N.  C,  515. 

The  homestead  interest  is  favored  by  the  constitution,  and  a  mort- 
gagor has  a  right  to  have  his  homestead  exonerated  by  applying  the 
proceeds  of  the  excess  above  it  to  the  payment  of  a  prior  mortgage 
debt  in  preference  to  other  liens  upon  the  homestead  or  upon  his 
other  lands.    Leak  v.  Gay,  107  N.  C,  468. 

In  a  remainder. — A  homestead  cannot  be  taken  in  a  remainder  de- 
pendent upon  a  life-estate.  In  order  to  constitute  a  homestead,  the 
interest  in  the  land  must  be  such  as  carries  with  it  a  present  right 
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of  occupancy.     Murchison  v.  Plvler,  87  N.   C.  79;   Stern  v.  Lee,  115 
N.  C,  426.     * 

Married  woman. — A  married  woman  can  claim  the  same  exemption 
from  execution  as  she  would  be  entitled  to  if  she  were  a  feme  sole. 
Flaum  v.  Wallace,  103  N.  C,  296. 

Conveyance  of  {he  allotted  homestead. — When  the  wife  does  not 
join  with  the  husband  in  making  the  deed,  the  status  of  such  land  as 
a  homestead  is  unaltered.  Simpson  v.  Houston,  97  N.  C,  344;  Witt- 
kowsky  v.  Gidney,  124  N.  C,  437. 

Conveyance  without  wife  joining. — The  owner  of  real  estate,  to 
whom  no  homestead  has  been  allotted,  and  against  whom  there  are 
eri sting  no  liens  under  which  a  homestead  might  be  set  apart  pre- 
liminary to  a  sale,  may  alien  his  land,  no  matter  when  he  acquired 
title,  and  pass  the  entire  interest  and  estate  therein,  including  the 
homestead  right  (except  the  inchoate  right  of  dower  of  the  wife,  In 
the  event  that  she  survives  him),  without  the  wife  joining  in  the  con- 
veyance. Scott  v.  Lane.  109  N.  C,  154;  Hughes  v.  Hodges.  102  N. 
C,  236. 

Mortgage  without  wife  joining  void*  when. — Where  A.,  being  finan- 
cially embarrassed  and  without  having  a  homestead  allotted,  exe- 
cuted a  mortgage  upon  his  only  tract  of  land,  of  less  value  than 
$1,000,  his  wife  not  joining  in  the  conveyance,  the  mortgage  is  void 
as  against  a  docketed  judgment  Fleming  v.  Graham,  110  N.  C, 
374. 

A  mortgage  of  lands  by  one  indebted  at  the  time  bars  any  home- 
stead right  therein  without  the  joinder  and  privy  examination  of  the 
wife,  if  the  homestead  had  not  been  allotted  and  there  were  no  dock- 
eted judgments  upon  which  the  homestead  could  be  allotted.  Dixon 
v.  Robbins.  114  N.  C,  102. 

Homestead  against  "charge"  on  wife's  property. — Where  a 
"charge"  is  adjudged  upon  the  separate  estate  of  the  wife,  and  a 
commissioner  appointed  to  make  sale  of  her  land  for  the  payment  of 
such  indebtedness,  such  charge  is  subordinate  to  her  right  to  have 
the  constitutional  exemption,  and  it  was  the  duty  of  the  commis- 
sioner to  first  allot  the  homestead  to  which  the  feme  covert  was  en* 
titled,  and  then  to  sell  the  excess.  In  such  case  the  allotted  home- 
stead cannot  be  sold  to  satisfy  plaintiff's  "charge"  until  the  home- 
stead estate  or  right  ends.     Bailey  v.  Barron,  112  N.  C-,  54. 

Unmarried  homesteader. — The  fact  that  the  homesteader  is  an 
unmarried  man,  does  not  affect  his  right  to  a  homestead  in  land  he 
has  conveyed.     Gardner  v.  Batts,  114  N.  C,  496. 

Purchaser  under  executory  contract. — A  purchaser  of  land  under 
an  executory  contract,  who  has  paid  a  portion  of  the  price,  at  once 
becomes  entitled  to  a  homestead  therein,  subject  to  the  lien  for  the 
unpaid  purchase-money.     Dortch  v.  Benton,  98  N.  C,  190. 

Non-resident. — The  right  to  a  homestead  depends  upon  residence 
in  the  state.  Baker  v.  Leggett,  98  N.  C,  304;  Burgwyn  v.  Hall.  108 
N.  C,  489. 

Where  a  debtor,  a  resident  of  the  state,  mortgaged  property  to 
which  he  would  have  been  entitled  as  homestead,  and  then  removed 
from  the  state,  and  afterwards  but  prior  to  the  registration  of  the 
mortgage,  the  judgment  creditor  had  it  levied  upon  and  sold  under 
an  attachment,  the  judgment  creditor  obtained  a  good  title.    Ibid. 

The  person  claiming  a  homestead  must  be  a  resident  of  the  state 
If  he  voluntarily  removes  therefrom  with  a  purpose'  to  make  his 
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home  elsewhere,  he  forfeits  his  right  in  this  respect.  Finley  v. 
Saunders,  98  N.  C,  462. 

Where  the  facts  show  an  actual  removal  from  the  state,  even  for  a 
definite  period,  the  person  so  removing  ceases,  so  long  as  he  re- 
mains absent,  to  be  "a  resident  of  the  state"  in  respect  of  his  right  to 
a  homestead,  although  he  may  have  the  intent  to  return  and  resume 
his  residence  therein.  Munds  v.  Cassidey,  98  N.  C,  558;  Lee  v. 
Moseley,  101  N.  C,  311. 

The  words,  "a  resident  of  this  state,"  employed  in  the  constitution 
(art.  10,  Sec.  2)  in  respect  to  homesteads,  have  a  more  restricted 
meaning  than  that  usually  given  to  domicile;  to  entitle  a  person  to 
the  constitutional  exemption,  he  must  be  an  actual  and  not  a  con- 
structive resident.     Lee  v.  Moseley,  101  N.  C,  311. 

The  right  to  homestead  exemption  in  this  state  ceases  when,  by 
reason  of  a  change  of  residence,  it  begins  in  another  state,  or  when 
a  similar  occupancy  of  a  place  of  residence  here  by  one  coming  from 
another  state  would  entitle  him  to  the  benefit  of  Section  2,  Article  X., 
of  the  constitution.     Fulton  v.  Roberts,  113  N.  C,  422. 

Where  it  is  shown  that  a  person  was  once  a  resident  of  this  state, 
the  presumption  is  that  he  continues  to  be  so,  and  the  burden  of 
proving  a  change  of  domicile  is  upon  him  who  relies  upon  such 
change.    Ferguson  v.  Wright,  113  N.  C,  537. 

The  residence  of  a  person  in  this  state  entitling  him  to  a  personal 
property  exemption  must  be  actual  and  not  constructive,  and  in  case 
of  his  temporary  removal,  it  is  necessary  to  ascertain  the  intent  and 
purpose  of  his  removal  in  order  to  determine  whether  he  is  a  resi- 
dent, hence  where  sheriff  is  sued  for  attaching  property  in  transitu, 
the  defendant  was  entitled  to  ask  plaintiff  whether,  at  the  time  of 
the  sale  of  the  property,  he  had  not  abandoned  her  residence  in  this 
state  and  started  to  Virginia  to  engage  in  business.  Jones  v.  Als- 
brook,  115  N.  C,  47. 

An  absence  from  this  state  for  a  period  of  two  years  by  a  land 
owner,  who  leaves  the  state  to  avoid  arrest  and  trial  under  a  warrant 
for  a  crime,  but  who  has  the  animus  revertendi  throughout  his  absence, 
does  not  debar  him  of  the  right  of  homestead :  and  a  sale  of  his  land 
under  attachment  and  execution  without  allotment  of  the  homestead 
is  invalid.     Chitty  v.  Chitty,  118  N.  C,  647. 

Fraudulent  grantor. — The  fraudulent  grantor  of  land  is  not  de- 
prived of  his  right  to  a  homestead  therein  as  against  his  creditors. 
Crummen  v.  Bennett  68  N.  C,  494;  Arnold  v.  Estis,  92  N.  C,  162; 
Rankin  v.  Shaw,  94  N.  C,  405;  Dortch  v.  Benton,  98  N.  C,  190; 
Hughes  v.  Hodges,  102  N.  C,  236. 

Where  a  judgment  debtor  has  conveyed  the  tract  of  land  on  which 
he  lived  to  a  son,  in  fraud  of  creditors,  and,  after  judgments  were 
obtained  and  executions  issued  against  him,  other  lands,  valued  at 
less  than  one  thousand  dollars  by  the  appraisers,  and  not  including 
that  tract,  were  allotted  to  him  as  a  homestead,  and  he  made  no  ex- 
ception thereto,  he  was  estopped  from  claiming  that  the  homestead 
should  be  extended  to  the  lands  so  fraudulently  conveyed,  and  its 
sale  under  execution  and  sheriff's  deed  would  make  a  valid  title  in 
the  purchaser.  Whitehead  v.  Spivey,  103  N.  C,  66;  Marshburn  v. 
Lashlie,  122  N.  C,  237. 

Acts  1893,  chapter  78,  enables  the  creditors  to  immediately  sue  to 
set  aside  a  fraudulent  conveyance  of  homestead  as  a  cloud  on  the 
title,  and  render  their  judgment  a  lien  on  the  reversion.  Younger 
y.  Ritchie,  116  N.  C,  782. 

Where,  in  an  action  for  damages  for  tort  the  court  finds  that  a 
conveyance  of  realty  by  defendant  is  fraudulent  as  to  his  creditors, 
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and  has  all  the  parties  to  the  conveyance  before  It,  it  may  order  the 
land  to  be  sold  to  satisfy  the  judgment,  and  may  appoint  commis- 
sioners to  allot  defendant  his  homestead  therein,  make  the  sale,  and 
report  the  proceedings  to  the  court.     Benton  v.  Collins,  125  N.  C,  83. 

Homestead  not  valid  against  judgment  for  betterments. — As  the 
improvements  put  on  land  by  a  defendant  belong  to  him  in  equity, 
the  plaintiff  is  not  entitled  to  a  homestead  in  the  improved  lands, 
against  a  judgment  for  the  Improvements.  Barker  v.  Owen,  93  N. 
C,  198. 

Not  valid  against  claim  for  purchase-money. — Where  land  was  sold 
to  make  assets,  and  the  administrator  made  a  deed  reciting  payment 
of  purchase-money,  but  it  was  not  in  fact  paid,  the  effect  of  the  ar- 
rangement was  not  to  discharge  the  original  indebtedness,  but  to 
assign  It  to  the  plaintiff;  and  the  defendant  was  not  entitled  to  have 
the  land  exempted  as  a  homestead  from  sale  under  process  to  en- 
force a  judgment  rendered  thereon.  Law  son  v.  Pringle,  98  N.  C, 
450. 

A  debt  contracted  for  purchase-money  of  land  is  no  lien,  but 
against  a  judgment  thereon  the  homestead  cannot  be  set  up.  Smith 
v.  High,  85  N.  C,  93:  Toms  v.  Fite,  93  N.  C,  274;  Fox  v.  Brooks,  88 
N.  C,  234;  Miller  v.  Miller,  89  N.  C,  402. 

in  action  to  recover  land. — In  an  action  to  recover  land,  if  the  de- 
fendant desires  to  claim  a  homestead  therein,  he  should  assert  his 
right  by  proper  averment  in  the  answer.  Wilson  v.  Taylor,  98  N.  C, 
275;  Oakley  v.  Van  Noppen,  95  N.  C,  60. 

When  real  property  incapable  of  division. — Although  the  real  prop- 
erty of  a  judgment  debtor  is  incapable  of  division,  and  although  it 
would  be  more  advantageous  to  creditors  to  have  it  sold,  the  court 
has  no  power  to  order  a  sale  of  the  land,  and  a  payment  to  the  debtor 
of  one  thousand  dollars  in  money  in  lieu  of  his  homestead.  Camp- 
bell v.  White,  95  N.  C,  491;  Oakley  v.  Van  Noppen,  96  N.  C,  247. 

Can  make  up  deficiency  in  another  county. — Where  the  value  of 
the  homestead  assigned  to  an  execution  debtor,  consisting  of  all 
his  lands  in  the  county  of  his  residence,  is  less  than  $1,000,  he  can 
require  an  additional  assignment  of  lands  owned  by  him,  in  another 
county,  to  make  the  value  of  his  whole  exemption  $1,000.  Springer 
v.  Colwell,  116  N.  C,  520,  and  cases  cited.  But  if  he  has  other  lands 
in  same  county  at  time  of  allotment  and  does  not  except  he  is  es- 
topped. Whitehead  v.  Spivey,  103  N.  C,  66;  Marshburn  v.  Lashlie, 
122  N.  C,  237. 

Can  make  up  the  deficiency  In  land  already  conveyed. — Upon  Issu- 
ance of  execution,  if  the  land  In  possession  selected  as  a  homestead 
is  worth  less  than  $1,000,  the  judgment  debtor  can  make  up  the  de- 
ficiency out  of  any  land  which  he  owned  when  the  judgment  was 
docketed,  but  has  since  conveyed  to  another.  Gardner  v.  Batts,  114 
N.  C,  496.     (Clark,  J.,  dissenting). 

Proceeds  of  sale  of  homestead. — When  the  homestead  is  sold,  the 
proceeds  lose  the  quality  of  homestead  exemption,  and  become 
subject  to  the  personal  property  exemption.  Lane  v.  Richardson, 
104  N.  C,  642. 

Grantee  of  homestead. — Exemption  from  sale  under  execution 
against  the  homesteader  follows  the  land  when  conveyed  by  him  to 
another  party,  and  it  is  exempt  from  the  debts  of  the  vendor  for  his 
life  at  least.  Simpson  v.  Houston,  97  N.  C,  344;  Lane  v.  Richardson, 
101  N.  C,  181;  Adrian  v.  Shaw,  82  N.  C,  474:  Thid,  84  N.  C.  832: 
Littlejohn  v.  Egerton,  77  N.  C,  379;  Stern  v.  Lee.  115  N.  C,  426; 
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Contra,  Fleming  v.  Graham,  110  N.  C.,  374;  Allen  v.  Bolen,  114  N.  C., 
560:  Thomas  v.  Fulford,  117  N.  C.f  667. 

Exoneration  of  homestead. — Mortgagees  are  entitled  to  share  pro 
rata  in  proceeds  of  a  trust  sale  so  as  to  exonerate  pro  rata  the  mort- 
gaged premises  and  relieve  the  homestead.  Butler  y.  Stalnback;, 
87  N.  C,  216:  Curlee  v.  Thomas,  74  N.  C,  51.  See,  also,  Leak  v.  Gay, 
107  N.  C,  468,  supra. 

Marshalling  assets. — The  rule  of  equity  in  marshalling  assets  has 
no  reference  to  a  case  where  the  homestead  Is  Involved.  Wilson  v. 
Patton,  87  N.  C.,  318. 

Not  occupied  or  claimed  at  the  time  of  sale. — Where  a  purchaser 
of  land  at  execution  sale  obtained  a  rule  upon  the  sheriff  who  sold 
the  land,  to  require  him  to  execute  a  conveyance,  and  the  sheriff 
gave  as  a  reason  for  his  refusal  to  make  the  deed,  that  the  defendant 
in  the  execution  claimed  the  land  as  a  homestead,  but  it  appeared 
that  it  had  not  been  laid  off,  and  was  not  occupied  or  claimed  as  a 
homestead  at  the  time  of  sale,  the  rule  should  be  made  absolute. 
Scott  v.  Walton,  67  N.  C,  109. 

Lien  of  attachment. — Where  an  attachment  is  levied  on  the  land 
of  a  non-resident  who  subsequently  and  prior  to  judgment  in  the 
action  becomes  a  resident  of  the  state,  the  Hen  of  the  attachment  is 
paramount  to  the  homestead  right  Watkins  v.  Over  by,  83  N.  C, 
165:  Baker  v.  Leggett,  98  N.  C,  304. 

After  judgment  a  defendant  is  entitled  to  his  exemptions  in  prop- 
erty seized  in  attachment.    Gamble  v.  Rhyne,  80  N.  C,  183. 

Assignee  of  homestead  without  consideration. — A  purchaser  of 
property  exempt  from  execution  under  the  homestead  act,  cannot  be 
held  liable  as  executor  de  son  tort;  and  an  assignment  of  such  prop- 
erty by  a  debtor  without  valuable  consideration  is  not,  therefore, 
fraudulent.    Winchester  v.  Gaddy,  72  N.  C,  115. 

Lien  lost  as  against  homestead. — The  lien  acquired  by  the  levy  of 
a  justice's  execution  on  the  27th  of  February,  1868,  is  lost  by  the 
plaintiff's  taking  out  a  new  execution  on  the  first  day  of  August  fol- 
lowing; and  sale  under  the  latter  must  be  made  subject  to  the 
defendant's  right  to  a  homestead.     Martin  v.  Meredith,  71  N.  C,  214. 

The  lien  created  by  a  levy  made  under  execution,  prior  to  the 
adoption  of  the  constitution  of  1868,  is  lost  by  a  failure  to  take  out  a 
ren.  ex.  and  the  issuing  of  an  alia*  ft.  fa.  after  the  constitution  went 
into  effect.  James  v.  West,  76  N.  C,  290:  Pasour  v.  Rhyne.  82  N.  C, 
149. 

Note. — Since  the  decision  of  Edwards  v.  Kearsey,  96  TJ.  S.,  595, 
debts  contracted  prior  to  1868  are  paramount  to  the  homestead 
claim,  though  no  lien  has  been  obtained  by  a  levy. 

Homestead  of  bankrupt. — The  homestead  of  a  defendant  bankrupt 
is  protected  from  sale  under  execution  by  operation  of  the  U.  S.  Rev. 
Stat.,  Sec.  5045,  without  regard  to  the  date  of  the  judgment  lien. 
Lamb  v.  Chamness,  84  N.  C,  379. 

The  extent  in  value  and  duration  of  a  homestead  allotment,  made 
in  the  bankrupt  court,  is  the  same  as  is  prescribed  by  the  law  of  the 
state.    Windley  v.  Tankard,  88  N.  C,  223. 

Where,  in  an  action  to  foreclose  a  mortgage  executed  by  the  de- 
fendant in  1861,  it  appeared  that  the  defendant  had  obtained  a  dis- 
charge in  bankruptcy  in  1873,  and  that  the  mortgaged  premises  had 
been  allotted  to  him  as  a  homestead  by  proceedings  in  the  bankrupt 
court,  the  plaintiff  was  entitled  to  a  decree  of  foreclosure.  Brown 
v.  Hoover.  77  N.  C,  40;  Cheek  v.  Nail,  112  N.  O.,  370. 
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A  discharge  in  bankruptcy  bars  the  collection  of  a  debt  contracted 
for  the  purchase  of  land,  which  has  been  allotted  to  the  debtor  as  a 
homestead  in  the  proceedings  in  bankruptcy.  Hosklns  v.  Wall,  77 
N.  C,  249;  Moore  v.  Ingram,  91  N.  C,  376. 

A  homestead  is  allowed  against  a  judgment  obtained  on  a  new 
promise  to  pay  a  debt  discharged  by  bankruptcy.  Fraley  v.  Kelly, 
88  N.  C,  227. 

The  plaintiff,  having  been  adjudicated  a  bankrupt,  and  the  land  in 
controversy  having  been  assigned  to  him  as  his  homestead  in  the 
bankruptcy  proceedings,  it  Is  exempt  from  sale  under  execution  is- 
sued on  a  judgment  for  a  fiduciary  debt  which  is  not  discharged  by 
his  discharge  in  bankruptcy.     Simpson  v.  Houston,  97  N.  C,  344. 

Homestead,  how  laid  off. — A  homestead  may  be  laid  off  in  two 
tracts  not  contiguous.     Martin  v.  Hughes,  67  N.  C,  293. 

It  need  not  embrace  the  dwelling-house  if  the  homesteader  elect 
to  take  it  elsewhere.  Mayho  v.  Cotten,  69  N.  C,  289;  Flora  v.  Rob- 
bins,  93  N.  C,  38;  Fulton  v.  Roberts,  113  N.  C,  421. 

The  method  of  procedure  in  allotting  the  homestead  is  suggested 
by  the  court.     Burton  v.  Spiers,  87  N.  C,  87. 

The  validity  of  a  homestead  allotment  cannot  be  impeached  by 
matter  in  pais,  but  the  aggrieved  party  may  apply  to  the  court  to 
which  the  execution  and  attachment  are  returnable.    Ibid. 

Vendee  of  homestead  takes  subject  to  lien  of  docketed  judgments. 
A  valid  conveyance  of  land  before  the  allotment  of  a  homestead  is  a 
waiver  of  the  right  of  homestead  as  to  the  land  thereby  conveyed, 
and  the  vendee  takes  it  subject  to  the  lien  of  any  judgment  docketed 
prior  thereto,  but  the  vendor  may  subsequently  have  a  homestead 
allotted  to  him  in  other  lands.  Fleming  v.  Graham,  110  N.  C,  374: 
Allen  v.  Bolen,  114  N.  C,  560:  Thomas  v.  Fulford,  117  N.  C,  667. 

Contra:  The  homestead  right  or  estate  is  salable  or  assignable, 
and  the  purchaser  can  hold  the  land  to  which  it  pertains  to  the  ex- 
clusion of  judgment  creditors  during  its  existence.  Gardner  v. 
Batts,  114  N.  C,  496.  Clark,  J.,  dissenting.  Srr,  also,  Stern  v. 
Lee,  115  N.  C,  426:  Van  Story  v.  Thornton,  112  N.  C,  196;  Bevan  v. 
Ellis,  121  N.  C,  224. 

Homestead  valid  in  hands  of  purchaser  beyond  vendor's  death. 
The  docketing  of  judgments  against  a  debtor  who  holds  land  in  re- 
mainder, dependent  upon  life-estate  in  another,  creates  a  lien  upon 
such  estate,  which  not  being  susceptible  of  immediate  occupancy,  is 
not  protected  from  sale  under  execution  by  the  constitution  and 
laws  relating  to  homestead  exemptions.  But  where,  in  such  case, 
the  judgment  creditors  do  not  exercise  their  right  to  sell  their 
debtor's  estate  in  remainder,  and,  by  a  determination  of  the  particu- 
lar estate,  his  right  to  a  homestead  accrues,  and  he  thereupon  con- 
veys the  land  to  another  in  fee  (the  land  being  all  that  he  owns  and 
worth  less  than  $1,000).  the  enforcement  of  the  judgment  is  post- 
poned, not  only  until  the  death  of  the  debtor,  but  until  the  arrival 
at  full  age  of  his  youngest  child.  Stern  v.  Lee,  115  N.  C.t  426. 
(Clark  and  McRae,  J  J.,  dissenting). 

Burden  on  one  seeking  to  avoid  sheriffs  deed  for  homestead. — One 
who  seeks  to  avoid  a  prima  facie  title  to  land  under  execution  or 
judicial  sale,  upon  the  ground  that  such  land  was  exempt  from  sale 
under  the  laws  providing  homesteads,  must  allege  in  his  pleading 
specifically  the  facts  upon  which  the  right  to  the  homestead  depends, 
and  the  burden  is  also  upon  him  to  establish  such  facts.  Dickens  v. 
Long,  109  N.  C.  165:  Marshburn  v.  Lashlie,  122  N.  C,  237. 

Validity  of  homestead  arises  only  upon  execution* — Questions  of 
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lien,  homestead  rights,  &c,  cannot  be  considered  upon  a  judgment 
until  the  execution  should  have  been  issued.  Jeffries  v.  Aaron,  120 
N.  C,  167. 

If  allotment  set  aside,  statute  of  limitations. — Where  there  was  an 
irregularity  in  an  allotment  of  homestead  but  no  exception  is  taken 
thereto,  the  allotment  will  not  be  declared  void  so  as  to  permit  the 
statute  of  limitations  to  run  against  a  judgment  the  collection  of 
which  has  been  stayed  by  the  existence  of  such  allotment.  Formey- 
duval  v.  Rockwell,  117  N.  C,  320. 

No  exemption  against  allowance  to  mother,  in  bastardy  proceed- 
ings.— The  father  of  a  bastard  child  who  has  been  ordered  to  pay  an 
allowance  to  the  mother,  is  not  entitled  to  the  constitutional  exemp- 
tion of  five  hundred  dollars  as  against  such  debt  due  the  mother. 
State  v.  Parsons,  115  N.  C,  730. 

Fine  and  costs. — The  defendant  is  not  entitled  to  his  personal 
property  and  homestead  against  a  fine.  He  can  now  only  be  dis- 
charged by  staying  in  prison  twenty  days  and  taking  the  oath  that  he 
has  not  fifty  dollars  in  any  property  whatsoever,  The  Code,  Sec.  2972. 
The  decision  to  the  contrary  in  State  v.  Davis,  82  N.  C,  610,  was 
made  before  that  section  was  amended  by  ch.  76,  acts  1881.  State 
v.  Williams,  97  N.  C,  414. 

Note. — An  additional  remedy  is  given  by  ch.  191,  Sec.  3,  acts  1887, 
allowing  the  judgment  for  fines  to  be  docketed  and  ch.  581,  Sec.  8, 
acts  1899,  requiring  persons  imprisoned  for  crime  or  insolvents  com- 
mitted for  non-payment  of  fine  and  costs  to  be  worked  on  the  public 
roads.     State  v.  Hamby,  126  N.  C. 

(1)   Upon  debts  contracted  prior  to  February  twenty-fifth,  one 

thousand  eight  hundred  and  sixty-seven-. rmry*-*  p»-"  ?    j    xv>v 
JJ.  C,  c.  48,  8*  7.    1848,  c.  38,  s.  1. 

The  wearing  apparel,  working  tools,  arms  for  muster,  one 
wheel  and  two  pairs  of  cards,  one  loom,  one  Bible  and  Tes- 
tament, one  hymn-book,  one  prayer-book,  and  all  necessary 
school-books,  the  property  of  the  defendant,  shall  be  exempt 
from  seizure  under  execution  ;  and, 

R.  C,  <?.  45,  8.  8.  1H449  c.  32.   1846,  e.  o3.   1848,  c.  38,8.  8. 

In  addition  to  the  foregoing  articles,  there  shall  be,  in 
favor  of  every  housekeeper  complying  with  this,  chapter, 
exempt  from  execution  on  debts  contracted  since  the  first 
day  of  July,  one  thousand  eight  hundred  and  forty-five,  and 
prior  to  February  twenty-fifth  day,  one  thousand  eight  hun- 
dred and  sixty-seven,  the  following  property,  provided  the 
same  shall  have  been  set  apart  before  seizure,  to-wit,  one  cow 
and  calf,  ten  bushels  of  corn  or  wheat,  fifty  pounds  of  bacon, 
beef  or  pork,  or  one  barrel  of  fish,  all  necessary  farming 
tools  for  one  laborer,  one  bed,  bedstead   and  covering  for 
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eveiy  two  members  of  the  family,  and  such  other  property 

as  the  freeholders  appointed  for  that  purpose  may  deem 

necessary  for  the  comfort  and  support  of  such  debtor's  family, 

such  other  property  not  to  exceed  in  value  the  sum  of  fifty 

dollars  at  cash  valuation  :  Provided,  that  this  section  shall 

not  be  extended  to  any  person  against  whom  judgment  is 

obtained  and  execution  awarded   for  liability  incurred  for 

failure  or  neglect  to  work  on  the  public  roads,  or  to  muster, 

or  pay  his  poll-tax. 

What  is  exempt. — Under  Rev.  Code,  ch.  45,  a  chose  in  action  can- 
not be  allotted  as  a  part  of  the  exemption.  Ballard  v.  Waller,  52 
N.  C,  84.  Otiurtcise  under  this  constitution.  Frost  v.  Naylor,  68  N. 
C,  325. 

If  an  article  allotted  as  a  part  of  the  exemption  is  exchanged  for 
another,  the  latter  article  is  not  exempt  unless  set  apart  by  a  second 
allotment     Lloyd  v.  Durham,  60  N.  C,  282. 

pLhe  personal  property  exemption  against  a  debt  contracted  in 
1860  is  only  such  as  was  allowed  by  the  law  then  in  force,  viz..  Rev. 
Code,  ch.  45,  Sees.  7  and  8.     Carlton  v.  Watts,  82  N.  C,  212. 

The  personal  property  exemption  allowed  by  Sec.  7,  ch.  45,  Rev. 
Code,  can  only  be  claimed  if  actually  allotted  during  the  debtor's 
life-time.     Grant  v.  Hughes,  82  N.  C,  216. 

Homestead  void  against  debt  contracted  prior  to  the  constitution. 
It  is  the  duty  of  the  sheriff,  when  selling  land  under  execution,  to  lay 
off  the  homestead,  even  when  the  judgment  is  for  an  old  debt  to 
which  the  homestead  does  not  apply.  Arnold  v.  Estis,  92  N.  C,  162; 
Cobb  v.  Hallyburton,  92  N.  C,  652;  McCanless  v.  Flinchum,  98  N.  C, 
358;  McCracken  v.  Adler,  98  N.  C,  400;  Morrison  v.  Watson  101  N. 
C,  332. 

Note. — These  cases  are  overruled  by  Long  v.  Walker,  105  N.  C, 
90,  in  which  the  above  and  all  other  cases  are  reviewed  and  the  doc- 
trine settled  that  as  to  debts  contracted  prior  to  the  adoption  of  the 
constitution,  the  homestead  is  non-existent,  and  the  sheriff  is  not  re- 
quired to  lay  off  a  homestead  before  selling  under  execution  issued 
on  a  judgment  for  such  debt. 

Homestead  in  proceeds  of  sale  of  excess. — Where  a  homestead  is 
sold  to  satisfy  a  debt  created  before  the  ratification  of  the  constitu- 
tion of  1868,  one  thousand  dollars  of  the  proceeds  of  sale,  if  that  sum 
is  left  over  after  paying  the  old  debt,  will  be  treated  as  a  homestead. 
Leak  v.  Gay,  107  N.  C,  468. 

Homestead  by  acquiescence. — In  1869,  the  plaintiff's  intestate  ob- 
tained judgment  against  the  ancestor  of  the  defendants,  on  debts 
contracted  in  1866,  and  a  homestead  was  allotted  to  the  defendant, 
which,  at  his  death,  was  re-allotted  to  his  infant  children,  the  present 
defendants.  A  petition  was  filed  by  the  debtor's  administrator 
to  sell  the  homestead  to  make  assets  to  pay  the  judgment:  Held, 
(1)  that  by  assenting  for  so  long  a  time  to  the  homestead  allotment, 
and  by  availing  themselves  of  the  provision  of  the  statute,  which 
prevented  the  judgments  from  being  barred,  the  creditors  were  pre- 
cluded from  denying  the  right  of  the  infants  to  the  homestead;  (2) 
that  the  creditors  were  entitled  to  have  the  reversion  after  the  de- 
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termination  of  the  homestead,  not  the  absolute  estate  in  the  land, 
sold  to  pay  their  debts.  Cobb  v.  Hallyburton,  92  N.  C,  652;  Ladd  v. 
Byrd,  113  N.  C.,  466. 

Conveyance  "subject  to  exemptions." — Where  a  deed  conveys  all 
the  grantor's  property,  except  such  part  as  the  law  allows  poor 
debtors,  property  which  could  have  been,  but  which  had  not  actually 
been  set  apart  as  exempted,  passes  by  deed.  West  v.  Massey,  52  N. 
C,  143.     See,  also,  cases  above  cited. 

The  record  of  allotment. — A  record  of  an  allotment  of  articles  as 
exempted  to  a  person  shown  not  to  have  been  at  the  time  in  the 
possession  of  them,  is  not  admissible  in  evidence  in  a  suit  for  these 
articles  between  third  persons.    Weaver  v.  Parker,  61  N.  C,  479. 

Mode  of  reviewing  the  allotment. — The  proper  way  of  reviewing 
the  action  of  commissioners,  upon  an  allegation  of  Improper  allot- 
ment under  ch.  45,  Rev.  Code,  is  by  a  recordari  in  the  nature  of  a 
writ  of  false  Judgment.     Ballard  v.  Waller,  52  N.  C,  84. 

Note. — The  mode  of  review  now  provided  is  found  in  Sec.  519, 
post. 

Attachment  levied  on  exempted  property. — Quaere,  whether  prop- 
erty exempt  from  execution  can  be  attached  where  the  owner  fraudu- 
lently evades  service  of  process?  But  an  absence  as  a  soldier  in  the 
army  is  not  such  an  evasion.    Abrams  v.  Pender,  44  N.  C,  260. 

Liability  of  an  officer  for  levying  upon  exempt  property. — An 
officer  is  not  liable  for  levying  upon  and  selling  a  gun  used  for  mus- 
tering, unless  he  knows  or  has  good  reason  to  belive  that  it  was  so 
used  by  the  defendant  in  the  execution.  Henson  v.  Edwards,  32  N. 
C,  43. 

fire  Sec.  516,  post,  and  cases  cited. 

Widow's  year's  support  not  exempt  as  against  husband's  debts. 
Personal  property  allotted  to  a  widow  as  her  year's  support  is  liable 
to  an  execution  issued  on  a  judgment  recovered  against  the  hus- 
band in  his  life-time.    Grant  v.  Hughes,  82  N.  C,  216. 

Notk. — This  Is  changed  by  ch.  42,  acts  of  1880. 

(2)  Debts  contracted  since  February  twenty-fifth,  one  thousand 
eight  hundred  and  sixty-seven,  and  prior  to  April  twenty- 
fourth,  one  thousand  eight  hundred  and  sixty-eight 

1866-'7,  c.  61,  s.  7.    1S7&,  c  2&<$,  a.  1. 

The  wearing  apparel,  working  tools,  arms  for  muster, 
one  wheel  and  two  pairs  of  cards,  one  loom,  one  Bible  and 
Testament,  one  hymn-book,  one  prayer-book,  and  all  neces- 
sary school-books,  the  property  of  the  defendant,  shall  be 
exempt  from  seizure  under  execution.  And  the  following 
property  of  each  head  of  a  family  or  housekeeper  shall  be 
exempt  from  execution  except  for  taxes  :  All  necessary 
farming  and  mechanical  tools,  one  work  horse,  one  yoke  of 
oxen,  one  cart  or  wagon,  one  milch  cow  and  calf,  fifteen 
head  of  hogs,  five  hundred  pounds  of  pork  or  bacon,  fifty 
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bushels  of  corn,  twenty  bushels  of  wheat  or  rice,  household 
and  kitchen  furniture  not  to  exceed  in  value  two  hundred 
dollars,  the  libraries  of  licensed  attorneys  at  law,  practicing 
physicians  and  ministers  of  the  gospel,  and  the  instruments 
of  surgeons  and  dentists  used  in  their  professions  :  Provided, 
that  the  value  of  the  personal  property  exemptions  shall  not 
exceed  five  hundred  dollars. 

(3)  Upon  debts  contracted  and  causes  of  actions  accrued  since 
April  the  twenty-fourth,  one  thousand  eight  hundred  and 
sixty-eight,  and  prior  to  May  first,  one  thousand  eight  hun- 
dred and  seventy-seven. 

The  property,  real  and  personal,  as  set  forth  in  article  ten 
of  the  constitution  of  the  state. 

Invalid  against  debts  contracted  prior  to  the  adoption  of  constitu- 
tion.— The  homestead  and  personal  property  exemption  is  valid 
against  debts  contracted  prior  to  its  adoption.  Hill  v.  Kessler,  63  N. 
C,  437;  Jacobs  v.  Smallwood,  63  N.  C,  112;  Crummen  y.  Bennett, 
68  N.  C,  494;  Garrett  v.  Cheshire,  69  N.  C,  396;  Abbott  v.  Cro- 
martie,  72  N.  C.f  292;  Wilson  v.  Sparks,  72  N.  C.,  208;  Edwards  v, 
Kearsey,  74  N.  C„  241;  Barrett  v.  Richardson,  76  N.  C.,  429.  Orer- 
ruled.  The  homestead  and  personal  property  exemption  is  not 
good  against  debts  contracted  prior  to  its  adoption.  Edwards  v. 
Kearsey,  96  U.  S.,  595;  Earle  v.  Hardie,  80  N.  C,  177;  Carlton  v. 
Watts,  82  N.  C,  212;  Dail  v.  Sugg,  85  N.  C,  104;  Leach  v.  Jones,  86 
N.  C,  404;  Keener  v.  Goodson,  89  N.  C.,  273. 

Effect  of  levy  prior  to  adoption  of  the  homestead. — Specific  liens 
previously  obtained,  as  by  levy,  are  not  divested  by  the  homestead 
clause  of  the  constitution  of  1868.     McKeithan  v.  Terry,  64  N.  C,  25. 

The  same  as  to  a  deed  in  trust  to  pay  debts  made  before  the  adop- 
tion of  the  constitution.     Sluder  v.  Rogers,  64  N.  C,  289. 

But  no  such  lien  is  acquired  by  a  levy  after  the  adoption  of  the 
constitution,  though  the  execution  bears  teste  before.  Ladd  v. 
Adams,  66  N.  C,  164;  Horton  v.  McCall,  66  N.  C,  159. 

The  constitution  of  1868  went  into  effect  on  the  24th  of  April  of 
that  year,  for  all  purposes  of  domestic  policy;  so  that  a  levy  on  the 
25th  of  June,  1868,  did  not  forestall  the  right  of  homestead.  Pern- 
berton  v.  McRae,  75  N.  C,  497. 

Note. — These  decisions  have  no  .bearing  since  the  overruling  of 
Hill  v.  Kessler  as  to  the  retroactive  effect  of  the  homestead.  They 
are  given  merely  as  a  part  of  the  history  of  the  decisions  upon  the 
subject.  , 

Authority  of  the  legislature  over  the  homestead. — The  act  of  1869- 
'70,  ch.  121,  exempting  from  execution  the  reversionary  interest  in 
homesteads,  is  constitutional.     Poe  v.  Hardie,  65  N.  C,  447. 

The  general  assembly  cannot  reduce  the  homestead,  but  may  en- 
large the  same,  both  as  to  value  and  duration  of  the  estate.  Martin 
v.  Hughes,  67  N.  C,  293.  The  general  assembly  can  neither  enlarge 
nor  reduce  the  homestead  and  personal  property  exemption  as  fixed 
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by  the  constitution.     (Overruling  Martin  y.  Hughes).    Wharton  v. 
Taylor,  88  N.  C,  230;  Rogers  v.  Kimsey,  101  N.  C.,  559. 

Homestead  a  determinable  fee. — The  homestead  is  a  determinable 
fee,  the  owner  of  which  is  not  impeachable  for  waste.  Poe  v. 
Hardie,  65  N.  C,  447. 

But  an  injunction  will  issue  to  restrain  waste,  as  by  cutting  tim- 
ber trees  for  sale.    Jones  v.  Britton,  102  N.  C,  166. 

Suspension  of  statute  of  limitations  upon  Judgments. — The  sus- 
pension of  the  statute  of  limitations  upon  judgments  as  to  the  re- 
versionary interest  in  homestead,  applies  only  where  the  Judgment 
has  been  docketed  in  the  county  where  the  land  lies  and  the  home- 
stead has  been  allotted.  McDonald  v.  Dickson,  85  N.  C,  248;  Gotten 
v.  McClenahan,  85  N.  C,  254. 

Against  a  note  given  in  renewal  of  an  old  debt. — A  note  given 
since  1868  in  renewal  of  an  old  one,  is  a  new  contract,  and  subject 
to  the  homestead.  Wilson  v.  Patton,  87  N.  C,  318;  Long  v.  Walker, 
105  N.  C,  90. 

Owelty  of  partition. — Where  there  is  a  charge  for  equality  of  parti- 
tion the  defendant  is  entitled  to  his  homestead  after  deducting  from 
the  value  of  the  land  the  amount  of  the  charge  for  owelty.  Thomp- 
son v.  Peebles,  85  N.  C,  418. 

(4)   Upon  debts  contracted  or   causes  of  action  accruing  since 
May  first,  one  thousand  eight  hundred  and  seventy-seven. 

1876->7,  c.  253,  8.  1.    1885,  c.  359.    J887,  c,  17.    1895, 
c.  397. 

The  property,  real  and  personal,  specified  in  sub-division 

three  of  this  section,   and  the  homestead  of  any  resident  of 

this  state  shall  not  be  subject  [to  the  lien  of  any  judgment 

or  decree  of  any  court,  or]  to  sale  under  execution  or  other 

process  thereon,   except  such  as  may  be  rendered  or  issued 

to  secure   the  payment  of  obligations   contracted  for  the 

purchase  of  the  said  real  estate,  or  for  laborers'  or  mechanics' 

liens,  for  work  done  and  performed  for  the  claimant  of  said 

homestead,  or  for  lawful   taxes:    Provided,  the  statute  of 

limitations  shall  not  run  against  any   [payment  owing  by] 

judgment  against  the  owner  of  a  homestead  interest  during 

the   existence   of  such    homestead    or   homestead   interest 

whether  the  same  has  been  or  shall  hereafter  be  allowed, 

assigned  and  set  apart  under  execution  or  otherwise. 

Note. — By  ch.  359,  acts  1885,  the  words  in  the  third  and  fourth 
lines  of  this  subsection  above  enclosed  in  brackets  were  stricken  out 
and  the  "proviso"  as  above  was  added.  By  ch.  17,  acts  1887,  the 
words  in  the  proviso  above  set  out  in  brackets  were  stricken  out 
and  the  words  "judgment  against"  were  substituted  in  their  stead. 
To  read  the  subsection  as  it  now  stands,  simply  omit  all  words  with- 
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in  brackets.  Acts  1896,  chapter  397,  duplicates  acts  1887,  chapter  17, 
In  correcting  the  word  "payment"  in  Acts  1885,  chapter  359,  into 
"judgment" 

The  effect  of  the  amendments. — Since  the  passage  of  the  act  of 
1885,  ch.  359,  a  judgment  is  a  lien  on  the  homestead  interest  Jones 
v.  Britton,  102  N.  C,  166;  Rogers  v.  Klmsey,  101  N.  C.t  559;  Bevan  v. 
Ellis,  121  N.  C,  224.  Quaere,  whether  this  act  affects  causes  of  ac- 
tion accruing  prior  to  its  passage.    Rankin  v.  Shaw,  94  N.  C,  405. 

Chapter  359,  acts  1885,  amendatory  of  the  homestead  law,  and  re- 
pealing the  clause  exempting  homestead  from  the  lien  of  judgments* 
does  not  impair  the  obligation  of  a  contract  or  interfere  with 
vested  rights  by  being  allowed  to  operate  retrospectively,  so  as  to 
include  judgments  upon  debts  contracted  before  it  became  a  law 
and  while  The  Code,  Sec.  501  (4),  was  in  operation.  Leak  v.  Gay, 
107  N.  C,  468. 

The  restoration  of  the  lien  of  a  judgment,  under  the  act  of  1885, 
does  not  affect  the  judgment  debtor's  right  to  exoneration,  or  his 
power  to  encumber  his  homestead  by  conveyance  executed  in  com- 
pliance with  Sec.  8,  art.  10  of  the  constitution.  Leak  v.  Gay,  107  N. 
C,  482. 

Homestead  not  exempt  against  collection  of  the  purchase-money. 
The  homestead  is  not  good  against  judgment  for  purchase-money. 
Durham  v.  Bostic,  72  N.  C,  353;  Whitaker  v.  Elliott,  73  N.  C,  186; 
Durham  v.  Wilson,  104  N.  O.,  595;  Toms  v.  Pite,  93  N.  C,  274:  Dail 
v.  Sugg,  85  N.  C,  104;  Smith  v.  High,  85  N.  C,  93.  It  can  be 
shown  by  parol  that  the  judgment  is  for  the  purchase-money  of  the 
homestead.     Buie  v.  Scott,  112  N.  C,  375. 

Where  a  purchaser,  in  payment  for  a  tract  of  land,  endorsed  to 
the  vendor  certain  notes  payable  to  himself,  he  cannot  claim  a 
homestead  in  the  land  so  purchased  against  a  judgment  rendered 
against  him  on  said  notes  as  endorser.  Whitaker  v.  Elliott  73  N. 
C,  186. 

Nor  will  the  receipt  for  purchase-money  in  the  deed  release 
the  homestead  from  execution.    Lawson  v.  Prlngle,  98  N.  C,  450. 

No  vendor's  Hen  for  purchase-money. — While  land  is  not  exempt 
under  the  provisions  of  the  constitution  and  statutes  providing  for  a 
homestead,  from  sale  for  its  purchase-money,  no  lien  exists  in  favor 
of  the  vendor  until  he  shall  have  reduced  his  debt  to  judgment  and 
had  it  docketed  as  required  of  other  judgments.  Hoskins  v.  Wall, 
77  N.  0.,  249;  Smith  v.  High,  85  N.  C,  93;  Moore  v.  Ingram,  91  N.  C, 
376;  Hardy  v.  Carr,  104  N.  C,  33. 

Good  against  a  debt  for  money  borrowed  to  pay  for  the  homestead. 
Where  a  purchaser  of  land  borrows  money  to  pay  for  it,  such  debt  U 
no  lien  on  the  lot  purchased,  and  he  can  assert  his  homestead  there- 
in against  a  judgment  obtained  upon  the  debt.  Brodie  v.  Batchelor, 
75  N.  C,  51. 

Not  good  against  note  for  price. — Where  a  bargainee  of  land  con- 
tracted, as  a  part  of  the  price,  to  pay  a  note  due  by  the  obligor  to  a 
third  party,  the  homestead  cannot  be  claimed  in  the  land  against 
a  judgment  on  such  note.    Fox  v.  Brooks,  88  N.  C,  234. 

Debt  for  purchase-money  of  homestead  discharged  by  bankruptcy. 
A  discharge  In  bankruptcy  bars  the  collection  of  a  debt  contracted 
for  the  purchase  of  land  which  has  been  allotted  to  the  debtor  as  a 
homestead  in  bankruptcy.     Hoskins  v.  Wall,  77  N.  C,  249. 

Homestead  not  affected  by  a  lien  for  materials. — The  homestead 
right  is  not  affected  by  a  lien  for  materials  furnished  and  used  on 
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land  covered  by  the  homestead  and  the  act  of  assembly  (B.  R.,  65, 
Sec.  1)  in  so  far  as  it  gave  such  a  lien  Is  unconstitutional.  Gum- 
ming v.  Bloodworth,  87  N.  C.,  83;  Broyhill  v.  Gaither,  119  N.  C.,  443. 

In  a  sale  to  make  assets. — Where,  in  a  proceeding  to  sell  land  to 
make  assets,  it  appears  that  the  debts  contracted  by  the  deceased 
prior  to  the  adoption  of  the  homestead  exceed  the  value  of  the  per- 
sonalty, a  sale  should  be  ordered  without  exempting  the  homestead. 
A  discrimination  between  debts  contracted  before  and  after  the 
homestead  can  only  be  exercised,  if  at  all,  when  the  proceeds  of  the 
sale  are  brought  into  court  for  distribution.  Gamble  v.  Watterson, 
83  N.  C,  573 ;  Gregory  v.  Ellis,  86  N.  C,  579. 

Reversionary  interest. — The  act  forbidding  sale  of  the  reversion- 
ary interest  is  constitutional.  Poe  v.  Hardie,  65  N.  C,  447;  Mark- 
ham  v.  Hicks,  90  N.  C,  204. 

The  reversionary  Interest  in  a  homestead  cannot  be  sold  by  an 
administrator,  in  a  petition  to  make  real  estate  assets,  during  the 
minority  of  one  of  the  children  of  the  intestate.  Hinsdale  v.  Will- 
iams, 75  N.  C,  430.  See  Wharton  v.  Taylor,  88  N.  C,  230,  cited  under 
preceding  subsection. 

No  lien  on  the  homestead  or  its  reversion  is  acquired  by  docket- 
ing a  judgment  rendered  on  contracts  entered  into  subsequent  to 
May  1,  1877,  unless  the  judgment  is  for  the  purchase-money  of  the 
homestead,  or  for  laborer's  or  mechanic's  lien  for  labor  and  work 
thereon,  or  for  taxes.  Markham  v.  Hicks,  90  N.  C,  204;  Utley  v. 
Jones,  92  N.  C,  261. 

The  statute  of  limitations  does  not  run  against  a  debt  owing  by  a 
homesteader,  during  the  existence  of  his  interest  in  the  homestead, 
provided  the  same  has  been  laid  off.  Morton  v.  Barber,  90  N.  0., 
399. 

The  act  of  the  25th  of  March,  1870,  which  prohibits  the  sale  of  the 
reversionary  interest  in  land  charged  with  the  homestead  exemp- 
tion, cannot  deprive  a  creditor  of  a  vested  right  acquired  by  docket- 
ing his  judgment  before  the  act  was  passed.  Lowdermilk  v.  Corpen- 
ing,  92  N.  C,  333. 

The  act  declaring  that  the  statute  of  limitations  shall  not  run 
against  any  debt  owing  by  the  homestead,  which  is  affected  by  the 
act  forbidding  the  sale  of  the  reversion  (Bat  Rev.,  ch.  55,  Sec.  26), 
has  been  repealed,  together  with  the  act  forbidding  such  sale  by 
not  being  brought  forward  in  The  Code  of  1883,  and  the  statute  be- 
gins to  run  against  such  debts  from  November  1st,  1883,  when  the 
repealing  act  (The  Code)  went  into  effect.  Cobb  v.  Hallyburton,  92 
N.  C,  652;  Ladd  v.  Byrd,  113  N.  C,  466. 

A  judgment  was  recovered  and  docketed  against  W.,  in  1877,  on  a 
debt  contracted  in  1874.  In  the  same  year,  after  the  judgment  he 
conveyed  his  lands,  of  less  value  than  $1,000,  to  purchasers  for  value; 
in  1880  W.  died,  leaving  no  widow  or  minor  children  surviving  him, 
and  administration  was  granted  upon  his  estate  in  the  same  year: 
Held,  (1)  that  the  judgment  was  a  lien  upon  the  lands  owned  by  W.  at 
the  time  of  the  docketing  thereof,  subject  to  his  right  to  a  home- 
stead, snd  that,  upon  his  death  the  creditor  might  enforce  that  lien 
against  the  purchasers;  (2)  that  an  action  commenced  in  1884  to  en- 
force this  remedy  was  not  barred  by  the  statute  of  limitations. 
Rogers  v.  Kimsey,  101  N.  C,  559. 

A  judgment  is  now  a  lien  on  land  subject  to  homestead.  Jones 
v.  Britton,  102  N.  C,  166;  Bevan  v.  Ellis,  121  N.  C,  224. 

Income,  acquisitions  and  increase. — The  Income  derived  from  a 
homestead,  and  all  acquisitions  of  property  derived  from  such  in- 

679 


§  50 1  (4)  CLARK'S  CODE   OF   CIVIL  PROCEDURE. 

come,  and  the  natural  increase  of  personal  property  set  apart  as  the 
personal  property  exemption,  are  all  liable  to  sale  under  execution. 
Bank  v.  Green,  78  N.  C.,  247;  Tucker  v.  Tucker,  108  N.  C.f  235. 

Statute  does  not  run  against  judgment  Hen  on  homestead  till  death 
of  homesteader. — On  March  18,  1876,  a  judgment  was  docketed 
against  G.,  and  a  homestead  allotted  on  July  31,  1876;  she  conveyed 
it  to  H.  December  29,  1881,  and  died  June  2,  1891 :  Held,  in  a  proceed- 
ing by  G.'s  administrator  to  sell  the  land  for  assets  to  pay  the  judg- 
ment, that  the  lien  of  the  judgment  continued  so  as  to  be  a  charge 
upon  the  land,  and  that  the  administrator  was  entitled  to  sell  it  to 
pay  the  judgment  and  costs  of  its  enforcement.  Blythe  v.  Gash,  114 
N.  C.f  659. 

Sec.  502.    SJieriffto  summon  appraisers.    1868-'9,  c.  137 , 
s.  2.    1893,  c.  58. 

Before  levying  upon  the  real  estate  of  any  resident  of 
this  state,  who  is  entitled  to  a  homestead  under  this  chapter, 
and  the  constitution  of  this  state,  article  ten,  the  sheriff  or 
other  officer  charged  with  such  levy,  shall  summon  three 
discreet  persons  qualified  to  act  as  jurors,  to  whom  he  shall 
administer  the  following  oath  :  "I,  A  B,  do  solemnly  swear 
(or  affirm)  that  I  have  no  interest,  near  or  remote,  in  the 
homestead  exemption  of  C  D,  and  that  I  will  faithfully  per- 
form the  duties  of  appraiser  (or  assessor,  as  the  case  may  be) 
in  valuing  and  laying  off  the  same  :  So  help  me,  God." 
Provided,  that  in  cases  where  he  shall  deem  it  necessary, 
he  may  summon  the  County  Surveyor  or  some  other  com- 
petent surveyor  to  assist  in  laying  off  the  homestead  by 
metes  and  bounds. 

Note. — The  Proviso  in  this  section  was  added  1893,  ch.  58. 

Appraisers  not  required  to  be  freeholders. — There  is  no  require- 
ment that  appraisers  to  allot  the  homestead  shall  have  the  qualifi- 
cation of  being  freeholders,  as  is  the  case  with  extraordinary  or 
talcs  jurors,  but  simply  that  they  shall  be  "qualified  to  act  as  jurors." 
i.  e.,  as  ordinary  or  regular  jurors.    Hale  v.  Whitehead,  115  N.  C,  28. 

if  the  owner  does  not  petition  for  homestead,  the  creditor  must  pay 
the  fees  for  the  allotment. — Where  the  owner  of  land  does  not  peti- 
tion for  homestead,  it  is  the  duty  of  the  officer  to  lay  it  off  at  the 
expense  of  the  creditor,  and  if  he  refuses  to  pay  the  fees,  the  officer 
will  be  justified  in  refusing  to  serve  the  process.  Lute  v.  Rellly,  65 
N.  C,  20;  Taylor  v.  Rhyne,  65  N.  C,  530;  Vannoy  v.  Haymore,  71  N. 
C,  128. 

Exceptions  to  appraisers. — An  objection  to  the  appraisers  or  any 
one  of  them  should  be  made  in  apt  time  to  the  sheriff,  and  If  not 
allowed  by  him,  then  by  application  to  the  township  trustees;  and  if 
not  allowed  by  them,  it  must  be  raised  by  petition  in  a  special  pro- 
ceeding. If  the  objection  is  not  made  in  apt  time,  it  is  held  to  be 
waived.     Chambers  v.  Penland,  74  N.  C,  340. 
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The  exception  to  the  qualification  of  an  appraiser  must  be  taken 
before  he  enters  upon  the  discharge  of  his  duty.  Burton  v.  Spiers, 
87  N.  C,  87. 

It  must  appear  from  the  return  that  the  appraisers  were  sworn. 
Persons  appointed  to  lay  off  a  homestead  and  allot  personal  prop- 
erty exemption,  must  be  sworn,  and  it  must  appear  affirmatively 
from  their  return  that  they  were  sworn;  and  they  must  make  such 
a  descriptive  list  of  the  personal  property  as  will  enable  creditors 
to  ascertain  what  property  is  exempted;  and  when  these  require- 
ments are  not  complied  with,  their  proceedings  may  be  treated  as  a 
nullity  by  creditors.  Smith  v.  Hunt,  68  N.  C,  482;  Coble  v.  Thorn,  72 
N.  C,  122. 

Failure  to  allot. — A  homestead  cannot  be  defeated  by  a  failure  of 
the  sheriff  to  have  it  laid  off  by  metes  and  bounds.  Littlejohn  v. 
Bgerton,  77  N.  C,  379;  Formeyduval  v.  Rockwell,  117  N.  C,  320. 

Appraisers  summoned  by  constable. — A  constable  to  whom  an  exe- 
cution from  the  court  of  a  justice  of  the  peace  has  been  delivered 
may  summon  appraisers  and  administer  to  them  the  prescribed  oath. 
McAuley  v.  Morris,  101  N.  C,  369. 

Sec.  503.    Duty  of  appraisers.    18(>8-'9,  c.  137  9  s.  3. 

The  said  appraisers  shall  thereupon  proceed  to  value  the 
homestead,  with  its  dwelling  and  buildings  thereon,  and 
lay  off  to  said  owner  such  portion  as  he  may  select,  or  to 
any  agent,  attorney,  or.  other  person  in  his  behalf,  not  ex- 
ceeding in  value   one   thousand   dollars,  and    to  fix   and 

describe  the  same  by  metes  and  bounds. 

Debtor's  right  to  elect. — The  debtor's  choice  is  not  restricted  to 
the  tract  on  which  he  resides  nor  to  contiguous  tracts.  Mayho  v. 
Cotten,  69  N.  C,  289;  Fulton  v.  Roberts,  113  N.  C,  421;  McCracken 
v.  Adler,  98  N.  0.,  400. 

Where  a  judgment  debtor  owns  several  town  lots,  some  of  which, 
including  that  whereon  is  his  dwelling,  are  encumbered  by  prior 
liens  (mortgages)  to  the  extent  of  their  full  value,  and  the  others 
are  unencumbered,  he  has  the  right  to  have  his  homestead  allotted 
from  the  unencumbered  lands  without  reference  to  whether  they 
embraced  his  dwelling  and  other  buildings.     Flora  v.  Robbins,  93  N. 

Judgment  creditors  cannot  complain  of  the  homesteader's  election 
to  take  the  present  value  of  his  homestead.  Leak  v.  Gay,  107  N.  C, 
482. 

Debtor's  right  to  be  present. — An  allotment  of  a  homestead  ex- 
emption is  illegal  where  the  debtor  is  not  given  the  opportunity  to 
be  present  and  make  his  selection.  McGowan  v.  McGowan,  122  N. 
C,  164. 

Children  must  assert  their  rights  during  minority. — Minor  chil- 
dren of  a  deceased  person  who  were  made  parties  to  a  proceeding 

for  the  sale  of  their  father's  land  to  pay  his  debts,  and  who  failed 
to  claim  homestead  rights  in  the  land,  cannot,  after  coming  of  age, 
maintain  an  action  against  the  grantees  of  an  innocent  purchaser 
under  a  decree  of  sale  rendered  in  such  proceedings,  to  set  aside  the 
sale  and  recover  possession  of  the  land  on  the  ground  that  it  was  the 
homestead  of  the  deceased,  and  as  such  exempt  from  payment  of  his 
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debts  "during  the  minority  of  the  children,  or  any  one  of  them." 
Dickens  v.  Long,  112  N.  C.,  311. 

Allotment  not  necessary  to  vest  title. — The  title  to  the  homestead 
is  vested  in  the  owner  by  the  constitution,  and  no  allotment  by  the 
sheriff  is  necessary  to  vest  his  title  thereto.  Lambert  v.  Kinnerv, 
74  N.  C,  348:  Abbott  v.  Cromartie,  72  N.  C.,  222;  Lute  v.  Reilly,  65 
N.  C,  20;  Crummen  v.  Bennett,  68  N.  C,  494;  Duval  v.  Rollins,  71  N. 
C,  248;  Littlejohn  v.  Egerton,  77  N.  C,  379;  Gheen  v.  Summey,  80 
N.  C,  187;  Hughes  v.  Hodges,  102  N.  C,  236;  Keener  v.  Goodson,  89 
N.  C,  273. 

But  the  allotment  is  necessary  to  ascertain  whether  there  Is  an 
excess  subject  to  execution.  Lambert  v.  Kinnery,  74  N.  C,  348; 
Mebane  v.  Layton,  89  N.  C,  396. 

Allotment  not  necessary,  when. — Where  land  is  subject  to  the  pay- 
ment of  debts  against  which,  under  the  constitution,  the  right  of  the 
homestead  does  not  prevail,  and  the  debtor  has  no  other  property 
but  the  land,  which  is  of  less  value  than  one  thousand  dollars,  the 
sheriff  need  not  have  the  homestead  laid  off  in  order  to  a  sale  under 
execution.  And  the  deed  of  the  sheriff  to  the  purchaser  In  such  case 
Is  not  affected  by  his  failure  to  lay  off  the  homestead.  Miller  v. 
Miller,  89  N.  C,  402. 

Note. — No  allotment  of  homestead  is  necessary  either  where  the 
judgment  is  on  a  debt  contracted  for  the  purchase-money  of  the 
homestead,  or  for  a  debt  contracted  prior  to  the  adoption  of  the  home- 
stead. See  cases  cited  under  Sec.  501,  ante;  especially  Long  v.  Wal- 
ker, 105  N.  C,  90,  in  which  the  authorities  are  reviewed  and  the  doc- 
trine settled. 

Allotment  too  vague. — The  allotment  of  "an  interest  of  $100"  in 
certain  .property  as  a  part  of  the  exemption  is  so  vague  and  indefi- 
nite, that  it  is  void.  Coble  v.  Thorn,  72  N.  C,  121;  Smith  v.  Hunt, 
68  N.  C,  482. 

Allotment  not  too  vague. — In  laying  off  a  homestead,  it  is  not  nec- 
essary for  the  appraisers  to  run  it  off  by  course  and  distance,  and 
any  description  by  which  the  land  can  be  located,  is  a  compliance 
with  the  provisions  of  the  statute.    Ray  v.  Thornton,  95  N.  C,  571. 

Allotment  must  be  In  severalty. — The  constitutional  provision  for 
a  homestead,  and  the  statutes  enacted  in  pursuance  thereof,  require 
a  specific  allotment  of  the  homestead  in  severalty,  and  does  not  per- 
mit any  community  of  interest  between  the  homesteader  and  the 
purchaser  of  the  excess.     Campbell  v.  White,  95  N.  C,  491. 

Must  be  allotted  in  realty,  and  not  In  its  proceeds. — Although  the 
real  property  of  a  judgment  debtor  is  incapable  of  division  the  court 
has  no  power  to  order  a  sale  of  the  land  and  a  payment  of  one  thous- 
and dollars  out  of  proceeds  in  lieu  of  homestead.  Oakley  v.  Van 
Noppen,  96  N.  C,  247;  Campbell  v.  White,  95  N.  C,  491. 

In  realty  fraudulently  conveyed. — Where  a  conveyance  of  realty  is 
found  to  be  fraudulent  the  court  may  order  the  land  sold,  first  ap- 
pointing commissioners  (or  directing  the  clerk  to  appoint)  to  set 
apart  the  homestead.     Benton  v.  Collins,  125  N.  C. 

Value  of  buildings  must  be  included. — In  alloting  the  homestead, 
the  value  of  the  buildings  erected  on  the  land  must  be  considered 
by  the  appraisers,  for  the  homesteader  is  not  entitled  to  one  thous- 
and dollars  worth  of  land,  and  also  the  buildings  which  may  be  on 
it.     Ray  v.  Thornton,  95  N.  C,  571. 

Manner  of  allotment. — Method  of  procedure  in  allotting  home- 
stead suggested.    Burton  v.  Spiers,  87  N.  C,  87. 
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Allotment  by  order  of  court- — In  an  equitable  proceeding  in  supe- 
rior court,  the  court  may  appoint  commissioners  to  allot  the  home- 
stead. Benton  v.  Collins,  125  N.  O.,  83;  Littlejohn  y.  Egerton,  77  N. 
C,  379. 

See.  804.    Appraisers  to  make  return*     1 868-^9  9  c.  137 \ 
s.  4.    1885,  c.  272. 

They  shall  then  make  and  sign  in  the  presence  of  the 
officer  a  return  of  their  proceedings,  setting  forth  the  prop- 
erty exempted,  which  shall  be  returned  by  the  officer  to  the 
clerk  of  the  court  for  the  county  in  which  the  homestead  is 
situated  and  tiled  with  the  judgment-roll  in  the  action,  and 
a  minute  of  the  same  entered  on  the  judgment  docket,  and 
a  certified  copy  thereof  under  the  hand  of  the  clerk  shall  be 
registered  in  the  office  of  the  register  of  deeds  for  the  county, 
"and  said  officer  shall  likewise  make  a  transcript  of  said 
returns  over  his  hand  and  return  the  same  without  delay  to 
the  clerk  of  the  court  of  the  county  from  whence  the  execu- 
tion issues,  and  said  clerk  shall  likewise  file  and  make  a 
minute  of  the  same  as  above  directed,"  and  in  all  judicial 
proceedings  the  original  return  or  a  certified  copy  thereof 
may  be  read  in  evidence. 

Note. — The  words  in  quotation  marks  were  inserted  in  this  sec- 
tion by  ch.  272,  acts  1887. 

Homestead  not  subject  to  re-allotment. — If  a  homestead  has  been 
regularly  laid  off  it  cannot  be  re-allotted  at  the  instance  of  a  credi- 
tor whose  debt  was  at  that  time  in  existence,  except  in  case  of  fraud 
or  irregularity.  Gully  v.  Cole,  96  N.  C,  447;  Ibid,  102  N.  C,  333; 
Thornton  v.  Vanstory,  107  N.  C,  331:  Vanstory  v.  Thornton,  110  N. 
C,  10.     Now  see  Sec.  504  a,  post. 

Quarc,  as  to  the  equitable  remedy  which  creditors  might  have  if 
the  homestead  had  increased  in  value  since  its  allotment.  Gully  v. 
Cole,  96  N.  C,  447.     Since  given  by  statute.     See  504  a,  post. 

Additional  value  can  be  subjected. — But  when  the  homestead  has 
once  been  designated,  if  the  homesteader  subsequently  puts  substan- 
tial improvements  thereon  in  the  form  of  buildings,  whereby  a  value 
much  greater  than  one  thousand  dollars  is  imparted  to  the  prop- 
erty, his  creditors  have  the  right  to  have  the  money  or  property  so 
placed  on  the  homestead  applied  to  the  satisfaction  of  their  debts. 
Vanstory  v.  Thornton,  110  N.  C,  10. 

The  right  of  the  creditor  to  proceed  against  the  property  so  added 
to  the  homestead  is  not  by  execution,  but  by  an  action  invoking  the 
equitable  jurisdiction  of  the  courts.  Vanstory  v.  Thornton,  110  N. 
C,  10. 

Requisites  for  the  return. — Unless  appraisers  are  sworn,  and  also 
return  a  descriptive  list  sufficiently  definite  to  identify  the  property 
set  apart,  their  proceedings  are  a  nullity.  Smith  v.  Hunt,  68  N.  C.f 
482;  Coble  v.  Thorn,  72  N.  C,  121. 
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Amendment  of  return. — It  Is  allowable  for  appraisers  of  a  home- 
stead to  amend  their  return  before  It  has  been  filed.  Gudger  v.  Pen- 
land,  118  N.  C,  832. 

Sufficient  return. — A  return  to  an  appraisement  of  a  homestead 
which  states  that  the  appraisers  were  summoned  by  the  sheriff  and 
sworn,  and  to  which  the  appraisers  signed  their  names  under  seal, 
witnessed  by  the  sheriff  is  properly  executed.  Gudger  v.  Pen  land, 
118  N.  C,  832. 

Irregularity  in  allotment. — The  homestead  right,  being  a  right 
vested  by  the  constitution,  cannot  be  destroyed  by  any  irregularity 
in  the  proceeding  for  its  allotment.  Formeyduval  v.  Rockwell,  117 
N.  C,  320. 

Alioment  to  "widow  and  children." — The  fact  that  an  allotment  of 
a  homestead  was  made  to  "the  widow  and  minor  children"  of  dece- 
dent does  not  make  it  void,  since  it  will  be  considered  surplusage  as 
to  the  widow.    Formeyduval  v.  Rockwell,  117  N.  C,  320. 

Return  need  not  be  registered. — It  is  not  necessary  to  have  the 
appraisers'  return  of  the  allotment  of  the  homestead  registered  in 
the  office  of  the  register  of  deeds  of  the  county  in  which  the  home- 
stead is  situated.  The  filing  of  the  return  in  the  judgment  roll,  is 
compliance  with  this  section.    Bevan  v.  Ellis,  121  N.  C,  225. 

Sec.  504a.    Re-allotment  for  increase  in  value.  1893,  e.  149. 

Any  judgment  creditor  of  a  debtor  whose  homestead  has 
been  allotted  may  apply  in  writing  to  the  clerk  of  the 
superior  court  of  the  county  in  which  such  homestead  lies 
for  an  order  for  the  re-allotment  of  such  homestead.  Pro- 
vided, there  be  in  the  hands  of  the  sheriff  of  that  county  an 
execution  issued  from  the  proper  court  against  such  debtor. 
Said  affidavit  shall  be  accompanied  by  the  affidavits  of  three 
disinterested  freeholders  of  the  county  in  which  said  home- 
stead lies  setting  forth  that,  in  their  opinion,  said  home- 
stead has  increased  in  value  fifty  per  centum  or  more  since 
the  last  allotment  thereof.  Upon  the  filing  of  said  applica- 
tion and  affidavit  the  clerk  shall  issue  notice  to  the  judg- 
ment debtor  to  appear  before  him  on  a  day  not  more  than 
five  days  from  the  day  of  the  service  of  said  notice  and  show 
cause  why  said  homestead  shall  not  be  re-allotted.  Said 
notice  shall  state  upon  whose  application  the  notice  is  issued. 
Upon  the  return  day  of  said  notice  the  said  clerk  shall  con- 
sider the  affidavit  filed,  as  heretofore  required  and  such 
additional  affidavits  as  may  be  filed  by  either  party,  and  if, 
after  hearing  and  considering  the  same,  he  is  of  opinion 
that  the  said  homestead  has  probably  appreciated  in  value 
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fifty  per  centum  or  more  since  the  last  allotment,  he  shall 
command  the  sheriff  to  allot  to  the  judgment  debtor  his 
homestead  in  the  same  manner  and  as  if  no  homestead  had 
been  allotted.  And  if  upon  any  allotment  any  excess  is 
found,  it  shall  be  disposed  of  by  the  sheriff  as  in  ordinary 
cases  of  execution  and  levy. 

From  the  order  of  the  clerk  commanding  a  re-allotment, 
or  refusing  the  same,  either  party  may  appeal  to  the  judge 
holding  the  court  of  the  district,  or  to  the  judge  of  the  dis- 
trict, either  of  whom  shall  hear  the  same  in  chambers  in 
any  county  of  the  judicial  district  to  which  the  county  in 
which  the  proceedings  were  instituted  belongs.  And  in  all 
other  respects  the  proceedings  upon  such  appeal  shall  be 
as  now  provided  by  law  for  appeals  from  the  clerk  on  issues 
of  law.  The  costs  of  such  proceedings  shall  be  paid  as  the 
court  shall  direct.  This  act  shall  not  be  construed  to  pre- 
vent the  judgment  creditor  from  resorting  to  the  equity 
jurisdiction  of  the  courts  for  a  re-allotment  of  the  homestead 
of  his  judgment  debtor  in  any  case. 

Re-allotment  by  reason  of  increase  in  vaiue. — In  determining 
whether  a  homestead  allotment  had  increased  over  the  value  of 
$1,000,  It  is  immaterial  whether  the  increase  has  come  in  the  market 
or  intrinsic  value  thereof.     McCaskill  v.  McKlnnon,  125  N.  C,  179. 

Sec.  SOS.    Levy  to  be  made  on  tJie  excess.    l#68-'99  c.  137 9 
8.  S. 

The  levy  may  be  made  upon  the  excess  of  the  homestead 
not  laid  off  according  to  this  chapter,  and  the  officer  shall 
make,  substantially,  the  following  return  upon  the  execu- 
tion :  "A  B,  C  D,  and  E  F  summoned  and  qualified  as 
appraisers  or  assessors  (as  the  case  may  be),  who  set  off  to 
X  Y  the  homestead  exempt  by  law.  Levy  made  upon  the 
excess." 

Land  should  not  be  sold  till  after  the  homestead  is  laid  off. — A 
plaintiff,  after  judgment  in  her  favor,  has  no  right  to  have  the  de- 
fendant's land  sold  without  first  having  his  homestead  laid  off.  The 
excess  only,  after  a  homestead  has  been  assigned  to  the  defendant, 
is  subject  to  execution  sale.    Waters  v.  Stubbs,  75  N.  C,  28. 

Sale  Invalid  if  no  homestead  laid  off. — A  sale  without  laying  off 
the  homestead  (except  in  cases  where  the  judgment  is  for  a  debt, 
from  the  payment  of  which  the  homestead  is  not  exempt)  is  void, 
and  passes  no  title  to  the  land  or  to  the  reversionary  interest. 
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Mebane  v.  Layton,  89  N.  C,  390;  Arnold  v.  Estis,  92  N.  C,  162:  Mo- 
Canleas  v.  Flinchum,  98  N.  C.,  358. 

If  it  appear  that  no  homestead  was  laid  off,  the  defendant  in  an 
action  brought  by  purchaser  at  execution  sale  may  take  advantage 
of  it,  though  not  pleaded.  Allison  v.  Snider,  118  N.  C,  952;  Buie  v. 
Scott,  107  N.  C,  181;  S.  C,  112  N.  C,  375;  Mobley  v.  Griffin,  104  N. 
C,  112;  but  in  proceedings  to  sell  land  to  make  assets  if  a  party 
does  not  set  up  his  homestead  he  waives  it.  Dickens  v.  Long.  109 
N.  C,  165. 

A  sale  of  land,  under  execution  on  a  judgment  recovered  on  a  debt 
contracted  since  1868  against  a  resident  of  this  state  entitled  to  a 
homestead,  is  void,  unless  a  homestead  has  been  allotted,  notwith- 
standing the  fact  that  the  tract  of  land  so  sold  is  other  than  that 
upon  which  the  judgment  debtor  resides,  and  not  contiguous  thereto. 
Fulton  v.  Roberts,  113  N.  C,  421;  Ferguson  v.  Wright,  113  N.  C.  537. 

Burden  on  claimant. — The  burden  is  upon  one  claiming  an  ex- 
emption in  lands  sold  under  execution  against  him.  to  show  that  no 
homestead  has  been  allotted  to  him;  when  this  is  done,  the  pre- 
sumption of  the  regularity  of  the  judicial  proceedings  and  sale  is 
rebutted.  Fulton  v.  Roberts,  113  N.  C,  421;  Allison  v.  Snider,  118  N. 
C,  952. 

If  land  is  sold  without  homestead  set  apart,  sheriff  must  execute 
deed. — Where  a  sheriff  has  sold  land  under  execution,  without  set- 
ting apart  the  homestead,  the  purchaser  can  compel  him  to  convey 
it.  But  this  would  not  debar  the  defendant  in  the  execution  of  his 
right  to  the  homestead.     Scott  v.  Walton,  67  N.  C,  109. 

• 

Land  incapable  of  division. — Where  it  was  found  as  a  fact  that  the 
land  and  buildings  thereon,  in  which  the  homestead  was  claimed, 
were  of  the  value  of  $1,200,  but  were  incapable  of  division,  it  was 
erroneous  to  direct  that  the  interest  therein,  proportionate  to  the 
excess,  should  be  sold  and  applied  to  the  payment  of  the  claims  of 
the  execution  creditors.     Campbell  v.  White,  95  N.  C,  491. 

Nor  can  the  court  order  the  whole  to  be  sold  and  $1,000  paid  on 
the  execution  out  of  proceeds;  Oakley  v.  Van  Noppen,  96  N.  C,  247; 
though,  where  the  whole  is  sold  under  a  debt,  against  which  the 
homestead  was  not  good,  the  court  will  treat  $1,000  of  the  surplus 
as  a  homestead  against  debts  contracted  since  the  adoption  of  the 
constitution,  and  direct  its  payment  to  the  homesteader.  Wilson  v. 
Patton,  87  N.  C,  318;   Leak  v.  Gay,  107  N.  C,  468. 

If  land  is  subject  to  a  mortgage. — Where  the  land  laid  off  as  a 
homestead  is  subject  to  a  mortgage,  no  question  affecting  the  rights 
and  priorities  of  the  mortgagee  can  be  raised  unless  he  is  a  party 
to  the  action.     Ray  v.  Thornton,  95  N.  C,  571. 

The  right  to  a  homestead  is  superior  to  the  equitable  right  of 
marshalling,  and  where  there  is  one  mortgage  on  the  homestead 
tract,  and  the  same  mortgage  and  another  on  another  tract,  the 
latter  mortgagee's  right  to  have  the  assets  marshalled  is  inferior  to 
the  debtor's  right  to  a  homestead.  Butler  v.  Stainback,  87  N.  C, 
216;   Pope  v.  Harris,  94  N.  C,  62. 

The  excess  must  be  sold  in  a  prudent  and  just  manner. — It  is  the 
duty  of  the  sheriff  to  lay  off  the  homestead  of  the  defendant  in  exe- 
cution and  to  sell  the  excess  in  a  prudent  and  just  manner.  The 
sale  of  several  parcels  of  land  en  rnaxse,  and  subject  to  the  lien  of 
the  homestead,  can  be  avoided  and  set  aside  by  any  creditor  not 
present  nor  consenting  to  such  sale.  Andrews  v.  Pritchett,  72  N. 
O.,  135. 

Statute  does  not  run  till  exemption  ceases. — The  possession  of  a 
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homesteader,  or  of  one  claiming  under  him,  of  land  which  has  been 
sold  or  held  subject  to  the  homestead  right,  does  not  become  ad- 
verse so  as  to  start  the  running  of  the  statute  of  limitations  until  the 
purchaser's  right  of  action  and  entry  accrues  on  the  termination  of 
the  exemption.     Ladd  v.  Byrd,  113  N.  C,  466. 

Sec.  S06.    No  election  ;  appraisers  to  elect.    1868-'9,  c.  137  9 
s.6. 

In  case  no  election  is  made  by  the  owner,  his  agent, 
attorney,  or  anyone  acting  in  his  behalf,  of  the  homestead 
to  be  laid  oft'  as  exempt,  the  appraisers  shall  make  such 
election  for  him.  including  always  the  dwelling  and  build- 
ings used  therewith. 

Homesteader  must  elect  at  time  of  appraisal. — The  homesteader 
should  make  his  selection  at  the  time  of  the  appraisal  and  assign- 
ment, and  give  notice  of  any  exception  to  the  action  of  the  ap- 
praisers then,  or  within  a  reasonable  time  thereafter,  and  before 
sale.     Flora  v.  Robbins,  93  N.  C,  38. 

Sec*  507.    Yersowti  property,  how  appraised  ;  how  return  to. 
be  made.    1868-'99  c.  137,  ss.  12,  13. 

Whenever  the  personal  property  of  any  resident  of  this 
state  shall  be  levied  upon  by  virtue  of  any  execution  or 
other  final  process  issued  for  the  collection  of  any  debt,  and 
the  owner  or  any  agent,  or  attorney  in  his  behalf,  shall 
demand  that  the  same,  or  any  part  thereof,  shall  be  exempt 
from  sale  under  such  execution,  the  sheriff  or  other  officer 
making  such  levy,  shall  summon  three  appraisers,  as  here- 
tofore provided,  who,  having  been  tirst  duly  sworn,  shall 
appraise  and  lay  off  to  the  judgment  debtor  such  articles  of 
personal  property  as  he,  or  another  in  his  behalf,  may  select, 
and  to  which  he  may  be  entitled  under  this  chapter  and 
the  constitution  of  the  state,  in  no  case  to  exceed  in  value 
five  hundred  dollars,  which  articles  shall  be  exempt  from 
said  levy,  and  return  thereof  shall  be  made  by  the  appraisers, 
as  upon  the  laying  off  of  a  homestead  exemption. 

Appraisers  must  make  a  descriptive  list. — The  freeholders  ap- 
pointed as  appraisers  must  be  sworn,  and  it  must  appear  that  they 
wore  sworn;  and  they  must  make  such  a  descriptive  list  of  the  per- 
sonal property  as  will  enable  creditors  to  ascertain  what  property  is 
exempt.  When  these  requirements  are  not  complied  with,  their  pro- 
ceedings may  be  treated  as  a  nullity  by  creditors.  Smith  v.  Hunt, 
68  N.  C,  482;  Coble  v.  Thorn,  72  N.  C,  121. 

Return. — A  return  of  the  appraisers  of  the  personal  property  set 
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apart,  which  designates  it  with  sufficient  certainty,  is  all  that  the 
statute  requires.    Ray  v.  Thornton,  95  N.  C,  571. 

The  return  of  the  appraisers  of  personal  property  exemptions 
should  be  made  to  the  clerk  of  the  superior  court,  but  an  allotment 
is  not  vitiated  by  making  it  returnable  to  another  place.  The  court 
has  power  to  direct  the  return  shall  be  made  to  the  proper  officer, 
and  it  should  exercise  that  power  instead  of  dismissing  the  proceed- 
ings for  defect  in  the  return.    McAuley  v.  Morris,  101  N.  C,  369. 

Not  good  against  debts  contracted  prior  to  the  adoption  of  the  per- 
sonal property  exemption. — The  personal  property  exemption  is  only 
such  as  was  secured  to  the  debtor  by  the  law  in  force  at  the  date  of 
the  contract.  Carlton  v.  Watts,  82  N.  C,  212;  Long  v.  Walker,  105  N. 
C,  90. 

Note. — See  the  divers  decisions  settling  this  as  to  "homestead," 
cited  under  Sec.  501,  ante. 

Resident. — It  is  only  a  resident  of  this  state  who  is  entitled  to 
have  his  personal  property  to  the  value  of  $500  exempted  from  sale 
under  execution.  Jones  v.  Alsbrook,  115  N.  C,  46:  Munds  v.  Cassi- 
dey,  98  N.  C,  558. 

Where  a  resident  of  this  state  executed  a  deed  of  trust  in  which 
he  reserved  his  personal  property  exemption  and  before  it  was  al- 
lotted assigned  it  to  A  and  became  a  non-resident;  Held,  that  neither 
A  nor  attaching  creditors  are  entitled  to  the  benefit  of  the  exemp- 
tion but  the  title  to  the  whole  vested  in  the  trustee.  Latta  v.  Bell, 
122  N.  C,  639. 

Minor  children. — Minor  children  of  a  deceased  debtor  are  not  en- 
titled to  personal  property  exemption  In  his  estate.  Bruton  v.  Mc- 
Rae,  125  N.  C,  206. 

Cestuis  que  trustent. — Where  a  will  authorizes  the  executor  to 
conduct  and  wind  up  the  business  of  the  testator,  and  gives  the 
beneficiaries  the  net  proceeds  only,  they  are  not  entitled  to  claim 
exemptions  against  judgments  for  liabilities  incurred  in  conduct- 
ing and  winding  up  the  business.  Froelich  v.  Trading  Co..  120  N. 
C,  40. 

Set  apart  in  partnership  property,  when. — A  personal  property  ex- 
emption can  be  set  apart  in  partnership  property  with  the  consent 
of  the  other  partners,  but  not  otherwise.  Burns  v.  Harris,  67  N.  C, 
140;  Bruff  v.  Stern,  81  N.  C,  183. 

And  such  consent  may  be  withdrawn  before  allotment  Stout  v. 
McNeill,  98  N.  C,  1. 

One  partner,  with  the  assent  of  the  other,  is  entitled  to  have  a 
personal  property  exemption  allotted  to  him  out  of  the  partnership 
property  before  the  partnership  debts  are  paid,  and  it  is  immaterial 
that  he  has  individual  property  sufficient  to  make  up  the  exemption. 
Scott  v.  Kenan,  94  N.  C,  296;  McMillan  v.  Williams,  109  N.  C.  252. 

A  partner  is  entitled  to  his  personal  property  exemption  out  of  the 
partnership  property  before  a  debt  due  by  him  individually  to  his 
co-partner  can  be  deducted  therefrom,  on  a  settlement  of  the  part- 
nership.    Evans  v.  Bryan,  95  N.  C,  174. 

A  surviving  partner  of  an  insolvent  firm  is  not  entitled  to  have  his 
personal  property  exemptions  paid  out  of  the  partnership  assets. 
Commission  Co.  v.  Porter,  122  N.  C,  692. 

One  partner  is  not  entitled  to  his  exemption  from  a  execution  on 
a  judgment  against  the  partnership  without  the  consent  of  his  co- 
partners.    Richardson  v.  Redd,  118  N.  C,  677. 

Liability  of  officer  for  refusal  to  set  apart. — An  officer  who  refuses 
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to  lay  off  to  the  defendant,  upon  demand,  his  personal  property  ex- 
emption, and  levies  upon  the  personal  property,  is  guilty  of  a  mis- 
demeanor.    State  v.  Carr,  71  N.  C,  106. 

Passes  to  the  executor  or  administrator. — The  personal  property 
exemption  does  not  pass  to  the  widow  and  children  at  death  of  the 
person  entitled,  but  to  the  personal  representative.  Johnson  v. 
Cross,  66  N.  C,  167;  Welch  v.  Macy,  78  N.  C,  240. 

The  personal  property  exemption  exists  only  during  the  life  of  the 
homesteader,  and  after  his  death  his  widow  has  no  right  to  have  it 
allotted  to  her.     Smith  v.  McDonald,  95  N.  C,  163. 

May  be  renewed  from  time  to  time. — The  allotment  of  exempted 
property  may  be  renewed  from  time  to  time,  so  as  to  keep  con- 
stantly in  possession  of  the  citizen  $500  worth  of'  personal  property 
for  the  comfort  and  support  of  himself  and  family.  Frost  v.  Nailor, 
68  N.  C,  325;  Campbell  v.  White,  95  N.  C,  344. 

It  is  a  right,  both  of  the  debtor  and  of  the  creditor,  that  the  per- 
sonal property  exemption  shall  be  ascertained  up  to  and  just  before 
the  process  is  executed  by  a  sale.  Jones  v.  Alsbrook,  115  N.  C,  46; 
Pate  v.  Harper,  94~N.  C,  23. 

Chose  in  action  may  be  allotted. — A  chose  in  action,  if  selected  by 
the  owner,  may  be  allotted  as  part  of  the  personal  property  ex- 
emption.    Frost  v.  Naylor,  68  N.  C,  325. 

Cannot  be  sold  under  an  attachment. — The  personal  property  of  a 
resident  of  this  state,  exempted  from  sale  under  execution,  cannot 
be  sold  under  process  of  attachment.  Commissioners  v.  Riley,  75  N. 
C,  144. 

Effect  of  a  sale  by  the  owner. — Personal  property  when  allotted 
as  personal  property  exemption  can  be  sold  and  transferred  by  the 
owner,  and  does  not  become  liable  to  an  execution  against  him 
while  in  the  hands  of  the  purchaser;  nor  would  it  become  so  if  the 
purchaser  rescind  the  contract  and  return  the  articles.  Duval  v. 
Rollins,  68  N.  C,  220;  Etheridge  v.  Davis  111  N.  C,  293. 

A  note  held  as  part  of  the  personal  property  exemption  of  a  judg- 
ment debtor  loses  its  quality  of  exemption  when  assigned,  and  the 
assignee  holds  it  subject  to  the  counterclaim  of  judgments  against 
the  assignor  owned  by  the  maker  of  the  note.  Lane  v.  Richardson, 
104  N.  C,  642. 

As  far  as  personal  property  is  concerned,  the  right  of  exemption  is 
personal  to  the  debtor,  and  it  loses  its  quality  of  exemption  as  soon 
as  it  is  transferred.     Ibid. 

Exemption  not  forfeited  by  a  fraudulent  conveyance  of  property. — \ 
The  personal  property  exemption  cannot  be  reached  by  execution  \ 
nor  forfeited  by  any  attempt  to  make  a  fraudulent  conveyance.  I 
Duval  v.  Rollins,  71  N.  C,  218;  Cowan  v.  Phillips,  122  N.  C,  70,  and  J 
cases  cited.  n 

Good  against  judgments  for  tort. — The  personal  property  exemp- 
tion is  good  against  a  judgment  rendered  in  actions  for  tort.    Dellin- 
ger  v.  Tweed,  66  N.  O.,  206  (Pearson,  C.  J.,  and  Rodman,  J.,  dissent-  / 
ing) ;  Gill  v.  Edward,  87  N.  C,  76 

Not  good  in  crop  as  against  rent. — A  tenant  being  estopped  from 
denying  that  the  party  from  whom  he  leased  is  his  landlord  and  en- 
titled to  the  rents,  cannot  escape  the  landlord's  liens  by  claiming  his 
personal  property  exemption  out  of  the  crops.  Hamer  v.  McCall, 
121  N.  C,  196. 

Not  good  against  fines. — The  personal  property  exemption  is  good 
against  a  judgment  for  a  fine  and  costs.  State  v.  Davis,  82  N. 
C.,  610. 
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Note. — This  decision  was  rendered  on  the  former  statute  allowing 
an  insolvent  to  swear  out  if  he  had  "no  property  above  exemptions 
allowed  by  law."  The  next  legislature  (1881,  ch.  76)  amended  the 
oath  (The  Code,  Sec.  2972),  so  as  to  allow  only  fifty  dollars  exemp- 
tion. The  defendant  is  not  entitled  to  his  personal  property  or 
homestead  exemption  when  imprisoned,  till  fine  and  cost  are  paid. 
State  v.  Williams,  97  N.  C,  414. 

By  ch.  191,  sec  3,  acts  1887,  an  additional  remedy  is  given  by  di- 
recting that  a  judgment  for  a  fine  shall  be  docketed  and  become  a 
lien  on  real  estate  as  any  civil  judgment  and  by  Sec.  8,  ch.  581.  1899, 
all  persons  imprisoned  for  non-payment  of  fine  and  costs  may  be 
worked  on  public  roads.     State  v.  Hamby,  126  N.  C. 

Not  good  against  judgment  on  arrest  and  bail. — Fertilizer  Co.  v. 
Grubbs,  114  N.  C,  470. 

Can  be  allotted  in  a  judgment. — Two  persons  having  docketed 
judgments  against  each  other  upon  a  motion  to  apply  one  to  the  other, 
if  one  of  the  parties  has  not  five  hundred  dollars  of  personalty  out- 
side the  judgment,  the  same  will  be  a  part  of  his  exemption,  and 
could  not  be  so  applied.  Duval  v.  Rollins,  71  N.  C,  218:  Crummen 
v.  Bennett,  69  N.  O.,  494;  Commissioners  v.  Riley,  75  N.  C.F  144. 

Where  A  recovers  judgment  against  B,  who  subsequently  recovers 
a  judgment  against  A  upon  a  cause  of  action  existing  when  A's 
judgment  was  taken,  but  which  was  not  pleaded  as  a  counterclaim. 
A's  personal  property  exemption  will  protect  his  judgment  from 
being  credited  with  the  amount  of  B's  judgment  upon  motion  made 
to  that  effect.     Curlee  v.  Thomas,  74  N.  C,  51. 

Unencumbered  property  first  allotted.— In  laying  off  a  personal 
property  exemption  of  a  debtor,  the  property  upon  which  there  is  no 
lien  must  be  first  exempted.     Cowan  v.  Phillips,  122  N.  C,  70. 

Constitutional  amount  cannot  be  increased  nor  diminished. — The 
amount  of  the  personal  property  exemption  and  homestead,  as  fixed 
in  the  constitution,  can  neither  be  increased  nor  diminished  by  the 
legislature.  Wharton  v.  Taylor,  88  N.  C,  230.  {Overruling  Martin 
v.  Hughes,  67  N.  C,  293):  Savior  v.  Powell,  90  N.  C,  203;  Rogers  v. 
Kimsey,  101  N.  C,  559. 

Right  to  exemptions  not  waived. — A  debtor  has  the  right  at  any 
'  time  before  sale  under  execution  to  demand  that  his  personal 
i  property  exemption  be  laid  off.    A  failure  to  make  such  demand  at 

the  time  of  the  levy  is  not  a  waiver  of  the  right.     Shepherd  v.  Mur- 

rill,  90  N.  C,  208. 

Not  estopped. — A  defendant  is  not  estopped  by  his  answer  alleg 
ing  property  in  another  from  claiming  his  exemption  in  such  property 
after  the  verdict  of  a  Jury  negativing  such  averment  Etheridge  v. 
Davis,  111  N.  C,  293. 

Estoppel. — After  an  execution  has  been  returned  with  the  allot- 
ment of  the  personal  property  exemption,  it  becomes  an  estoppel 
(Burton  v.  Spiers,  87  N.  C,  87);  but,  as  long  as  the  process  remains 
in  the  officer's  hands,  such  allotment  is  in  fieri  and  may  be  corrected. 
Pate  v.  Harper,  94  N.  C,  23:  Gudger  v.  Penland,  118  N.  C,  832. 

Property  embraced  in  an  unregistered  mortgage. — While  an  un- 
registered mortgage  is  not  valid  as  to  third  parties,  yet  the  lack  of 
registration  cannot  subject  to  sale  under  execution  property  which 
would  be  exempt  if  there  were  no  mortgages.  Pate  v.  Harper,  94  N. 
C.  23. 

No  right  to  Jury  trial. — Questions  of  fact  arising  in  the  allotment 
of  property  exempt  from  execution  are  not  such  "issues  of  fact"  as 
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entitle  the  parties  to  a  trial  by  jury.  Beavans  v.  Goodrich,  98  N.  C, 
217. 

Return  may  be  corrected. — If  property  belonging  to  the  judgment 
debtor  has  been  omitted  by  the  appraisers,  they  have  the  power  to 
correct  the  allotment.     Pate  v.  Harper,  94  N.  C,  23. 

Sec.  508.    Appraisers  to  take  an  oath;  fees  of9 1868-'99  c. 
137,  s.  14. 

The  persons  summoned  to  appraise  the  personal  property 

exemption  shall  take  the  same  oath  and  be  entitled  to  the 
same  fees  as  the  appraisers  of  the  homestead,  and  when 
both  exemptions  are  claimed  by  the  judgment  debtor  at 
the  same  time,  one  board  of  appraisers  shall  lay  off  both 
and  be  entitled  to  but  one  fee. 

Bee  Smith  v.  Hunt,  68  N.  C,  482,  and  Coble  v.  Thorn,  72  N.  C,  121, 
cited  under  section  502,  ante. 

Sec.  509.     Tracts  not  contiguous  may  be  included  in  home- 
stead.   1868-'9,  c.  137 9  s.  15. 

Different  tracts  or  parcels  of  land  not  contiguous  may  be 
included  in  the  same  homestead,  when  a  homestead  of  con- 
tiguous lands  is  not  of  the  value  of  one  thousand  dollars. 

Tracts  not  contiguous. — A  homestead  may  be  assigned  in  tracts  of 
land  not  contiguous.  Martin  v.  Hughes,  67  N.  C,  293 ;  McCracken  v. 
Adler,  98  N.  C,  400. 

Homestead  need  not  embrace  residence  if  homesteader  elect  an- 
other tract.— The  owner  is  not  restricted  to  the  tract  on  which  he 
resides,  nor  to  contiguous  tracts,  in  the  selection  of  a  homestead. 
Mayho  v.  Cotton,  69  N.  C,  289:  Flora  v.  Robblns,  93  N.  C,  38: 
Hughes  v.  Hodges,  102  N.  C,  236;  Fulton  v.  Roberts,  113  N.  C, 
421. 

Sec.  510.    Costs,  Jiow  taxed  and  by  whom  paid.    1868-'99  c. 
137  9  s.  10. 

The  costs  and  expenses  of  appraising  and  laying  off  the 

homestead  or  personal  property  exemptions,  when  the  same 
is  made  under  execution,  shall  be  charged  and  included  in 
the  officer's  bill  of  fees  upon  such  execution  or  other  final 
process,  and  when  made  upon  the  petition  of  the  owner, 
they  shall  be  paid  by  such  owner,  and  the  latter  costs  shall 
be  a  lien  on  said  homestead. 

Sec.  511.  Homestead  and  personal  property  exemption  may 
be  set  off  upon  petition,    1868-'9,  c.  137 9  s.  7. 

Whenever  any  resident  of  this  state  may  desire  to  take 
the  benefit  of  the  homestead  and  personal  property  exemp- 
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tion  as  guaranteed  by  article  ten  of  the  constitution  of  this 
state,  or  by  this  chapter,  such  resident,  his  agent  or  attor- 
ney, shall  apply  to  any  justice  of  the  peace  of  the  county 
in  which  he  resides,  and  said  justice  of  the  peace  shall 
appoint  as  assessors  three  disinterested  persons  qualified  to 
act  as  jurors,  residing  in  said  county,  who  shall,  on  notice, 
by  order  of  said  justice,  meet  at  the  applicant's  residence, 
and,  after  taking  the  oath  prescribed  for  appraisers  before 
some  officer  authorized  to  administer  an  oath,  lay  off  and 
allot  to  the  applicant  a  homestead  with  metes  and  bounds, 
according  to  the  applicant's  direction,  not  to  exceed  one 
thousand  dollars  in  value,  and  make  and  sign  a  descriptive 
account  of  the  same  and  return  it  to  the  office  of  the  regis- 
ter of  deeds. 

Petitioner  liable  for  costs. — If  the  homestead  is  laid  off  on  the 
debtor's  petition,  he  is  liable  for  the  costs  thereof.  If  he  does  not 
petition,  the  sheriff  must  have  it  laid  off  at  the  expense  of  the 
creditor.     Lute  v.  Reilly,  65  N.  C.,  20. 

Fees  must  be  tendered. — Sheriff  is  not  required  to  lay  off  home- 
stead unless  the  fees  for  such  service  are  paid  or  tendered  by  the 
creditor  in  the  execution.  Taylor  v.  Rhyne,  65  N.  C.f  530;  Lute  v. 
Reilly,  Id.,  20. 

Can  only  be  claimed  where  there  is  a  present  right  of  occupancy. 
The  homestead  cannot  be  claimed  in  an  interest  in  the  land  unless 
such  interest  carries  with  it  present  right  of  occupancy.  Murchlson 
v.  Plyler,  87  N.  C.,  79;  Stern  v.  Lee,  115  N.  C,  426. 

Effect  of  allotment  of  homestead. — Where  land  was  acquired  and 
marriage  took  place  prior  to  March,  1867,  the  husband  may  convey 
the  entire  estate  without  the  concurrence  of  his  wife,  unless  he  has 
voluntarily  dedicated  the  property  to  the  purposes  of  a  homestead. 
Bruce  v.  Strickland,  81  N.  C,  267;  Dixon  v.  Robbins,  114  N.  C,  102. 

Where  land  is  allotted  to  a  person  as  a  homestead  upon  his  own 
petition,  it  is  a  dedication  of  it  by  him,  to  all  the  privileges,  uses  and 
restrictions  of  a  homestead,  no  matter  at  what  time  the  title  was 
acquired.  Without  the  joinder  of  the  wife,  the  deed  of  the  husband 
for  such  homestead  is  a  nullity,  since  the  constitution  of  1868. 
Castleberry  v.  Maynard,  95  N.  C,  281. 

If  the  marriage  and  the  acquisition  of  the  land  were  both  prior  to 
the  constitution  of  1868,  and  the  husband  procured  a  homestead  to 
be  allotted  in  such  land,  or  an  allotment  has  been  made  in  which 
he  acquiesced,  then  the  wife's  right  to  a  homestead  would  have 
arisen — subject  to  the  rights  of  prior  creditors — which  could  not 
be  divested  except  by  her  deed  duly  executed.  Gilmore  v.  Bright, 
101  N.  C.  382;  Hughes  v.  Hodges,  102  N.  C.  236. 

If  allotment  is  defective. — When  the  assignment  of  homestead  is 
defective,  in  that  it  does  not  set  out  the  metes  and  bounds  thereof, 
the  superior  court  is  directed  to  appoint  commissioners  to  re-allot 
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the  homestead.    Llttlejohn  v.  Egerton,  77  N.  C,  379;  Benton  v.  Col- 
lins, 125  N.  C.,  83. 

Allotment,  not  color  of  title. — The  assignment  of  homestead  does 
not  constitute  color  of  title.  It  is  not  a  conveyance,  nor  does  it  pro- 
fess to  pass  title  to  the  land,  but  simply  attaches  to  the  existing  es- 
tate of  the  homesteader  a  quality  of  exemption  from  sale  under  exe- 
cution.    Miller  v.  Miller,  89  N.  C,  402. 

Method  of  procedure. — Method  of  procedure  in  allotting  home- 
stead discussed  by  Smith,  C.  J.     Burton  v.  Spiers,  87  N.  C,  87. 

See.  512.    Assessors  to  set  apart  personal  property,  and  re- 
turn tlie  same  to  register  of  Deeds*    1868-999  c.  137.  s.  8. 

Said  assessors  shall  set  apart  of  the  personal  property  of 
said  applicant,  to  be  by  him  selected,  articles  of  personalty 
to  which  he  may  be  entitled  under  this  chapter,  not  exceed- 
ing in  value  the  sum  of  five  hundred  dollars,  and  make 
and  sign  a  descriptive  list  thereof,  and  return  the  same  to 
the  register  of  deeds. 

Money  invested  in  land. — Money  or  other  personal  property  in- 
vested in  the  purchase  of  land  is  thereby  converted  into  realty,  and 
the  owner  is  not  entitled  to  have  it  set  apart  to  him  as  "personal 
property  exemption."    Dortch  v.  Benton,  98  N.  C,  190. 

In  partnership  property. — A  member  of  a  partnership  has  a  right 
to  require  partnership  effects  to  be  first  applied  to  the  satisfaction 
of  the  partnership  indebtedness.  One  partner  is  not  entitled  to 
have  his  personal  property  exemption  allotted  from  the  partnership 
effects  without  the  assent  of  his  co-partners.  Burns  v.  Harris,  67 
N.  C,  140;  Scott  v.  Kenan,  94  N.  C,  296;  Stout  v.  McNeill,  98  N. 
C,  1. 

Such  consent  does  not  constitute  a  contract  between  the  partners, 
and  it  may  be  withdrawn  at  any  time  before  the  allotment  is  made. 
Stout  v.  McNeill,  98  N.  C,  1. 

Surviving  partners  are  not  entitled  to  exemption  from  an  execu- 
tion on  a  Judgment  against  the  partnership  without  the  consent  of 
the  administrator  of  a  deceased  partner.  Richardson  v.  Redd,  118 
N.  C,  677. 

Sec  Sec.  507,  ante,  and  cases  there  cited. 

Sheriff  can  set  apart  exemptions  only  upon  an  execution. — Where, 
upon  the  seizure  by  a  sheriff  of  a  stock  of  goods  attached  in  the  hands 
of  a  trustee  in  a  suit  by  creditors  to  set  aside  a  deed  of  assignment 
as  fraudulent,  a  new  assignment,  without  reservation  of  the  exemp- 
tions, as  in  the  prior  assignment,  was  made  to  the  same  trustee  pro- 
viding that  the  latter  should  sell  the  goods  as  agent  of  H,  who  was 
sheriff  and  account  to  him  for  the  money  which  should  be  applied 
by  IT  in  a  manner  specified,  and  no  judgment  was  taken  against  the 
assignors;  Held,  that  H  did  not  act  as  sheriff  and  hence  had  no  right 
to  assign  to  the  parties  personal  property  exemptions  reserved  in 
the  original  assignment.     Shoe  Co.  v.  Hughes,  122  N.  C,  296. 

Sec.  513.    Register  to  indorse  on  return  the  date,  and  regis- 
ter tlie  same.     18H8-'99  c.  137,  s.  9. 

It  shall  be  the  duty  of  the  register  of  deeds  to  indorse  on 
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each  of  said  returns  the  date  when  received  for  registration, 
and  to  cause  the  same  to  be  registered  without  unnecessary 
delay.  The  said  register  shall  receive  for  registering  the 
said  returns  the  same  fees  that  may  be  allowed  him  by  law 
for  other  similar  or  equivalent  services,  which  fees  shall  be 
paid  by  said  resident  applicant,  his  agent  or  attorney,  upon 
the  reception  of  said  returns  by  the  register. 

Second  allotment  after  registration  of  the  first. — Where  a  home- 
stead has  been  allotted,  the  return  of  appraisers  registered,  and 
time  for  filing  objection  passed,  a  second  allotment,  though  under 
a  judgment  docketed  since  the  first  allotment  will  be  treated  as  void. 
Thornton  v.  Vanstory,  107  N.  C,  331.  But  a  re-allotment  can  be 
had  if  improvements  have  been  placed  upon  the  land.  Vanstory  v. 
Thornton,  110  N.  C,  10;  or  under  the  act  of  1893  (see  504a,  ante), 
if  the  property  has  enhanced  in  value. 

Sec.  514.  When  persons  die,  homestead  not  set  apart,  who 
may  have  tlie  same  set  apart.  1868-'9,  c.  137,  s.  10.  189St 
c.  332. 

If  any  person  entitled  to  a  homestead  exemption  die 
without  such  homestead  having  been  set  apart,  his  widow, 
if  he  leave  no  children,  or  his  child  or  children  under  the 
age  of  twenty-one  years,  if  he  leave  such,  may  proceed  to 
have  said  homestead  exemption  laid  off  according  to  sections 
511  and  512,  and  if  such  widow,  child  or  children,  being 
entitled  to  a  homestead  exemption  as  aforesaid,  shall  have 
failed  to  have  the  same  set  apart  in  the  manner  hereinbefore 
provided,  then  and  in  such  event,  [if]  it  shall  be  compe- 
tent, in  an  action  brought  by  the  personal  representative  of 
such  decedent,  to  subject  the  realty  of  his  testator  or  intestate 
to  the  payment  of  debts  and  charges  of  administration,  for 
the  Court  to  appoint  three  disinterested  freeholders  to  set 
apart  to  such  widow,  child  or  children  entitled  to  a  home- 
stead exemption  as  aforesaid,  a  homestead  exemption  under 
metes  and  bounds  in  the  land  of  such  decedent,  who  shall, 
under  their  hands  and  seals,  make  return  of  the  same  to  the 
Court,  [and]  which  shall  be  registered  in  the  same  manner 
as  is  now  required  by  law  in  the  homestead  exemptions. 

Note. — The  section  was  amended  into  above  form  by  ch.  332,  laws 
1893.  The  words  "if  and  "and"  are  put  in  brackets  because  seem- 
ingly superfluous. 
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Rights  the  same  as  if  homestead  had  been  laid  off  in  life-time. 
The  widow  and  children  hare  only  the  same  rights  of  homestead  as 
tf  the  huBband  and  father  had  not  neglected  to  have  his  homestead 
laid  off  during  his  life-time.  Gregory  v.  Ellis,  86  N.  C.,  679;  McAfee 
v.  Bettis,  72  N.  C,  28. 

Duty  of  administrator  selling  land  to  make  assets.— Where  an 
administrator  sells  land  by  order  of  court  to  pay  debts  of  his  intes- 
tate, he  must  lay  off  a  homestead  for  the  parties  entitled  thereto, 
and  his  failure  to  do  so  cannot  deprive  them  of  the  homestead. 
Allen  v.  Shields,  72  N.  C,  504;  Simpson  v.  Wallace,  83  N.  C,  477. 

Rights  of  widow.— If  there  are  no  debts,  widow  cannot  have  home- 
stead laid  off  to  her.  Hager  v.  Nixon,  69  N.  C,  108;  Watts  v.  Leg- 
gett,  66  N.  C.,  197. 

A  widow  Is  not  entitled  to  a  homestead  in  the  lands  of  her  hus- 
band if  he  die  leaving  children — minors  or  adults.  Wharton  v. 
Leggett,  80  N.  C,  169;  Hager  v.  Nixon,  69  N.  C,  108;  Saylor  v. 
Powell,  90  N.  C,  202;  Campbell  v.  Potts,  119  N.  C,  530. 

A  widow  who  has  no  homestead  of  her  own,  is  entitled  to  have 
one  allotted  to  her  out  of  the  lands  of  her  deceased  husband  who  left 
no  children,  even  although  homestead  was  allotted  to  him  during  his 
life,  but  it  is  otherwise  as  to  personal  property  exemption,  which 
expires  at  the  death  of  the  husband.  Smith  v.  McDonald,  95  N.  C, 
163. 

A  widow  who  has  a  homestead  allotted  her  In  the  land  of  her  de- 
ceased husband  in  lieu  of  dower  is  tenant  for  life  thereof,  within 
the  purview  of  the  statute,  which  provides  that  "a  person  seized 
*  *  *  as  tenant  for  life,"  who  shall  not,  within  one  year  after 
sale  for  taxes,  redeem  the  lands  sold,  shall  forfeit  to  the  person  next 
in  title  his  or  her  right  of  the  premises.  Tucker  v.  Tucker,  108  N. 
C,  235.  But  her  title  to  homestead  allotted  her  cannot  be  divested 
by  releasing  the  husband's  debts.    Tucker  v.  Tucker,  103  N.  C,  170. 

Rights  of  children*— Upon  the  death  of  a  man  seized  in  fee  of  land, 
leaving  a  widow  and  minor  children,  without  having  had  his  home- 
stead laid  off,  the  double  rights  of  dower  and  homestead  do  not 
attach  together  Hmul  et  8emelt  either  in  the  widow  or  widow  and 
children,  but  dower  having  been  assigned  to  the  widow,  the  children 
are  only  entitled  to  a  homestead  sub  modo,  i.  e.,  to  a  present  interest 
the  enjoyment  of  which  is  postponed  till  the  death  of  the  dowress. 
Watts  v.  Leggett,  66  N.  C,  197;  Graves  v.  Hines,  108  N.  C,  262; 
Morrisett  v.  Ferebee,  120  N.  O.,  8. 

Minors  are  entitled  to  have  the  homestead  set  apart  to  them  if 
not  allotted  during  the  father's  life-time,  but  not  the  personal  prop- 
erty exemption.  Welch  v.  Macy,  78  N.  C,  240;  Johnson  v.  Cross,  66 
N.  C,  167. 

The  right  to  homestead  is  given  to  the  minor  children  of  an  in- 
solvent father,  regardless  of  their  pecuniary  circumstances.  Allen 
V.  Shields,  72  N.  C,  504. 

Where  the  owner  of  a  homestead  dies  leaving  children,  some  of 
age  and  one  a  minor,  the  homestead  estate  vests  alone  in  the  minor 
child  until  its  majority.  Simpson  v.  Wallace,  83  N.  C,  477;  Saylor 
v.  Powell,  90  N.  C,  202. 

If  debtor  remove  from  the  state.— The  wife  and  children  only  suc- 
ceed to  the  homestead  in  the  event  of  the  death  of.  the  father  or 
husband.  They  are  not  entitled  to  it  after  his  removal  from  the 
state,  though  they  may  remain.    Finley  v.  Saunders,  98  N.  C,  462. 

Homestead   not  divested   by   payment   of   debts.— A  homestead, 
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whether  laid  off  to  a  husband  in  his  life-time,  or  to  his  widow  (there 
being  no  children),  after  his  death,  cannot  be  divested  in  favor  of 
the  heir  by  the  release  or  extinguishment  of  the  deceased  husband's 
debts.    Tucker  v.  Tucker,  103  N.  C,  170. 

Sec.  518.    How  petition  is  to   be  filed  and  advertisement 
marie.    1868-'9,  c.  137,  s.  11. 

When  any  person  entitled  to  a  homestead  and  personal 

property  exemption  shall  file  his  or  her  petition  before  a 

justice  of  the  peaee,  to  have  the  same  laid  off  and  set  apart 

under  the  four   preceding  sections,    the  said  justice  shall 

make  advertisement  in  some  newspaper  published  in  the 

county,  if  there  be  one,  for   six  successive  weeks,  and    if 

there  be  no  newspaper  in  the  county,  then  at  the  court-house 

door  of  the  county  in  which  the  petition  is  filed,  notifying 

all  creditors  of  said  applicant  of  the  time  and  place,  when 

and  where  the  said  petition  will  be  heard  ;  and  the  same 

shall  not  be  heard,  nor  any  decree  made  in  the  cause  in  less 

than  six  months  nor  more  than  twelve  months,  from  the 

day  of  making  advertisement  as  above  required. 

Sec.  510.    Liability  of  officer  making  levy,  refusing  or  neg- 
lecting t4>  lag  off  homestead.    1868->9,  c.  137  9  s.  17. 

Any  officer  making  a  levy,  who  shall  refuse  or  neglect  to 

summons  and  qualify  appraisers  as  heretofore  provided,  or 

who  shall  fail  to  make  due  return  of  their  proceedings,  or 

who  shall  levy  upon  the  homestead  set  off  by  said  appraisers 

or  assessors,  (as  the  case  may  be,)  except  as  herein  provided, 

shall  be  liable  to  indictment  for  a  misdemeanor,  and  he  and 

his  sureties  shall  be  liable  to  the  owner  of  said  homestead 

for  all  costs  and  damages  in  a  civil  action. 

Misdemeanor. — An  officer  who  levies  upon  the  personal  property 
of  the  defendant  in  the  execution,  and  refuses  to  lay  off  to  such  de- 
fendant upon  demand,  his  personal  property  exemption,  is  guilty  of 
a  misdemeanor.     State  v.  Carr,  71  N.  C,  106. 

Amercement. — The  provisions  of  the  exemption  laws  so  modify 
chap.  106,  Sec.  15,  Battle's  Revisal,  as  not  to  authorize  the  infliction 
of  the  penalty  therein  imposed  (an  amercement  of  $100)  for  failure 
to  have  in  court  the  amount  of  an  execution  issued  upon  a  judgment 
for  a  debt  contracted  prior  to  1868,  when  the  judgment  debtor  has 
no  property,  real  or  personal,  in  excess  of  the  exemptions  allowed  by 
the  constitution  of  1868;  and  this  is  so  notwithstanding  such  ex- 
emptions are  not  valid  against  executions  for  such  debts.  Richard- 
son v.  Wicker,  80  N.  C,  172;  McCanless  v.  Fllnchum,  98  N.  C,  358. 
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Damages. — The  sale  under  execution  without  laying  off  home- 
stead, being  void,  the  debtor  can  maintain  a  suit  upon  the  sheriff's 
bond  only  for  costs  and  damages  sustained — not  for  the  value  of  the 
homestead.     McCracken  v.  Adler,  98  N.  C,  400. 

Breach  of  bond. — An  unlawful  sale  by  a  sheriff  of  property  exempt 
from  execution,  is  a  breach  of  his  official  bond.  Hobbs  v.  Barefoot, 
104  N.  C.,  224. 

Sale  void. — When  the  sheriff  sells  land  to  which  the  homestead 
applies  without  assigning  it,  the  sale  is  void.  Arnold  v.  Estis,  92  N. 
C,  162;  McCracken  v.  Adler,  98  N.  C,  400. 

Sec.  617.    Liability  of  officer,  appraiser  or  assessor  conspir- 
ing with  debtor.    18(>8-'9,  c.  137,  s.  IS. 

Any  officer,  appraiser  or  assessor,  (as  the  case  may  be,) 
who  shall  wilfully  or  corruptly  conspire  with  any  judgment 
debtor  or  other  appraiser  or  assessor,  (as  the  case  may  be,) 
to  undervalue  the  homestead  or  personal  property  exemp- 
tion of  such  debtor,  or  shall  assign  false  metes  and  bounds, 
or  make,  or  procure  to  be  made,  a  false  and  fraudulent 
return  thereof,  shall  be  liable  to  indictment  for  a  misde- 
meanor, and  shall  be  answerable  to  the  judgment  creditor 
for  all  costs  and  damages  in  a  civil  action. 

Sale  may  be  set  aside. — It  Is  the  duty  of  a  sheriff  to  lay  off  the 
homestead  of  the  defendant  in  the  execution,  and  to  sell  the  excess 
in  a  prudent  and  just  manner  so  as  to  realize  a  fair  price.  Where 
a  sheriff  sells,  at  the  instance  of  the  defendant,  several  parcels  of 
land  en  masse  and  subject  to  the  lien  of  the  homestead,  such  sale  is 
fraudulent,  and  may  be  avoided  by  a  creditor  of  such  defendant,  not 
present,  nor  consenting  to  the  sale.  Andrews  v.  Pritchett,  72  N.  C, 
135. 

Sec.  518.    Liability  of  officer,  appraiser  or  assessor  conspir- 
ing with  creditw.    1868->9,  c.  137,  s.  19. 

Any  officer,  appraiser  or  assessor  who  shall  wilfully  or 
corruptly  conspire  with  any  judgment  creditor,  or  other 
appraiser  or  assessor,  to  overvalue  the  homestead  or  personal 
property  exemption  of  any  debtor  or  applicant,  or  shall 
assign  false  metes  and  boundaries,  or  make,  or  procure  to 
be  made,  false  and  fraudulent  return  thereof,  shall  be  liable 
to  indictment  for  a  misdemeanor,  and  shall  be  answerable 
to  the  party  injured  for  all  costs  and  damages  in  a  civil 
action. 
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Sec.  519.    Judgment  creditor  dissatisfied,  how  to  proceed. 
1883,  c.  357,  s.  1.    18859  c.  347.    1887,  c  272,  s.  2. 

If  the  judgment  creditor  for  whom  levy  is  made,  or  judg- 
ment debtor  or  other  person  entitled  to  homestead  and  per- 
sonal property  exemption,  shall  be  dissatisfied  with  the 
valuation  and  allotment  of  the  appraisers  or  assessors  (as 
the  case  may  be),  he,  within  ten  days  thereafter,  or  any 
other  creditor  within  six  months,  and  before  sale  under 
execution  of  the  excess,  may  notify  the  adverse  party  and 
the  sheriff  having  the .  execution  in  hand,  and  file  with  the 
clerk  of  the  superior  court  of  the  county  where  the  said 
allotment  shall  be  made  a  transcript  of  the  return  of  the 
appraisers  or  assessors  (as  the  case  may  be),  which  they  or 
the  sheriff  shall  allow  to  be  made  upon  demand,  together 
with  his  objections,  in  writing,  to  said  return  ;  and  there- 
upon the  said  clerk  shall  put  the  same  on  the  civil  issue 
docket  of  said  superior  court  for  trial,  at  the  next  term 
thereof,  as  other  civil  actions,  and  such  issue  joined  shall 
have  precedence  over  all  other  issues  at  such  term  ;  and  the 
sheriff  shall  not  sell  the  excess  until  after  the  determination 
of  said  action. 

Amendment  (1885,  ch.  347). 

When  an  increase  of  the  exemption,  or  an  allotment  in 
property  other  than  that  set  apart,  shall  be  demanded,  the 
party  objecting  shall,  in  his  objections,  specify  the  property 
from  which  the  increase  or  re-allotment  is  to  be  had.  If 
the  appraisal  or  assessment  shall  be  reduced,  the  jury  shall 
assess  the  value  of  the  property  embraced  thereiu  ;  if  in- 
creased, the  value  of  the  property  specified  in  the  objections 
from  which  the  increase  is  demanded,  shall  also  be  assessed; 
but  if  the  allotment  shall  be  made  in  property  other  than 
that  first  set  apart,  the  jury  shall  assess  the  value  of 
the  property  so  allotted.  The  court  shall  appoint  three  dis- 
interested commissioners  to  lay  off  and  set  apart  the  home- 
stead and  personal  property  exemption  in  accordance  with 
the  verdict  of  the  jury  and  the  judgment  of  the  court,  and 
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in  the  manner  prescribed  by  law.  The  commissioners,  who 
shall  be  summoned  by  the  sheriff,  shall  meet  upon  the 
premises,  and,  after  being  sworn  by  the  sheriff  or  a  justice 
of  the  peace  to  faithfully  perform  the  duties  of  appraisers 
(or  assessors,  as  the  case  may  be)  in  allotting  and  laying  off 
the  homestead  or  personal  property  exemption,  or  both,  as 
the  case  may  be,  in  accordance  with  the  verdict  and  judg- 
ment aforesaid,  allot  [and]  lay  off  the  same  and  file  their 
report  to  the  next  term  of  the  court,  when  the  same  shall 
be  heard  by  the  court,  upon  exceptions  thereto. 

Amendment  (1887,  ch.  272,  s.  2\ 

Provided,  that  the  ten  (10)  days  and  six  months  respec- 
tively shall  begin  to  run  from  the  date  of  the  filing  of  the 
return  of  the  valuation  and  allotment  of  the  appraisers  or 
assessors  by  the  officer  with  the  clerk  of  the  superior  court 
of  the  county  from  whence  the  execution  issues  as  provided 

in  section  (504)  five  hundred  and  four. 

If  no  exception  made  nor  appeal. — If  an  allotment  of  homestead 
under  execution  is  made  without  exception  or  appeal  by  the  judg- 
ment creditor  it  is  an  estoppel  of  record  against  him.  Spoon  v. 
Reid,  78  N.  C,  244;  Whitehead  v.  Spivey,  103  N.  C,  66. 

Where  a  homestead  is  allotted  to  a  judgment  debtor  in  one  tract 
of  land  and  he  flies  no  exceptions  thereto,  he  cannot  claim  a  home- 
stead in  other  land  after  a  conveyance  thereof  by  him  has  been  set 
aside  as  fraudulent.     Marshburn  v.  Lashlie,  122  N.  C,  237. 

Allotment  cannot  be  collaterally  attacked. — The  allotment  of  a 
homestead  cannot  be  collaterally  attacked  by  the  debtor  or  any  one 
claiming  under  him,  their  remedy  being  under  section  519  of  The 
Code,  providing  that  objections  to  the  allotment  shall  be  filed  with 
the  clerk  and  placed  on  the  civil  docket  for  trial.  Welch  v.  Welch, 
101  N.  C,  565;  Gudger  v.  Penland,  118  N.  C,  832;  Formeyduval  v. 
Rockwell,  117  N.  C,  320. 

Objection  must  be  made  before  sale  of  excess. — The  application 
for  re-assessment  of  a  homestead  by  the  township  board  of  trustees 
must  be  made  before  the  sale  of  the  excess  by  the  sheriff.  Hep- 
tinstall  v.  Perry,  76  N.  C.,  190;  Hartman  v.  Spiers,  94  N.  C,  150. 

Service  of  exceptions. — Notice  of  dissatisfaction  with  allotment  of 
personal  property  exemption,  under  this  section,  cannot  be  served 
by  mail  or  given  orally,  but  proof  of  service  must  be  made  as  re- 
quired by  Sec.  228  of  The  Code.  Allen  v.  Strickland,  100  N.  C,  225; 
Smith  v.  Smith,  119  N.  C,  314,  and  cases  cited. 

Must  be  filed  in  clerk's  office. — Exceptions  to  the  allotment  of  a 
homestead  or  personal  property  exemptions,  in  all  cases,  must  be 
filed  in  the  office  of  the  clerk  of  the  superior  court  of  the  county 
where  the  allotment  is  made,  together  with  a  transcript  of  the 
allotment  or  appraisement     McAuley  v.  Morris,  101  N.  C,  369. 
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Duties  of  appraisers  extend  only  to  valuation  and  allotment. — The 
equities  between  the  parties  having  liens  on  the  lands  cannot  be 
passed  upon  in  an  appeal  from  the  appraisers.  Their  duties  extend 
no  further  than  the  valuation  and  allotment  of  the  homestead. 
Aiken  v.  Gardner,  107  N.  C.,  236. 

Right  to  jury  trial. — Where  the  debtor  designated  the  particular 
land  which  he  desires  to  have  allotted  him  as  "an  increase  of  exemp- 
tion" (under  ch.  347,  laws  1885),  and  the  creditors  assent  thereto, 
neither  party  can  demand  that  the  property  shall  be  valued  by  a 
jury.    Beavans  v.  Goodrich,  98  N.  C,  217. 

Valuation  assessed  by  verdict  conclusive. — Under  Act  1885,  chap- 
ter 347,  providing  that  on  appeal  from  an  appraisal  of  homestead 
and  personal  property  exemptions,  the  jury  shall  assess  the  value  of 
the  property  embraced  therein,  and  the  court  shall  appoint  three 
commissioners  to  set  apart  the  exemptions  in  accordance  with  the 
verdict  of  the  jury,  the  commissioners  are  bound  to  assume  that  the 
jury  placed  a  correct  value  on  the  property.  Shoaf  v.  Frost,  116  N. 
C,  675;   S.  C,  123  N.  C,  343. 

Where,  upon  the  exception  to  a  homestead  allotment,  the  value  of 
property  in  question  was  fixed  by  jury,  and  an  order  was  made  by 
the  judge  for  a  re-allotment  in  accordance  with  the  jury's  valuation; 
upon  plaintiff's  exception  to  the  commissioners  report  of  the  second 
allotment  which  was  not  in  accordance  with  the  jury's  valuation, 
it  was  proper  to  sustain  the  exception  and  to  order  a  new  trial,  and 
in  such  case  evidence  as  to  the  considerations  which  influenced  the 
jury  in  making  its  valuation  was  not  admissible.  Shoaf  v.  Frost, 
121  N.  C,  256. 

Method  of  allotment  after  jury  verdict. — Where  the  jury  value  the 
tract  at  $2,000,  the  land  will  be  divided  into  two  parts  of  equal 
value,  and  the  homesteader  will  take  his  choice.  Shoaf  v.  Frost,  123 
N.  C,  343. 

Where  there  is  appreciation  or  depreciation  afterwards,  relief 
must  be  sought  in  another  proceeding.  Same  case  reported  in  121 
N.  C,  256.     Shoaf  v.  Frost,  123  N.  C,  343. 

Enhancement  in  value. — It  is  immaterial  whether  the  increase  is 
by  reason  of  enhancement  in  market  value  or  by  betterments  put 
on  the  property.  If  less  than  50  per  cent,  enhancement  the  credi- 
tors can  proceed  by  an  equitable  proceeding  to  subject  the  excess 
as  in  Vanstory  v.  Thornton,  110  N.  C,  10.  If  more  than  50  per 
cent  enhancement  the  proceeding  is  as  provided  in  ch.  149,  laws 
1893.     McCaskill  v.  McKinnon,  125  N.  C,  179.     See  Sec.  504n,  ante. 

If  debtor  not  allowed  to  select. — Where  a  judgment  debtor  ex- 
cepted to  the  allotment  of  a  homestead  by  appraisers  upon  the 
ground,  which  was  not  denied,  that  they  gave  him  no  opportunity  to 
be  present  and  make  his  selection,  it  was  error  to  dismiss  such  ex- 
ceptions, though  he  disclaimed  having  title  to  land  which,  in  mak- 
ing such  exceptions,  he  asked  to  have  allotted  to  him  as  a  home- 
stead.    McGowan  v.  McGowan,  122  N.  C,  164. 

Exceptions  too  late. — A  homestead  was  laid  off  to  a  judgment 
debtor,  with  which  he  was  dissatisfied,  after  the  repeal  of  the  act 
allowing  an  appeal  to  the  township  board  of  trustees.  He  might, 
however,  have  had  the  action  of  the  appraisers  reviewed  by  a  re- 
corder i  or  by  a  motion  in  the  cause,  which  he  did  not  do.  After  the 
enactment  of  section  519  of  The  Code,  the  homesteader  attempted  to 
have  the  action  of  the  appraisers  reviewed  under  the  provisions 
of  that  section:   It  was  held,  that  he  had  lost  his  remedy  by  the 
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failure  to  move  in  the  manner  allowed  by  law,  before  the  sale  of 
the  excess.    Hartman  v.  Spiers,  94  N.  C,  150. 

Sec.  520.     When  exemption  made  or  allotted  on  petition; 
objection  tfiereto,  how  to  be  made. 

When  the  homestead  or  personal  property  exemption  is 
made  or  allotted  on  the  petition  of  the  person  entitled  thereto, 
any  creditor  may,  within  six  months  from  the  time  of  said 
assessment  or  appraisal,  and  upon  ten  days'  notice  to  the 
petitioner,  file  his  objections  with  the  register  of  deeds  of 
the  county  in  which  the  premises  are  situated,  and  the 
register  of  deeds  shall  return  the  same  to  the  clerk  of  the 
superior  court  of  said  county,  who  shall  place  the  same  on 
the  civil  issue  docket,  and  the  same  shall  be  tried  as  pro- 
vided in  the  preceding  section  for  homestead  and  personal 
property  exemptions  set  off  under  execution. 

When  first  allotment  not  excepted  to. — No  valid  issue  as  to  the 
value  of  the  homestead  at  the  time  of  the  second  allotment  can  be 
raised  by  exceptions  of  creditors  thereto,  because  the  first  allotment 
is  final.  Thornton  v.  Vanstory,  107  N.  C,  331;  Gulley  v.  Cole,  96 
N.  C,  447;  Ibid.,  102  N.  C,  333. 

Sec.  521.    Costs  of  re-assessment,  how  paid. 

If  the  superior  court  at  term  shall  confirm  the  appraisal 
or  assessment,  or  shall  increase  the  exemption  allowed  the 
debtor  or  claimant,  the  levy  shall  stand  only  upon  the 
excess  remaining,  and  the  creditor  shall  pay  all  the  costs 
of  the  proceeding*  in  court.  If  the  amount  allowed  the 
debtor  or  claimant  shall  be  reduced,  the  costs  of  the  pro- 
ceeding in  court  shall  be  paid  by  the  debtor  or  claimant, 
and  the  levy  shall  cover  the  excess  then  remaining. 

Must  await  final  judgment. — The  cost  of  this  proceeding  (uoder 
Sec.  519)  must  await  the  final  judgment.  Beavans  v.  Goodrich,  93 
N.  C,  217. 

Sec.  522.     Undertaking  of  objector. 

The  creditor,  debtor  or  claimant  objecting  to  the  allot- 
ment made  by  the  appraisers  or  assessors  (as  the  case  may 
be)  under  execution  or  petition,  shall  file  with  the  clerk  of 
the  superior  court  an  undertaking  in  the  sum  of  one  hun- 
dred dollars  for  the  payment  to  the  adverse  party  of  such 
costs  as  shall  be  adjudged  against  him. 
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Sec.  523.    Appraisal  or  assessment  may  be  set  aside,  for 
what. 

Any  appraisal  or  allotment  by  appraisers  or  assessors 
hereinbefore  provided  may  be  set  aside  for  fraud,  complicity 
or  other  irregularity  ;  but  whenever  any  allotment  or  assess- 
ment shall  be  made  or  confirmed  by  the  superior  court  at 
term  time,  as  hereinbefore  provided,  the  said  homestead 
shall  not  thereafter  be  set  aside  or.  again  laid  off  by  any 
other  creditor. 

Not  sufficient  ground. — An  allotment  of  a  homestead  will  not  be 
set  aside  because  it  might  have  been  assigned  in  a  manner  more 
convenient  to  the  homesteader.    Ray  v.  Thornton,  95  N.  C,  571. 

The  omission  of  appraisers  to  insert  in  their  report  the  date  of 
allotment  is  not  sufficient  ground  for  vacating  it  Beavans  v.  Good- 
rich. 98  N.  C,  217. 

For  re-allotment  by  reason  of  increase  in  value,  see  504a,  ante. 

Sec.  524.    Return  to  be  registered—forms. 

When  the  homestead  and  personal  property  exemption 
shall  be  decided  bv  the  court  at  term  time,  the  clerk  of  the 
superior  court  shall  immediately  file  with  the  register  of 
deeds  of  the  county  a  copy  of  the  same,  which  copy  shall 
be  registered  as  deeds  are  now  registered  by  law ;  and,  in 
all  judicial  proceedings,  the  original  or  a  certified  copy  of 
said  return  may  be  introduced  in  evidence. 

The  following  forms  shall  be  substantially  followed  in 
proceedings  under  this  chapter  : 

[No.  i.] 

Appraisers'  Return. 

i.  when  the  homestead  is  valued  at  less  than  one 
thousand  dollars,  and  personal  property  also 
appraised. 

The  undersigned  having  been  duly  summoned  and  sworn  to  act  as 
appraisers  of  the  homestead  and  personal  property  exemption  of 

A.  B.,  of Township County,  by  C.  D.,  sheriff  (or 

constable  or  deputy,)  of  said  county,  do  hereby  make  the  following 
return:  We  have  viewed  and  appraised  the  homestead  of  the  said 
A.  B.,  and  the  dwellings  and  buildings  thereon,  owned  and  occu- 
pied by  the  said  A.  B.  as  a  homestead,  to  be  one  thousand  dollars, 
(or  any  less  sum)  and  that  the  entire  tract,  bounded  by  the  lands 
of and is  therefore  exempted  from  sale  under  execu- 
tion according  to  law.  At  the  same  time  and  place  we  viewed  and 
appraised  at  the  values  annexed,  the  following  articles  of  personal 
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property,  selected  by  said  A.  B.,  (here  specify  the  articles  and  their 
value,  to  be  selected  by  the  debtor  or  his  agent,)  which  we  declare 
to  be  a  fair  valuation,  and  that  the  said  articles  are  exempt  under 
said  execution.  We  hereby  certify  that  we  are  not  related  by  blood 
or  marriage  to  the  judgment  debtor  or  the  judgment  creditor  in  this 
execution,  and  have  no  interest,  near  or  remote,  in  the  above  exemp- 
tions. 
Given  under  our  hands  and  seals,  this day  of 19 . . 

V/«  XV*   •  ••  ••••■  •  •  •••••••  LJL.4*  lO«  J 

X^«  JU.  •   ••••••••••••••••  «L  JL4*   IJ  •  J 

R.  S [L.  S.] 

The  above  return  was  made  and  subscribed  in  my  presence,  day 
and  date  above  given. 

CD Sheriff  (or  Constable). 


[No.  2.] 


II.    PETITION     FOR    HOMESTEAD    BEFORE    A    JUSTICE    OF    THE 

PEACE. 

)  Before J    P. 


In  the  matter  of  A  B.  > 

J  County. 

A.  B.  respectfully  shows  that  he  (she  or  they,  as  the  case  may  be.) 
is  (or  are)  entitled  to  homestead  exempt  from  execution  in  certain 
real  estate  in  said  county,  and  bounded  and  described  as  follows: 
(Here  describe  the  property.)  The  true  value  of  which  he  (she  or 
they,  as  the  case  may  be)  believes  to  be  one  thousand  dollars,  in- 
cluding the  dwelling  and  buildings  thereon.  He  (she  or  they)  fur- 
ther shows  that  he  (she  or  they,  as  the  case  may  be.)  Is  Tor  are) 
entitled  to  a  personal  property  exemption  from  execution,  to  the 
value  of  (here  state  the  value)  consisting  of  the  following  prop- 
erty: (Here  specify.)  He  (she  or  they,  as  the  case  may  be,)  there- 
fore prays  your  worship  to  appoint  three  disinterested  persons 
qualified  to  act  as  jurors,  as  assessors,  to  view  the  premises,  allot 
and  set  apart  to  your  petitioner  his  homestead  and  personal  prop- 
erty exemption,  and  report  according  to  law. 

[No.  3.] 

III.       FORM    FOR   APPRAISAL   OF    PER80NAL   PROPERTY 

EXEMPTION. 

The  undersigned  having  been  duly  summoned  and  sworn  to  act  as 

appraisers  of  the  personal  property  of  A.  B.,  of Township, 

County,  and  to  lay  off  the  exemption  given  by  law  thereto, 

by  C.  D.  Sheriff  (or  other  officer,)  of  said  county,  do  hereby  make 
and  subscribe  the  following  return: 

We  have  viewed  and  appraised  at  the  values  annexed,  the  following 

articles  of  personal  property  selected  by  the  said  A.  B.,  to-wit: 

which  we  declare 

to  be  a  fair  valuation,  and  that  said  articles  are  exempt  under  said 
execution. 

We  hereby  certify,  each  for  himself,  that  we  are  not  related  by 
blood  or  marriage  to  the  judgment  debtor  or  judgment  creditor  in 
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this  execution,  and  have  no  interest,  near  or  remote,  in  the  above 
exemptions. 

Given  under  our  hands  and  seals,  this  . .  day  of ,  19 . . 

R.  S [L.  S.] 

The  above  return  was  made  and  subscribed  in  my  presence,  day 
and  date  above  given. 

CD Sheriff  (or  Constable). 

[No.  4.] 

IV.       CERTIFICATE   OF     QUALIFICATION    TO     BE     INDORSED  ON 

RETURN    BY    SHERIFF. 

The  within  named  B.  F.,  G.  H.  and  J.  R.  were  summoned  and 

qualified  according  to  law  as  appraisers  of  the exemption 

of  the  said  A.  B.,  under  an  execution  in  favor  of  X.  T.,  this day 

of 19. ..  CD ,  Sheriff. 

[No.  5.] 

V.  MINUTE  ON  EXECUTION  DOCKET. 


Y 

Ml. 

B 


} 


Execution  issued day  of 19 . . . 

Homestead  appraised  and  set  off  and  return  made  . .  day  of 
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See.  525.     When  Mowed  of  course  to  the  plaintiff;  several 
actions  on  one  instrument.     C.  €.  -P.,  s.  276. 

Costs  shall  be  allowed  of  course  to  the  plaintiff,  upon  a 
recovery,  in  the  following  cases : 

(1)  In  an  action  for  the  recovery  of  real  property,  or  when 
a  claim  of  title  to  real  property  arises  on  the  pleadings,  or 
is  certified  by  the  court  to  have  come  in  question  at  the 
trial ; 

Costs  against  losing  party. — No  part  of  the  costs  of  an  action  can 
be  taxed  against  the  party  recovering  judgment.  Wall  v.  Covington, 
76  N.  C,  160;  Horton  v.  Horne,  99  N.  C,  219;  Wooten  v.  Walters,  110 
N.  C,  251;  Field  v.  Wheeler,  120  N.  C,  264. 

Note. — By  ch.  37,  acts  1887,  the  fees  of  referees  can  be  adjudged 
in  discretion  of  the  court.     See  Sec.  533,  post. 

Costs  governed  by  final  Judgment. — The  rule  that  costs  follow  final 
judgment  applies  in  criminal  cases  as  in  civil  cases;  hence,  where  a 
prisoner  was  convicted  but  afterwards  was  acquitted  on  a  new  trial, 
the  payment  of  his  witnesses  in  both  trials  was  properly  taxed  against 
the  county.     State  v.  Horne,  119  N.  C,  854. 

Costs  purely  statutory. — Costs,  in  this  state  are  entirely  creatures 
of  legislation  and  do  not  exist  without  it.  Clerk's  Office  v.  Commis- 
sioners, 121  N.  C,  29,  and  cases  cited. 

Repayment  of  costs. — Where,  as  a  condition  x>f  a  continuance,  the 
plaintiff  in  an  action  was  required  to  pay  the  accrued  costs  and  they 
were  taxed,  docketed  and  paid,  and  a  judgment  was  subsequently 
entered  in  the  action  directing  the  repayment  of  such  costs  by  the 
defendant;  Held,  that  such  costs  became  a  part  of  the  judgment,  not 
as  costs,  as  such,  but  as  a  part  of  the  judgment  already  ascertained 
by  reference  to  the  docket  as  for  so  much  money  paid  by  the  plaintiff 
for  defendant's  benefit,  and,  hence,  there  was  no  necessity  for  a  re- 
taxation  of  the  costs.     Owen  v.  Paxton,  122  N.  C,  770. 

Proceeding  to  make  assets. — Where  defendants,  in  a  proceeding  to 
make  real  estate  assets,  set  up  title  to  the  land,  and  the  issue  is 
found  against  them,  all  the  costs  should  be  taxed  against  them,  ex- 
cept that  of  filing  the  petition.     Noble  v.  Koonce,  76  N.  C,  405. 

Costs  of  survey. — Costs  of  a  survey,  and  witness  fees  of  a  surveyor, 
are  taxable  against  losing  party.     Porter  v.  Durham,  79  N.  C,  596. 

In  foreclosure  proceedings. — Where  mortgagors  brought  an  ac- 
tion against  the  mortgagee  for  foreclosure  and  an  account  of  the 
balance  due  on  the  secured  debt,  and  of  the  rents  and  profits  re- 
ceived by  the  mortgagee  while  in  possession,  which  the  latter  re- 
sisted, but  it  was  ascertained  that  there  was  still  a  balance  due  the 
mortgagee,  and  a  decree  was  made  directing  the  land  to  be  sold,  if  the 
said  balance  was  not  paid  within  a  time  prescribed:  Held,  (1)  that  the 
plaintiffs  were  entitled  to  recover  their  costs  of  the  action;  (2)  that 
if  the  plaintiffs  fail  to  pay,  and  thereby  made  a  sale  necessary,  the 
costs  thereof  should  be  deducted  from  the  proceeds  of  sale.  Bruner 
v.  Threadgill,  93  N.  C,  225. 

On  exception  to  award  of  arbitrator. — Where  a  party  attacks  the 
validity  of  the  arbitrator's  award,  and  the  court  find  error  therein, 
but  upholds  the  conclusion  reached  by  the  arbitrator,  costs  should 
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be  awarded  against  the  party  objecting  to  the  award.    Knight  v\ 
Holden,  104  N.  C,  107. 

In  proceeding  to  enforce  Judgment. — The  plaintiff  recovering: 
Judgment  will  be  taxed  with  the  costs  of  an  unsuccessful  attempt 
to  enforce  it.     Norris  v.  Luther,  101  N.  C,  196. 

Where  the  plaintiff  fails  in  his  original  cause  of  action. — Where 
the  plaintiff  fails  in  his  original  action  he  cannot  recover  costs, 
though  upon  the  equity  set  up  by  the  defendant  he  obtains  a  different 
remedy.     Currie  v.  Clark,  101  N.  C,  321. 

Where  plaintiff  recovers  in  part. — Where  the  defendant  failed  to 
disclaim  title  to  all  the  land  declared  for,  but  recovered,  according  to 
the  boundaries  set  up  in  his  answer,  with  a  greater  amount  for  dam- 
ages on  his  counter-claim  than  was  allowed  plaintiff,  the  plaintiff, 
is,  notwithstanding,  entitled  to  costs.  Moore  v.  Angel,  116  N.  C, 
843;  Wooten  v.  Walters,  110  N.  C,  251;  Ferrabow  v.  Green,  110  N.  C, 
414. 

When  defendant  offers  to  submit  to  Judgment. — Where  a  defend- 
ant in  his  answer  offers  to  permit  judgment  to  be  entered  against 
him  for  a  sum  which  he  admits  to  be  due,  and  a  verdict  is  rendered 
therefor,  he  is  liable  only  for  the  costs  of  the  action  up  to  the  filing 
of  the  answer  and  of  judgment.     Russ  v.  Brown,  113  N.  C,  227. 

Against  all  defendants. — When  a  party  is  allowed  to  come  in  and 
defend  an  action,  and  the  plaintiff  recovers  judgment,  he  is  entitled 
to  costs  against  all  the  defendants.  Spruill  v.  Arrington,  109  N.  C. 
192. 

When  tender  made. — Where  plaintiff  recovers  no  more  than  the 
amount  tendered  him  by  defendant  before  suit  was  brought,  and,  on 
his  refusal  to  accept  it,  the  latter  paid  it  into  court,  he  should  be 
taxed  with  costs.  Smith  v.  B.  &  L.  Ass'n,  119  N.  C,  249;  Pollock  v. 
Warwick,  104  N.  C,  638;  Murray  v.  Windley,  29  N.  C,  201. 

Section  does  not  apply. — This  section  does  not  cover  an  issue  of 
(l-evvtitarit  eel  non.     Mayo  v.  Jones,  78  N.  C,  406. 

Discussed. — See  a  very  full  discussion  of  the  principles  and  ad- 
vantages of  this  title  by  Rodman,  J.,  in  Hyman  v.  Devereux,  65  N.  C, 

588. 

Counsel  fees,  when  taxed. — The  counsel  fees  authorized  to  be 
taxed  in  proceedings  to  condemn  lands  for  railway  uses  under  sec- 
tion 1945,  The  Code,  can  only  be  allowed  and  taxed  in  those  cases 
whore  the  court,  under  section  1948,  is  directed  to  appoint  an  attor- 
ney to  represent  a  party  in  interest  who  is  unknown  or  whose  resi- 
dence is  unknown.    Railroad  v.  Goodwin,  110  N.  C,  175. 

Failure  to  adjudicate  costs. — The  failure  of  a  judge  to  adjudicate 
as  to  costs  does  not  affect  or  render  invalid  as  a  final  judgment  an 
adjudication  upon  another  matter  embraced  therein.  Young  v. 
Connelly,  112  N.  C,  646. 

Costs  against  state  and  county. — The  state  and  county  are  liable 
for  the  costs  only  in  the  cases  expressly  provided  by  the  statute. 
Guilford  v.  Commissioners,  120  N.  C,  23:  State  v.  Hicks,  124  N.  C., 
829. 

(2)  In  an  action  to  recover  the  possession  of  personal 
property  ; 

Plaintiff  successful  as  to  part. — If,  in  an  action  to  recover  personal 
property,  the  plaintiff  establishes  title  to  a  portion  of  the  property 
which  has  been  taken  and  delivered  to  him  under  claim  and  delivery 

706 


COSTS   IN   CLAIM   AND   DELIVERY.  §525(2) 

proceedings,  he  will  be  entitled  to  judgment  for  his  costs.    Horton 
v.  Home,  99  N.  0.,  219:  Field  v.  Whitaker,  120  N.  C,  264. 

(3)  In  actions  of  which  a  court  of  a  justice  of  the  peace 
has  no  jurisdiction  ; 

1874r-><>9  c.    119,  s.  2.    R.  €.,  c.  XI,  s.  78. 

(4)  In  an  action  for  assault,  batter)-,  false  imprisonment, 
libel,  slander,  malicious  prosecution,  criminal  conversation, 
or  seduction,  if  the  plaintiff  recovers  less  than  fifty  dollars 
damages,  he  shall  recover  no  more  costs  than  damages. 
When  several  actions  shall  be  brought  on  one  bond,  recog- 
nizance, promissory  note,  bill  of  exchange,  or  instrument 
in  writing,  or  in  any  other  case,  for  the  same  cause  of  action 
against  several  parties  who  might  have  been  joined  as 
defendants  in  the  same  action,  no  costs  other  than  disburse- 
ments shall  be  allowed  to  the  plaintiff  in  more  than  one  of 
such  actions,  which  shall  be  at  his  election,  provided  the 
party  or  parties  proceeded  against  in  such  other  action  or 
actions  shall  have  been  within  the  state  and  not  secreted 
at  the  commencement  of  the  previous  action  or  actions. 

Each  party  pays  his  own  costs,  when. — Where  the  plaintiff  in 
slander  recovers  less  than  the  amount  which  is  necessary  by  the 
statute  to  carry  costs,  the  defendant  does  not  recover  costs.  Each 
party  pays  his  own  costs.    Coates  v.  Stephenson,  52  N.  C,  124. 

Issue  on  referee's  report,  costs. — Where  at  the  instance  of  some 
of  the  parties,  without  opposition  from  the  rest,  an  issue  as  the  value 
of  the  respective  shares  was  submitted  to  the  jury,  who  sustained 
the  report  and  the  decision  of  the  clerk  upon  the  exceptions  thereto 
— it  was  properly  adjudged  that  the  exceptants  should  pay  the  costs 
of  the  trial  of  the  issue.     Beckwith,  Ex  parte,  124  N.  C,  111. 

Sec.  &20.     When  allowed  to  defendant.     C.  C.  P.,  s.  277. 

Costs  shall  be  allowed,  of  course,  to  the  defendant  in 
the  actions  mentioned  in  the  preceding  section,  unless  the 
plaintiff  be  entitled  to  costs  therein. 

Liability  of  prosecution  bond. — The  prosecution  bond  is  to  indem- 
nify the  defendant  against  such  costs  as  he  may  be  required  to  pay 
during  the  progress  of  the  action,  but  does  not  cover  the  plaintiff's 
costs.     Swain  v.  McCullock,  75  N.  C,  495. 

In  actions  to  recover  specific  sum. — When  the  action  is  at  law  to 
recover  a  specific  sum,  not  involving  any  equitable  element,  the 
plaintiff,  failing  to  establish  his  demand,  is  liable  for  costs.  Griffith 
v.  Winborne,  105  N.  C,  403. 

In  actions  for  trespass  on  land. — In  an  action  for  trespass  on  land, 
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where  the  issue  of  title  is  found  for  the  plaintiff,  but  the  jury  find 
that  no  trespass  was  committed,  the  defendant  recovers  costs.  Mur- 
ray v.  Spencer,  92  N.  C,  264. 

If  defendant  recover  on  counterclaim. — Where,  in  an  action  under 
Section  3836,  to  recover  double  the  amount  of  interest  paid,  judg- 
ment is  rendered  for  the  defendant  on  the  debt  due  to  him  set  up  as 
a  counterclaim  and  in  excess  of  the  plaintiff's  claim,  such  judgment 
carries  the  costs  against  the  plaintiff,  but  where  the  judgment  ap- 
pealed from  is  partly  affirmed  and  partly  reversed  in  the  exercise  of 
discretion  allowed  by  Section  527  (2)  of  The  Code,  the  costs  of  the 
appeal  will  be  divided,  so  that  each  party  shall  pay  his  own  costs. 
Smith  v.  B.  &  L.  Ass'n  119  N.  C,  249. 

Defendant  successful  on  an  equitable 'defence. — One  who  success- 
fully maintains  an  equitable  defence  against  the  recovery  of  land  on 
the  bare  legal  title  is  entitled  to  judgment  for  his  costs.  This  rule 
is  not  varied  by  ch.  139,  acts  1870-'l,  which  merely  prescribes  a  sche- 
dule of  fees,  and  not  which  of  the  litigants  shall  pay  them.  Vestal 
v.  Sloan,  83  N.  0.,  555;  Currie  v.  Clark,  101  N.  C,  321. 

Unsuccessful  attempt  to  enforce  Judgment. — Where  plaintiff  fails 
in  an  attempt  to  enforce  his  judgment,  the  defendant  will  recover  the 
costs  of  the  proceeding.     Norris  v.  Luther,  101  N.  C,  196. 

In  actions  against  vendee. — A  vendee  Is  not  entitled  to  recover 
costs  in  an  action  to  force  him  to  perform  his  contract  and  pay  for 
the  land,  if  he  contests  the  case  and  does  not  make  a  deposit  of  the 
amount  due,  although  the  plaintiff  cannot  make  a  good  title  at  the 
time  when  the  action  is  commenced.  It  is  intimated,  that  the  vendee 
could  recover  his  costs  in  such  case,  if  he  made  a  deposit  of  the 
balance  due,  and  accepted  the  title  as  soon  as  the  vendor  has  per- 
fected it.     Hobson  v.  Buchanan,  96  N.  C,  444. 

Proceeding  to  set  aside  deed. — Costs  were  properly  awarded  to 
the  grantee  in  a  deed  in  an  unsuccessful  action  to  set  aside  such 
deed.     Brisco  v.  Norris,  112  N.  C,  671. 

Former  practice. — Under  the  former  practice,  a  judgment  for  costs 
could  not  be  rendered  against  one  to  whose  use  a  suit  was  brought. 
Lea  v.  Brooks,  49  N.  C,  423. 

Consolidation  of  cases. — It  is  error  to  consolidate  cases  which  are 
essentially  different,  and  where  the  parties  are  not  the  same  in  each. 
Cases  in  which  consolidation  may  be  ordered  stated.  Hartman  v. 
Spiers,  87  N.  C,  28;  Lumber  Co.  v.  Sanford,  112  N.  C,  655. 

Defendant  In  forma  pauperis. — One  who  is  allowed  to  defend  in 
an  action  to  recover  real  estate  without  giving  bond  (The  Code,  Sec. 
237),  is  not  relieved  from  paying  costs  and  may  recover  costs.  Jus- 
tice v.  Eddings,  75  N.  C,  581;  Lambert  v.  Kinnery,  74  N.  C.  348: 
Dempsey  v.  Rhodes,  93  N.  C,  120. 

Sec.  527.     When  allowed  to  either  party  in  the  discretion  of 
the  court.     C.  C.  P.,  *.  278. 

In  other  actions,  costs  may  be  allowed  or  not,  in  the  dis- 
cretion of  the  court.  In  all  actions  where  there  are  several 
defendants  not  united  in  interest,  and  making  separate 
defences  by  separate  answers,  and  the  plaintiff  fails  to  recover 
judgment  against  all,  the  court  may  award  costs  to  such  of 
the  defendants  as  have  judgment  in  their  favor,  or  any  of 
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them.  In  the  following  cases  the  costs  of  an  appeal  to  any 
court  shall  be  in  the  discretion  of  the  court : 

(1)  When  a  new  trial  shall  be  ordered  ; 

(2)  When  a  judgment  shall  be  affirmed  in  part,  and 
reversed  in  part. 

Costs  on  appeal. — While  it  was  error  In  the  judge  below  to  dis- 
miss the  action  upon  a  motion  for  an  injunction,  yet  when  the  ma- 
terial question  presented  by  the  appeal  was  the  validity  of  the 
judgment  refusing  an  Injunction,  in  respect  to  which  the  judgment 
below  is  affirmed,  the  defendant  is  entitled  to  costs  on  appeal.  Mc- 
Namee  v.  Alexander,  109  N.  C.,  242. 

Where,  on  appeal,  the  judgment  below  is  partly  affirmed  and  partly 
reversed,  as  a  matter  of  discretion  the  court  can  order  the  costs 
equally  divided  between  the  parties.  McNeill  v.  McBryde,  112  N.  C, 
408:  Hawkins  v.  Cedar  Works,  122  N.  C,  88. 

When  9a use  of  action  dies  pending  appeal. — When  a  cause  of  ac- 
tion dies  pending  an  appeal,  the  appeal  will  be  dismissed  at  costs  of 
appellant.  Comms.  v.  Gill,  126  N.  C;  Herring  v.  Pugh,  125  N.  C, 
437,  and  numerous  cases  cited. 

Reduced  judgment  on  appeal. — Where  a  party  appeals  from  a  judg- 
ment rendered  against  him,  and  a  reduced  judgment  is  rendered 
against  him  in  the  appellate  court,  he  must  be  adjudged  still  to  pay 
all  the  costs.  They  cannot  be  divided.  Costs  follow  the  verdict  and 
judgment,  of  course.  Railroad  v.  Phillips,  78  N.  C,  49;  Wooten  v. 
Walters,  110  N.  C,  258. 

Discretionary  power  as  to  costs  exercised. — Where  there  was  error 
in  the  ruling  below,  but  the  judge  acted  in  conformity  with  a  mili- 
tary order  then  in  force,  each  party  will  pay  his  own  costs  in  the 
appeal.     Mitchell  v.  Henderson,  63  N.  C,  643. 

Ordinarily,  the  successful  party  is  entitled  to  the  costs  of  the  ap- 
peal, but  where  it  is  a  board  of  county  commissioners,  who,  through- 
out the  proceedings,  have  evinced  little  desire  to  discharge  their 

duty,  and  have  caused  a  delay  of  justice,  no  costs  will  be  allowed 
them.     Sedberry  v.  Com'rs,  66  N.  C,  486. 

When  a  new  trial  is  ordered,  costs  are  in  the  discretion  of  the 
court,  but  it  would  be  unreasonable  to  charge  a  plaintiff  who  has 
submitted  to  a  nonsuit  in  deference  to  the  erroneous  opinion  of  the 
judge,  with  any  portion  of  the  costs  necessarily  incurred  in  its  cor- 
rection.    Jones  v.  Mlal,  85  N.  C,  507. 

The  costs  in  an  action  to  annul  a  sale  of  land  and  set  up  an  equita- 
ble title  are  discretionary  with  the  court,  under  this  section,  and 
each  party  is  ordered  to  pay  his  own,  and  each  to  pay  one-half  of  the 
allowance  to  the  referee.    Gully  v.  Macey,  89  N.  C,  343. 

In  actions  for  specific  performance^— In  an  action  for  specific  per- 
formance, and  in  other  actions  of  an  equitable  nature,  the  costs  are  in 
the  discretion  of  the  court,  and  the  exercise  of  the  discretion  is  not 
reviewable.  Parton  v.  Boyd,  104  N.  C,  422;  Gully  v.  Macey,  89  N.  C, 
343. 

In  partition. — The  costs  in  the  proceeding  for  partition  (including 
the  expenses  of  the  partition)  are  charges  upon  the  several  shares  in 
proportion  to  their  respective  values.  Hinnant  v.  Wilder,  122  N.  C, 
149. 

In  actions  for  settlement  of  accounts  of  executors  and  adminla- 
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trators. — In  an  action  for  the  settlement  of  accounts  of  executors  and 
administrators,  where  there  are  separate  answers  and  defences,  and 
the  interests  of  the  defendants  are  conflicting,  the  adjustment  of  the 
costs  is  in  the  discretion  of  the  court  below,  and  its  judgment  will  not 
be  disturbed  in  the  supreme  court.     Smith  v.  Smith,  101  N.  C,  461 . 

In  contempt  proceedings. — Semble,  that  costs  are  in  discretion  of 
the  court.     Kron  v.  Smith,  96  N.  C,  386. 

Case  remanded  by  the  supreme  court,  costs. — Where  a  case  is  re- 
manded by  the  supreme  court  because  the  record  is  imperfect,  each 
party  will  pay  his  own  costs.  Bradley  v.  Jones,  76  N.  C,  294:  Gordon 
v.  Sanderson,  83  N.  C,  1. 

See  Sees.  533  and  566,  post,  and  cases  cited. 

Sec.  528.     What  costs  fillowed.     C.  C.  F.f  #.  279. 

To  either  party  for  whom  judgment  shall  be  given  there 
shall  be  allowed  as  costs  his  actual  disbursements  for  fees 
to  the  officers,  witnesses,  and  other  persons  entitled  to 
receive  the  same. 

Mortgagee. — A  mortgagor  applied  for  an  injunction  to  restrain  the 
mortgagee  from  selling  under  the  mortgage,  alleging  that  the  debt 
secured  was  usurious,  and  that  he  was  entitled  to  sundry  credits. 
The  mortgagee  denied  the  usury,  but  the  issue  on  that  plea  was 
found  against  him:  Held,  that  defendant  was  entitled  to  judgment 
for  the  amount  actually  due  on  the  mortgage  debt,  with  interest,  and 
under  this  section  (528)  for  costs.     Cook  v.  Patterson,  103  N.  C.  127. 

Counsel  fees. — A  commissioner  appointed  to  make  sale  of  land  un- 
der a  decree  of  court,  will  not  be  allowed  any  extra  compensation 
for  his  attorney's  fees,  where  it  appears  that  his  duties  are  simple, 
and  it  is  not  made  to  appear  that  the  services  of  counsel  are  neces- 
sary.    Gay  v.  Davis,  107  N.  C,  269. 

Nor  will  the  court  make  an  allowance  for  counsel  fees.  Mordecal 
v.  Devereux,  74  N.  C,  673. 

An  administrator  is  not  entitled  to  be  allowed  counsel  fees  for 
defending  an  action  by  next  of  kin  to  compel  him  to  final  settlement, 
when  he  unreasonably,  wilfully  and  dishonestly  delays  to  account 
with  them.  Allen  v.  Royster,  107  N.  C,  278:  Chemical  Co.  v.  John- 
son, 101  N.  C,  223. 

A  collector  of  the  estate  of  a  decedent  who  resists  the  claim  of  the 
executor  of  the  estate  to  a  fund  in  his  hands  which,  after  litigation, 
is  awarded  to  the  executor,  is  not  entitled  to  an  allowance  for  coun- 
sel fees  paid  by  him  in  such  litigation.    Johnson  v.  Marcom,  121  N. 

Counsel  fees,  although  provided  for  in  a  note  or  bond,  cannot  be 
recovered  in  an  action  thereon.  Brisco  v.  Norris,  112  N.  C,  671: 
Tinsley  v.  Hoskins,  111  N.  C,  340;  Turner  v.  Boger,  126  N.  C. 

Witnesses. — The  manner  of  summoning  witnesses,  and  their  com- 
pensation, is  entirely  regulated  by  statute.  There  is  no  provision  in 
our  law  authorizing  the  taxation  as  costs,  of  the  fees  for  attendance 
and  mileage  of  witnesses  who  have  not  been  summoned,  nor  of  wit- 
nesses who  have  been  summoned,  but  who  are  non-residents:  Stem 
v.  Herren.  101  N.  C,  516:  nor  against  losing  party,  if  not  tendered. 
Loftin  v.  Baxter,  66  N.  C,  340. 

While  not  more  than  two  witnesses  to  a  single  point  may  be  taxed 
against  the  losing  party  in  a  civil  action,  the  liability  of  the  party, 
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who  summoned  them,  for  their  compensation,  is  not  abridged.  State 
v.  Massey,  104  N.  C.,  877. 

Judgment  for  costs  at  chambers. — Whether  a  judge  can  grant  a 
judgment  taxing  a  county  with  the  payment  of  costs,  at  chambers 
and  in  vacation,  Quaere.     State  v.  Ray,  97  N.  C,  510. 

Motion  to  retax. — When  a  motion  to  retax  a  bill  of  costs  is  made 
at  the  next  term  after  judgment  is  entered,  it  is  error  for  the  ^judge 
to  hold  that  he  has  no  power  to  entertain  it.  Semble,  the  motion 
could  be  made  at  any  time  within  one  year  after  judgment.  In  re 
Smith,  105  N.  C,  167.  It  can  be  made  before  the  clerk  or  the  judge. 
Cureton  v.  Garrison,  111  N.  C,  271. 

Reference  fees. — See  Sec.  533,  post,  and  cases  cited. 

Sec.  529.    Interest,  when  allowed.    C.  V.  P.,  s.  2H2. 

When  the  judgment  i9  for  the  recovery  of  money,  interest 

from  the  time  of  the  verdict  or  report  until  judgment  be 
finally  entered  shall  be  computed  by  the  clerk  and  added 
to  the  costs  of  the  party  entitled  thereto. 

Interest  after  verdict. — Although  the  allowance  for  interest,  in  an 
action  for  damages  for  conversion  of  property,  is  discretionary  with 
the  jury,  yet,  <tfttr  the  verdict,  the  judgment  for  the  damages  as- 
sessed bears  interest,  and  this  is  so,  although  the  verdict  is  for  a 
certain  sum  "without  interest."     Stephens  v.  Koonce,  103  N.  C,  266. 

Form  of  Judgment. — The  amount  of  a  judgment  should  be  calcu- 
lated up  to  the  first  day  of  the  term  at  which  it  was  rendered  and  the 
principal  thereof  should  bear  interest  for  such  time  until  paid.  Heade 
v.  Street,  122  N.  C,  301. 

Sec.  530.  Interest  on  contracts^  except  penal  bonds*  and  on 
alljudf/tnents;  jury  to  distinguish  principal  from  Interest. 
M.  C.9  c.  31,  ft.  90.  17#G,  c.  253,  s.  1.  17  S9,  c.  314,  8.  4. 
1079c.  72 1. 

All  sums  of  money  due  by  contract,  of  any  kind  what- 
soever, excepting  money  due  on  penal  bonds  shall  bear 
interest,  and,  when  a  jury  shall  render  a  verdict  therefor, 
they  shall  distinguish  the  principal  from  the  sum  allowed 
as  interest;  and  the  principal  sum  due  on  all  such  contracts 
shall  bear  interest  from  the  time  of  rendering  judgment 
thereon  until  it  be  paid  and  satisfied.  In  like  manner,  the 
amount  of  any  judgment  or  decree,  except  the  costs,  ren- 
dered or  adjudged  in  any  kind  of  action,  though  not  on 
contract,  shall  bear  interest  till  paid,  and  the  judgment 
and  decree  of  the  court  shall  be  rendered  according  to  this 
section. 

Interest  from  the  demand. — A  tenant  in  common,  in  an  action  by 
his  co-tenants  for  an  account  of  the  rents  and  profits,  is  chargeable 
with  interest  from  the  demand.    Jolly  v.  Bryan,  86  N.  C,  457. 
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Interest  will  run  against  an  agent  who  has  received  money  for  his 
principal,  and  fails  to  pay  it  over,  from  demand.  Porter  v.  Grimsley, 
98  N.  C,  550.  An  order  for  payment  of  money  bears  interest  from 
presentation.     Brem  v.  Covington,  104  N.  C,  589. 

When  interest  and  principal  should  be  discriminated. — The  design 
of  the  law  is  to  allow  interest  on  the  principal  sum  from  tha  date  of 
the  judgment,  where  principal  and  interest  are  discriminated  on  the 
record,  or  it  can  be  collected  from  an  inspection  of  it  what  the  prin- 
cipal is,  interest  should  be  calculated  on  that;  but  where  the  whole 
sum  is  assessed  in  damages,  the  jury  must  discriminate  between 
principal  and  interest.     Deloach  v.  York,  10  N.  C,  36. 

Setnhle. — Where  it  appears  that  the  payments  have  more  than  dis- 
charged the  interest,  the  judgment  need  not  distinguish  principal 
and  interest.     Hall  v.  Craige,  68  N.  C.,  305. 

In  an  action  of  claim  and  delivery. — Interest  is  not  allowable,  as  a 
matter  of  law,  in  an  action  of  claim  and  delivery,  but  the  jury  may, 
in  their  discretion,  and  as  damages,  allow  interest  on  the  value  of  the 
property  from  the  time  it  was  taken.  Patapsco  v.  Magee,  86  N.  C, 
350;  Stephens  v.  Koonce,  103  N.  C,  266. 

Allowance  of  interest  not  discretionary,  when. — A  judge  has  no 
right,  in  an  action  for  debt,  to  leave  it  to  the  jury  to  give  the  plaintiff 
interest,  or  not,  as  they  should  think  proper,  but  should  instruct 
them  that  if  they  find  that  the  defendant  owes  the  principal  money 
demanded,  the  plaintiff  is  entitled  to  interest  from  the  time  it  was 
due.     Barlow  v.  Norfleet,  72  N.  C,  535;  Jolly  v.  Bryan,  86  N.  C,  457 

Where  the  jury  finds  that  the  defendant  owes  the  sum  demanded, 
it  is  not  necessary  for  the  jury  to  give  interest.  The  law  gives  it, 
and  the  court  is  authorized  to  enter  up  judgment  for  the  same,  with 
interest  thereon  from  the  day  it  became  due.  Farmer  v.  Willard,  7* 
N   C,  401. 

Any  sum  of  money  due  by  contract  (except  penal  bonds)  bears 
interest.     Brem  V.  Covington,  104  N.  C,  589. 

In  action  against  clerk. — In  an  action  to  recover  from  the  clerk  and 
his  sureties  moneys  received  by  him  in  his  official  capacity,  the 
plaintiff  is  entitled  to  interest  at  six  per  cent,  per  annum  from  the 
time  of  its  receipt  by  the  officer,  and  to  twelve  per  cent,  from  the 
time  of  demand  and  refusal  to  pay.  Presson  v.  Boone,  108  N.  C,  78; 
State  v.  Allen,  27  N.  C.,  36. 

In  action  for  waste. — The  jury  could  not  allow  damages  for  pros- 
pective waste,  but  damage  can  be  assessed  only  up  to  the  time  of 
trial.  If  the  life-tenant  should  allow  the  inheritance  to  sustain  far- 
ther injury  after  the  time  of  trial,  damage  may  be  recovered  in  an- 
other action.     Sherrill  v.  Connor,  107  N.  C,  630. 

On  penal  bond. — Where  there  is  a  penal  bond  for  the  payment  of 
money,  interest  may  be  recovered  upon  the  sum  really  due  up  to  the 
time  of  payment,  even  after  judgment.  Trice  v.  Turrentine,  35  N.  C, 
212. 

On  penalty. — The  penalty  of  $2,500  imposed  upon  sheriffs  and  tax- 
collectors  for  failure  to  settle  with  the  county  treasurer  does  not 
bear  interest  until  after  judgment.  Davenport  v.  McKee,  98  N.  C. 
500. 

On  legacies. — An  adjudication  on  the  contest  of  a  will  made  in  pur- 
suance of  a  compromise,  whereby  the  legatees  agreed  to  take  certain 
amounts  in  satisfaction  of  their  legacies,  which  directs  that  an  ad- 
ministrator with  the  will  annexed,  to  be  thereafter  appointed,  should 
pay  such   legacies,  is  not  a  4# judgment"  within   The  Code,  sec.  530, 
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which  provides  that  all  judgments  shall  hear  interest  till  paid.  Moore 
v.  Pnllen,  116  N.  C.,  284. 

Interest  from  date  of  Judgment. — A  judgment  in  favor  of  a  widow 
against  the  personal  representative  for  the  deficiency  in  her  "year's 
support"  bears  interest.    Long  v.  Long,  85  N.  C,  415. 

Where  a  definite  sum  is  ascertained  and  decreed  to  be  paid  to  a 
distributee  on  a  settlement  of  an  estate,  the  amount  draws  interest 
from  the  date  of  such  decree  without  a  demand.  McRae  v.  Malloy, 
87  N.  C,  196. 

Where  usurious  interest  was  not  excepted  to. — When  there  weie 
executed  by  defendants  independent  collateral  covenants  intended  to 
secure  the  plaintiff  for  the  balance  found  to  be  due  for  advancements 
made  by  plaintiff  to  them,  and  it  appeared  that,  upon  such  advance- 
ments and  before  the  balance  had  been  ascertained,  plaintiff  charged 
them  usurious  interest,  to  which  no  exception  was  made  at  the  time 
of  the  referee's  report  and  the  court's  confirmation  thereof:  Held, 
that  the  judgment  of  the  court  that  the  plaintiff  recover  no  interest 
on  balance  found  to  be  due  was  error.  Bank  v.  Bobbitt,  108  N. 
C,  525. 

fire  ]  Bat.  Dig.,  787-789;  4  Bat.  Dig.,  272-273. 

Sec.  S31  -    In  judgments  final'  by  default,  interest  ascertained 
by  clerk.    B.  C.f  c.  31,  *.  91.    1707,  c.  475,  s.  1. 

Whenever  a  suit  shall  be  instituted  on  a  single  bond,  a 
covenant  for  the  payment  of  money,  bill  of  exchange, 
promissory  note,  or  a  signed  account,  and  the  defendant 
shall  not  plead  to  issue  thereon,  upon  judgment,  the  clerk 
of  the  court  shall  ascertain  the  interest  due  by  law,  with- 
out a  writ  of  inquiry,  and  the  amount  shall  be  included  in 
the  final  judgment  of  the  court  as  damages,  which  judg- 
ment shall  be  rendered  therein  in  the  manner  prescribed  by 
the  preceding  section. 

Clerk  computes  the  interest. — In  judgments  by  default  final,  the 
clerk  computes  the  interest.     Rogers  v.  Moore,  86  N.  C,  85. 

Error  in  computation  corrected. — Where,  upon  a  judgment  by  de- 
fault final  upon  a  specialty,  the  clerk  of  the  court  makes  an  error  in 
the  calculation  of  interest,  the  court  can  correct  the  mistake  at  any 
time,  upon  motion.     Griffin  v.  Hinson,  51  N.  C,  154. 

Default  final;  regular. — Where  the  action  is  for  a  sum  certain 
which  the  defendant  had  promised  to  pay  for  goods  sold  and  deliv- 
ered, and  the  complaint  is  sworn  to,  a  judgment  by  default  final  can 
be  taken  where  a  frivolous  demurrer  is  filed.  Adrian  v.  Jackson,  75 
N.  C,  536. 

Default  final,  irregular. — Where  an  action  is  brought  upon  an  un- 
liquidated account,  and  judgment  is  given  against  the  defendant,  who 
appeals,  it  is  error  upon  a  default  in  the  appellate  court  to  give  judg- 
ment final  for  the  sum  recovered  below,  without  an  inquiry  of  dam- 
ages.    Hartsfield  v.  Jones,  49  N.  C,  309. 

In  an  action  sounding  in  damages  for  an  unliquidated  money  de- 
mand, a  judgment  by  default  final  is  irregular;  and,  on  motion,  will 
be  set  aside.     Moore  v.  Mitchell,  61  N.  C,  304. 

See  Sees.  385  and  388,  ante,  and  cases  cited. 
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Default  and  inquiry. — A  judgment  by  default  in  an  action  for  goods 
sold  and  delivered,  is  an  admission  of  a  cause  of  action,  and  entitles 
the  plaintiff  to  nominal  damages,  but  it  does  not  relieve  the  plaintiff 
from  the  necessity  of  proving  the  delivery  and  value  of  the  articles, 
nor  estop  the  defendant  from  disproving  the  delivery.  Parker  v. 
Smith,  64  N.  C,  291. 

In  actions  for  damages  interest  runs  only  from  judgment,  the  jury 
being  presumed  to  have  passed  upon  allowance  of  interest  to  that 
date.     Williams  v.  Lumber  Co.,  118  N.  C,  928. 

See  Sees.  386  and  388,  ante,  and  cases  cited. 

Sec.  532.    Cost*,  How  to  be  Inserted  in  judgment;  intertocn~ 
tori/  costs  adjusted.     C.  C.  P.,  a.  283.    J 869- 70,  c.  192. 

The  clerk  shall  insert  in  the  entry  of  judgment  the  sum 
of  the  allowances  for  cost,  as  provided  in  this  Code,  the 
necessary  disbursements,  including  the  fees  of  officers 
allowed  by  law,  the  fees  of  witnesses,  the  reasonable  com- 
pensation of  commissioners  in  taking  depositions,  the  fees 
of  referees.  The  disbursements  shall  be  stated  in  detail. 
Whenever  it  shall  be  necessary  to  adjust  costs  in  any  inter- 
locutory proceedings,  or  in  any  special  proceedings,  the 
same  shall  be  adjusted  by  the  clerk  of  the  court  to  which 
the  proceedings  were  returned,  except  in  those  matters  in 
which  the  allowance  is  required  and  to   be  made  by  the 

judge. 

Taxed  by  cierk. — The  costs  are  taxed  by  the  clerk.  Hewlett  v. 
Nutt,  79  N.  C,  263. 

Supervised  by  the  court. — The  taxation  of  costs  by  the  clerk  is 
subject  to  the  supervision  of  the  court.  Where  a  party  is  apprehen- 
sive that  the  clerk  will  err  in  the  taxation  of  costs,  he  should  move 
the  court  for  special  directions  to  the  officer  as  to  taxing  the  costs. 
Wooley  v.  Robinson,  52  N.  C,  30;  In  re  Smith,  105  N.  C,  167:  Cureton 
v.  Garrison,  111  N.  C,  271. 

Failure  to  adjudicate  as  to  costs. — A  failure  to  adjudicate  upon  the 
question  of  costs  does  not  affect  the  character  of  a  decree  as  a  final 
one.  Peterson  v.  Vann,  83  N.  C,  118:  Young  v.  Connelly,  112  N.  C 
646. 

Apportionment. — The  apportionment  of  the  costs  among  the  sev- 
eral defendants  (or  plaintiffs)  liable  for  them  is  a  matter  of  discre- 
tion in  the  judge  below.     Wharton  v.  Gattis.  91  N.  C,  53. 

Costs  in  supreme  court. — Judgment  for  costs  in  the  supreme  court 
is  rendered  in  that  court.  The  superior  court  has  no  jurisdiction  m 
that  matter.     Johnston  v.  Railroad,  109  N.  C,  504. 

Sec.  533.    Referee's  fees.     C.  (\  P.,  8.  2H5.     1889,  c.  37. 

The  fees  of  a  referee  shall  be  fixed  by  the  court  or  judge, 
unless  the  parties  themselves  shall  agree  upon  a  rate  of 
compensation.      Said    fees   shall   be   taxed    against  either 
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party,  or  apportioned  among  the  parties  in  such  manner  as 
to  the  court  shall  seem  consonant  to  right  and  justice. 

Taxed  against  losing  party. — The  referee's  fees  are  a  part  of  the 
costs,  and,  like  all  other  costs,  must  be  taxed  against  the  losing 
party.  Wall  v.  Covington,  76  N.  C,  150;  Swain  v.  McCullock,  75  N. 
C,  495:  Arrington  v.  Goodrich,  95  N.  C,  462. 

Where  the  reference  is  made  upon  the  demand  of  one  defendant  the 
admission  of  the  allegations  of  the  complaint  by  another  defendant 
will  not  relieve  the  latter  from  liability  for  the  costs  of  a  reference. 
Wharton  v.  Gattis,  91  N.  C,  53. 

Where  there  is  a  fund  in  court,  which  is  afterwards  adjudged  to 
belong  to  the  plaintiff,  and  pending  the  controversy  an  order  is  made 
allowing  a  reference  fee  in  the  cause,  which  is  paid  out  of  the  fund, 
and  the  final  judgment  is  against  the  defendant  for  all  of  the  costs, 
this  sum  so  paid,  is  properly  taxed  in  the  costs,  and  must  be  paid  by 
the  defendant.     White  v.  Jones,  94  N.  C,  411. 

Note. — The  last  paragraph  of  this  section,  which  places  the  taxa- 
tion of  referee's  fees  in  the  discretion  of  the  court,  was  added  1889, 
ch.  37.  The  above  decisions  were  all  made  prior  to  that  amend- 
ment. 

See,  also,  Sec.  535,  (2)  post,  as  to  different  rule  as  to  reference  on 
claims  against  a  deceased  person. 

Fees  of  referees. — The  compensation  of  a  referee  is  a  part  of  the 
costs  of  an  action  in  which  a  reference  has  been  ordered,  and  was 
formerly  fixed  by  statute,  unless  otherwise  agreed  upon  by  the  par- 
ties, and  it  was  the  duty  of  the  clerk  to  tax  such  costs,  subject,  of 
course,  to  the  revision  of  the  judge.  Young  v.  Connelly,  112  N.  C, 
647. 

Sum  allowed. — The  sum  allowed  referee  is  in  the  discretion  of  the 
court,  and  not  subject  to  review.    Worthy  v.  Brower,  93  N.  C,  492. 

Sec.  534.    Costs  against  infant  plaintiff.    C.  C.  J*.,  s.  280. 

When  costs  are  adjudged  against  an  infant  plaintiff,  the 
guardian  by  whom  he  appeared  in  the  action  shall  be 
responsible  therefor. 

Next  friends. — But  "next  friends,"  unlike  the  guardian,  are  not 
really  parties  to  an  action.  Mason  v.  McCormick,  75  N.  C,  263: 
George  v.  High,  85  N.  C,  113;  Tate  v.  Mott,  96  N.  C,  19. 

And  cannot  be  taxed  with  costs,  unless  the  court  finds  that  he 
officiously  procured  himself  appointed,  or  has  been  guilty  of  mis- 
management or  bad  faith.     Smith  v.  Smith,  108  N.  C,  365. 

Sec.  535.  Costs  in  action  by  or  aqainst  an  executor  or  ad- 
ministrator',  trustee  of  an  exfrress  tmstf  or  a  person  ex- 
pressly authorized  by  statute  to  sue.    C.  C.  P.9  s.  287* 

(1)  In  an  action  piosecuted  or  defended  by  an  executor, 

administrator,    trustee   of  an    express    trust,    or   a   person 

expressly  authorized   by  statute,  costs  shall  be  recovered  as 

in  action  by  and  against  a  person  prosecuting  or  defending 

in  his  own  right ;  but  such  costs  shall  be  chargeable  only 
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upon  or  collected  out  of  the  estate,  fund  or  party  represented, 
unless  the  court  shall  direct  the  same  to  be  paid  by  the 
plaintiff  or  defendant,  personally,  for  mismanagement  or 

bad  faith  in  such  action  or  defence. 

Former  practice. — Where  the  plea  of  "fully  administered"  was 
found  for  the  defendant  and  a  judgment  quando  (under  the  old  sys- 
tem) rendered  for  the  plaintiff,  the  defendant  was  entitled  to  judg- 
ment against  the  plaintiff  individually  for  costs.  Lewis  v.  Johnston, 
67  N.  0.,  38:  Lewis  v.  Johnston,  69  N.  C,  392;  Welborn  v.  Gordon, 
5  N.  C.,  502;  Battle  v.  Rorke,  12  N.  C,  228;  Terry  v.  Vest,  33  N.  C,  65. 

Note. — These  decisions  are  based  upon  the  practice  before  the 
adoption  of  the  above  section. 

Costs  paid  out  of  fund. — Where  there  are  conflicting  claimants  to 
a  fund  in  the  hands  of  an  administrator,  and  he  resists  the  recovery 
by  one  of  the  claimants,  for  whom  judgment  is  finally  given  In  an  ac- 
tion to  recover  the  fund,  costs  should  not  be  awarded  against  the  ad- 
ministrator personally;  but  should  be  paid  out  of  the  fund,  unless  the 
court  should  adjudge  that  there  has  been  mismanagement  or  bad 
faith  in  his  defence  to  the  action.  Varner  v.  Johnson,  112  N.  C, 
571. 

Trustee,  etc.,  not  taxable  personally  unless  guilty  of  mismanage- 
ment or  bad  faith. — A  trustee  cannot  be  taxed  personally  with  costs 
unless  the  court  adjudges  that  he  has  been  guilty  of  mismanagement 
or  bad  faith  in  the  action  or  defence.     Smith  v.  King,  107  N.  C,  273. 

In  proceedings  to  sell  lands  to  make  assets,  the  realty  is  liable  for 
costs  as  well  as  for  the  balance  of  the  judgment,  unless  the  court 
which  rendered  the  judgment  taxed  the  cost  against  the  executor  (or 
administrator)  personally,  or  against  the  plaintiff.  Long  v.  Oxford, 
108  N.  C,  280. 

While  the  "next  friend"  is  not,  strictly  speaking,  a  party  to  the 
action,  and  generally  will  not  be  taxed  with  costs,  yet  where  the 
court  finds  the  fact  that  he  officiously  procured  his  appointment,  or 
was  guilty  of  mismanagement  or  bad  faith,  it  may  tax  him  with  costs. 
Smith  v.  Smith,  108  N.  C,  365. 

Where  no  mismanagement  or  bad  faith  on  the  part  of  a  trustee 
is  shown  in  an  action  to  which  he  is  a  party,  as  trustee,  he  is  not 
individually  liable  for  the  costs  of  the  action.  Sugg  v.  Bernard,  122 
N.  C,  155. 

Counsel  fees,  etc.,  out  of  fund. — A  trustee  as  against  those  for 
whose  benefit  the  fund  is  created  will  be  allowed  payment  out  of  the 
fund  for  such  costs  and  expenses,  including  counsel  fees,  as  may  be 
necessary  to  protect  it  but  he  will  not  be  allowed  such  disbursements 
against  one  who  establishes  an  adversary  title  to  the  property. 
Chemical  Co.  v.  Johnson.  101  N.  C,  223;  Gay  v.  Davis,  107  N.  C,  269; 
Mordecai  v.  Devereux,  74  N.  C,  673.  See  Sec.  528,  ante,  and  cases 
cited. 

Allowed  in  condemnation  proceedings  only  when  court  appoints 
counsel  to  represent  owner  whose  residence  is  unknown.  R.  R.  v. 
Goodwin,  110  N.  C,  175. 

(2)  And  whenever  any  claim  against  a  deceased  person 
shall  be  referred,  the  prevailing  party  shall  be  entitled  to 
recover  the  fees  of  referees  and  witnesses,  and  other  neces- 
sary disbursements,  to  be  taxed  according  to  law. 
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But  not  unless  defendant  refuse  to  refer  under  Sec.  1426,  or  un- 
reasonably delayed  payment.  The  Code,  Sec.  1429. — When  payment 
is  not  unreasonably  delayed  or  neglected  by  the  administrator  or 
executor,  and  he  has  not  refused  to  refer  the  matter  in  controversy, 
pursuant  to  The  Code,  Sec.  1426,  no  costs  will  be  awarded  against 
him.     The  Code,  Sec.  1429;  Morris  v.  Morris,  94  N.  C,  613. 

Eleven  years'  resistance  of  a  just  claim  is  such  unreasonable  de- 
lay. Long  v.  Oxford,  104  N.  C,  408.  Whether  the  costs  in  such  case 
should  be  taxed  against  the  executor  individually,  or  against  the 
fund  rests  with  the  court.     S.  C,  108  N.  C,  280. 

See  Sees.  525,  526  and  533,  ante,  and  cases  cited. 

Sec.  536.  Costs  in  civil  actions  by  the  state.  C.  C.  P.,  s.  288. 
In  all  civil  actions  prosecuted  in  the  name  of  the  state  by 
an  officer  duly  authorized  for  that  purpose,  the  state  shall 
be  liable  for  costs  in  the  same  cases  and  to  the  same  extent 
as  private  parties.  If  a  private  person  be  joined  with  the 
state  as  plaintiff,  be  shall  be  liable  in  the  first  instance  for 
the  defendant's  costs,  which  shall  not  be  recovered  of  the 
state  till  after  execution  issued  therefor  against  such  pri- 
vate party  and  returned  unsatisfied. 

If  subject  matter  disposed  of,  no  appeal  as  to  costs. — Whereupon  an 
appeal  to  the  supreme  court  it  appears  that  the  subject  matter  of  the 
action  has  been  disposed  of,  and  the  only  matter  involved  is  a  ques- 
tion as  to  costs,  the  appeal  will  be  dismissed.  State  v.  Railroad,  74 
N.  C,  287. 

Upon  failure  of  litigation,  the  state  is,  under  this  section  liable  for 
the  costs  of  an  action  authorized  by  Act  of  the  general  assembly  and 
prosecuted  in  its  name  by  the  solicitor  and  judgment  may  be  ren- 
dered In  such  action  against  the  State  for  such  costs.  Query,  as  to 
how  the  judgment  will  be  satisfied.  Blount  v.  Simmons,  119  N. 
O.,  50. 

The  state  is  liable  for  the  costs  of  an  action  instituted  by  the 
solicitor  under  the  provisions  of  section  4,  ch.  287,  acts  of  1893,  re- 
quiring him,  as  Solicitor,  to  bring  an  action  to  vacate  an  oyster  bed 
entry  upon  the  filing  with  him  of  an  affidavit  of  five  inhabitants  of  a 
county  alleging  that  such  entry  is  a  fraud  upon  the  state.  In  such 
case,  it  seems  that  the  persons  making  the  affidavit  might  he  held 
liable  as  relators  if  it  should  appear  that  the  action  was  for  their 
benefit  and  at  their  instance.    Blount  v.  Simmons,  120  N.  C,  19. 

Sec.  537 .    Costs  in  action  by  the  state  for  a  private  person. 

In  an  action  prosecuted  in  the  name  of  the  state  for  the 
recovery  of  money  or  property,  or  to  establish  a  right  or 
claim  for  the  benefit  of  any  county,  city,  town,  village, 
corporation  or  person,  costs  awarded  against  the  plaintiff 
shall  be  a  charge  against  the  party  for  whose  benefit  the 
action  was  prosecuted,  and  not  against  the  state. 
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County  not  liable  when  action  not  for  its  benefit. — Where  in  an 
action  by  the  solicitor  in  the  name  of  the  state  to  vacate  an  oyster- 
bed  entry,  the  plaintiff  was  nonsuited,  it  was  error  to  tax  the  costa 
against  the  county,  which  was  not  a  party  to  the  action.  Blount  v. 
Simmons,  118  N.  C,  9. 

Sec.  538.    Cost*  in  appeals  by  stute  to  the  supreme  court  of 
the  United  States.    C.  C.  jP.,  s.  289  (a).  187l-'2,  c.  26,  s.  1. 

In  all  cases,  whether  civil  or  criminal,  to  which  the  State 

of  North  Carolina  is  a  party,  and  which  may  be  carried 

from  the  courts  of  this  state,  or  from  the  circuit  court  of 

the  United  States,  by  appeal  or  writ  of  error  to  the  supreme 

court  of  the  United  States,  and  the  state  shall  be  adjudged 

to  pay  the  costs,  it  shall  be  the  duty  of  the  attorney  general 

to  certify  the  amount  of  such  costs  to  the  governor,  who 

shall  thereupon  issue  a  warrant  for  the  same,  directed  to  the 

state  treasurer,  who  shall  pay  the  same  out  of  any  moneys 

in  the  treasury  not  otherwise  appropriated. 

Sec,  539.    Costs  against  assignee  after  action  brought,    C.  C. 
r,9  s.  290. 

In  actions  in  which  the  cause  of  action  shall  become  by 
assignment  after  the  commencement  of  the  action,  or  in 
any  other  manner,  the  property  of  a  person  not  a  party  to 
the  action,  such  person  shall  be  liable  for  the  costs  in  the 

same  manner  as  if  he  were  a  party. 

Does  not  apply,  when. — This  section  does  not  apply  to  an  assign- 
ment of  a  cause  of  action  as  a  collateral  security  for  a  continuing  ob- 
ligation nor  when  the  assignment  is  only  of  a  part  and  not  the 
whole  of  the  cause  of  action,  but  when  the  assignee  under  Sec.  188 
can  be  substituted  for  the  original  plaintiff.  Davis  v.  Higgins,  92  N. 
C;  203. 

Assignment  by  plaintiff  suing  in  forma  pauperis. — Where  plaintiff 
who  8 lies  In  forma  pauperis  assigns  the  cause  of  action,  the  assignee 
must  be  substituted  and  give  prosecution  bond  unless  similar  leave 
is  granted  dispensing  with  it.  Davis  v.  Higgins,  91  N.  C,  382:  Dale 
v.  Presnell,  119  N.  C,  489. 

Sec.  540.    Costs  on  appeals  generally.    C.  C.  P.,  s.  292. 

On  an  appeal  from  a  justice  of  the  peace  to  a  superior 

court,  or  from  a  superior  court  or  a  judge  thereof,  to  the 
supreme  court,  if  the  appellant  shall  recover  judgment  in 
the  appellate  court,  he  shall  recover  the  costs  of  the  appel- 
late court  and  those  he  ought  to  have  recovered  below, 
had  the  judgment  of  that  court  been  correct,  and  also  res- 
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titution  of  anv  costs  of  the  court  ^ 

"  co  i  be 

shall   have  paid    under   the   erron  ^5       £  ^ ; 

court.     If  in  any  court  of  appeal  \  *#*     ^ 

for  a   new  trial,  or   for  a  new  ju 

appealed  from  be  not  wholly  revers  v 

and  partly  disaffirmed,  the  costs  sll  \ 

of  the  appellate  court.  I 

If  cause  of  action  die  pending  appeals  \ 

525,  527,  540,  no  costs  can  be  adjudged  aga 
judgment  below  Is  reversed,  appellant  is 

pdrt  of  the  costs  adjudged  against  appelld_  ..  ~~«o  uc  is  not  entitled 
to  a  decision  because  of  the  death,  of  his  cause  of  action  before  the 
appeal  could  be  heard.  Commrs.  v.  Gill,  126  N.  C;  Herring  v.  Pugh, 
125  N.  C,  437,  and  cases  cited. 

Judgment  reduced  on  appeal. — Though  on  an  appeal  from  a  jus- 
tice's court  the  judgment  Is  reduced  by  allowing  the  defendant  a 
credit  claimed  and  denied  below  (which  was  the  sole  ground  of  the 
appeal),  if  the  plaintiff  recovers  judgment  or  any  amount  he  is  en- 
titled to  costs.  Kincaid  v.  Graham,  92  N.  C,  154.  See  Sees.  565  and 
566,  past. 

Cost  of  unnecessary  matter. — An  appellant,  though  awarded  a  new 
trial,  will  be  taxed  with  the  costs  of  unnecessary  matter  sent  up  with 
the  transcript.  Kivett  v.  McKeithan,  90  N.  C,  106;  Tobacco  Co.  v. 
McElwee,  95  N.  C,  71. 

See  Rule  22  of  supreme  court,  pout,  and  cases  cited. 

Sec.  541.     Co*t*  in  special  proceeding.    C*  C.  P.,  *•  294. 

The  cost  in  special  proceedings  shall  be  as  herein  allowed 

in  civil  actions,  unless  where  otherwise  specially  provided. 

As  in  civil  actions. — Costs  in  special  proceedings  are  allowed  as  in 
civil  actions.     Mayo  v.  Jones,  78  N.  C,  406. 

When  title  put  in  issue  in  proceedings  to  make  real  estate  assets. 
In  a  proceeding  to  make  real  estate  assets,  where  the  defendants  set 
up  title  to  the  land  in  controversy,  which  issue  is  found  against  them, 
the  costs  of  the  proceeding,  except  those  of  filing  the  petition,  are 
taxable  against  the  defendants.     Noble  v.  Koonce,  76  N.  C,  405. 

Sec.  542.     On  appeal*  from  Justice*  of  the  peace.     C.  C.  J\,  *. 
295. 

After  an  appeal  from  the  judgment  of  a  justice  of  the 
peace  shall  be  filed  with  a  clerk  of  a  superior  court,  the 
costs  in  all  subsequent  stages  shall  be  as  herein  provided 

for  actions  originally  brought  to  the  superior  court. 

Court  may  require  prosecution  bond. — Upon  an  appeal  from  a  jus- 
tice's judgment,  the  court  has  discretion  to  require  the  plaintiff  to 
give  bond  for  costs  or  not.  Smith  v.  Railroad,  72  N.  C,  62;  Lea  v. 
Brooks,  49  N.  C.  423. 

See  Sec.  564,  pout. 
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?.°"Jj£»£.    Judgment  for  costs  against  plaintiff  and  surety 
be^fc  failure  to  maintain  action.    R.  C,  c.  319  s*  126.    1831, 
c.  46,  ss.  1,  2. 

Whenever  an  action  shall  be  brought  in  any  court  in 
which  security  shall  be  given  for  the  prosecution  thereof, 
or  when  any  case  shall  be  brought  up  to  a  court  by  an 
appeal  or  otherwise,  in  which  security  for  the  prosecution 
of  the  suit  shall  have  been  given,  and  a  judgment  shall 
be  rendered  against  the  plaintiff  for  the  costs  of  the 
defendant,  the  appellate  court,  upon  motion  of  the  defend- 
ant, shall  also  give  judgment  against  the  surety  for  said 
costs,  and  execution  may  issue  jointly  against  the  plaintiff 
and  his  surety. 

See  Sec.  209,  ante. 
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TITLE  XIII. 


ON  APPEAL  IN  CIVIL  ACTIONS. 


Section. 

544.  Writs  of  error  abolished  and 

appeals  substituted. 

545.  Writs  of    certiorari,    recordari 

and  supersedeas. 

546.  Orders  made  out  of  court,  how 

vacated  or  modified. 

547.  Who  may  appeal. 

548.  Appeal,  in  what  cases  may  be 

taken. 

549.  When  taken,    execution   not 

suspended,  when. 

550.  Appeals  to  be  entered  by  clerk 

on  judgment  docket:  case, 
how  stated  and  settled. 

551.  Clerk  to  make  copy  of  judg- 

ment-roll, and  send  to  clerk 
of  supreme  court. 

552.  On  appeal,   security  must  be 

given  or  deposit  made,  un- 
less waived. 

553.  Appeal  in  forma  pauperis. 

554.  On  judgment  for  money,  se- 

curity   to   stay    execution  ; 


|    Section. 

;  new  undertaking,  on  sure- 

i  ties     becoming     insolvent ; 

i  perishable  property  may  be 

!  sold. 

1    555.  If  judgment  be  to  deliver  doc- 

i  ument  or  personal  property, 

|  it  must  be  deposited  or  ee- 

i  curity  be  given. 

I    556.  If  to  execute  conveyance,  it 

••  must  be  executed' and  de- 

I  posited. 

557.  Security  where  judgment  is 
to  deliver  real  property,  or 
for  a  sale  of  mortgaged 
premises. 

558.  Stay  of  proceedings  upon  se- 
curity being  given. 

559  Undertaking  may  be  in  one 
instrument  or  several. 

560.  Sureties  to  justify,  or  under- 
taking of  no  effect. 

561.  Undertaking  must  be  filed 
with  clerk. 
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Section. 

562.  Intermediate  orders  affecting 

the  judgment  may  be  re- 
viewed on  appeal. 

563.  Judgment  on  appeal ;  restitu- 

tion; undertakings  on  ap- 
peals and  writ*  of  certiorari, 

564.  On  appeal,  or  recordari  of  de- 

fendant from  justice's  judg- 
ment, court  may  compel 
plaintiff  to  secure  costs. 


Section. 

565  Appeals  from  a  justice  to  be 
tried  at  first  term  of  court ; 
judgment  against  party  cast 
and  his  sureties  :  how  to 
have  amount  of  judgment 
ascertained  in  case  of  de- 
fault 

566.  If  plaintiff  appeal  and  do  not 
recover  a  greater  sum,  he 
shall  not  recover  costs,  but 
be  liable  to  pay. 


Sec.  544.     Writ*  of  error  abolished,  and  appeals  substituted* 
C.  C.  P.,  s.  290. 

Writs  of  error  in  civil  actions  are  abolished;  and  the  only 
mode  of  reviewing  a  judgment  or  order  in  a  civil  action 
shall  be  that  prescribed  by  this  title. 

Appeal  must  be  to  the  next  term  of  the  appellate  court. — An  appeal 
must  be  brought  to  the  next  term  of  the  appellate  court  after  it  is 
taken.  Smith  v.  Lyon,  82  N.  C,  2:  State  v.  Hawkins,  72  N.  C,  180; 
Brown  v.  Williams,  83  N.  C,  684;  Howerton  v.  Henderson,  86  N.  C, 
718:  Hahn  v.  Latham,  87  N.  C,  192;  State  v.  O'Kelly,  88  N.  C,  609; 
Collins  v.  Faribault,  92  N.  C,  310;  Pitman  v.  Kimberly,  92  N.  C,  562; 
Office  v.  Bland,  90  N.  C,  6;  Suiter  v.  Brittle,  90  N.  C,  19;  State  v. 
James,  108  N.  C,  792. 

An  appeal  taken  from  a  superior  court  held  during  a  term  of  the 
supreme  court  is  docketed  in  time  if  docketed  at  the  next  ensuing 
term  of  the  supreme  court.  Howerton  v.  Henderson.  8(>  N.  C.,  718. 
And  this  is  true  if  the  term  began  before,  but  closed  after  the  begin- 
ning of  a  term  of  this  court.  Davison  v.  Land  Co.,  120  N.  C,  259. 
See  Proviso  added  to  Rule  5,  post. 

When  an  action  is  tried  so  short  a  time  before  a  term  of  the  su- 
preme court  that  the  appeal  cannot  be  docketed,  after  giving  the 
statutory  time  for  perfecting  an  appeal,  before  the  close  of  the  call  of 
the  district  to  which  it  belongs,  it  may  be  docketed  at  the  next  term. 
Gregory  v.  Hobbs,  92  N.  C,  39,  construed  and  approved;  Pritchard  v. 
Avery,  106  N.  C,  344. 

Appeal  may  be  heard. — If  an  appeal  from  a  cause  tried  below  dur- 
ing a  term  of  the  supreme  court  is  docketed  before  the  district  to 
which  it  belongs  is  called,  it  stands  for  hearing.  Caldwell  v.  Wilson, 
121  N.  C.,  423;  State  v.  Deyton,  119  N.  C,  880. 

Practice  as  to  docketing  appeals  summarized. — Practice  as  to  dock- 
eting appeals  summarized  and  fully  stated.  Porter  v.  Railroad,  105 
N.  C,  478.     See  Rule  5  of  the  supreme  court,  pout. 

Substitute  for  writ  of  error. — Appeals  are  by  this  section  substi- 
tuted for  writs  of  error.     Lynn  v.  Lowe,  88  N.  C,  478. 

Sec.  545.     Writs  of  certiorari,  recordari  and  supersedeas. 
1874->5,  c.  109. 

Writs  of  certiorari,  recordari  and  supersedeas  are  hereby 

authorized  as  heretofore  in  use.     The  writs  of  certiorari  and 
recordari,  when  used  as  substitutes  for  an  appeal,  may  issue 
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when  ordered  upon  the  applicant  filing  a  written  under- 
taking for  the  costs  only  ;  but  the  supersedeas,  to  suspend 
•execution,  shall  not  issue  until  an  undertaking  is  filed,  or 
a,  deposit  made  to  secure  the  judgment  sought  to  be  vacated, 
as  in  cases  of  appeal  where  the  execution  is  stayed. 

Certiorari  will  lie  as  a  substitute  for  an  appeal. — Where  the  party 
swears  that  a  judgment  by  default  was  taken  at  the  appearance 
term  against  him,  that  he  was  prevented  from  attending  by  a  violent 
attack  of  illness,  that  his  application  to  set  aside  the  judgment  made 
at  the  term  was  refused,  and  that  he  has  a  meritorious  defence  to 
the  action,  a  certiorari  will  be  granted.     Dyer  v.  Rich,  4  N.  C,  610. 

Where  a  party  is  deprived  by  the  fraud  or  contrivance  of  the  ad- 
verse party,  either  of  his  opportunity  to  defend  or  of  appealing,  cer- 
tiorari lies.  Bledsoe  v.  Snow,  48  N.  C,  99;  Lunceford  v.  McPherson, 
48  N.  C,  174. 

Where  the  person  really  interested  In  a  suit  in  equity  is  a  feme 
corert,  and  her  husband,  who  had  joined  in  the  suit,  was  absent  at  the 
trial  upon  representation  of  counsel,  who  assured  him  that  his  pres- 
ence was  not  necessary,  and  the  counsel  failed  to  procure  surety  for 
the  appeal,  and  there  are  merits  in  the  case,  a  certiorari  will  lie.  Mr- 
Leran  v.  Jones,  56  N.  C,  195. 

Where  an  appeal  is  prayed,  but  the  appellant  Is  prevented  by  ill- 
ness from  perfecting  it  in  time,  a  cci'tiorari  lies.  Sharpe  v.  Mc 
Elwee,  53  N.  C,  115. 

Where  a  party  is  defeated  of  his  appeal  by  the  neglect,  omission  or 
delay  of  the  clerk,  or  by  the  contrivance  of  the  opposite  party,  or  by 
the  improper  conduct  of  the  court,  he  is  entitled  to  a  certiorari. 
Chambers  v.  Smith,  2  N.  C,  366:  Mera  v.  Scales,  9  N.  C,  364;  Murray 
v.  Shanklin,  20  N.  C,  276:  Baker  v.  Halstead,  44  N.  C,  41:  McConnell 
v.  Caldwell,  51  N.  C,  469:  Steele  v.  Harris,  4  N.  C,  636:  Brooks  v. 
Morgan,  27  N.  C,  481:  Reade  v.  Hamlin,  61  N.  C,  128.  And  this  with- 
out reference  to  merits.     Collins  v.  Nail,  14  N.  C,  224. 

If  a  party  is  deprived  of  an  appeal  without  his  lache*,  he  is  entitled 
to  a  certiorari  as  a  substitute  for  an  appeal.  Skinner  v.  Maxwell,  67 
N.  C,  257. 

Though  an  appeal  may  be  brought  up  in  spite  of  the  prohibition 
of  a  judge,  yet,  as  the  practice  has  been  so  uniformly  the  other  nay. 
the  court  would  not  feel  at  liberty  to  refuse  a  party  a  certiorari,  as 
a  substitute  for  the  remedy  of  which  he  had  been  deprived.     IhM. 

Where  there  is  an  oral  agreement,  not  denied,  to  waive  Code  time, 
a  certiorari  lies.     Walton  v.  Pearson,  82  N.  C,  464. 

Lies  where  a  party  is  deprived  of  his  appeal  by  the  declarations 
or  conduct  of  the  adverse  party.  Walton  v.  Pearson,  83  N.  C,  309: 
Briggs  v.  Pearson.  98  N.  C,  454;  Wiley  v.  Lineberry,  88  N.  C,  68. 

Lies  where  the  appeal  is  lost  by  appellee's  failure  to  have  the  judg- 
ment properly  prepared  and  entered.  Syme  v.  Broughton,  84  N.  C. 
114. 

Lies  where  appeal  is  lost  by  appellee's  consenting  to  extend  time, 
and  delay  is  caused  by  appellee's  negligence.  Parker  v.  Railroad. 
84  N.  C.  118:  Collins  v.  Faribault,  94  N.  C,  310:  Mott  v.  Ramsay.  91 
N.  C,  249. 

Lies  where  the  appeal  was  not  docketed  in  time  at  the  next  en- 
suing term  of  the  supreme  court  by  reason  of  the  unexpected  illness 
of  the  clerk  of  the  superior  court;  Howerton  v.  Henderson.  86  N.  C, 
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718;  or  in  consequence  of  illness  of  his  counsel.  Mott  r.  Ramsay,  90 
N.  C.,  372. 

Lies  where  the  erroneous  ruling  of  the  judge,  that  time  could  be 
given  to  perfect  an  appeal  in  forma  pauperis,  prevented  the  appellant 
from  immediately  proceeding  to  perfect  his  appeal.  Stell  v.  Barham, 
86  N.  C,  727. 

Lies  where  the  conversation  and  correspondence  between  the  par- 
ties as  to  extending  the  time  to  perfect  the  appeal,  reasonably  had 
the  effect  of  misleading  the  appellant,  and  there  is  no  material  con- 
flict in  the  statements  contained  in  the  affidavits  filed  by  both  par- 
ties.    Parker  v.  Railroad,  84  N.  C,  118. 

An  appellant  is  not  entitled  to  a  new  trial  or  mandamus  command- 
ing the  judge  to  send  up  a  correct  statement  of  the  case  upon  an 
affidavit  that  the  case  as  settled  by  the  judge  does  not  correctly  set 
forth  the  grounds  of  exception.  He  may  apply  for  a  certiorari.  Mc- 
Daniel  v.  King,  89  N.  C,  29.  But  the  "case  on  appeal"  imports  verity 
and  certiorari  to  correct  it  will  not  issue  unless  the  judge  intimates 
that  he  will  correct  it  if  given  opportunity.  Allen  v.  McLendon, 
113  N.  C,  319,  and  cases  cited. 

A  certiorari  will  be  granted  where  the  party  is  in  no  default,  but 
has  been  diligent  in  his  efforts  to  take  an  appeal.  It  is  sufficient,  as 
in  this  case,  for  a  party  intending  to  appeal  to  seek  information  of 
the  clerk  of  the  court  as  to  the  time  of  filing  the  judgment  to  be  ap- 
pealed from — the  papers  in  the  case  having  been  sent  to  the  judge 
and  returned  after  the  expiration  of  the  term.  In  such  case  it  must 
appear  that  there  is  reasonable  ground  for  the  appeal  that  was  lost; 
not  that  the  cause  therefor  would  avail  the  party  on  appeal.  The 
right  to  the  writ  of  certiorari  is  not  affected  by  reason  of  .the 
denial  of  the  petitioner's  motion  for  an  injunction  against  collecting 
the  judgment — that  motion  being  made  in  a  separate  and  distinct 
action  from  the  one  in  which  the  petitioners  desire  to  appeal.  Roul- 
hac  v.  Miller,  89  N.  C,  190;  S.  C,  90  N.  C,  174. 

An  appellant  is  only  entitled  to  a  writ  of  certiorari  as  a  substitute 
for  an  appeel  when  he  has  lost  his  appeal  by  no  neglect  of  his  own  or 
agent,  but  by  error  or  neglect  of  the  court  or  its  officers,  or  by  contri- 
vance of  the  appellee  or  his  agent,  or  by  their  acts  or  declarations 
reasonably  calculated  to  mislead,  or  where,  from  some  insurmounta- 
ble obstacle,  he  is  prevented  from  perfecting  his  appeal.  Winborne 
v.  Byrd,  92  N.  C,  7;  Com'rs  v.  Steamship  Co.,  98  N.  C,  163;  Clem- 
mons  v.  Archbell,  107  N.  C,  653. 

Where  the  appellant  serves  his  case  on  appeal  in  apt  time  and  the 
appellee  files  objections  to  it,  and  the  appellant  at  once  notifies  the 
judge,  and  asks  him  to  fix  a  time  and  place  to  settle  the  case  on  ap- 
peal, which  the  judge  fails  to  do,  a  certiorari  will  be  granted  to  bring 
up  the  appeal.  Sparks  v.  Sparks,  92  N.  C,  359;  Hodges  v.  Lassiter, 
94  N.  C.  294. 

Where  a  party  has  lost  his  appeal  by  the  conduct  of  his  adversary, 
his  remedy  is  by  the  writ  of  certiorari,  to  bring  the  case  to  the  ap- 
pellate court,  and  not  by  a  motion  for  a  new  trial.  State  v.  Bennett, 
93  N.  C,  503. 

Where  it  appears  that  the  papers  had  been  taken  from  the  clerk's 
office,  to  enable  the  trial  judge  to  make  up  the  statement  of  the  case 
on  appeal,  but  had  not  been  returned  in  time  for  the  appellant  to  get 
the  transcript  to  this  court  in  time,  certiorari  will  be  issued  to  bring 
up  the  appeal.     Seay  v.  Yarborough,  94  N.  C,  291. 

But  when  a  party  is  deprived  of  his  right  of  appeal  without  his 
laches,  he  is  entitled  to  a  certiorari  as  a  substitute  for  an  appeal;  and 
also  when  he  has  been  misled  by  statements  of  the  adverse  party, 
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and  there  has  been  mistake,  inadvertence,  surprise  or  excusable  neg- 
lect; but  the  appellant  must  show  due  diligence  on  his  part.  Graves 
v.  Hines,  106  N.  C,  323;  Willis  v.  R.  R.,  119  N.  C,  718. 

Certiorari  will  not  lie,  as  a  substitute  for  appeal,  when. — Ignorance 
of  the  legal  requirements  in  executing  or  filing  of  an  appeal  bond, 
will  not  entitle  the  party  to  a  certiorari.  Elliott  v.  Holliday,  14  N.  C, 
377;  Smith  v.  Abrams,  90  N.  C,  21;  Turner  v.  Powell,  93  N.  C,  341; 
Griffin  v.  Nelson,  106  N.  C,  235. 

Certiorari  will  not  lie  unless  a  good  cause  is  shown  why  an  appeal 
was  not  taken,  or  perfected.  Rule  v.  Council.  48  N.  C,  33;  McMillan 
v.  Smith,  4  N.  C,  75;  Collins  v.  Nail,  14  N.  C,  224;  In  re  Brittain,  93 
N.  C,  587. 

If  the  appellant  relies  upon  a  third  party  to  perfect  his  appeal,  and 
through  forgetfulness  such  third  party  fails  to  do  so  in  time,  a  ccr- 
tiorari  will  not  be  granted.  Davis  v.  Marshall,  9  N.  C,  59:  Baker  v. 
Halstead,  44  N.  C.f  41;  Boing  v.  R.  R.,  88  N.  C,  62;  Winborne  v. 
Byrd,  92  N.  C,  7;  Churchill  v.  Ins.  Co.,  92  N.  C,  485:  Finlayson  v. 
Ass'n  Co.,  109  N.  C,  196. 

When  the  petition  shows  no  merits,  it  will  be  dismissed.  March 
v.  Thomas,  63  N.  C,  249;  In  re  Brittain,  93  N.  C,  587. 

Where  the  appellant  fails  to  prepare  a  case  and  serve  It  upon  the 
adverse  party,  as  required  by  the  provisions  of  the  Code  of  Civil  Pro- 
cedure, "the  liberal  practice  among  the  members  of  the  bar"  in  such  cases 
is  not  sufficient  ground  to  warrant  a  certiorari.  Wilson  v.  Hutchin- 
son, 74  N.  C,  432:  Smith  v.  Smith,  119  N.  C,  311;  Willis  v.  R.  R.,  119 
N.  C,  718. 

Certiorari  will  not  lie,  usually,  where  there  was  not  originally  a 
right  of  appeal.  Badger  v.  Daniel,  82  N.  C,  468:  Guilford  v.  Georgia 
Co.,  109  N.  C.  310. 

A  certiorari  will  not  be  granted  where  the  appeal  is  lost  by  appel- 
lant's failure  to  comply  with  a  demand  for  payment  of  clerk"*  fe*»s 
for  making  out  the  transcript,  or  where  the  application  is  not  made 
to  the  next  term  of  the  supreme  court.  Andrews  v.  Whisnant.  83 
N.  C,  446;  Smith  v.  Lvnn,  84  N.  C.  837;  Fisher  v.  Mining  Co..  105  N. 
C,  123;  Bailey  v.  Brown,  105  N.  C,  127:  Broadwell  v.  Ray,  112  N.  C, 
191:  Sanders  v.  Thompson,  114  N.  C,  282;  Brown  v.  House.  119  N.  C. 
622;  Critz  v.  Sparger,  121  N.  C,  283. 

Nor  where  the  petitioner's  bond  for  costs  is  not  justified.  Chastain 
v.  Chastain,  87  N.  C,  283. 

Where  an  appeal  has  been  dismissed  for  want  of  a  proper  justifi- 
cation of  the  undertaking  on  appeal,  neither  haste,  ignorance  nor 
inadvertence  in  the  appellant's  counsel  in  preparing  the  undertaking 
on  appeal,  will  furnish  any  ground  for  issuing  a  certiorari  as  a  sub- 
stitute for  an  appeal.  Turner  v.  Quinn,  92  N.  C,  501 ;  State  v.  Roper, 
94  N.  C,  859.     But  see  now  amendment  (1889)  to  Sec.  552,  post. 

Where  an  application  for  a  certiorari  does  not  assign  any  error  in 
the  judgment  sought  to  be  brought  up  for  review,  nor  disclose  any 
meritorious  grounds  of  appeal,  the  writ  will  be  refused.  Short  v. 
Sparrow,  96  N.  C,  348. 

The  writ  of  certiorari  will  not  be  granted  where  the  petitioner 
failed  to  perfect  his  appeal  by  reason  of  an  agreement  between  the 
parties  that  the  lapse  of  time  should  not  deprive  him  of  the  appeal. 
If  they  failed  to  compromise  the  matter,  and  it  was  alleged  by  the 
respondent,  but  not  denied  by  the  petitioner,  that  a  compromise  was 
effected.  The  writ  is  allowed  when  the  petitioner  is  guilty  of  no 
laches,  or  has  been  misled  by  the  opposing  party.  Williamson  v.  Boy- 
kin,  99  N.  C,  238. 

Certiorari  will  not  be  granted  if  the  applicant  has  been  guilty  of 
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laches.    Peebles  v.  Braswell,  107  N.  C.,  68;  Rothchild  v.  McNichol, 
121  N.  C,  284;  Haynes  v.  Coward,  116  N.  C.f  840,  and  cases  cited. 

Because  "case  on  appeal"  not  settled. — Where  an  appeal  is  taken, 
the  record  should  be  sent  up  and  the  appeal  docketed  In  proper  time 
and  application  made  for  a  cej-tiorari  if  the  case  is  not  settled,  and 
there  is  no  laches  on  the  part  of  appellant.  Owens  v.  Phelps,  91  N. 
C,  253;  Pitman  v.  Kimberly,  92  N.  C,  562. 

Where  a  certiorari  is  granted,  because  without  laches  of  appellant 
the  case  on  appeal  has  not  been  settled,  the  supreme  court  will  limit 
the  time  within  which  the  case  may  be  served  by  the  appellant,  and 
in  case  the  parties  do  not  agree,  it  will  be  settled  as  directed  by  Sec. 
550  of  The  Code.  Sparks  v.  Sparks,  92  N.  C,  359;  Hodges  v.  Lassi- 
ter,  94  N.  C,  294. 

Where  it  appears  from  the  return  of  the  writ  of  certiorari  that  the 
original  record  has  been  lost  or  destroyed,  so  that  a  transcript  can- 
not be  made,  the  supreme  court  will  not  proceed  until  the  record  is 
restored  or  substituted.     Nicholl  v.  Dunning,  99  N.  C,  82. 

The  petitioner  stated  that  he  employed  counsel,  and  was  informed 
by  him  that  time  was  given  to  perfect  his  appeal,  and  on  this  ac- 
count he  omitted  to  perfect  it  in  time.  The  plaintiff  appellee  ad- 
mitted that  petitioner  "understood  he  was  to  have  time  to  perfect 
the  appeal:"  Held,  in  such  case,  the  writ  of  certiorari  should  be 
granted.     Graves  v.  Hines,  106  N.  C,  323. 

To  settle  case  on  appeal. — Certiorari  will  issue  to  settle  case  on 
appeal  when  the  failure  to  settle  is  without  fault  of  appellant  and 
his  counsel  are  insolvent.     Ice  Co.  v.  R.  R.,  125  N.  €.,  17. 

To  correct  statement  of  case  by  judge. — A  case  on  appeal  settled 
by  the  trial  judge  imports  absolute  verity,  and  the  supreme  court  will 
not  direct  a  certiorari  to  be  issued  to  supply  evidence  alleged  to  have 
been  omitted,  when  it  does  not  appear  that  the  judge  below  has  in- 
timated that  he  will  make  the  correction  if  the  case  is  presented 
to  him  again  for  the  purpose.  Allen  v.  McLendon,  113  N.  C,  319; 
Broadwell  v.  Ray,  111  N.  C,  457. 

A  motion  for  certiorari  to  correct  the  case  on  appeal  by  having  it 
to  state  that  the  motion  for  judgment  after  verdict  was  made  on 
admissions  in  the  testimony  of  the  defendant  on  the  trial  as  well  as 
on  the  pleadings,  will  be  denied  where  it  appears  that  plaintiff  did 
not  ask  for  instructions  on  that  aspect  of  the  case,  nor  file  any  ex- 
ceptions to  the  judge's  charge.     Lewis  v.  Foard,  112  N.  C,  402. 

Where  there  Is  disagreement  as  to  the  waiver  of  Code  rules. — Cer- 
tiorari will  not  be  granted  where  the  agreement  to  waive  the  Code 
rule  in  making  up  the  case  is  oral  and  denied  by  either  party,  or 
where  there  are  conflicting  affidavits  as  to  the  terms  of  the  waiver, 
unless  they  can  be  shown  by  the  affidavits  of  the  appellee,  rejecting 
those  of  the  appellants.  Scroggs  v.  Alexander,  88  N.  C,  64;  Rouse  v. 
Quinn,  75  N.  C,  354;  Holmes  v.  Holmes,  84  N.  C,  833;  OflSce  v.  Bland, 
91  N.  C,  1;  Short  v.  Sparrow,  96  N.  C,  348:  Graves  v.  Hines,  106  N. 
C.  323:  Hemphill  v.  Morrison,  112  N.  C,  756;  Sondley  v.  Asheville, 
7rf.,  694;  Graham  v.  Edwards,  114  N.  C,  228:  Le  Due  v.  Moore,  113  N. 
C,  275;  Roberts  v.  Partridge,  118  N.  C,  355;  Smith  v.  Smith,  119  N. 
C,  311. 

Certiorari  will  lie  to  perfect  the  record. — When  the  transcript  on 
appeal  filed  in  the  supreme  court  is  defective  or  imperfect,  a  certio- 
rari may  be  obtained.  Smith  v.  Kelly,  7  N.  C,  507;  and  this,  though 
it  is  suggested  that  the  record  of  the  court  below  is  in  itself  imper- 
fect and  must  be  amended.     State  v.  Craton,  28  N.  Cl,  164. 

A  certiorari  will  issue  as  often  as  it  appears  to  the  court  that  there 
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County  not  liable  when  action  not  for  its  benefit. — Where  in  an 
action  by  the  solicitor  in  the  name  of  the  state  to  vacate  an  oyster- 
bed  entry,  the  plaintiff  was  nonsuited,  it  was  error  to  tax  the  costs 
against  the  county,  which  was  not  a  party  to  the  action.  Blount  v. 
Simmons,  118  N.  C,  9. 

Sec.  538.    Costs  in  appeals  by  state  to  the  supreme  court  of 
the  United  States.    C.  C.  P.,  s.  289  (a).  1871-'29  c.  26,  s.  1. 

In  all  cases,  whether  civil  or  criminal,  to  which  the  State 

of  North  Carolina  is  a  party,  and  which  may  be  carried 

from  the  courts  of  this  state,  or  from  the  circuit  court  of 

the  United  States,  by  appeal  or  writ  of  error  to  the  supreme 

court  of  the  United  States,  and  the  state  shall  be  adjudged 

to  pay  the  costs,  it  shall  be  the  duty  of  the  attorney  general 

to  certify  the  amount  of  such  costs  to  the  governor,  who 

shall  thereupon  issue  a  warrant  for  the  same,  directed  to  the 

state  treasurer,  who  shall  pay  the  same  out  of  any  moneys 

in  the  treasury  not  otherwise  appropriated. 

Sec.  539.    Costs  against  assignee  after  action  brought.    C.  C. 
P.,  s.  290. 

In  actions  in  which  the  cause  of  action  shall  become  by 
assignment  after  the  commencement  of  the  action,  or  in 
any  other  manner,  the  property  of  a  person  not  a  party  to 
the  action,  such  person  shall  be  liable  for  the  costs  in  the 

same  manner  as  if  he  were  a  party. 

Does  not  apply,  when. — This  section  does  not  apply  to  an  assign- 
ment of  a  cause  of  action  as  a  collateral  security  for  a  continuing  ob- 
ligation nor  when  the  assignment  is  only  of  a  part  and  not  the 
whole  of  the  cause  of  action,  but  when  the  assignee  under  Sec.  188 
can  be  substituted  for  the  original  plaintiff.  Davis  v.  Higgins,  92  N. 
C;  203. 

Assignment  by  plaintiff  suing  in  forma  pauperis. — Where  plaintiff 
who  sues  in  forma  pavpei'i*  assigns  the  cause  of  action,  the  assignee 
must  be  substituted  and  give  prosecution  bond  unless  similar  leave 
is  granted  dispensing  with  It.  Davis  v.  Higgins,  91  N.  C,  382;  Dale 
v.  Presnell,  119  N.  C,  489. 

Sec.  540.    Costs  on  appeals  generally.    C.  C.  P.,  s.  292. 

On  an  appeal  from  a  justice  of  the  peace  to  a  superior 

court,  or  from  a  superior  court  or  a  judge  thereof,  to  the 
supreme  court,  if  the  appellant  shall  recover  judgment  in 
the  appellate  court,  he  shall  recover  the  costs  of  the  appel- 
late court  and  those  he  ought  to  have  recovered  below, 
had  the  judgment  of  that  court  been  correct,  and  also  res- 
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titution  of  an)'  costs  of  the  court  appealed  from  whievv 
shall  have  paid  under  the  erroneous  judgment  of  sutv 
court.  If  in  any  court  of  appeal  there  shall  be  judgment 
for  a  new  trial,  or  for  a  new  jury,  or  if  the  judgment 
appealed  from  be  not  wholly  reversed,  but  partly  affirmed 
and  partly  disaffirmed,  the  costs  shall  be  in  the  discretion 
of  the  appellate  court. 

If  cause  of  action  die  pending  appeal. — Since,  under  Code,  Sees. 
525.  527,  540,  no  costs  can  be  adjudged  against  an  appellee  unless  the 
judgment  below  is  reversed,  appellant  is  not  entitled  to  have  any 
pdrt  of  the  costs  adjudged  against  appellee,  where  he  is  not  entitled 
to  a  decision  because  of  the  death,  of  his  cause  of  action  before  the 
appeal  could  be  heard.  Commrs.  v.  Gill,  126  N.  C. ;  Herring  v.  Pugh, 
125  N.  C,  437,  and  cases  cited. 

Judgment  reduced  on  appeal. — Though  on  an  appeal  from  a  jus- 
tice's court  the  judgment  is  reduced  by  allowing  the  defendant  a 
credit  claimed  and  denied  below  (which  was  the  sole  ground  of  the 
appeal),  if  the  plaintiff  recovers  judgment  or  any  amount  he  is  en- 
titled to  costs.  Kincaid  v.  Graham,  92  N.  C,  154.  See  Sees.  565  and 
566,  post. 

Cost  of  unnecessary  matter. — An  appellant,  though  awarded  a  new 
trial,  will  be  taxed  with  the  costs  of  unnecessary  matter  sent  up  with 
the  transcript.  Kivett  v.  McKelthan,  90  N.  C.t  106;  Tobacco  Co.  v. 
McElwee,  95  N.  C,  71. 

See  Rule  22  of  supreme  court,  post,  and  cases  cited. 

Sec.  54 1.     Costs  in  special  proceeding.     C.  C.  P.,  *.  294. 

The  cost  in  special  proceedings  shall  be  as  herein  allowed 

in  civil  actions,  unless  where  otherwise  specially  provided. 

As  in  civil  actions. — Costs  in  special  proceedings  are  allowed  as  in 
civil  actions.     Mayo  v.  Jones,  78  N.  C,  406. 

When  title  put  in  issue  in  proceedings  to  make  real  estate  assets. 
In  a  proceeding  to  make  real  estate  assets,  where  the  defendants  set 
up  title  to  the  land  in  controversy,  which  issue  is  found  against  them, 
the  costs  of  the  proceeding,  except  those  of  filing  the  petition,  are 
taxable  against  the  defendants.     Noble  v.  Koonce,  76  N.  C,  405. 

Sec.  542.     On  appeals  from  Justices  of  the  peace.     C.  C.  P.,  s. 
295. 

After  an  appeal  from  the  judgment  of  a  justice  of  the 
peace  shall  be  filed  with  a  clerk  of  a  superior  court,  the 
costs  in  all  subsequent  stages  shall  be  as  herein  provided 
for  actions  originally  brought  to  the  superior  court. 

Court  may  require  prosecution  bond. — Upon  an  appeal  from  a  jus- 
tice's judgment,  the  court  has  discretion  to  require  the  plaintiff  to 
give  bond  for  costs  or  not.  Smith  v.  Railroad,  72  N.  C,  62;  Lea  v. 
Brooks,  49  N.  C,  423. 

See  Sec.  564,  post. 
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Is  reason  to  believe  the  transcript  imperfect,  and  until  a  correct  one 
is  obtained.  State  v.  Reid,  21  N.  C.f  377;  State  v.  Munroe,  30  N.  C, 
258. 

Where  the  waiver  of  time  is  admitted,  and  the  controversy  Is  as  to 
the  manner  of  stating  the  case  on  appeal,  a  certiorari  will  be  granted, 
that  the  judge  who  tried  the  case  may  make  out  the  statement  of  a 
"case  settled."  Holmes  v.  Holmes,  81  N.  C,  833;  State  v.  Price,  110 
N.  C,  599. 

Omissions  of  material  matter  in  the  record  of  a  trial  will  be  sup- 
plied by  certiorari,  and  the  superior  court  has  the  power  to  make 
such  corrections  as  are  necessary  to  make  the  record  truthful.  State 
v.  Randall,  87  N.  C,  571;  State  v.  Craton,  28  N.  C.,  164. 

If  case  on  appeal  not  settled. — When  difficulty  arises  in  procuring 
a  statement  of  the  case,  the  party  should  file  the  record  proper,  and 
ask  the  aid  of  the  court  to  perfect  the  appeal,  without  delay.  Wiley 
v.  Lineberry,  88  N.  C,  68;  Burrell  v.  Hughes,  120  N.  C,  277,  and  num- 
erous cases  cited. 

A  new  trial  for  failure  to  perfect  the  record  will  only  be  granted 
when  the  appellant  is  in  no  laches,  and  only  then  when  the  trans- 
cript of  the  record  is  filed  and  a  certiorari  moved  for.  Nichols  v* 
Dunning,  91  N.  C,  4;  Critz  v.  Sparger,  121  N.  C,  283;  Rothchild  v. 
Sparger,  Id.,  284;  Parker  v.  R.  R.,  121  N.  C,  501,  and  cases  cited; 
McMillan  v.  McMillan,  122  N.  C,  410. 

Certiorari  will  not  lie  to  perfect  the  record,  when. — Unless  the  ap- 
plication is  made  before  the  case  is  gone  into  on  the  merits.  Mc« 
Daniel  v.  Pollock,  87  N.  C,  503;  Wilson  v.  Lineberger,  84  N.  C,  836. 

A  certiorari  will  not  be  granted  to  perfect  the  record  and  constitute 
the  appeal  in  the  supreme  court,  when  it  appears  from  the  case  on 
appeal  that  the  appellant  has  no  merits.  State  v.  McDowell,  91  N. 
C,  541;  State  v.  Johnson,  93  N.  C,  559. 

A  certiorari,  in  order  to  correct  the  case  on  appeal,  will  not  be 
granted  when  it  appears  from  the  petition  that  the  particulars  in 
which  the  petitioner  asks  to  have  it  changed,  are  not  material  to  the 
proper  hearing  of  the  case.  Porter  v.  Railroad,  97  N.  C,  63;  Bank  r. 
Bridgers,  114  N.  C,  107;  Riggan  v.  Sledge,  116  N.  C,  87. 

Ordinarily,  where  a  defective  transcript  is  filed,  the  supreme  court 
will  direct  the  writ  of  certiorari,  commanding  a  perfect  record  to  be 
certified,  but  where,  as  in  this  case,  it  is  apparent  the  appeal  is  with- 
out merit,  it  will  be  dismissed  on  motion.  State  v.  Preston,  104  N. 
C,  733. 

When  a  case  was  regularly  constituted  in  court,  complaint  and  an- 
swer filed,  verdict  and  judgment  thereon  regular  in  all  respects,  and 
the  summons,  complaint  and  answer  are  lost,  so  that  copies  are  not 
sent  up  with  the  record  to  the  supreme  court,  and  there  is  no  aver- 
ment of  any  effort  to  have  the  papers  supplied  in  the  court  below, 
though  seven  months  have  elapsed  since  the  appeal  was  taken,  and 
there  is  no  suggestion  of  any  error  which  would  thereby  be  made  to 
appear:  Held,  that  the  appellant  is  not  entitled  to  a  certiorari  for 
these  papers.     Peebles  v.  Braswell,  107  N.  C,  68. 

Where  a  cei'tiorari  is  moved  for  upon  suggestion  of  a  diminution  of 
the  record,  and  it  sufficiently  appears  to  the  court  that  the  matter 
which  would  be  certified  In  obedience  to  the  writ  is  already  substan- 
tially before  the  court,  the  writ  will  be  denied.  Wood  v.  Railroad. 
118  N.  C,  1057. 

Certiorari  to  correct  statement  of  case  by  the  judge. — Does  not  lie 
to  correct  alleged  omissions  of  judge  in  "settling"  the  case.  State 
v.  Blackburn,  80  N.  C,  474. 

A  certiorari  to  correct  an  omission  or  error  In  statement  of  case 
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will  only  issue  when  It  clearly  appears  that  there  was  mistake  or 
inadvertence  and  that  the  judge  will  correct  it.  The  court  cannot 
require  him  to  do  so,  it  can  only  give  him  an  opportunity.  Currie  v. 
Clark,  90  N.  C.t  17:  Ware  v.  Nisbet,  92  N.  C,  202;  State  v.  Gooch,  94 
N.  C,  982;  State  v.  Gay,  94  N.  C.,  821;  Mayo  v.  Leggett,  96  N.  C,  237; 
State  v.  Sloan,  97  N.  C,  499;  McDanielv.  King,  89  N.  C,  29;  Cheek  v. 
Watson,  90  N.  C,  302;  Bank  v.  Bridgers,  114  N.  C.,  107;  Riggan  v. 
Sledge,  116  N.  C,  87;  Sherrill  v.  Tel.  Co.,  Id.,  654. 

The  application  must  not  merely  aver  that  the  judge  will  probably 
make  the  correction  if  given  opportunity,  but  must  set  out  the 
grounds  of  such  relief  that  the  court  may  judge  of  its  reasonableness. 
Porter  v.  Railroad,  97  N.  C,  63;  Lowe  v.  Elliott,  107  N.  C,  718;  Broad- 
well  v.  Ray,  111  N.  C,  457;  Allen  v.  McLendon,  113  N.  C,  319. 

A  certiorari  will  be  granted  when  it  appears,  by  affidavit,  that  cer- 
tain material  testimony  produced  on  the  trial  below  was  omitted  in 
the  case  on  appeal,  and  a  communication  from  the  judge  who  tried 
the  case  states  that  such  omission  was  by  inadvertence.  In  such 
case,  the  certiorari  will  be  granted  after  the  case  has  been  argued  in 
the  supreme  court,  if  before  it  has  been  considered  in  conference. 
Boyer  v.  Teague,  106  N.  C,  571. 

If  the  assignments  of  error  to  charge  are  set  out  in  appellant's  case, 
but  are  omitted  in  the  case  settled  by  the  judge,  a  certiorari  to  in- 
corporate them  will  issue.  Lowe  v.  Elliott,  107  N.  C,  718;  State  v. 
Black,  109  N.  C,  856. 

Certiorari  will  lie  in  the  nature  of  a  writ  of  false  judgment. — When 
an  appeal  is  not  given  by  law  a  certiorari  \h  the  proper  remedy. 
Thompson  v.  Floyd.  47  N.  C.,  318,  Reardon  v.  Guv,  3  N.  C.  245;  Perry 
v.  Perry,  4  N.  C,  184;  Matthews  v.  Matthews,  26  N.  C,  155;  Stevens 
v.  Smith,  30  N.  C,  38  ;  State  v.  Marley,  30  N.  C,  48;  State  v.  Hern- 
don,  107  N.  C,  934:  State  v.  Jones,  113  N.  C.,  669. 

Besides  the  ordinary  office  of  supplying  the  place  of  an  appeal,  un- 
der peculiar  circumstances,  the  writs  of  certiorari  and  recordari  may 
be  used  as  writs  of  error  and  false  judgment  respectively;  in  which 
cases  all  that  can  be  discussed  is  the  error  alleged  to  be  apparent  on 
the  face  of  the  record.  Hartsfield  v.  Jones,  49  N.  C,  309;  Walton  v. 
Gatlln,  60  N.  C,  318:  Biggs,  ex  parte,  64  N.  C,  202;  Young  v.  Rollins, 
97  N.  C,  125. 

Where  a  matter  Involves  the  power  of  the  superior  court  and  error 
In  its  exercise,  as  where,  in  a  capital  case,  a  judge  improperly  dis- 
charges a  jury  and  refuses  to  discharge  the  prisoner,  the  record  may 
be  brought  up  for  review  by  certiorari  in  the  nature  of  a  writ  of  error. 
The  proper  course  is  to  ask  for  a  rule  to  show  cause  why  the  writ 
should  not  issue,  and  as  foundation  for  the  order  the  court  will  re- 
quire a  petition  in  due  form.  State  v.  Jefferson,  66  N.  C,  309;  Will- 
iams v.  Williams,  71  N.  C,  427. 

In  a  petition  for  a  certiorari,  as  a  writ  of  false  judgment,  it  must 
be  affirmed  or  shown  that  a  judgment  was  rendered;  if  the  certiorari 
is  applied  for  as  a  substitute  for  an  appeal,  the  party  must  show  that 
he  has  been  improperly  deprived  of  his  appeal,  or  has  lost  it  by  ac- 
cident.    Barton,  ex  parte,  70  N.  C,  134. 

An  appeal  does  not  lie  from  a  refusal  to  discharge  a  prisoner  when 
a  mistrial  is  ordered.  The  remedy  is  to  review  the  proceedings  by  a 
certiorari.     State  v.  Locke,  86  N.  C,  647. 

Certiorari  will  not  lie  In  the  nature  of  a  writ  of  false  judgment, 
when. — Certiorari  will  not  issue  to  enable  a  party  to  take  advantage 
of  a  matter  occurring  subsequently  to  the  trial.  Betts  v.  Franklin,  20 
N.  C,  465. 
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Certiorari  will  not  be  granted  where  a  writ  of  error  will  lie.  Petty 
v.  Jones,  23  N.  C,  408. 

Where  a  party  relies  upon  his  co-defendant  to  employ  counsel,  who 
permits  judgment  to  be  taken  against  both,  he  is  not  entitled  to  a 
certiorari.     State  v.  Jacobs,  44  N.  C,  218. 

Discussion  as  to  when  the  writ  will  lie. — Discussion  of  the  circum- 
stances when  the  writ  will  lie.  Dougan  v.  Arnold,  15  N.  C,  99; 
Swain  v.  Fentress,  15  N.  C,  601. 

Certiorari  In  this  state  and  in  England. — There  is  a  very  remote 
analogy  between  the  writ  of  certiorari  as  used  in  England  and  in  this 
state.  The  difference  between  tjiem  discussed.  Gidney  v.  Halsey, 
9  N.  C,  550. 

Must  appear  that  appeal  was  taken. — It  must  appear  in  the  record 
that  an  appeal  was  duly  takan:  otherwise  it  will  be  dismissed.  How- 
ell v.  Jones,  109  N.  C,  102,  and  cases  cited. 

Will  be  refused,  when. — Certiorari  wlil  be  refused  where  it  appears 
from  the  affidavit  of  the  clerk  that  the  transcript  was  not  sent  up 
because  the  appellant  failed,  after  repeated  demands,  to  pay  the  fees, 
and  in  his  reply  to  the  answer  setting  forth  the  clerk's  affidavit  the 
petitioner  did  not  tender  the  fees.  Sanders  v.  Thompson,  114  N.  C 
282,  and  cases  cited.  No  excuse  that  clerk  demanded  exhorbitant 
fees.     Brown  v.  House,  119  N.  C,  622. 

In  forma  pauperis. — Certiorari  cannot  be  allowed  in  forma  pau- 
peris: Weber  v.  Taylor,  66  N.  C,  412;  unless  an  order  allowing  an 
appeal  in  that  form  was  made  by  the  judge  below.  Lindsay  v. 
Moore,  83  N.  C,  444:  State  v.  Warren,  100  N.  C,  489. 

Where  the  judge  gave  an  appellant  without  authority,  twenty  days 
to  file  his  affidavit  for  leave  to  appeal  in  forma  pauperis,  by  which 
the  appellant  was  misled,  and  it  appears  that  questions  of  law  are 
involved  which  he  has  the  right  to  have  reviewed,  a  certioran  will 
issue.     Stell  v.  Barham,  86  N.  C,  727. 

In  ordinary  cases,  when  a  writ  of  certiorari,  as  a  substitute  for  an 
appeal,  issues  from  the  supreme  court,  an  undertaking  as  i.pon  ap- 
pall must  be  given  in  the  supreme  court  or  in  the  court  below:  hut 
if  the  applicant  would  be  entitled  in  law  to  appeal  in  forma  pauperis, 
the  writ  may  issue  without  any  undertaking  being  given.  Brittain 
v.  Mull,  93  N.  C,  490;  State  v.  Warren,  100  N.  C,  489. 

The  bond  must  be  justified. — A  certiorari  stands  on  the  same  foot- 
ing as  an  appeal,  and  will  be  dismissed  if  the  bond  is  not  justified. 
Chastain  v.  Cha stain,  87  N.  C.  283;  Estes  v.  Hairston,  12  N.  C,  354. 

Sec  Sec.  563,  post,  and  cases  cited. 

Notice  of  application. — Notice  of  a  certiorari  must  be  given  within 
two  terms  after  judgment  from  which  the  appeal  Is  made.  Williams 
v.  Gorman  3  N.  C.  337;  Erwin  v.  Erwin,  14  N.  C,  528. 

The  application  must  now  be  made  to  the  next  term  of  the  appel- 
late court.     Staples  v.  Mooring,  26  N.  C,  215. 

Where  one  loses  his  right  of  appeal,  and  fails  to  apply  for  a  cer- 
tiorari in  apt  time,  but  through  no  neglect  of  his  own,  and  an  execu- 
tion issues,  his  petition  for  certiorari  may  be  filed,  and  a  notice  to 
show  cause  why  it  should  not  be  granted  will  issue  to  the  appellee, 
and  the  sheriff  will  be  restrained  till  further  order  of  the  court. 
Sanders  v.  Norris,  82  N.  C,  4. 

Application  at  next  term  of  the  appellate  court.— Certiorari  does 
not  lie  where  appellant  failed  to  apply  at  next  term  of  court  after 
rendition  of  judgment  against  him.  Brown  v.  Williams.  84  N.  C, 
116:  Staples  v.  Mooring,  26  N.  C,  215;  Andrews  v.  Whisnant,  83  N. 
C,  446;  Cross  v.  Cross,  90  N.  C,  15:  Suiter  v.  Brittle,  90  N.  C,  19; 
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Suiter  v.  Brittle,  92  N.  C,  53;  Norman  v.  Shaw,  94  N.  C,  431:  Burrell 
y.  Hufehes,  120  N.  C,  277,  and  numerous  cases  cited. 

Where  a  right  of  appeal  is  lost,  and  certiorari  is  not  applied  for  in 
apt  time,  it  may  still  be  granted  and  execution  restrained  if  there  is 
no  laches.  Sanders  v.  Norris,  82  N.  C„  4;  Skinner  v.  Maxwell,  67  N. 
C,  257;  Simmons  v.  Dowd,  77  N.  C,  155. 

If  the  judge  fail  to  settle  the  case  on  appeal  in  time  to  be  docketed 
at  the  next  term  of  the  supreme  court,  the  appellant  must  bring  up 
and  docket  the  record  in  its  imperfect  state  and  ask  for  a  certiorari 
at  that  term,  or  the  appeal  will  be  dismissed.  Pitman  v.  Kimberly, 
92  N.  C,  562;  Owens  v.  Phelps,  91  N.jC.,  253;  State  v.  James,  108  N. 
CM  792;  Stephens  v.  Koonce,  106  N.  C,  255;  Porter  v.  Railroad,  106 
N.  Cm  478;  Baily  v.  Brown,  105  N.  C,  127:  Guano  Co.  v.  Hicks,  120 
N.  Cm  29;- Parker  v.  R.  R.f  121  N.  C„  501,  and  cases  cited. 

Where  the  clerk  of  the  court  below  delays  to  send  up  the  trans- 
cript of  record  in  time  to  docket  the  appeal,  a  certiorari  should  be 
applied  for  by  the  appellant  at  the  term  next  succeeding  the  trial 
below,  but  after  the  expiration  of  such  term  a  c  rtiorari  will  not  is- 
sue. Graham  v.  Edwards,  114  N.  C,  229;  Pipkin  v.  Green,  112  N.  C, 
355.  Filing  the  record  proper  as  basis  of  application,  is  essential 
except  when  transcript  of  the  record  proper  cannot  be  made  because 
of  absence  of  the  papers  from  the  office.  McMillan  v.  McMillan,  122 
N.  C,  410. 

Allegations  may  be  controverted. — A  certiorari  is  granted  by  the 
supreme  court  on  facts  uncontro verted,  apparent  on  the  records  or 
papers  before  the  court;  but  a  rule  is  proper  where  the  facts  are  not 
so  apparent,  but  in  all  cases  the  facts  may  be  controverted  when  the 
certiorari  is  returned.     Cherry  v.  Slade,  9  N.  C,  400. 

Affidavits  by  respondent. — Upon  petition  for  the  writ  of  recor- 
<lari  a  notice  was  served  upon  the  adverse  party  to  show  cause,  etc., 
and  he  appeared  with  affidavits  in  opposition  to  the  granting  of  the 
writ:  Held,  error  in  the  judge  to  refuse  to  entertain  the  affidavits. 
The  practice  in  applications  for  writs  of  rccordari  and  certiorari  dis- 
cussed. Weaver  v.  Mining  Co.,  89  N.  C„  198;  King  v.  R.  R.,  112  N. 
Cm  318. 

From  one  superior  court  to  another. — Where  a  cause  is  removed 
from  one  superior  court  to  another,  the  latter  can  issue  a  writ  of 
certiorari  directing  a  more  perfect  transcript  to  be  certified.  State 
v.  Collins,  14  N.  C,  117:  State  v.  Reid,  18  N.  C,  377. 

Can  on IV  issue  to  the  court  wherein  cause  is  pending. — Writ  of 
certiorari  can  only  issue  to  the  court  wherein  the  cause  is  pending. 
When  the  cause  has  been  carried  by  appeal  to  the  supreme  court, 
the  petition  for  the  writ  to  the  court  below  should  be  dismissed. 
Williams  v.  Williams,  71  N.  C,  427. 

To  officer  to  attend  with  original  record. — In  extraordinary  cases, 
as  when  contradictory  transcripts  are  sent  up,  the  court  will  direct 
the  officer  to  attend  with  the  original  record.  State  v.  Reid.  18  N. 
Cm  377:  State  v.  Voight,  90  N.  C,  741;  Cheatham  v.  Young,  113  N.  C, 
161. 

To  review  action  of  county  commissioners. — A  writ  of  certiorari  is 
the  proper  proceeding  to  have  the  action  of  a  board  of  county  com- 
missioners reviewed  in  the  superior  court.  Hillsboro  v.  Smith,  110 
N.  C,  417. 

Erroneous  and  irregular  judgments. — An  irregular  judgment  may 
be  set  aside  at  the  term  ensuing  its  rendition,  but  an  erroneous  judg- 
ment must  be  corrected  by  appeal  or  certiorari.  State  v.  Horton,  89 
N.  Cm  581. 
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Where  judge  goes  out  of  office. — Where  a  judge  goes  out  of  office 
before  preparing  a  case  on  appeal,  a  new  trial  will  be  be  awarded  un- 
less the  parties  agree  upon  a  statement  of  the  case.  A  certiorari,  if 
applied  for,  will  be  granted  to  afford  the  parties  an  opportunity  to 
adjust  their  differences  in  the  premises.  Shelton  v.  Shelton,  89  N. 
C,  185;  S.  C,  91  N.  C,  329. 

Note. — See  provisions  now  in  Sec.  550  for  settlement  of  cases  on 
appeal  by  the  judge  after  leaving  office. 

Exception  to  judge's  charge,  evidence  not  stated. — The  supreme 
court  will  not  pass  upon  an  exception  to  the  charge  of  a  judge,  in  the 
absence  of  a  statement  of  the  evidence  to  which  it  applies,  and  In 
such  a  case  a  writ  of  certiorari  wil  be  granted  to  supply  the  same. 
State  v.  Kennedy,  89  N.  C,  589. 

Applicant  must  negative  laches  and  show  merits. — In  an  applica- 
tion for  a  certiorari  or  recordari,  the  petitioner  must  not  only  show 
excuse  for  his  laches,  but  also  allege  meritorious  ground  of  defence 
to  the  action.     March  v.  Thomas,  63  N.  C,  249;  Brigman  v.  Jarvis, 

30  N.  C,  451;  Bledsoe  v.  Snow,  48  N.  C,  99;  Pritchard  v.  Sanderson, 
92  N.  C,  41;  Peebles  v.  Braswell,  107  N.  C,  68;  State  v.  Griffls,  117  N. 
C,  709. 

But  such  ground  may  be  of  law  and  not  of  fact.     Britt  v.  Patterson, 

31  N.  C,  197. 

Stay  of  execution. — Where  a  defendant  has  lost  his  appeal  but  is 
granted  a  writ  of  ctrtiorari  in  lieu  thereof,  the  granting  of  the  writ 
has  the  effect  of  an  appeal  as  to  a  stay  of  execution,  and  if  the 
offence  be  bailable,  he  is  entitled  to  bail.  State  v.  Walters,  97  N.  C, 
489. 

See,  also,  Certiorari,  1  Bat.  Dig.,  208  et  *fg.;  3  Id.  26;  4  Id.  64; 
Bailey's  Dig.,  61,  and  Rules,  41-43  of  Supreme  Court,  post. 

Recordari  will  lie,  when. — When  judgment  is  given  against  a  peti- 
tioner by  a  justice  of  the  peace  in  his  absence,  and  he  is  deprived 
of  his  appeal  by  the  irregularity  of  his  proceedings,  if  there  is 
promptness  in  applying  for  this  relief,  and  a  sworn  allegation  of 
merits,  recordari  should  be  granted.  Critcher  v.  McOadden,  64  N. 
C,  262. 

R<cordari,  and  not  certiorari,  is  the  proper  remedy  as  a  substitute 
for  an  appeal  from  a  justice's  court.  Ledbetter  v.  Osborne,  66  N.  C 
379. 

Where  a  party  against  whom  a  judgment  is  given  in  a  justice's 
court  loses  his  appeal  by  the  error  of  the  justice  and  without  any 
default  on  his  part,  he  is  entitled  to  a  recordari.  Marsh  v.  Cohen.  68 
N.  C,  283;  State  v.  Warren,  100  N.  C,  489. 

An  omission  to  give  the  notice  of  appeal  in  a  trial  before  a  justice 
strictly  within  the  ten  days  provided  for  will  not  preclude  a  party 
from  the  right  to  have  his  case  reheard  by  recordari.  Marsh  v.  Cohen. 
68  N.  C,  283;  or  to  have  notice  of  appeal  given  nunc  pro  tunc.  State 
v.  Johnson,  109  N.  C,  852. 

Where  an  attorney  accepted  service  without  authority  and  judg- 
ment is  rendered  against  the  defendant  without  his  knowledge,  a 
recordari  and  supersedeas  should  be  granted.  Caldwell  v.  Beatty.  69 
N.  C.  142. 

It  is  not  error  to  refuse  to  transfer  a  case  brought  up  from  a  jus- 
tice's court  by  recordari,  from  the  summons  to  the  trial  docket,  when 
no  error  is  assigned  and  no  merits  shown  or  alleged.  Sossamer  v. 
Hinson.  72  N.  C,  578. 

Even  a  delay  of  three  months,  if  sufficiently  accounted  for,  will  not 
bar  a  recordari.    Koonce  v.  Pelletier.  82  N.  C,  236. 
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An  application  for  a  writ  of  recordari,  as  a  substitute  for  an  appeal, 
need  not  contain  an  averment  of  merits,  when  the  appeal  was  lost  by 
the  misconduct  and  neglect  of  the  justice  who  tried  the  case.  State  v. 
Warren,  100  N.  C,  489;  Navassa  Guano  Co.  v.  Bridgers,  93  N.  C,  439. 

Recordari  discussed. — The  writ  of  recordari  is  authorized  by  this 
section  and  recognized  by  the  decisions  of  this  court  both  as  a  substi- 
tute for  an  appeal,  from  a  judgment  of  the  justice  of  the  peace 
in  order  to  have  a  new  trial  on  the  merits,  and  as  a  writ  of  "false 
judgment"  to  obtain  a  reversal  of  an  erroneous  judgment.  King  v. 
Railroad,  112  N.  C,  318. 

Recordari  as  a  writ  of  false  judgment. — Where  the  writ  of  recordari 
is  used  as  a  writ  of  false  judgment,  as  it  can  be  used  in  this  state, 
upon  its  return  the  plaintiff  must  assign  errors,  and  then  the  pro- 
ceedings will  be  as  in  other  writs  of  error.  Swain  v.  Smith,  65  N.  C, 
211. 

A  writ  of  recordari  is  sometimes  used  as  a  writ  of  false  judgment 
to  bring  up  a  case  to  review  an  alleged  error  in  law,  and  it  is  some- 
times used  as  a  substitute  for  an  appeal,  in  which  case  the  whole 
matter  is  tried  de  novo  in  the  higher  court.  Caldwell  v.  Beatty,  69 
N.  C,  365:  Clark  v.  Mfg.  Co.,  110  N.  C,  111. 

Where  the  error  alleged  is  a  defect  of  jurisdiction,  such  error  may 
be  corrected  upon  a  writ  of  rrcordari,  used  as  a  writ  of  false  judg- 
ment, although  the  party  may  have  neglected  to  avail  himself  of  the 
right  of  appeal.    Ibid. 

Difference  between  certiorari  and  recordari. — Difference  between 
recordari  and  certiorari  discussed.     Anon.,  2  N.  C,  469. 

Supersedeas  to  accompany  the  order. — An  order  for  a  recordari 
should  be  accompanied  by  a  supersedeas  and  suspension  of  execution. 
Steadman  v.  Jones,  65  N.  C,  388. 

Application  for  recordari  at  first  term  of  appellate  court. — It  should 
be  made  at  next  term  of  superior  court,  which  shall  begin  more 
than  ten  days  after  trial  below.  Boing  v.  R.  R.,  88  N.  C,  62;  Daven- 
port v.  Grissom,  113  N.  C,  38. 

In  forma  pauperis. — It  is  not  error  to  grant  a  writ  of  recordari  as  a 
substitute  for  an  appeal  without  requiring  security,  when  the  execu- 
tion is  not  stayed  and  no  legal  default  is  imputable  to  the  party 
seeking  relief-  and  the  writ  may  be  granted  in  forma  pauperis.  State 
v   Warren,  100  N.  C,  489. 

Recordari  not  an  adjudication  on  the  merits. — The  granting  of  a 
recordari  is  not  an  adjudication  of  any  of  the  matters  in  controversy, 
but  is  merely  a  substitute  for  an  appeal.  Moore  v.  Austin,  85  N.  C, 
179. 

Recordari  necessary  to  review  a  docketed  justice's  judgment. — A 
justice's  judgment  docketed  in  the  superior  court  cannot  be  im- 
peached, set  aside  or  modified  in  that  court,  except  on  a  recordari 
first  had.  Cannon  v.  Parker,  81  N.  C,  320;  Ledbetter  v.  Osborne,  66 
N.  C,  379;  Birdsey  v.  Harris,  68  N.  C,  92;  Morton  v.  Rippy,  84  N.  C, 
611. 

Prerequisites  to  granting  the  application. — Before  an  application 
for  a  recordari  will  be  heard,  the  petitioner  must  aver  that  he  has 
paid,  or  offered  to  pay,  the  justice's  fees.     Steadman  v.  Jones,  65  N. 

But  objection  that  the  fees  have  not  been  paid  can  only  be  taken 
by  the  justice.     Carmer  v.  Evers,  80  N.  C,  55. 

The  8am e  diligence  is  required  in  applying  for  a  recordari  as  a 
substitute  for  an  appeal  as  in  applying  for  a  certiorari,    Boing  v.  Rail- 
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road,  88  N.  C,  62;  Ballard  v.  Gay,  108  N.  C,  544;  Davenport  v.  Gil- 
liam, 113  N.  C,  38. 

See  Sec.  564,  post,  and  cases  cited. 

Where  case  is  already  in  the  superior  court. — Where  an  appeal  is 
taken  to  the  superior  court  and  judgment  is  had  therein,  a  recordari 
will  not  He  to  the  justice's  court.  The  case  is  already  in  the  superior 
court.     Cowles  v.  Haynes,  67  N.  C,  128. 

Refusal  to  dismiss  application. — No  appeal  lies  from  the  refusal  of 
the  court  below  to  grant  a  motion  to  dismiss  a  petition  for  a  recor- 
dari. An  appeal  would  lie  from  an  order  granting  or  refusing  such 
writ     Perry  v.  Whitaker,  72  N.  C,  578. 

The  decision  of  the  judge  upon  a  petition  for  recordari  as  a  substi- 
tute for  an  appeal,  after  proper  notice  to  the  adverse  party,  is  res 
Judicata  and  final,  subject  only  to  review  by  appeal.  Barnes  v. 
Eastbn,  98  N.  C,  116. 

Amendment. — Amendment  of  a  petition  for  certiorari  is  not  review- 
able.    Pritchard  v.  Sanderson,  92  N.  C,  41. 

If  granted  without  notice. — A  recordari  granted  upon  application 
of  one  party,  without  notice  to  the  other  and  without  any  petition  or 
affidavit  setting  forth  the  grounds  upon  which  it  should  be  issued, 
is  irregular  and  will  be  dismissed.  Wilcox  v.  Stephenson,  71  N.  C, 
409. 

If  a  writ  of  recordari  is  granted  without  notice,  the  opposing  party 
may  be  heard  upon  the  merits,  or  other  sufficient  grounds,  upon  the 
return  thereof.     Barnes  v.  Easton.  98  N.  C,  116. 

After  return  of  writ. — After  return  made  by  the  justice  to  a  writ  of 
recordari,  it  is  too  late  to  object  that  it  was  not  addressed  to  him. 
Carmer  v.  Evers,  80  N.  C,  55. 

Judge's  duty  to  find  the  facts. — When  the  right  to  a  recordari  de- 
pends upon  facts  proven  or  admitted  before  the  judge  of  the  superior 
court,  it  is  his  duty  to  find  and  state  the  facts;  and  if  this  is  not  done, 
the  supreme  court  must  overrule  the  decision  below,  as  it  cannot 
try  any  "issue  of  fact."    Collins  v.  Gilbert,  65  N.  C,  135. 

fcSflp,  also,  Recordari.  2  Bat.  Dig.,  1040,  et  seq.,  and  Rule  14,  Superior 
Court  Rules,  post. 

Sec.  546.    Orders  made  out  of  court,  how  vacated  or  mod~ 

ifte4i.   c.  a  r.,  s.  297. 

An  order  made  out  of  court,  without  notice  to  the  adverse 
party,  may  be  vacated  or  modified,  without  notice,  by  the 
judge  who  made  it,  or  may  be  vacated  or  modified  on  notice, 
in  the  manner  in  which  other  motions  are  made. 

Construed. — Construing  this  section  with  Sec.  344:  Held,  that 
where  a  judge,  acting  on  the  complaint  without  notice  to  the  defend- 
ant, grants  an  injunction,  he  may  afterwards,  acting  on  the  com- 
plaint alone,  without  notice  to  the  plaintiff,  modify  or  vacate  the  in- 
junction, as  irregularly  or  improperly  granted.  But  If  he  goes  out 
of  the  complaint  and  takes  into  consideration  the  answer,  and  the 
affidavits  filed  for  the  defendants,  the  plaintiff  is  then  entitled  to  no- 
tice, and  may  meet  the  affidavits  by  counter  affidavits.  Sledge  v. 
Blum,  63  N.  C.  374. 

Notice  of  motion  for  judgment  must  still  be  given  in  probate  court 
proceedings.  Blue  v.  Blue.  79  N.  C,  69;  State  v.  Johnson,  109  N.  C, 
852.     But  the  notice  is  not  necessary  in  the  superior  court  at  term. 
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Clayton  v.  Jones,  68  N.  C,  497;  Williams  v.  Whiting,  94  N.  C,  481. 
See  Sec.  594,  post. 

Sec.  547.     Wlio  may  appeal.     C.  C.  P.,  s.  29  S. 

Any  party  aggrieved  may  appeal  in  the  cases  prescribed 
in  this  title. 

Right  of  third  party  to  appeal. — In  an  action  for  the  possession  of 
personal  property,  under  Sec.  321,  a  third  party  claiming  such  prop- 
erty loses  his  right  to  be  made  a  party  to  the  suit,  after  a  lapse  of 
three  years  from  the  filing  of  his  affidavits  and  his  motion  to  allow 
him  to  interplead.  Quaere,  whether  such  claimant  can  appeal  from 
an  order  of  the  presiding  judge,  refusing  his  application  to  be  made 
a  party.     Clemmons  v.  Hampton,  70  N.  C,  534. 

When,  in  an  action  to  recover  real  estate,  both  the  plaintiff  and  a 
third  party  claim  to  be  the  landlord  of  the  defendant,  such  third 
person  has  a  right  to  be  made  a  party  to  the  action,  and  upon  the  re- 
fusal of  his  motion  on  affidavit,  to  be  let  in,  has  a  right  to  appeal. 
Rollins  v.  Rollins,  76  N.  C,  264:  Jones  v.  Asheville.  116  N.  C,  817. 

If  an  application  to  be  made  a  party  to  an  action  is  denied,  the 
applicant  is  a  "party  aggrieved,"  for  such  judgment  affects  a  substan- 
tial right  which  he  has,  for  all  the  purposes  of  an  appeal  under  this 
section.     Ibid. 

Creditors  secured  by  a  deed  in  trust. — Where,  in  an  action  to  re- 
strain a  trustee  from  selling  lands  under  trust  deed  to  satisfy  ac- 
knowledged liens  until  the  plaintiff  (who  claims  that  the  trustee  held 
the  land  under  a  parol  trust  for  him  subject  to  the  liens)  can  have 
his  rights  ascertained  and  for  an  accounting  as  to  the  amount  due, 
parties  whose  only  interest  in  the  suit  is  the  payment  of  the  money 
secured  by  the  trust  deed  cannot  appeal  from  a  judgment  declaring 
the  parol  trust,  In  the  equity  of  redemption,  in  the  favor  of  the  plain- 
tiff.    Faison  v.  Hardy,  118  N.  C,  142. 

Defendant  who  has  confessed  judgment. — A  defendant  who  lias 
confessed  judgment  has  no  right  of  appeal  from  such  judgment;  but 
where  an  appeal  was  allowed  in  such  case  by  a  justice  of  the  peace, 
and  the  plaintiff  failed  to  move  to  dismiss  the  appeal  in  the  superior 
court,  the  supreme  court  may  pass  by  the  Irregularities,  and.  re- 
garding the  proceedings  as  in  the  nature  of  a  writ  of  false  judgment, 
consider  the  errors  assigned  upon  the  record.  Rush  v.  Steamboat 
Co.,  67  N.  C,  47:  State  v.  Griffls,  117  N.  C,  712. 

When  main  action  is  decided. — Appeal  by  plaintiff  from  granting 
an  Injunction  in  favor  of  defendant  to  preserve  status  of  property 
pending  an  appeal  in  the  main  action  by  defendant  will  not  be  con- 
sidered when  the  judgment  in  the  main  action  has  been  affirmed. 
Herring  v.  Pugh,  125  N.  C,  437. 

Surety  on  appeal  bond. — Whether  the  surety  on  the  appeal  bond  in 
the  appeal  from  a  justice  can  appeal  from  the  judgment  in  the  su- 
perior court,  quaere.    Simmons  v.  Andrews,  106  N.  C,  201. 

Sec.  54 S.    Appeal ,  in  what  cases  it  may  be  taken.    C.    C 
P.,  s.  200. 

An  appeal  may  be  taken  from  every  judicial  order  or 
determination  of  a  judge  of  a  superior  court,  upon  or  involv- 
ing a  matter  of  law  or  legal  inference,  whether  made  in  or 
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out  of  term,  which  affects  a  substantial  right  claimed  in  kny 

action   or  proceeding ;  or  which,  in  effect,  determines  the 

action,  and   prevents  a  judgment  from  which  an    appeal 

might  be  taken  ;  or  discontinues  the  action,  or  grants  or 

refuses  a  new  trial. 

Lies  only  from  a  judgment. — Where  no  judgment  was  entered  be- 
low, an  appeal  from  a  judgment  of  nonsuit  will  be  dismissed.  Rosen- 
thal v.  Roberson,  114  N.  C.,  594:  Milling  Co.  v.  Finlay,  110  N.  C,  411; 
Logan  v.  Harris,  90  N.  C,  7.  No  appeal  lies  if  no  judgment  has  been 
rendered.  Taylor  v.  Bostic,  93  N.  C,  415:  Baum  v.  Shooting  Club, 
94  N.  C,  217:  State  v.  Hazell,  95  N.  C,  623:  State  v.  Lockyear,  95  N. 
C,  633:  State  v.  Smith,  95  N.  C,  680. 

When  judgment  is  a  nullity. — Where  a  judgment  is  a  nullity,  an  ap- 
peal therefrom  cannot  operate  as  a  vehicle  to  remove  the  record  ao 
as  to  subtract  it  from  the  operation  of  legal  orders  of  the  trial  judge 
at  the  next  term.     Ferrell  v.  Hales,  119  N.  C,  199. 

A  pretended  judgment  which  adjudges  nothing  against  the  de- 
fendant, and  on  which  execution  cannot  issue,  is  insensible  and  no 
appeal  lies  therefrom.    Carter  v.  Elmore,  119  N.  C,  296. 

Where  the  pleadings  in  a  cause  raise  an  issue  as  to  a  fact  neces- 
sary to  be  determined,  and  the  parties,  by  agreement,  reserve  the 
ascertainment  thereof  and  submit  a  hypothetical  proposition  of  law 
depending  on  such  fact,  an  appeal  will  not  lie  from  the  decision  there- 
on.    McGehee  v.  Tucker,  122  N.  C,  186. 

Special  appearance. — Where  one  enters  a  special  appearance  and 
moves  to  dismiss,  and  excepts  to  the  refusal  of  the  motion,  his  sub- 
sequent general  appearance  does  not  waive  the  original  defects. 
State  v.  Johnson,  109  N.  C,  852:  Luttrell  v.  Martin,  112  N.  C,  593: 
Mullen  v.  Canal  Co.,  114  N.  C,  8. 

From  special  verdict. — Where  the  jury  returned  a  special  verdict 
on  the  facts,  and  the  court  enters  a  verdict  thereon  of  not  guilty, 
the  state  may  appeal.  State  v.  Robinson,  116  N.  C,  1046.  See  Sec 
408,  ante. 

Decision  on  order  of  arrest. — Inasmuch  as  an  order  vacating  an 
order  of  arrest  is  one  "affecting  a  substantial  right,''  an  appeal  lies 
therefrom.  Fertilizer  Company  v.  Grubbs.  114  N.  C,  470:  Roulhac  v. 
Brown,  87  N.  C,  1. 

Granting  or  refusing  injunction. — An  appeal  lies  from  a  decisioo 
at  chambers  (as  well  as  at  term)  granting  or  refusing  an  injunction. 
Bank  v.  Jenkins,  64  N.  C,  719. 

Quaere. — If  an  appeal  lies  from  an  interlocutory  orde-  granting, 
refusing,  or  dissolving  an  injunction,  and  the  effect  of  such  appeal. 
French  v.  Wilmington,  75  N.  C,  387. 

An  order  granting  or  refusing  an  injunction  is  not  vacated  by  an 
appeal.  Green  v.  Griffin,  95  N.  C,  50:  Fleming  v.  Patterson,  99  N.  C, 
404:  James  v.  Markham,  125  N.  C,  145. 

Bastardy. — A  proceeding  in  bastardy  is  a  civil  action,  and  either 
party  has  the  right  of  appeal,  as  a  matter  of  course  under  the  rules 
prescribed  for  perfecting  appeals  in  other  civil  capes*.  Stat4»  v.  Wil* 
kie,  85  N.  C,  513:  State  v.  Crouse,  86  N.  C,  617:  State  v.  Edwards. 
110  N.  C,  511,  and  numerous  cases  cited:  Contra.  It  is  a  criminal 
action.  State  v.  Ballard,  122  N.  C,  1024  (Clark  and  Montgomery,  JJ., 
dissenting). 
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Motion  denied  on  ground  of  want  of  power. — Where  a  motion  is  de- 
nied on  the  ground  of  a  supposed  want  of  power  in  the  Judge  to  grant 
it,  when  he  has  the  power'  an  appeal  lies  and  the  appellate  court  will 
reverse  the  erroneous  ruling  in  order  that  the  court  below  may  exer- 
cise the  discretion'  confided  to  it,  and  refuse  to  grant  the  applica- 
tion according  to  its  judgment  on  the  merits.  Welch  v.  Kingsland, 
89  N.  C,  179;  Henderson  v.  Graham,  84  N.  C,  496;  Jarrett  v.  Gibbs, 
107  N.  C.,  303:  In  re  Smith,  105  N.  C,  167;  State  v.  Fuller,  114  N.  C, 
886. 

Setting  aside  allotment  of  homestead. — An  order  of  the  court  set- 
ting aside  the  allotment  of  a  homestead,  is  not  an  order  to  which  an 
excepl  Jon  may  be  made  and  reserved  for  the  final  hearing,  but  is  one 
from  which  an  appeal  may  be  at  once  prosecuted.  Beavans  v.  Good- 
rich, 98  N.  C,  217. 

From  a  nonsuit. — Where,  in  deference  to  the  opinion  of  the  judge, 
a  plaintiff  submits  to  a  nonsuit  and  appeals,  the  nonsuit  will  be  set 
aside  and  a  new  trial  ordered,  if  in  any  view  of  the  evidence  the 
plafntiff  has  made  out  a  prima  facte  case.  Abernathy  v.  Stowe,  92 
N.  C,  213;  Springs  v.  Schenck,  99  N.  C,  551:  Gibbs  v.  Lyon,  95  N.  C, 
146;  Collins  v.  Swanson,  121  N.  C,  67. 

Where  it  appears  in  the  record  that  the  plaintiff  took  a  nonsuit  and 
appealed  before  the  issues  arising  on  a  counter-claim  pleaded  by 
defendant  had  been  disposed  of,  but  no  objection  was  made  by  the 
defendant  at  the  time:  Held,  not  to  be  such  an  exception  as  can  be 
taken  for  the  first  time  in  the  supreme  court.  Harper  v.  Dail,  92  N. 
C.  394:  Chemical  Co.  v.  Pegram,  112  N.  C,  614. 

Where,  upon  the  whole  evidence,  the  court  intimates  that  the 
plaintiff  cannot  recover,  and  in  deference  to  such  opinion  he  sub- 
mits to  a  nonsuit  and  appeals,  if  the  evidence  is  voluminous  and  com- 
plicated, the  appellant  must  point  out,  in  the  statement  of  the  case, 
the  relations  which  one  part  of  the  evidence  bears  to  another,  and 
where  he  insists  that  one  part  of  the  evidence  has  a  special  effect, 
the  view  contended  for  by  him  should  also  appear  in  the  case  as  hav- 
ing been  called  to  the  attention  of  the  court  and  denied,  otherwise 
the  supreme  court  will  affirm  the  judgment.  Gregory  v.  Forbes,  94 
N.  C,  220:  Asbury  v.  Fair,  111  N.  Cv  251. 

A  plaintiff  may,  in  deference  to  an  intimation  from  the  court  that 
he  cannot  maintain  his  action,  submit  to  a  non-suit,  and  have  the 
questions  of  law  reviewed  upon  appeal.  Hendrick  v.  Pratt,  94  N.  C, 
101;  Mobley  v.  Watts,  98  N.  C,  284. 

Parties  to  an  action  map  <igree  that  if  a  verdict  rendered  In  favor  of 
a  plaintiff,  subject  to  the  opinion  of  the  court  upon  a  question  of  law 
reserved,  is  set  aside,  the  plaintiff  may  submit  to  a  judgment  of  non- 
suit, and  upon  appeal,  the  question  will  be  reviewed  in  the  supreme 
court.    IMd. 

Where  the  court  intimated  that  the  complaint  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action,  and  the  plaintiff  asked  leave 
to  amend,  which  was  granted  on  condition  that  the  plaintiff  pay  cost 
and  consent  to  a  continuance,  which  conditions  were  declined  by  the 
plaintiff,  who  took  a  nonsuit  and  appealed:  It  was  held,  that  the  ap- 
peal would  lay.     Warner  v.  Railroad.  94  N.  C,  250. 

Whenever,  In  the  progress  of  a  trial,  the  plaintiff  offers  evidence 
to  prove  facts  necessary  to  establish  his  case,  and  it  is  excluded  by 
the  court,  he  may  voluntarily  submit  to  a  nonsuit  and  appeal,  and 
have  the  ruling  reviewed.     Mobley  v.  Watts,  98  N.  C,  284. 

If  a  verdict  in  favor  of  the  plaintiff  is  set  aside  upon  the  ground  that 
the  court  holds  the  question  of  law  reserved,  with  the  defendant,  the 
effect  is  to  award  a  new  trial,  and  the  plaintiff — there  being  no  agree- 
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ment,  or  further  intimation  from  the  court — cannot  voluntarily 
take  a  nonsuit  and  appeal.     Hendrick  v.  Pratt,  94  N.  C,  101. 

After  the  jury  was  empanneled  and  the  pleadings  read,  the  defend- 
ant  moved  to  dismiss  the  action,  upon  the  ground  that  it  did  not 
contain  a  statement  of  facts  sufficient  to  constitute  a  cause  of  action. 
This  motion  was  refused,  the  judge  remarking  that  a  cause  of  action 
was  stated,  but  not  such  a  cause  as  would  entitle  plaintiff  to- the  re- 
lief he  insisted  on  in  the  argument  of  his  counsel.  Thereupon  plain- 
tiff submitted  to  a  nonsuit  and  appealed.  No  evidence  was  intro- 
duced by  either  party:  Hrld,  that  there  was  no  ruling  to  justify  plain- 
tiff's course,  as  there  were  no  admitted  facts,  or  facts  that  might  be 
found  upon  proofs,  upon  which  a  practical  ruling  could  have  been 
made,  and  the  appeal  would  not  be  entertained.  Davis  v.  Ely,  100  N. 
C,  283. 

Where,  upon  objection,  certain  testimony  was  excluded  on  the  trial 
below,  and  the  plaintiff  submitted  to  a  judgment  of  nonsuit,  which 
was  afterwards  stricken  out  and  the  case  reinstated  for  trial,  no 
appeal  lies,  and  an  appeal  taken  by  defendant  will  be  dismissed. 
Bain  v.  Bain,  106  N.  C,  239. 

Where,  at  the  close  of  the  testimony,  the  judge  stated  that  he 
should  charge  the  jury  that,  if  they  believed  the  evidence,  the  de- 
fendant had  established  his  defence  ;  Held,  that  the  plaintiff  might 
submit  to  a  nonsuit  and  have  the  question  of  law  raised  by  the  testi- 
mony, reviewed  on  appeal.     Tiddy  v.  Harris,  101  N.  C,  589. 

Refusal  of  nonsuit. — Refusal  of  the  superior  court  to  allow  a  non- 
suit after  verdict  and  judgment  will  not  be  reviewed  on  appeal. 
Brown  v.  King,  107  N.  C,  313;  Kingsbury  v.  Hughes,  61  N.  C,  328. 

Overruling  demurrer. — An  appeal  lies  from  an  order  overruling  or 
sustaining  a  demurrer.  Commissioners  v.  Magnin.  78  N.  C,  181: 
Ramsay  v.  Railroad.  91  N.  C,  418:  Frlsby  v.  Marshall,  119  N.  C,  570: 
Clark  v.  Peebles,  122  N.  C,  163. 

A  motion  to  dismiss  for  want  of  jurisdiction,  or  because  the  com- 
plaint does  not  state  a  cause  of  action,  is  not  such  a  demurrer  as  will 
permit  an  appeal  from  its  refusal.  Burrell  v.  Hughes,  116  N.  C,  430; 
Joyner  v.  Roberts,  112  N.  C,  111:  Sprague  v.  Bond,  111  N.  C.  425. 

Refusal  to  hold  demurrer  frivolous. — No  appeal  lies.  Abbott  v. 
Hancock,  123  N.  C,  89:  Walters  v.  Starnes,  118  N.  C,  842. 

Refusal  to  strike  out  answer  as  frivolous. — An  appeal  does  not  lie 
from  a  refusal  to  strike  out  an  answer  as  frivolous.  Walters  v. 
Starnes,  118  N.  C,  842. 

Correction  of  Judgment. — The  superior  court  has  power  to  correct 
and  amend  its  judgments  so  as  to  make  them  express  fully  and  plain- 
ly the  rights  of  the  parties  as  ascertained  in  the  trial  of  the  cause, 
and  an  appeal  lies  to  the  supreme  court  from  refusal  to  make 
such  correction.  Beam  v.  Bridgers,  111  N.  C,  269;  Brooks  v.  Ste- 
phens, 100  N.  C,  297,  and  cases  cited. 

Correction  of  erroneous  Judgment. — A  motion  to  correct  an  erro- 
neous judgment,  rendered  at  a  former  term  of  the  court,  will  not  be 
allowed,  if  it  appears  that  the  error  committed  was  that  of  the  court, 
and  not  that  of  the  party.  In  such  case  the  remedy  is  by  appeal, 
cfrtiorari  or  petition  to  rehear.  Simmons  v.  Dowd.  77  N.  C,  155: 
May  v.  Lumber  Co.,  119  N.  C,  96. 

Excessive  or  inadequate  damages. — The  refusal  of  the  trial  court  to 
set  aside  a  verdict  on  account  of  excessive  damages  cannot  be  re- 
viewed on  appeal.  Benton  v.  R.  R.,  122  N.  C,  1007:  Edwards  v.  R.  R.. 
120  N.  C,  405,  and  cases  cited;  Norton  v.  Railroad,  122  N.  C,  912. 

The  action  of  the  superior  courts  in  setting  aside  a  verdict  for 
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inadequacy  of  damages,  or  refusing  to  set  it  aside,  being  discretion- 
ary, is  not  reviewable.  Benton  v.  Collins,  125  N.  O.,  83;  Burns  v.  R. 
R.   125  N.  C,  304. 

Proceedings  in  contempt. — Appeal  lies  where  the  contempt,  for 
which  a  judgment  is  rendered,  is  other  than  such  as  is  committed  in 
presence  of  the  court,  or  calculated  to  interrupt  its  business.  In  re 
Daves,  81  N.  C,  72;  Bond  v.  Bond,  69  N.  C  ,  97;  In  re  Walker.  82  N. 
C,  95;  Robbins,  ex  parte,  63  N.  C,  309;  In  re  Deaton,  105  N.  C,  59. 

Where,  at  the  instance  of  a  party  litigant,  judgment  of  imprison- 
ment is  rendered  against  the  adverse  party  for  contempt  in  wilfully 
disobeying  an  order  of  the  court,  the  party  aggrieved  is  entitled  to 
an  appeal.  Cromartle  v.  Corn's,  85  N.  C,  211;  Childs  v.  Wiseman, 
119  N.  C,  497. 

But  not  from  a  judgment  imposing  a  fine  for  a  contempt  committed 
in  presence,  or  near  enough  to  interfere  in  business,  of  the  court. 
In  re  Daves,  81  N.  C,  72;  State  v.  Mott,  49  N.  C,  499. 

Where,  upon  the  trial,  a  party  to  the  action  was  ordered  to  sur- 
render the  possession  of  a  paper  to  the  custody  of  the  court  and  re- 
fusing, was  committed  for  contempt,  and  thereupon  obeyed  the  or- 
der and  was  set  at  liberty,  but  excepted  and  appealed;  Held,  (1)  that 
such  a  refusal  was  a  contempt;  (2)  that  as  the  appeal  presented  only 
an  abstract  question  of  the  power  to  make  the  order,  it  should  be 
dismissed.  Thompson  v.  Onley,  96  N.  C,  9;  Shooting  Club  v. 
Thomas,  120  N.  C,  334. 

In  that  class  of  contempts  in  which  an  appeal  lies,  the  findings  of 
fact  by  the  superior  court  are  final,  but  when  the  contempt  proceed- 
ings are  in  a  court  inferior  to  the  superior  court  the  findings  are  re- 
viewable on  appeal  in  that  court.     In  re  Deaton,  105  N.  C,  59. 

In  contempt  proceedings  the  facts  found  by  the  judge  are  conclu- 
sive, and  on  appeal  only  their  sufficiency  to  warrant  the  judgment 
can  be  reviewed.     Young  v.  Rollins,  90  N.  C,  125. 

An  appeal  from  an  order  of  commitment  in  a  proceeding  as  for 
contempt  before  trial  of  the  main  action,  will  not  be  dismissed  as 
premature.     Fertilizer  Co.,  v.  Taylor,  112  N.  C,  141. 

Whenever  the  law  affords  any  other  adequate  remedy  by  which  a 
party  can  enforce  his  rights,  the  proceeding  by  attachment  for  a 
contempt,  is  always  in  the  discretion  of  the  court,  and  a  refusal  to 
exercise  it  cannot  be  reviewed  on  appeal.  Murray  v.  Berry,  113  N. 
C,  46. 

An  application  to  withdraw  the  proceeding  for  contempt  against 
trustee,  was  improperly  made  in  the  court  below  while  appeal  was 
pending.  Being  renewed  in  the  supreme  court,  it  would  be  allowed 
as  to  thatr  creditor,  but  the  other  creditors  being  parties  to  the  pro- 
ceeding, and  not  joining  in  the  application  to  withdraw,  the  appeal 
would  be  retained  as  to  them.    Bristol  v.  Pearson,  109  N.  C,  718. 

All  courts  exercising  judicial  powers  have  the  inherent  right  to 
punish  for  contempt  and,  where  it  is  for  conduct  in  the  presence  of 
the  court,  the  exercise  of  such  power  is  final  and  cannot  be  reviewed 
in  this  or  any  other  court.  Scott  v.  Fishblate,  117  N.  C,  265;  In  re 
Robinson,  Id.,  533. 

A  receiver  appointed  by  one  court  is  not  guilty  in  refusing  to  obey 
orders  of  another  court  to  turn  over  property  to  its  receiver.  Worth 
v.  Bank,  121  N.  C,  343. 

Death  of  appellee. — Right  of  appeal  is  not  lost  on  account  of  the 
death  of  adverse  party.    Wood  v.  Watson,  107. N.  C,  52. 

When  either  party  to  a  suit  dies  before  judgment,  it  is  the  duty  of 
the  adverse  party  to  suggest  the  death  to  the  court.  If  appeal  is  de- 
sired, the  proper  course  is  to  make  the  heirs  of  the  deceased  party 
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at  law  parties  to  the  action,  and  serve  notice  of  appeal  upon  them. 
Ibid. 

Agreement  not  to  appeal. — A  party  cannot  lose  the  right  to  appeal 
\)y  an  agreement  that  the  judgment  of  the  court  below  shall  be  final, 
und  that  neither  party  will  appeal  therefrom.  Falkner  v.  Hunt,  68  N. 
C,  475;  Runnion  v.  Ramsay,  93  N.  C.,  410. 

Renewal  of  appeal  after  withdrawing  It. — A  party  to  an  action  has 
a  right  to  renew  his  appeal  after  having  once  withdrawn  it,  provided 
he  does  so  within  the  time  prescribed  by  the  statute  for  perfecting 
appeals.     State  v.  Chastain,  104  N.  C,  900. 

■ 

No  appeal  lies. — The  court,  on  appeal,  will  not  review  a  decision  or 
determination  affecting  neither  the  actual  nor  legal  merits  of  a  con- 
troversy. Therefore,  an  appeal  from  an  order  continuing  in  force 
a  former  order  made  in  the  cause  was  dismissed.  Childs  v.  Martin, 
G8  N.  C,  307;  Lutz  v.  Cline,  89  N.  C,  186,  and  numerous  cases  cited. 

Refusal  to  dismiss. — No  appeal  lies  from  a  refusal  to  dismiss  an 
action.  McBryde  v.  Patterson,  78  N.  C,  412;  Railroad  v.  Richardson, 
82  N.  C,  343;  Capel  v.  Peebles,  80  N.  C,  90;  Allen  v.  Royster.  107 
N.  C,  278;  Mitchell  v.  Kilburn,  74  N.  C,  483;  Smith  v.  Mitchell,  63 
N.  C,  620;  Garrett  v.  Trotter,  65  N.  C,  430;  Mastin  v.  Marlow,  65  N. 
C,  695;  Long  v.  Bank,  81  N.  C,  41;  Gay  v.  Brookshire,  82  N.  C,  409; 
Wilson  v.  Lineberger,  82  N.  C,  412;  Plemmons  v.  Improvement  Co., 
108  N.  C,  614. 

No  appeal  lies  from  a  refusal  to  dismiss  an  action  or  to  nonsuit  the 
plaintiff.  Stith  v.  Lookabill,  71  N.  C,  25;  Foster  v.  Penry,  77  N.  C, 
160;  Crawley  v.  Woodfln,  78  N.  C,  4. 

No  appeal  lies  from  the  refusal  of  the  court  below  to  grant  a  mo- 
tion to  dismiss  a  petition  for  a  writ  of  reoardari.  An  appeal  lies  from 
the  order  of  the  court  either  granting  or  refusing  to  grant  such  writ. 
Perry  v.  Whitaker,  77  N.  C,  102. 

Quaere,  as  to  whether  an  appeal  will  lie  from  a  refusal  of  the  su- 
perior court  to  dismiss  an  appeal  from  a  justice's  judgment,  though 
the  correct  practice  seems  to  be  to  reserve  the  exception  (as  to 
the  refusal  to  dismiss)  and  proceed  with  the  trial,  so  that  on  the 
appeal  the  whole  case  may  be  disposed  of.  Spaugh  v.  Boner,  85  N. 
C,  208. 

No  appeal  lies  from  a  refusal  to  dismiss  an  action,  but  after  such 
motion  and  refusal,  the  company  might  treat  all  proceedings  as  a 
nullity  as  to  it,  or  have  an  exception  noted  and  proceed  with  the 
cause.     Plemmons  v.  Improvement  Co.,  108  N.  C,  614. 

An  appeal  does  not  lie  from  the  refusal  of  a  motion  to  dismiss  an 
action  upon  the  allegation  of  defective  service,  or  on  any  other 
ground.  When  such  motion  is  refused,  the  defendant  should  make 
his  exception  and  cause  it  to  be  noted,  and  then  proceed  regularly 
to  answer  or  demur.  Mullin  v.  Canal  Company,  112  N.  C,  109;  Guil- 
ford v.  Georgia,  109  N.  C.  310;  Lambe  v.  Love,  109  N.  C,  305;  Lut- 
trell  v.  Martin,  112  N.  C,  593:  Sheldon  v.  Kivett,  110  N.  C,  408;  Lowe 
v.  Accident  Association,  115  N.  C,  18;  Cameron  v.  Bennet,  110  N.  C, 
277;  Farris  v.  R.  R.,  115  N.  C,  600;  Luttrell  v.  Martin,  111  N.  C.,  528; 
Cooper  v.  Wyman,  122  N.  C,  784. 

No  appeal  lies  from  an  order  of  the  superior  court  overruling  a  mo- 
tion to  dismiss  an  appeal  from  a  judgment  of  a  justice  of  the  peace. 
An  exception  should  be  noted  to  the  refusal  of  the  motion,  which 
would  be  considered  on  an  appeal  from  the  final  judgment  Fertili- 
zer Co.  v.  Marshburn,  122  N.  C,  411. 

Refusal  to  dismiss  attachment. — An  appeal  lies  from  the  refusal 
to  dismiss  an  attachment  or  arrest.     Sheldon  v.  Kivett,  110  N.  C, 
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408;  Fertilizer  Co.  v.  Grubbs,  114  N.  C,  470;  Judd  v.  Mining  Com- 
pany, 120  N.  C.,  397. 

Refusal  of  judgment  on  verified  complaint. — The  refusal  of  judg- 
ment upon  a  verified  complaint,  when  the  answer  is  not  verified,  is 
the  denial  of  a  substantial  right,  and  at  once  appealable  before  final 
judgment  Griffin  v.  Light  Company,  111  N.  C,  434;  Kruger  v.  Bank, 
123  N.  C,  16. 

Refusal  to  hold  answer  frivolous. — Is  not  appealable.  Walters  v. 
Starnes,  118  N.  C,  842,  and  cases  cited. 

Confession  of  judgment. — A  defendant  who  confesses  judgment 
has  no  right  of  appeal.  Rush  v.  Steamboat  Co.,  67  N.  C,  47 ;  State  v. 
Griffls,  117  N.  C,  709. 

Pro  forma  judgment. — Appeals  from  pro  forme  judgments  will  not 
be  considered.     Hines  v.  Hines,  84  N.  C,  122. 

Order  setting  aside  judgment  for  mistake,  excusable  neglect,  etc. 
The  judgment  of  the  superior  court  upon  a  motion,  under  Sec.  274, 
to  set  aside  a  judgment  is  final  as  to  the  truth  of  the  facts  found. 
The  judgment  as  to  their  sufficiency  in  law  is  subject  to  review. 
Johnson  v.  Duckworth,  72  N.  C,  244. 

While  the  supreme  court  has  jurisdiction,  on  appeal,  to  determine 
what  constitutes  "mistake,  inadvertence,  surprise  or  excusable  neg- 
lect," under  Sec.  274  of  The  Code,  it  has  no  authority  to  review  or 
interfere  with  exercise  of  the  discretion  vested  In  the  judge  of  the 
superior  court  by  that  section,  in  refusing  to  set  aside  judgments. 
Beck  v.  Bellamy,  93  N.  C,  129;  Hudgins  v.  White,  65  N.  C,  393;  Foley 
v.  Blank,  92  N.  C,  476;  Wyche  v.  Ross,  119  N.  C,  174. 

Should  the  judge  set  aside  a  judgment  upon  a  state  of  facts  which 
did  not  bring  the  case  within  the  scope  of  the  statute,  his  action 
would  be  subject  to  correction  on  appeal.  Beck  v.  Bellamy,  93  N.  C, 
129. 

Practice  in  such  cases  summarized.  Norton  v.  McLaurin,  125  N. 
C,  185;  Manning  v.  R.  R.,  122  N.  C,  825. 

See  Sec.  274,  ante,  and  cases  cited. 

Judgment  for  costs. — An  appeal  does  not  lie  from  a  judgment  for 
costs  only.  Kidd  v.  Morrison,  61  N.  C,  31;  State  v.  Railroad,  74  N. 
C,  287:  except  where  the  appellant  is  a  fiduciary;  May  v.  Darden,  83 
N.  C,  237. 

An  appeal  will  be  dismissed  where  it  satisfactorily  appears  that 
the  question  of  costs  is  the  only  matter  involved.  Hasty  v.  Funder- 
bunk,  89  N.  C,  93;  Martin  v.  Sloan,  69  N.  C,  128;  Kidd  v.  Morrison, 
61  N.  C,  31. 

As  a  general  rule  the  supreme  court  will  not  decide  a  case  where 
nothing  but  the  question  of  costs  is  involved,  but  if  some  important 
substantial  right  is  involved,  an  exception  will  be  made  and  an 
opinion  given.  Martin  v.  Sloan,  69  N.  C,  128;  Osborne  v.  Henry,  66 
N.  C,  354. 

When  the  subject-matter  of  the  action  has  been  lost,  destroyed  or 
adjusted  between  the  parties,  an  appeal  will  not  be  allowed  from  a 
judgment  for  costs  only.  But  when  the  whole  matter  in  litigation 
Is  an  alleged  liability  for  costs,  as  in  the  case  of  a  prosecutor  in  a 
criminal  action,  an  appeal  lies  as  in  other  cases.  State  v.  Byrd,  93 
N.  C,  624. 

Although  an  appeal  will  not  lie  when  the  costs  only  are  involved, 
yet  when  it  calls  in  question  the  entire  judgment  and  the  costs  only 
as  incidental,  it  will  be  entertained.  Hobson  v.  Buchanan,  96  N.  C, 
444. 

Where,  pending  the  appeal  from  an  order  granting  or  refusing  an 
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injunction  till  the  hearing,  the  case  is  tried  and  disposed  of  and  no 
appeal  is  taken  therefrom,  the  appeal  will  be  dismissed,  since  only 
costs  are  involved.     Pritchard  v.  Baxter,  108  N.  C,  129. 

Where  the  controversy  between  the  parties  has  been  adjusted, 
pending  the  action,  an  appeal  will  not  lie  merely  tc>  determine  the 
costs.  Elliott  v.  Tyson,  116  N.  C  114;  Futrell  v.  Deans,  116  N.  C,  38; 
Russell  v.  Campbell,  112  N.  C,  404. 

An  appeal  lies  from  an  order  retaxlng  costs  and  construing  former 
judgment.     Mills  Co.  v.  Lytle,  118  N.  C,  837. 

While  this  court  will  not  entertain  an  appeal  to  determine  who 
shall  pay  the  costs  of  an  action  in  which  the  subject-matter  has  been 
disposed  of,  yet  where  the  question  is  whether  a  particular  item  is 
properly  chargeable  as  costs,  or  taking  the  case  as  rightly  decided, 
whether  the  costs  are  properly  adjudged,  the  case  is  reviewable  on 
appeal.     State  v.  Home,  119  N.  C,  853. 

An  appeal  lies  to  this  court  from  the  erroneous  taxation  of  items 
in  the  bills  of  costs  in  the  superior  court.  Guilford  v.  Cpm'rs,  120  N. 
C,  24;  Blount  v.  Simmons,  120  N.  C,  19. 

Practice  summarized  and  cases  cited.  Herring  v.  Pugh,  125  N.  C. 
437;  Com'rs  v.  Gill,  126  N.  C. 

Continuance. — No  appeal  lies  from  an  order  granting  or  refusing  a 
continuance.  State  v.  Lindsay,  78  N.  C,  499;  State  v.  Scott,  80  N. 
C,  365:  Johnson  v.  Maxwell,  87  N.  C,  18:  Dupree  v.  Ins.  Co.,  92  N.  C 
417;  Isler  v.  Dewey,  79  N.  C,  1;  State  v.  Vann,  84  N.  C,  722;  Jaffray 
v.  Bear,  98  N.  C,  58:  Banks  v.  M'fg  Co.,  108  N.  C,  282;  Wagon  Co.  v. 
Bostic,  118  N.  C,  758. 

Does  not  lie  from  an  order  granting  a  continuance,  unless  there  is 
palpable  abuse.  McCurry  v.  McCurry,  82  N.  C,  296:  Austin  v.  Clarke, 
70  N.  C,  458;  Armstrong  v.  Wright,  8  N.  C,  93;  Bank  v.  Tiddy,  67 
N.  C,  169;  McQueen  v.  Bank,  111  N.  C,  509. 

Where  an  order  grants  a  continuance  not  merely  for  the  term,  and 
for  some  incidental  reason  that  is  an  adjudication  which  arrests  the 
action  for  a  length  of  time,  it  affects  a  substantial  right,  and  can  be 
appealed  from.     Stratford  v.  Stratford,  92  N.  C,  297. 

Note. — Sections  401  and  402,  if  followed  more  strictly,  would  save 
costs  in  cases  where  there  is  meritorious  ground  for  continuance, 
and  when  there  is  not,  the  last  paragraph  of  Sec.  402,  as  well  as  the 
principle,  that  justice  shall  not  be  delayed,  forbids  the  grant  of  the 
continuance. 

Interlocutory  orders. — No  appeal  lies  from  an  interlocutory  order 
not  precluding  the  rights  of  any  party.  Sutton  v.  Schonwald,  80  N. 
C.  20;  Telegraph  Co.  v.  Railroad,  83  N.  C,  420;  Railroad  v.  Warren. 
92  N.  CM  620. 

No  appeal  lies  from  an  interlocutory  order  appointing  commis- 
sioners to  assess  damages  for  condemnation  of  a  fence-way  under  the 
act  of  1881,  ch.  172  (No  Fence  Law).  Commissioners  v.  Cook,  36  N. 
C,  18. 

An  appeal  lies  at  once  from  an  interlocutory  order  that  may  in 
effect  put  an  end  to  the  action,  or  that  may  prejudice  a  substantial 
right  of  the  party  complaining.     Merrill  v.  Merrill.  92  N.  C,  657. 

An  appeal  cannot  be  taken  from  an  order  of  the  superior  court, 
which  does  not  terminate  the  action,  and  which  does  not  deprive  the 
appellant  of  any  substantial  right  which  he  might  lose  if  the  order  Is 
not  reviewed  before  final  judgment.  Under  such  circumstances,  the 
party  can  have  his  exception  entered  of  record,  and,  if  necessary, 
can  have  it  considered  by  the  supreme  court  on  appeal  after  the  final 
judgment.    Clement  v.  Foster,  99  N.  C,  255;  Welch  v.  Kinsland,  93 
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N.  C,  281;  Hailey  v.  Gray,  93  N.  C,  195;  Sinclair  v.  R.  R.,  Ill  N.  C, 
507;  Bruce  v.  Crabtree,  116  N.  C.,  528. 

An  order  remanding  the  papers  to  the  cleric,  In  order  that  he  may 
hear  a  motion  to  amend  the  pleadings,  to  the  end  that  an  account 
should  be  taken,  is  interlocutory  and  does  not  impair  a  substantial 
right,  and  cannot  be  appealed  from.    Loftin  v.  Rouse,  94  N.  C,  508. 

Appeals  from  interlocutory  or  subsidiary  orders,  Judgments  and 
decrees  made  in  a  cause,  carry  up  for  review  only  the  ruling  of  the 
court  upon  that  specific  point.  The  order  or  judgment  appealed 
from,  is  not  vacated,  but  further  proceedings  under  it  are  suspended 
until  its  validity  is  determined.  Meanwhile  the  action  remains  in 
the  court  below.    Green  v.  Griffin,  95  N.  C,  50. 

An  appeal  from  an  interlocutory  order  only  lies  when  it  affects 
some  substantial  right  and  will  work  injury  to  the  appellant  if  not 
corrected  before  an  appeal  from  the  final  judgment.  Lane  v.  Rich- 
ardson, 101  N.  C,  181;  Leak  v.  Covington,  95  N.  C,  193;  Bynum  v. 
Commissioners,  101  N.  C,  412;  Martin  v.  Flipper,  101  N.  C,  452; 
Spencer  ex  parte,  95  N.  C,  271. 

An  order  appointing  commissioners  to  assess  damages  is  interloc- 
utory, and  no  appeal  will  be  entertained  until  after  final  Judgment 
upon  the  report  of  the  commissioners.  Railroad  v.  Warren,  92  N.  C, 
620;  Hendrick  v.  Railroad,  98  N.  C,  431. 

When  appellant  is  not  seriously  prejudiced  by  delay,  and  not  .de- 
prived of  any  substantial  right  by  the  rendition  of  an  interlocutory 
judgment,  etc.,  the  regular  and  orderly  method  of  procedure  is  to 
except  and  proceed  to  final  Judgment,  so  that  the  appeal  may  bring 
up  the  whole  case  at  once.  Sneeden  v.  Harris,  107  N.  C,  311;  Black- 
well  v.  McCain,  105  N.  C,  460;  Warren  v.  Stancill,  117  N.  C,  112; 
Harding  v.  Hart,  118  N.  C,  839. 

In  an  action  to  foreclose  a  mortgage  it  appeared  that  the  plaintiffs 
had  a  lien  on  the  land  specified,  and  the  court  made  an  order  direct- 
ing that  an  account  be  taken  to  ascertain  the  balance  of  the  debt  yet 
unpaid,  and  retaining  the  cause  for  further  action:  Held,  that  the 
order  was  interlocutory,  and  appeal  would  not  lie  from  it.  Williams 
v.  Walker,  107  N.  C,  334. 

Premature  appeals. — Where  part  of  the  issues  in  an  action  are  de- 
cided by  a  trial,  and  others,  material  to  the  final  disposition  of  the 
cause,  are  left  open  for  further  adjustment,  an  appeal  is  premature, 
and  it  will  not  be  entertained.  Hailey  v.  Gray,  93  N.  C.f  195;  Univer- 
sity v.  Bank,  92  N.  C,  651. 

Where  a  demurrer  to  a  counter-claim  is  sustained  and  the  counter- 
claim stricken  out,  the  defendant  cannot  appeal  from  the  judg- 
ment, and  so  stop  the  trial  of  the  action,  but  must  note  his  exception 
to  the  action  of  the  court,  and  bring  the  point  up  for  review  on  an 
appeal  from  the  final  judgment.  Knott  v.  Burwell,  96  N.  C,  272; 
Bazemore  v.  Bridgers,  105  N.  C,  191. 

An  appeal,  from  an  order  of  the  superior  court  for  the  docketing 
of  a  case  brought  up  from  a  justice's  court  by  rccordari,  is  prema- 
ture, and  will  be  dismissed.     State  v.  Warren,  100  N.  C,  489. 

Where,  in  a  processioning  proceeding,  the  defendant  filed  excep- 
tions to  the  report  of  the  freeholders,  which  were  overruled,  but  the 
court  directed  an  issue  to  be  submitted  to  the  jury  in  respect  to  the 
location  of  the  disputed  land,  an  appeal  from  the  judgment  overrul- 
ing the  exceptions  before  the  trial  of  this  issue  and  the  final  judg- 
ment of  the  court  thereon,  was  premature.  Martin  v.  Flippin,  101 
N.  C,  452. 

When,  in  an  action  against  a  sheriff  for  a  false  return,  the  court 
permits  such  return  to  be  amended,  the  plaintiff  should  note  his  ex- 
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ception,  and,  unless  the  amended  return  is  admitted  to  be  true,  pro- 
ceed to  try  the  issue.  An  appeal  before  final  Judgment  on  such  ad- 
mission, or  a  verdict,  is  premature,  and  will  be  dismissed.  Mfg.  Co. 
v.  Buxton,  105  N.  C,  74. 

When  the  court  sets  aside  a  verdict  as  to  one  issue,  and  enters  an 
interlocutory  judgment  as  to  the  other,  the  proper  course  of  the 
party  injured  is  to  note  an  exception,  and  go  on  to  the  trial  of  the  re- 
maining issue,  so  that  the  whole  appeal  may  be  considered  at  once. 
Appeal  from  such  interlocutory  judgment,  and  at  such  stage  of  the 
proceeding,  is  premature,  and  will  be  dismissed.  Hilllard  v.  Oram, 
106  N.  C,  467;   Benton  v.  Collins,  121  N.  C,  66. 

Does  not  He  from  a  preliminary  order  settling  the  issues.  School 
Committee  v.  Kesler,  66  N.  C,  323. 

Appeal  does  not  lie  from  a  failure  to  frame  an  issue  not  tendered 
by  a  party.  Kidder  v.  Mcllhenny,  81  N.  C,  123;  Curtis  v.  Cash,  84 
N.  C,  41. 

Does  not  lie  from  an  order  appointing  commissioners  to  lay  out  a 
right-of-way.  Telegraph  Co.  v.  Railroad,  83  N.  C,  420;  Hendrick 
v.  R.  R.,  98  N.  C,  431,  and  cases  cited. 

An  appeal  lies  from  an  order  confirming  the  report  of  commission- 
ers to  lay  out  a  right-of-way.    Railroad  v.  Railroad,  83  N.  C,  499. 

In  a  criminal  case  an  appeal  does  not  He  from  the  overruling  of 
the  defendant's  demurrer  to  an  indictment.  Where  the  demurrer  Is 
sustained,  the  judgment  is  final,  and  the  state  can  appeal.  State  v. 
McDowell,  84  N.  C,  798. 

Ordinarily,  questions  arising  and  decided  during  the  examination 
of  a  witness  cannot  be  singled  out  and  the  exception  made  the  subject 
of  a  separate  appeal,  yet  such  appeal  may  be  sustained  when  a  party 
is  deprived  of  important  testimony,  and  the  action,  notwithstanding 
such  appeal,  may  proceed  to  full  preparation  for  trial.  Com'rs  v. 
Lemly,  85  N.  C,  341. 

An  appeal  from  an  order  setting  aside  a  report  of  commissioners 
in  partition  will  not  be  dismissed  as  premature.  Skinner  v.  Carter, 
108  N.  C,  106. 

An  appeal,  before  a  final  determination  of  the  matter,  from  an  or- 
der refusing  to  dismiss  a  supplementary  proceeding  upon  the  ground 
of  defective  service  of  notice,  is  premature.  Turner  v.  Holden,  109 
N.  C,  182. 

Where,  on  the  intimation  of  the  court  that  the  counter-claim  could 
not  be  pleaded,  an  appeal  was  taken  by  defendant,  the  appeal  was 
premature.     Milling  Co.  v.  Finlay,  110  N.  C,  411. 

An  order  refusing  to  discharge  a  motion  to  take  the  testimony  of 
the  directors  of  a  corporation,  In  an  action  against  a  corporation  to 
set  aside  an  assignment  of  a  contract  as  fraudulent,  is  not  appeal- 
able.    Holt  v.  Warehouse  Co.,  116  N.  C,  480. 

An  appeal  from  the  refusal  of  a  motion  in  the  superior  court  to  dis- 
miss an  appeal  from  a  Judgment  of  a  Justice  of  the  peace,  and  al- 
lowing an  amendment  to  the  summons,  is  premature,  the  proper 
practice  being  to  note  an  exception  and  to  appeal  from  the  final 
Judgment.    Whitaker  v.  Dunn,  122  N.  C,  103. 

An  appeal  from  an  order  submitting  issues  is  premature  and  wilt 
be  dismissed.    Goode  v.  Rogers.  126  N.  C. 

Appeals  in  a  fragmentary  manner. — The  court  will  not  entertain 
appeals  brought  up  in  a  fragmentary  manner.  Hines  v.  HInes.  84 
N.  C,  122;  Commissioners  v.  Sat ch well,  88  N.  C,  1;  White  v.  Utley, 
94  N.  C,  511;  McGehee  v.  Tucker,  122  N.  C,  186. 

The  whole  case  must  come  up  on  appeal.  Hines  v.  Hines,  84  N.  C, 
122. 

An  appeal  from  the  ruling  upon  one  of  several  issues  will  be  dla- 
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missed.  The  trial  and  appeal  must  be  upon  the  whole  case.  Mines 
v  Hines,  84  N.  C,  122;  Arrington  v.  Arrington,  91  N.  C,  30!. 

The  trial  of  an  action  should  embrace  and  determine  all  the  mat- 
ters at  issue,  so  that  a  final  judgment  may  be  entered  and  any  errors 
committed  may  be  corrected  upon  one  appeal.  "Fragmentary  ap- 
peals" will  not  be  tolerated.  Therefore,  in  an  action  to  recover  land, 
with  damages  for  its  detention,  where  the  issue  as  to  the  title  and 
right  to  possession  was  tried,  but  the  issue  as  to  damages  was  re- 
served to  be  afterwards  tried  if  it  should  be  adjudged  that  the  plain- 
tiff was  entitled  to  recover,  the  supreme  court  would  not  entertain  an 
appeal  for  reviewing  alleged  errors  on  the  trial  of  the  issue  sub- 
mitted. Hicks  v.  Gooch,  93  N.  C,  112;  Rodman  v.  Calloway,  117  N. 
C,  13.     See  Hilliard  v.  Oram,  supra. 

Fragmentary  appeals  will  not  be  allowed  when  the  subject- 
matter  could  be  afterwards  considered  and  error  corrected  without 
detriment  to  the  appellant.  But  this  rule  does  not  apply  to  interlocu- 
tory orders,  the  granting  or  refusal  of  which  may  produce  present 
injury  or  loss.  Davis  v.  Ely,  100  N.  C,  283;  Guilford  v.  Georgia,  109 
N.  C,  310. 

In  an  action  on  an  insurance  policy,  the  court  refused  to  allow  de- 
fendant to  amend  its  answer  unless  it  would  submit  to  a  judgment 
for  the  amount  of  premiums  paid  in  by  plaintiff.  Defendant  ac- 
cepted the  condition  and  verified  its  answer,  whereupon  judgment 
for  said  amount  was  entered  for  plaintiff,  without,  however,  preju- 
dicing his  claim  under  the  policy,  and  the  cause,  as  to  such  claim, 
was  continued  to  the  next  term:  Held,  that  the  judgment  being  a 
partial  one  only,  no  appeal  lies  therefrom.  Hinton  v.  Life  Ins.  Co., 
116  N.  C,  22. 

Matters  of  discretion  and  not  reviewable. — An  appeal  does  not  lie 
from  the  superior  to  the  supreme  court  upon  the  refusal  of  the  judge 
below  to  pass  upon  the  competency  of  evidence  and  its  materiality 
before  the  trial  any  more  than  from  his  refusal  to  try  or  continue  a 
cause,  or  from  his  order  to  allow  or  disallow  an  amendment.  Wel- 
lington v.  Montgomery,  74  N.  0.,  372. 

No  appeal  lies  from  an  order  setting  aside  a  compulsory  reference, 
nor  from  a  refusal  to  allow  thereupon  an  amendment  presenting  a 
new  issue.    Bushee  v.  Surles,  79  N.  C,  51. 

Does  not  lie  from  a  refusal  of  the  judge  to  re-open  a  case  for  addi- 
tional evidence.  Pain  v.  Pain,  80  N.  C,  322.  Nor  from  his  per- 
mitting it.     State  v.  Jimmerson,  118  N.  C,  1173. 

No  appeal  lies  from  a  refusal  to  try  an  action  on  a  demurrer  after 
the  withdrawal  of  the  subject-matter  to  which  it  relates,  and  the 
consequent  continuance  of  the  cause.  Gay  v.  Brookshlre,  82  N.  C, 
409. 

Nor  from  an  order  for  several  defendants  to  pay  a  sum  in  solido 
without  a  previous  finding  that  the  fund  was  under  their  joint  con- 
trol.    Corbin  v.  Berry,  83  N.  C,  27. 

No  appeal  lies  for  allowing  a  leading  question  to  be  asked  by  a 
party  of  his  own  witness.  Bank  v.  Pinkers,  83  N.  C,  377;  Johnson 
v.  Allen,  104  N.  C,  131;  Christmas  v.  Haywood,  119  N.  C,  131. 

Nor  from  a  refusal  to  amend  a  record.  Perry  v.  Adams.  83  N.  C, 
266;  State  v.  Swepson,  83  N.  C,  584;  Brooks  v.  Stephens,  100  N.  C, 
297;  State  v.  Griffls,  117  N.  C,  709. 

The  granting  or  refusing  leave  to  file  exceptions  to  a  referee's  re- 
port at  a  term  subsequent  to  the  one  to  which  the  report  is  sub- 
mitted is  a  matter  of  discretion  and  not  appealable.  Long  v.  Logan, 
86  N.  C,  535;  Wittkowsky  v.  Logan,  86  N.  C,  540;  Long  v.  Gooch, 
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86  N.  C,  709;  Levenson  v.  Elson,  88  N.  C.f  182;  McNeill  v.  Hodges. 
105  N.  C,  52;  Johnson  v.  Loftin,  111  N.  C.,  319. 

Nor  from  consolidation  of  cases.     Morrison  v.  Baker,  87  N.  C,  76. 

The  allowance  made  to  referees  for  their  services  is  entirely  in 
the  sound  discretion  of  the  court,  and  is  not  reviewable  upon  appeal. 
Worthy  v.  Brower,  93  N.  C,  492. 

The  order  in  which  consolidated  cases  are  tried  Is  In  the  discre- 
tion of  the  court,  and  not  reviewable.    Jones  v.  Jones,  94  N.  C,  111. 

Whether  or  not.the  facts  pleaded  in  bar  are  such  as  to  require  that 
they  be  passed  upon  before  ordering  a  reference  to  state  an  account, 
rests  in  the  sound  discretion  of  the  court,  and  the  decision  of  the 
court  thereon  is  not  appealable.  State  v.  McMahon,  85  N.  C,  296; 
Leak  v.  Covington,  87  N.  C,  501. 

Where  the  judge  below,  in  the  exercise  of  his  discretion,  refuses 
to  open  the  bidding  on  an  advance  of  ten  per  cent,  before  the  sale 
is  confirmed,  the  supreme  court  will  not  direct  him  to  do  so.  Trull 
v.  Rice,  92  N.  C,  572;  Crabtree  v.  Scheelky,  119  N.  C,  56. 

The  refusal  of  the  court  to  hear  affidavits  upon  a  motion  to  con- 
firm a  report  in  partition  is  a  matter  of  discretion  and  not  review- 
able. Skinner  v.  Carter,  108  N.  C,  106;  Hanes  v.  R.  R.,  109  N.  C, 
490;  Worthington  v.  Coward,  114  N,  C,  289. 

Orders  in  condemnation  proceedings  allowing  the  filing  of  excep- 
tions nunc  pra  tunc  to  the  report  of  the  commissioners  to  assess 
damages  and  ordering  a  new  appraisal,  are  interlocutory,  and  not 
appealable  till  the  final  judgment  on  the  commissioner's  report. 
R.  R.  v.  King,  125  N.  C,  454. 

Matters  not  reviewable. — No  appeal  lies  from  an  order  striking  out 
an  irregular  judgment  at  the  same  term  it  was  taken.  Dick  v.  Dick- 
son, 63  N.  C,  488;  Halyburton  v.  Carson,  80  N.  C,  16. 

The  refusal  of  the  judge  to  accept  a  bond  tendered  as  security  for 
a  prosecution,  is  not  subject  to  review.  Futrell  v.  Spivey,  63  N.  C, 
526. 

The  supreme  court  cannot  review  an  order  striking  out  a  judgment 
depending,  in  part,  upon  the  question  whether  there  had  been  a  ver- 
dict. Simonton  v.  Chipley,  64  N.  C,  152;  Long  v.  Gooch.  86  N.  C. 
709. 

An  order  of  a  judge  for  a  defendant  to  appear  at  a  subsequent 
time  and  show  cause  why  a  receiver  may  not  be  appointed,  is  not 
appealable.     Gray  v.  Gaither,  71  N.  C,  55. 

No  appeal  will  lie  from  a  mere  refusal  of  the  judge  to  give  a  judg- 
ment prayed  fcr,  except  in  the  case  of  his  refusal  to  grant  an  in- 
junction. Maxwell  v.  Caldwell,  72  N.  C,  450;  Capel  v.  Peebles,  80  N. 
C,  90;  and,  except  when  no  answer  is  filed.  Kruger  v.  Bank,  123 
N.  C,  16;  Griffin  v.  Light  Co.,  Ill  N.  C,  434;  Curran  v.  Kerchner,  117 
N.  C,  264. 

No  appeal  lies  from  the  decision  of  the  judge  below,  either  at 
chambers  or  In  term,  upon  the  sufficiency  of  an  indemnity  bond  exe- 
cuted in  compliance  with  his  order.  Steinberger  v.  Hawley,  85  N.  C, 
141. 

The  adjudication  by  the  judge  that  the  undertaking  on  granting  an 
injunction  has  been  duly  executed  and  filed,  is  conclusive,  and  no 
appeal  lies  therefrom.     Bynum  v.  Commissioners.  101  N.  C.,  412. 

Usually,  a  ruling  of  the  court  upon  taxation  of  witness  tickets  Is 
not  appealable,  but  It  is  otherwise  when  the  court  refuses  to  act  on 
the  motion,  on  the  ground  of  a  want  of  power.     In  re  Smith,  105  N 
C,  167. 

No  appeal  lies  from  an  order  of  the  superior  court  directing  the 
clerk  to  send  up  to  the  next  term  a  transcript  of  proceedings  supple- 
mental to  execution.     Bank  v.  Burns,  107  N.  C,  465;  Turner  v.  Hol- 
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den,  109  N.  C,  182.    Nor  from  refusal  to  remove  a  cause.    Albertson 
y.  Terry,  109  N.  C,  8,  and  cases  cited. 

Withdrawal  of  evidence. — The  granting  to  a  party  of  permission  to 
withdraw  evidence  which  he  has  introduced  is  a  matter  resting  in 
the  discretion  of  the  trial  court,  and  is  not  subject  to  review  on  ap- 
peal. Waters  v.  Waters,  125  N.  C,  590;  Wilson  v.  Mfg.  Co.,  120  N.  C, 
94,  and  cases  cited;  Crenshaw  v.  Johnson,  Id.,  270. 

Amendments. — No  appeal  lies  from  refusing  or  allowing  amend- 
ment to  complaint.  Lippard  v.  Roseman,  72  N.  C,  427;  Dobson  v. 
Chambers,  78  N.  C,  334;  Moore  v.  Garner,  109  N.  C,  157. 

Nor  from  a  refusal  to  allow  defendant  to  put  in  an  answer  at  the 
trial  term.  Boddie  v.  Woodard,  83  N.  C,  2;  Reese  v.  Jones,  84  N. 
C,  597;  Warden  v.  McKinnon,  99  N.  C,  251,  and  cases  cited. 

No  appeal  lies  from  a  refusal  to  strike  out  part  of  defendant's  an- 
swer.    Turlington  v.  Williams,  84  N.  C,  125. 

No  appeal  lies  from  a  refusal  to  grant  a  motion  to  strike  out  al- 
leged improper  matter  from  the  pleadings.  Best  v.  Clyde,  86  N.  C, 
4;  Conly  v.  R.  R.,  109  N.  C,  692,  and  cases  cited;  Smith  v.  Summer- 
field,  108  N.  C,  284;  Allen  v.  R.  R.,  120  N.  C,  548. 

Allowance  or  refusal  of  amendments  to  the  pleadings  is  not  appeal- 
able. Henry  v.  Cannon,  86  N.  C,  24:  Brendle  v,  Reese,  115  N.  C, 
552;  Paison  v.  Williams,  121  N.  C,  152;  Wiggins  v.  McCoy,  87  N.  C 
499. 

An  order  of  the  superior  court,  striking  out  an  answer  in  an  action 
of  ejectment  for  want  of  a  bond  by  the  defendant,  is  reviewable, 
where  defendant  has  been  led  to  assume  that  the  plaintiff  has  waived 
the  bond.     McMillan  v.  Baker,  92  N.  C,  110. 

A  refusal  to  permit  additional  pleadings  to  be  filed,  or  original 
pleadings  to  be  amended,  is  discretionary  and  not  reviewable.  War- 
den v.  McKinnon,  99  N.  C,  251. 

No  appeal  lies  from  an  order  allowing  the  amendment  of  an  affida- 
vit for  attachment,  but  does  lie  from  an  order  refusing  to  dismiss 
the  attachment.  Sheldon  v.  Kivett,  110  N.  C,  408;  Roulhac  v.  Brown, 
87  N.  C,  1.     See  Sec.  273. 

Where  the  effect  of  an  order  allowing  an  amendment  of  a  com- 
plaint in  a  particular  in  which  it  was  ambiguous,  was  to  show  but 
not  confer  jurisdiction,  such  order  is  not  reviewable  on  appeal.  El- 
liott v.  Tyson,  117  N.  C,  114,  and  cases  cited. 

Order  substituting  pleadings. — Judgments  of  the  trial  court  per- 
mitting lost  pleadings  to  be  substituted,  or  pleadings  to  be  amended 
by  striking  out  the  name  of  a  party  plaintiff,  are  not  reviewable. 
Bray  v.  Creekmore,  109  N.  C,  49. 

Order  making  additional  parties. — Doubtful  if  an  appeal  lies  from 
an  order  making  additional  parties.  Johnston  v.  Neville,  68  N.  C, 
177.  An  appeal  can  be  taken  from  an  order  of  the  superior  court 
either  making  or  refusing  to  make  additional  parties,  only  when  such 
order  effects  a  substantial  right  of  the  appellant,  and  it  seems  that 
the  appeal  may  either  be  taken  at  once,  or  it  can  be  assigned  as 
error  on  an  appeal  from  the  final  judgment.  Merrill  v.  Merrill,  92 
N.  C,  657. 

Where  the  superior  court  allowed  a  not.  pros,  as  to  certain  defend- 
ants, who  appealed  from  the  order,  and  moved  in  the  supreme  court 
to  make  other  persons  parties,  whose  presence  in  the  action  was 
only  necessary  if  the  nol.  pros,  had  been  erroneously  entered:  Held, 
that  the  motion  to  make  parties  will  not  be  considered,  until  the 
question  raised  by  the  nol.  pros.  Is  disposed  of.  Lee  v.  Eure,  92  N. 
C,  283. 

The  supreme  court  will  not,  before  the  final  determination  of  an 
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action,  entertain  an  appeal  from  an  interlocutory  order  making  ad- 
ditional parties.  Merrill  v.  Merrill,  supra,  distinguished;  Lane  t. 
Richardson,  101  N.  C.,  181;  Emry  v.  Parker,  111  N.  C,  261;  Daniel  v. 
Grizzard,  117  N.  C,  106. 

The  adding  or  striking  out  the  name  of  any  party  is  a  matter  of 
discretion  and  not  reviewable.     Jarrett  v.  Gibbs,  107  N.  C,  303. 

Appeal  from  an  order  making  parties  cannot  be  allowed  to  other 
parties  to  the  action  who  do  not  show  that  some  substantial  right  of 
their  own  is  thereby  affected.     Emry  v.  Parker,  111  N.  C,  261. 

An  appeal  from  an  order  making  an  additional  party  Is  premature, 
and  will  be  dismissed.  The  proper  practice  in  such  case  is  to  note 
an  exception  to  the  interlocutory  order  complained  of  and  have  it 
reviewed  on  appeal  from  the  final  judgment.  Bennett  v.  Shelton, 
117  N.  C,  103;  Gammon  v.  Johnson,  126  N.  C. 

An  order  allowing  a  judgment  creditor  to  be  made  a  party  to 
mortgage  foreclosure  proceedings  being  an  interlocutory  order,  an 
appeal  therefrom  is  premature.    Gammon  v.  Johnson,  126  N.  C. 

Order  substituting  parties. — The  substitution  of  plaintiffs  is  in  the 
discretion  of  the  court.  Reynolds  v.  Smathers,  87  N.  C,  24;  Maggett 
v.  Roberts,  108  N.  C,  174;  and  it  may  be  done  in  the  supreme  court 
R.  R.  v.  Tel.  Co.,  113  N.  C,  213. 

From  order  granting  or  refusing  a  new  trial. — This  section  applies 
only  to  "matters  of  law  or  legal  inferences,"  and  not  to  an  order  in- 
volving a  mere  discretion,  and  whether  a  new  trial  ought  to  be 
granted,  because  the  verdict  is  against  the  weight  of  evidence,  is  a 
matter  solely  in  the  discretion  of  the  judge  who  tries  the  cause. 
Jenkins  v.  Ore  Co.,  65  N.  C,  563;  Gay  v.  Nash,  84  N.  C,  333;  Thomas 
v.  Myers,  87  N.  C,  31. 

Where  a  judge  set  aside  a  verdict  and  granted  a  new  trial  for  error 
of  law  in  his  instructions  to  the  jury,  the  party  prevailing  may  ap- 
peal from  the  order  granting  a  new  trial,  and  if  it  appear  that  his  in- 
structions were  correct,  it  will  be  set  aside.  Bryan  v.  Heck,  67  N.  C.r 
322. 

An  order  setting  aside  a  verdict  as  being  against  the  weight  of 
evidence  is  not  appealable.  Watts  v.  Bell,  71  N.  C,  405;  Stanton  v. 
Hughes,  97  N.  C,  318;  Snowden  v.  Railroad.  95  N.  C,  93;  McKinnon 
v.  Morrison,  104  N.  C,  354;  Edwards  v.  Phifer,  120  N.  C,  405,  and 
numerous  cases  cited. 

In  an  appeal  from  an  order  granting  or  refusing  a  new  trial,  the 
presiding  judge  should  put  upon  the  record  the  matters  including  the 
order,  so  that  the  supreme  court  can  see  whether  the  order  presents 
a  matter  of  law,  which  is  a  subject  of  review,  or  a  matter  of  discre- 
tion, which  is  not.  Moore  v.  Edmiston,  70  N.  C,  471:  Carson  v.  Del- 
linger,  90  N.  C,  226. 

It  is  error  to  grant  a  new  trial  on  the  ground  that  the  damages  are 
excessive,  when  the  evidence  showed  the  actual  amount  of  damage, 
and  a  verdict  was  rendered  accordingly.  Winburne  v.  Bryan,  73  N. 
C,  47. 

Error  in  granting  a  new  trial  upon  a  legal  proposition  is  appeal- 
able. Winburr.e  v.  Bryan,  73  N.  C,  47;  Johnson  v.  Bell,  74  N.  C. 
355;  Clegg  v.  Soapstone  Co.,  67  N.  C,  302. 

Upon  a  motion  by  the  defendant  for  a  new  trial,  in  an  action  for 
damages,  it  is  not  error  for  the  court  to  refuse  to  hear  the  evidence 
of  a  juror,  for  the  purpose  of  showing  that  in  ascertaining  the 
amount  of  damages  the  jury  did  not  consider  that  some  of  the  prop- 
erty was  probably  damaged  before  the  cause  of  action  arose,  there 
being  no  evidence  to  that  effect.     Bellamy  v.  Pippin,  74  N.  C.  46. 

Where  a  witness,  after  verdict,  filed  an  affidavit  that  he  was  mis- 
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taken  in  his  evidence  on  a  material  point,  the  granting  or  refusing  a 
new  trial  is  discretionary,  and  no  appeal  lies.  Dalton  v.  Webster,  82 
N.  C.,  279. 

Where  there  is  any  evidence  to  go  to  the  jury,  the  supreme  court 
cannot  pass  on  its  sufficiency,  and  when  the  case  on  appeal  states 
that  there  was  much  evidence  on  certain  questions,  introduced  by 
both  parties,  that  court  cannot  say  that  there  is  no  evidence  to 
support  the  verdict.      Woodley  v.  Hassell,  94  N.  C,  157. 

Where  the  record  only  shows  that  the  trial  judge  set  the  verdict 
aside,  and  granted  a  new  trial,  without  specifying  the  facts  or 
reasons  which  induced  him  to  do  so,  and  these  do  not  appear  with 
certainty,  in  the  record,  it  will  be  presumed  that  the  new  trial  was 
granted  in  the  exercise  of  the  discretionary  powers  vested  in  the 
trial  judge,  and  the  appeal  will  be  dismissed.  Braid  v.  Lukins,  95  N. 
O.,  123. 

The  refusal  to  set  aside  a  verdict  because  against  the  weight  of 
evidence,  is  not  reviewable  if  there  is  any  evidence.  Whitehurst  v. 
Pettipher,  105  N.  C,  40;  High  v.  Bailey,  107  N.  C,  70;  Redmond  v. 
Stepp,  100  N<  CV212;  Jordan  v.  Farthing,  117  N.  C,  181;  Alpha  Mills 
v.  Engine  Co.,  116  N.  C,  797;  State  v.  Kiger,  115  N.  C,  746.  ! 

Newly  discovered  evidence. — The  discretion  of  a  superior  court 
judge  to  set  aside  a  report  of  a  referee,  on  the  ground  of  newly  dis- 
covered testimony,  cannot  be  reviewed  in  the  supreme  court.  Vest 
v.  Cooper,  68  N.  C,  131. 

No  appeal  lies  from  the  refusal  of  a  judge  to  grant  a  new  trial  for 
newly  discovered  evidence.  Carson  v.  Dellinger,  90  N.  C,  226;  Mun- 
den  v.  Casey,  93  N.  C,  97;  State  v.  Starnes,  97  N.  C,  423;  State  v. 
De  Graff,  113  N.  C,  689. 

A  motion  for  a  new  trial  for  newly  discovered  evidence  is  ad- 
dressed to  the  sound  discretion  of  the  court,  and  not  appealable  un- 
less the  ruling  is  based  upon  a  mistaken  view  of  the  law.  This  mo- 
tion may  be  made  for  the  first  time  in  the  supreme  court.  Flowers 
v.  Alford,  111  N.  C,  248;  Faison  v.  Williams,  121  N.  C,  152. 

Chapter  192,  Acts  1887,  modifies  the  practice  so  that  now,  after 
appeal  and  final  decree  in  the  supreme  court,  a  motion  for  a  new 
trial  upon  newly  discovered  testimony  should  be  made  in  the  su- 
perior court.  Pending  the  appeal,  the  practice  remains  as  it  was  be- 
fore the  act     Black  v.  Black,  111  N.  C,  301. 

The  supreme  court  in  granting  or  refusing  an  application  for  a  new 
trial  for  newly  discovered  testimony,  will  do  so  without  discussing 
the  facts  upon  which  the  same  is  based.  Ferebee  v.  Pritchard,  112 
N.  C,  83;  Brown  v.  Mitchell,  102  N.  C,  347;  Clark  v.  Riddle,  118  N.  C, 
692;  Nathan  v.  R.  R.,  Id.,  1066. 

Findings  of  fact. — Where  the  judge  below  held  that  there  had  been 
an  agreement  between  counsel  that  several  suits  should  abide  the 
event  of  a  particular  one,  such  finding  is  not  subject  to  review.  Car- 
roll v.  Haywood,  64  N.  C,  481. 

Findings  of  the  judge  upon  questions  of  fact  are  not  appealable. 
Barrett  v.  Henry,  85  N.  C,  321;  Cardwell  v.  Cardwell,  64  N.  C,  621; 
Davie  v.  Davis,  108  N.  C,  501;  Johnson  v.  Loftin,  111  N.  C,  319. 

The  supreme  court  cannot  consider  exceptions  to  findings  of  fact 
(by  a  referee)  as  being  against  the  weight  of  evidence.  McPetcrs 
v.  Ray,  85  N.  C,  462;  Nissen  v.  Mining  Co.,  104  N.  C,  309. 

See  Sec.  422,  ante,  and  cases  cited. 

The  decision  of  the  judge,  that  a  witness  is  qualified  to  testify  as 
an  expert,  cannot  be  reviewed  in  the  supreme  court.  State  v.  Cole, 
94  N.  C,  958;  State  v.  Sanders,  84  N.  C,  828;  State  v.  Efier,  85  N.  C., 
585;  Hammond  v.  Schiff,  100  N.  C,  161;  State  v.  Burgwyn,  87  N.  C, 
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572;  State  v.  Brady,  107  N.  C,  822;  Blue  v.  R.  R.,  117  N.  C,  644; 
Smith  v.  Whitton,  Id,,  389. 

The  findings  of  the  judge  of  the  superior  court  on  questions  of  fact 
properly  submitted  to  his  decision,  in  a  cause  of  purely  legal  cogni- 
zance, are  as  inviolable  as  the  verdict  of  a  jury,  and  cannot  be  re- 
versed on  appeal.  Burke  v.  Turner,  85  N.  C,  500;  Travers  v.  Deaton, 
107  N.  C,  500,  and  cases  cited. 

It  is  otherwise  in  equity  cases,  and  on  the  hearing  of  an  appeal 
from  an  order  granting  or  refusing  a  receiver  or  an  injunction,  the 
supreme  court  will  review  the  findings  of  fact  of  the  judge  below. 
Jones  v.  Boyd,  80  N.  C,  258;  Coates  v.  Wilkes,  92  N.  C,  376;  Roberts 
v.  Lewald,  107  N.  C,  335;  Evans  v.  Railroad,  96  N.  C,  45;  Baker  v. 
Belvin,  122  N.  C,  190. 

See  Sees.  334  and  338,  ante. 

To  render  competent  the  declarations  of  one  partner  against  an- 
other, the  judge  must  determine  the  question  whether  there  is  prima 
facie  evidence  of  partnership,  and  from  his  decision  as  to  this  there 
is  no  appeal.     Hilton  v.  McDowell,  87  N.  C,  364. 

Upon  an  appeal  from  an  order  granting  or  refusing  a  new  trial, 
it  is  the  duty  of  the  judge  to  find  the  facts,  so  that  the  court  may  de- 
cide whether  they  amount,  in  law,  to  mistake,  etc.  Oldham  v.  Sneed, 
80  N.  C,  15. 

In  actions  purely  equitable,  the  supreme  court  has  jurisdiction  to 
pass  on  the  question*  of  fact,  as  distinguished  from  the  issues  of  /Vwi, 
where  the  evidence  on  which  the  judge  below  acted  accompanies  the 
record,  and  can  be  examined  by  the  appellate  court.  Coates  v. 
Wilkes,  92  N.  C,  376. 

In  an  application  to  set  aside  a  judicial  sale  and  re-open  the  bid- 
dings, the  supreme  court  will  not  look  into  conflicting  affidavits,  but 
is  governed  by  the  facts  as  found  by  the  judge.  Trull  v.  Rice,  92  N. 
C,  572;  Crabtree  v.  Scheelky,  119  N.  C,  56. 

The  finding  by  the  trial  judge  that  a  witness,  whose  deposition  1b 
offered,  was  not  within  the  state,  there  being  some  evidence  of  these 
facts,  will  not  be  reviewed  in  the  supreme  court.  Branton  v. 
O'Briant,  93  N.  C,  99.  The  same  is  true  of  a  finding  that  a  juror  la 
indifferent.  State  v.  Potts,  100  N.  C,  457:  State  v.  Cole,  94  N.  C, 
457. 

Where  the  court  below  found  as  a  fact  that  certain  articles  were  In 
no  way  connected  with  the  freehold,  it  disposes  of  the  question  of 
their  being  fixtures  in  the  supreme  court.  Foote  v.  Gooch,  96  N.  C, 
271. 

Where  a  preliminary  question  of  fact  arises  upon  which  the  ad- 
missibility of  evidence  depends,  the  finding  of  the  judge  cannot  be 
reviewed  on  appeal,  if  there  be  any  evidence  to  warrant  it  Barbee 
v.  Green,  92  N.  C,  471;  Smith  v.  Kron,  96  N.  C,  392;  Baker  v.  Belvin. 
122  N.  C,  190. 

The  finding  by  a  judge  below  of  the  fact  of  the  loss  of  a  record, 
upon  which  secondary  evidence  of  its  contents  is  offered,  is  con- 
clusive, and  not  the  subject  of  review  in  the  supreme  court.  Leak  ▼. 
Covington,  99  N.  C,  559;  Jones  v.  Call,  93  N.  C,  170. 

The  supreme  court  has  jurisdiction,  in  actions  purely  equitable,  to 
review  the  evidence  and  findings  of  fact  in  the  court  below,  where 
the  entire  testimony,  as  it  was  offered  and  received  on  the  trial,  is 
transmitted  and  can  be  considered  upon  the  appeal:  but  it  will  not 
exercise  this  jurisdiction  upon  a  fragmentary  or  summary  stater 
ment  of  the  evidence.  In  the  application  of  this  jurisdiction  the  su- 
preme court  may,  in  certain  cases,  direct  further  testimony  to  be 
taken,  or  direct  an  issue  of  fact  to  be  framed  and  remanded  for  trial 
by  jury.    Gatewood  v.  Leak,  99  N.  C,  357. 
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A  finding  by  the  judge  that  the  facts  set  forth  in  a  complaint  are 
true,  is  a  sufficient  finding  of  facts  on  a  motion  for  alimony.  Lea  v. 
Lea,  104  N.  C,  603. 

The  conclusions  of  the  court  below  as  to  the  fact  of  delivery,  if 
supported  by  any  evidence,  will  not  be  reviewed  on  appeal.  Avent  v. 
Arrington,  105  N.  C,  377. 

Where  the  court  below,  adopting  the  findings  of  a  former  judge, 
states  of  record  that  his  own  findings  were  after  careful  considera- 
tion of  the  evidence  the  same,  the  supreme  court  cannot  entertain 
suggestions,  on  argument,  that  all  the  evidence  had  not  been  con- 
sidered.    Taylor  v.  Pope,  106  N.  C,  267. 

The  facts  found  by  the  court  on  a  motion  to  vacate  a  warrant  of 
attachment  are  not  reviewable.  Millhiser  v.  Balsley,  106  N.  C,  433; 
Parker  v.  McPhail,  112  N.  C,  502. 

In  such  case  it  is  not  necessary  that  the  court  should  find  the  facts 
unless  requested.  Ibid;  Holden  v.  Purefoy,  108  N.  C,  163;  White- 
head v.  Hale,  118  N.  C,  601. 

Where  the  proof  of  diligent  search  for  the  lost  instrument  is  suffi- 
cient to  satisfy  a  reasonable  person,  the  decision  of  the  trial  judge 
to  admit  secondary  evidence  of  its  contents  is  not  reviewable. 
Springs  v.  Schenck,  106  N.  C,  153;  Gillis  v.  Railroad,  108  N.  C,  441; 
Bonds  v.  Smith,  106  N.  C,  554;  Jones  v.  Call,  93  N.  C,  170. 

If  the  findings  of  the  trial  court  upon  the  question  of  the  loss  and 
diligent  search  for  the  instrument  Is  general,  the  appellate  court  will 
assume  that  it  acted  upon  plenary  proof  of  these  facts;  but  where 
the  facts  are  set  out  the  conclusion  of  the  court  below  may 
be  reviewed.  Bonds  v.  Smith,  106  N.  C,  554;  Scogglns  v.  Turner, 
98  N.  C,  135:  Gillis  v.  Railroad,  108  N.  C,  441. 

In  arrest  and  bail  proceedings  on  a  motion  made  by  the  defendant 
to  vacate  the  order  of  arrest,  when  the  court  finds  that  the  facts  are 
sufficient  to  sustain  the  order,  the  findings  of  fact  by  the  court  be- 
low are  final,  and  will  not  be  reviewed  on  appeal,  unless  it  be  objected 
properly  that  there  was  no  evidence  to  support  them.  Travers  v. 
Deaton,  107  N.  C,  500. 

There  was  a  judgment  in  the  court  of  a  justice  of  the  peace  dis- 
missing the  action  as  to  one  of  the  defendants;  in  a  subsequent  ac- 
tion upon  the  same  note,  there  was  an  appeal  to  the  superior  court, 
which  found  the  facts,  by  consent,  that  in  the  first  action  there  had 
been  a  trial  on  the  merits,  and  a  judgment  rendered  therein  to  the 
effect  that  there  was  no  obligee  on  the  bond  sued  on,  the  court 
further  found  that  the  justice  did  not  hear  any  evidence  of  the  equit- 
able claim  of  the  plaintiffs:  Held,  that  this  finding  is  conclusive. 
Davie  v.  Davis,  108  N.  C,  501. 

On  a  motion  to  set  aside  a  judgment  for  excusable  neglect,  when 
there  are  no  findings  of  fact,  and  the  appellant  did  not  request  the 
judge  to  find  the  facts,  the  court  will  view  the  affidavits  in  the  aspect 
most  favorable  to  the  appellee.     Holden  v.  Purefoy,  108  N.  C,  163. 

In  a  motion  by  the  defendant  for  an  order  for  plaintiff  to  show 
cause  why  satisfaction  of  a  judgment  should  not  be  entered,  and  for 
an  injunction,  the  findings  of  fact  by  the  judge  are  conclusive.  Mc- 
Aden  v.  Nutt,  113  N.  C.  439;  Cureton  v.  Garrison,  115  N.  C,  550. 

The  finding  of  the  court  below  that  an  appearance  entered  by  a 
defendant  in  an  action  was  a  special  appearance  is  not  reviewable 
on  appeal.  Long  v.  Insurance  Co.,  114  N.  C,  465.  And  this  is  true 
as  to  findings  in  supplemental  proceedings.  Hinsdale  v.  Underwood, 
116  N.  C,  593. 

Where  the  trial  judge  found  the  facts  in  regard  to  the  alleged  mis- 
conduct of  the  jury,  his  refusal  of  a  new  trial  on  that  ground  is  not 
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reviewable  on  appeal.  State  v.  Fuller,  114  N.  C,  886;  State  v.  Boat. 
Ill  N.  C.,  643;  State  v.  Crane,  110  N.  C,  530. 

Where  the  supreme  court  has  a  right  to  review  the  findings  of  fact 
of  the  lower  court,  it  may  find  the  facts  if  they  are  not  found  by  the 
lower  court.    Pearce  v.  Elwell,  116  N.  C,  595. 

The  supreme  court  cannot  review  the  findings  of  fact  upon  which 
the  judgment  of  the  superior  court  is  based,  and  where,  on  appeal, 
such  facts  are  not  set  out  in  the  transcript  it  will  be  assumed  that 
the  judgment  was  in  accordance  with  the  facts  found  and  the  judg- 
ment will  be  afilrmed.  State  v.  Taylor,  118  N.  C,  1263;  State  v. 
Morgan,  120  N.  C,  563. 

Findings  of  fact  by  a  judge  cannot  be  reviewed  on  appeal  if  there 
is  any  evidence.     Brafford  v.  Read,  125  N.  C,  311. 

A  finding  of  fact  that  lands  were  in  the  possession  of  the  receiver, 
"as  shown  by  the  order  appointing  him,"  is  really  a  conclusion  of 
law,  and  reviewable,  it  depending  on  legal  effect  of  the  order.  De- 
lozier  v.  Bird,  125  N.  C,  493.  Nor  the  finding  of  fact  upon  a  plea  in 
abatement.     State  v.  Carter,  126  N.  C. 

Whether  witness  is  an  expert. — Whether  a  witness  offered  as  an 
expert  has  the  necessary  qualifications  is  a  matter  largely  within 
the  discretion  of  the  court  and  where  there  Is  any  evidence  of  it,  the 
findings  like  that  of  the  jury  is  not  reviewable  in  this  court  Blue  v. 
Railroad,  117  N.  C,  644,  and  other  cases  above  cited. 

From  report  of  referee. — The  report  of  a  referee  is  reviewed  not  by 
an  appeal  to  the  superior  court  but  by  exceptions  taken  to  the  re- 
port.   Green  v.  Castleberry,  70  N.  C,  20. 

See  Sees.  420-423,  ante,  and  cases  cited. 

Striking  out  consent  reference. — The  refusal  of  the  judge  to  pass 
upon  the  report  of  a  referee  under  a  consent  reference,  as  also 
his  order,  without  consent  of  both  parties,  striking  out  the  refer- 
ence, is  a  ruling  affecting  a  substantial  right,  and  will  be  reviewed 
upon  appeal.  Stevenson  v.  Felton,  99  N.  C,  58;  Smith  v.  Hicks,  108 
N.  C,  248;  Deaver  v.  Jones,  114  N.  C,  649. 

Allowing  additional  exceptions  to  report. — An  appeal  from  an  or- 
der allowing  additional  exceptions  filed  to  a  referee's  report  is  pre- 
mature.    R.  R.  v.  King,  125  N.  C,  454. 

Re-committal  of  report. — No  appeal  lies  from  an  order  re-commit- 
ting a  referee's  report,  with  instructions  to  correct  the  same  in  con- 
formity to  the  rulings  of  the  court.  Jones  v.  Call,  89  N.  C,  188 ;  Tor* 
rence  v.  Davidson,  90  N.  C,  2;  Grant  v.  Reese,  90  N.  C,  3;  Luts  ▼. 
Cline,  89  N.  C,  186;  Leak  v.  Covington,  95  N.  C,  193;  Wallace  v. 
Douglas,  105  N.  C,  42;  Com'rs  v.  Magnin,  85  N.  C,  114;  McLean  v. 
Breece,  113  N.  C,  390. 

Where  the  jury  rendered  their  verdict  for  the  plaintiff,  and  there- 
upon the  court,  before  rendering  judgment  upon  the  verdict,  made 
an  order  of  reference  for  an  account  between  the  parties  to  ascertain 
the  balance  due,  to  which  no  exception  was  made,  but  defendant  ap- 
pealed, such  appeal  must  be  dismissed  as  premature.  Blackwell  v. 
McCain,  105  N.  C,  460. 

No  appeal  lies  from  an  order  passing  on  referee's  report  and  re- 
committing it  for  correction,  but  if  an  exception  be  noted  to  the  rul- 
ing it  can  be  heard  on  the  appeal  from  the  final  judgment.  Kerr  v. 
Hicks,  122  N.  C,  409;  Alexander  v.  Alexander,  120  N.  C,  472. 

When  there  is  a  preliminary  piea  in  bar. — Where  an  action  is 
brought  for  an  account,  and  the  answer  pleads  matter  in  bar  of  the 
account,  and  a  trial  is  had  of  the  issues  raised  by  the  plea  in  bar,  an 
appeal  lies  by  the  defendant  from  a  judgment  ordering  an  account 
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and  before  the  account  is  taken.    Clements  v.  Rogers,  95  N.  C,  248; 
Spragne  v.  Bond,  113  N.  C,  551;  Royster  v.  Wright,  118  N.  C,  152. 

It  seems  that  an  appeal  will  lie  from  an  order  of  reference  where 
there  is  an  undisposed  of  plea  in  bar,  and  the  defendant  objects  to 
the  reference  on  that  ground.  Grant  v.  Hughes,  96  N.  C,  177 ;  Smith 
y.  Goldsboro,  121  N.  C,  350,  and  cases  there  cited. 

Award  of  arbitrators. — Where  an  award  is  imputed  to  the  bias  of 
the  arbitrators,  the  bias  must  be  found  by  the  judge,  when  the  facts 
are  referred  to  his  decision,  or  he  must  refuse  to  pass  on  it,  before 
the  question  will  be  considered  on  appeal.  Bryant  v.  Fisher,  85  N. 
C  71. 

An  order  setting  aside  an  arbitrator's  award  in  a  pending  action 
and  directing  other  proceedings  is  Interlocutory  and  not  final,  and  no 
appeal  lies  directly  therefrom.  In  such  case,  an  exception  should  be 
noted  so  as  to  be  passed  on  when  final  judgment  is  rendered  'and  ap- 
pealed from.  Warren  v.  Stancill,  117  N.  C,  112:  Harding  v.  Hart, 
118  N.  C.,  839. 

Supplementary  proceedings. — An  order  for  examination  In  supple- 
mentary proceedings  is  not  final,  and  is  unappealable.  Bruce  v. 
Crabtree,  116  N.  C,  528. 

in  appeals  from  a  Justice. — An  appeal  does  not  lie  from  an  order 
to  issue  notice  of  appeal  (instead  of  dismissing  for  want  of  notice 
of  appeal)  on  an  appeal  from  a  justice.  Chester  v.  Richardson,  82 
N.  C,  343;  Marsh  v.  Cohen,  68  N.  C,  283;  State  v.  Johnson,  109  N.  C, 
852. 

An  appeal  does  not  lie  from  an  order  of  the  judge  allowing  an  ap- 
peal from  a  justice  of  the  peace  to  be  docketed  after  the  time  allowed 
by  the  statute  has  expired.  West  v.  Reynolds,  94  N.  C,  333;  Sondley 
v.  Asheville,  112  N.  C,  694;  Davenport  v.  Grissom,  113  N.  C,  38. 

While  the  findings  of  fact  of  a  justice  of  the  peace  In  taxing  the 
costs  of  a  criminal  action  against  the  prosecutor  are  reviewable  in 
the  superior  court,  the  findings  of  the  latter  court  are  binding  and 
not  reviewable  in  the  supreme  court.  State  v.  Morgan,  120  N.  C, 
563 ;  In  re  Deaton,  105  N.  C,  59. 

See  Sec.  564,  565  and  566,  post. 

Public  roads. — An  appeal  lies  from  a  judgment  of  a  superior  court 
upon  a  petition  to  discontinue  a  public  road,  heard  on  an  appeal  from 
board  of  commissioners.  Ashcraft  v.  Lee,  81  N.  C,  135,  overruling 
Ashcraft  v.  Lee,  79  N.  C,  34;  or  upon  a  petition  to  establish  ferry. 
Robinson  v.  Lamb,  126  N.  C. 

The  county  commissioners  are  vested,  by  the  statute,  with  the 
power  to  lay  out  or  discontinue  public  roads,  and  from  their  action 
an  appeal  lies  to  the  superior  court  in  term,  where  the  issues  of  fact 
are  to  be  tried  by  a  jury,  and  from  that  court  an  appeal  lies  to  the 
supreme  court,  as  in  other  cases.    King  v.  Black  well,  96  N.  C,  322. 

An  appeal  lies  from  the  order  of  the  board  of  county  commis- 
sioners directing  the  establishment  of  a  road,  before  the  order  has 
been  executed.  McDowell  v.  Insane  Asylum,  101  N.  C,  656;  Warlick 
v.  Lowman.  101  N.  C,  548:  Warlick  v.  Lowman,  103  N.  C,  122.  See 
The  Code,  Sec.  2039. 

From  county  commissioners. — No  appeal  lies  from  the  exercise  of 
discretion  invested  by  law  in  a  board  of  commissioners.  Broadnax 
v.  Groom,  64  N.  C,  244:  Vaughan  v.  Com'rs,  117  N.  C,  429. 

Nor  from  their  decision  in  passing  upon  claims  against  the  county. 
The  remedy  is  by  civil  action.    Jones  v.  Com'rs,  88  N.  C,  56. 

No  appeal  lies  from  the  refusal  of  county  commissioners  to  allow 
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credits  claimed  by  an  officer  in  his  settlement  with  the  county.  His 
remedy  is  by. civil  action.     McMillan  v.  Com'rs,  90  N.  C,  28. 

An  appeal  lies  from  the  action  of  the  board  of  county  commis- 
sioners confirming  the  report  of  a  jury  laying  out  a  road,  notwith- 
standing there  was  no  appeal  from  the  original  order  allowing  the 
road  and  appointing  a  jury  to  locate  it.  Lambe  v.  Love,  109  N.  C.t 
305. 

The  order  of  the  court  to  have  the  proceedings  of  the  county  com- 
missioners certified  to  its  next  term,  is  not  appealable.  Hlllsboro  v. 
Smith,  110  N.  C,  417. 

Under  section  34.  chapter  168,  acts  of  1897,  providing  that  county 
commissioners  "may  grant"  an  order  to  the  sheriff  to  issue  a  license 
to  sell  liquors  to  all  properly  qualified  applicants  who  have  complied 
with  the  requirements  therein  mentioned,  it  is  within  the  discretion 
of  the  commissioners  to  grant  such  order,  and  their  refusal  to  do  so 
cannot  be  reviewed  on  appeal.  Mathis  v.  Commissioners.  122  N.  C, 
416. 

From  clerks. — See  Sees.  252,  253,  254  and  256,  ante. 

From  inferior  court. — No  appeal  lies  from  the  inferior  court  di- 
rectly to  the  supreme  court.     State  v.  Spurlln,  80  N.  C,  362. 

From  criminal  court. — No  appeal  lies  directly  from  such  court  to 
the  supreme  court.  Rhyne  v.  Lipscombe,  122  N.  C,  650;  State  v. 
Ray,  Id.,  1097;  State  v.  Hinson,  123  N.  C,  755.  But  either  state  or 
defendant  may  appeal  from  the  judgment  of  the  superior  court  upon 
an  appeal  from  the  Eastern  District  Criminal  Court.  State  v.  Bost, 
125  N.  C,  707;  State  v.  Mallet,  Id.,  718.  Though  the  state  cannot 
appeal  from  judgments  of  the  superior  court  upon  appeals  from 
Western  District  Criminal  Court.     State  v.  R.  R.,  126  N.  C. 

Taxing  prosecutor  with  costs. — Taxing  the  prosecutor  with  posts, 
upon  proper  findings  of  fact,  when  done  in  the  superior  court,  is 
final,  and  not  reviewable  (State  v.  Adams,  85  N.  C,  560;  State  v. 
Owens,  87  N.  C,  565;  State  v.  Dunn,  95  N.  C,  697;  State  v.  Hamilton. 
106  N.  0.,  660) ;  though  if  the  preliminary  facts  are  not  found,  an  ap- 
peal lies.  State  v.  Roberts,  106  N.  C,  662;  State  v.  Morgan,  120  N. 
C,  563;  State  v.  Jones,  117  N.  C,  768. 

An  appeal  lies,  however,  from  an  order  of  a  justice  taxing  the 
prosecutor  with  costs  to  the  superior  court.  State  v.  Murdock,  85 
N.  C,  598:  State  v.  Powell,  86  N.  C,  640;  State  v.  Hamilton,  106  N.  C. 
660;  Merrimon  v.  Com'rs,  106  N.  C,  369. 

A  prosecutor  in  a  criminal  action  has  no  right  to  appeal  except, 
it  may  be  as  to  the  matter  of  costs.  State  v.  Taylor,  118  N.  C. 
1262. 

The  supreme  court  cannot  review  the  findings  of  fact  by  the  su- 
perior court  on  matters  of  costs,  on  appeal  by  a  prosecutor  from  a 
judgment  of  a  justice  of  the  peace  taxing  him  with  the  costs  of  the 
warrant.     State  v.  Taylor,  118  N.  C,  1262. 

An  appeal  does  not  lie  in  behalf  of  the  state  from  the  judgment  of 
the  superior  court  declining  to  tax  a  prosecutor  with  costs  in  a  jus- 
tice's court,  nor  from  the  finding  of  the  superior  court  judge  that  the 
person  taxed  by  the  justice  with  the  costs  as  prosecutor  was  not 
such.     State  v.  Morgan,  120  N.  C,  564. 

Amercement  of  officer. — Proceedings  to  amerce  sheriff  for  neglt- 
gence  in  service  of  process  is  by  motion  in  the  cause  and  from  its 
refusal  an  appeal  lies.     Swain  v.  Phelps,  125  N.  C,  43. 

From  refusal  to  remove. — An  appeal  lies  from  refusal  of  motion  to 
remove  a  civil  action  on  ground  of  wrong  venue.  Alliance  v.  Mur- 
rill,  119  N.  C.,  124;  Roberts  v.  Connor,  125  N.  C,  45. 
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Jurisdiction  must  appear. — The  jurisdiction  must  appear  on  the 
face  of  the  papers  to  secure  a  hearing  on  appeal.  Gordon  v.  Sander- 
son, 83  N.  C.,  1. 

Appellant  must  assign  and  show  error.-— The  appellant  must  assign 
and  show  error  in  the  ruling  of  the  court  below,  or  the  judgment  will 
be  affirmed.  McDaniel  v.  Pollock,  87  N.  C,  503;  Holly  v.  Holly,  94 
N.  C,  639. 

The  facts,  occurring  at  the  trial,  alleged  as  ground  for  a  new  trial, 
must  appear  affirmatively  upon  the  record  transmitted  from  the 
court  below.  State  v.  Bullock,  63  N.  C,  570;  McKinnon  v.  Morrison, 
104  N.  C,  354. 

See  Sec.  412  (3),  and  numerous  cases  there  cited. 

Case  remanded. — The  supreme  court  will,  if  necessary,  remand  a 
case,  to  the  end  that  additional  facts  may  be  found.  Sigman  v. 
Hause.  86  N.  C,  310. 

Where  the  appeal  is  taken  upon  the  opinion  of  the  judge  being 
filed,  but  without  any  judgment  being  rendered,  the  case  will  be 
remanded  at  the  appellant's  costs.  Moore  v.  Hinnant,  87  N.  C,  505; 
Taylor  v.  Bostic.  93  N.  C,  415;  Baum  v.  Shooting  Club,  94  N.  O.,  217; 
Cameron  v.  Bennett,  110  N.  C,  277;  Carter  v.  Elmore,  119  N.  C,  296. 

Where  the  transcript  of  the  record  fails  to  set  forth  facts  neces- 
sary to  the  determination  of  the  case  on  appeal,  it  will  be  remanded, 
to  the  end  that  the  same  may  be  supplied,  or  found  by  the  court  be- 
low, as  the  nature  of  the  cause  may  require.  The  Code,  Sec.  965; 
Bank  v.  Blossom,  89  N.  C,  341;  Rosenthal  v.  Roberson,  114  N.  C, 
594. 

Where  the  appeal  is  not  perfected  as  required  by  law,  the  cause 
will  be  remanded  at  appellant's  cost.    Eure  v.  Paxton,  80  N.  C,  17. 

Where  demurrer  was  overruled  in  court  below  with  leave  to  de- 
fendant to  answer  over,  and  to  plaintiff  to  amend  complaint;  Held, 
that  although  the  demurrer  in  this  case  is  sustained  on  appeal,  yet 
no  final  judgment  will  be  entered  in  the  supreme  court,  but  the 
cause  will  be  remanded  for  further  proceeding  under  the  leave 
granted  in  the  court  below.     Morris  v.  Gentry,  89  N.  C,  248. 

When  the  transcript  is  so  imperfect  that  it  fails  to  show  the 
ground  of  the  relief  sought  the  case  will  be  remanded  to  perfect  the 
record.  Buie  v.  Simmons,  90  N.  C,  9;  Spence  v.  Tapscott,  92  N.  C, 
576:  State  v.  Parrar,  103  N.  C,  411,  and  cases  cited. 

Where  the  transcript  on  appeal  contains  only  the  judgment  of  the 
court  below  and  shows  no  process  of  pleading,  the  cause  will  be  re- 
manded. Rowland  v.  Mitchell,  90  N.  C,  649;  Jones  v.  Hoggard,  107 
N.  C,  349;  Wyatt  v.  R.  R.,  109  N.  C,  306. 

Where  pending  an  appeal,  action  disposed  of. — Where  pending  an 
appeal  from  an  order  refusing  or  granting  an  injunction  the  cause 
is  tried  below  and  all  issues  are  found  against  the  appellant  who 
does  not  again  appeal,  this  appeal  will  be  dismissed.  Pritchard  v. 
Baxter,  108  N.  C,  129:  Russell  v.  Campbell,  112  N.  C,  404. 

When  the  cause  of  action  dies  pending  an  appeal,  the  appeal  will 
be  dismissed.  Com'rs  v.  Gill,  126  N.  C:  Herring  v.  Pugh,  125  N.  C, 
437,  and  cases  cited. 

In  habeas  corpus. — Neither  the  state  nor  the  petitioner  can  appeal 
from  a  judgment  in  a  habeas  corpus.  State  v.  Miller,  97  N.  C,  451; 
Walton  v.  Gatlin,  60  N.  C,  310. 

The  petitioner  has  no  appeal  (except  when  the  contest  is  as  to  the 
custody  of  children,  The  Code,  Sec.  1662),  but  in  a  proper  case  an 
error  of  law  may  be  corrected  by  certiorari.  State  v.  Herndon,  107 
N.  C.f  934;  State  v.  Jones,  113  N.  C,  669. 
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Devisavit  vel  non. — If  errors  are  committed  in  the  trial  of  an  issue 
devivarit  rel  wow,  the  remedy  is  to  note  the  exceptions,  and  after 
judgment,  appeal.    Hutson  v.  Sawyer,  104  N.  C,  1. 

Correction  of  record. — Courts  have  the  power,  at  any  time  in  their 
discretion,  to  amend  and  correct  their  records,  nunc  pro  tunc,  so  that 
they  shall  speak  the  truth;  and  neither  the  findings  of  fact  by  them. 
nor  the  exercise  of  their  discretion,  are  reviewable  upon  appeal. 
State  v.  Warren,  95  N.   C,  674. 

Interpleader  in  attachment. — Interpleaders  in  an  attachment  pro- 
ceeding having  failed  to  appear  and  prosecute  their  plea  at  the 
proper  term  of  the  superior  court,  judgment  was  rendered  on  their 
bond.  At  a  subsequent  term,  they  moved  to  set  the  judgment  aside, 
which  motion  was  denied;  but  the  judgment  was  set  aside  to  the  ex- 
tent that  an  issue  was  ordered  to  be  submitted  as  to  the  ownership 
of  the  property  attached.  At  a  still  subsequent  term  this  issue  was 
tried,  and  the  interpleaders  appealed  to  the  supreme  court  from  the 
judgment  then  rendered.  In  the  supreme  court  it  was  held  that  the 
judgment  refusing  the  motion  to  set  aside  the  judgment  rendered  on 
the  bond  could  not  be  reviewed  on  such  appeal.  Wallace  v.  Robeson. 
100  N.  C,  206. 

On  second  appeal. — When  an  objection  on  a  second  appeal  might 
have  been  made  in  a  former  appeal  in  the  same  case,  it  is  ques- 
tionable whether  it  should  be  considered.  State  v.  Powell,  100  N. 
C,  525. 

It  is  not  allowable  to  rehear  a  cause  by  raising  the  same  points 
upon  a  second  appeal.     Pretzfelder  v.  Insurance  Cos.,  123  N.  C.  164. 

if  lost  by  laches,  no  appeal  from  refusal  to  vacate  judgment. 
Where  an  appeal  is  lost  by  laches,  it  cannot  be  restored  by  a  motion 
to  vacate  the  judgment  and  an  appeal  from  a  refusal  to  vacate. 
Badger  v.  Daniel,  82  N.  C,  468. 

Motion  to  reinstate  appeal. — A  motion  to  reinstate  an  appeal  will 
not  be  allowed,  nor  will  a  certiorari  be  granted  where  it  appears  that 
the  appellant  has  lost  his  appeal  by  negligently  falling  to  give  the 
necessary  undertaking  within  the  prescribed  time.  Bowen  v.  Fox, 
99  N.  C,  127;  Wade  v.  New  Bern,  72  N.  C,  498:  but  this  has  been 
changed  somewhat  by  ch.  135,  1889,  Sec.  552,  po$t. 

Sec  Rule  18  of  Supreme  Court,  post,  and  cases  cited. 

Appeal  by  both  parties. — If  both  parties  appeal,  the  appeal  of  one 
will  not  bring  up  that  of  the  other.     Bank  v.  Bobbitt,  108  N.  C.f  525. 

Where  both  parties  appeal  to  the  supreme  court,  and  a  new  trial 
is  granted  on  one  of  the  appeals,  the  other  becomes  useless,  and  will 
be  dismissed.  Davenport  v.  McKee,  94  N.  C,  333;  Burgess  v.  Kirby, 
95  N.  C.  276. 

Appeal  by  the  state. — The  state's  right  of  appeal  is  recognized  but 
limited  by  section  1237  of  The  Code.  State  v.  Hinson,  123  N.  C,  755: 
State  v.  Savery.  126  N.  C:  State  v.  Davidson,  124  N.  C,  839. 

By  ch.  471,  1899,  the  state  is  allowed  to  appeal  from  any  decision 
of  the  judge  of  the  superior  court  upon  an  appeal  to  him  from  the 
Eastern  District  Criminal  Court.  State  v.  Mallett,  125  N.  C,  718: 
but  not  from  the  Western  District  Criminal  Court.  State  v.  R.  R., 
126  N.  C. 

See.  54U.      When    taken,    execution   not   *u*pended,    when* 
C.  f.  P.,s.  300.     1SSO,  r.  101. 

The  appeal  must  be  taken  from  a  judgment  rendered  out 
of  term  within  ten  days  after  notice  theieof,  and   from   a 
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judgment  rendered  in  term  within  ten  days  after  its  rendi- 
tion [unless  the  record  shows  an  appeal  taken  or  prayed  at 
the  trial,  which  shall  be  sufficient],  but  execution  shall  not 
be  suspended  until  the  giving  by  the  appellant  of  the  under- 
takings hereinafter  required. 

Note. — The  words  above  put  In  brackets  were  Inserted  by  acta 
1889,  ch.  161. 

Entry  of  appeal  on  docket  must  be  within  ten  days. — Until  the  en- 
try on  the  judgment  docket  by  the  clerk,  no  appeal  from  a  judgment 
rendered  in  term  time  is  effectual,  and  such  entry  must  be  within 
ten  days  after  the  judgment  is  so  rendered.  Notice  of  such  appeal 
may  be  given  in  a  reasonable  time  afterwards.  Bryan  v.  Hubbs,  69 
N.  C,  423;  Brantley  v.  Jordan,  90  N.  C,  26. 

The  appeal  will  be  dismissed  when  it  does  not  appear  in  the  record 
or  in  case  on  appeal  that  an  appeal  was  taken.  Mfg.  Co.  v.  Simmons, 
97  N.  C,  89;  Walton  v.  McKesson,  101  N.  C,  428;  Howell  v.  Jones. 
109  N.  C,  102. 

An  appeal  will  not  be  dismissed  because  no  entry  thereof  appears 
in  the  record  proper,  when  the  case  on  appeal  shows  that  it  was 
duly  taken  and  perfected.  Fore  v.  Railroad,  101  N.  C,  526;  Allison  v. 
Whittier,  101  N.  C.,  490;  Atkinson  v.  R.  R.,  113  N.  C,  581;  Simmons 
v.  Allison,  119  N.  C,  556. 

Failure  to  enter  exception  to  a  judgment  within  ten  days  from  the 
expiration  of  the  term  of  the  court,  forfeits  the  right  of  appeal. 
Tucker  v.  Life  Association,  112  N.  C,  796. 

Where  notice  of  the  appeal  and  entry  thereof  on  the  docket  were 
both  made  within  ten  days  after  the  adjournment  of  the  court  at 
which  judgment  was  rendered,  it  is  immaterial  that  the  entry  was 
made  after  notice  given,  the  entry  being  required  only  as  record 
proof  of  the  notice.     Simmons  v.  Allison,  119  N.  C,  556. 

Appeal  need  not  be  taken  at  trial,  if  in  ten  days  after. — Under  the 
statute  (chapter  161,  Acts  of  1889)  it  is  not  necessary  that  there 
should  be  at  the  time  of  the  trial  an  intimation  by  the  dissatisfied 
party  that  he  desires  to  appeal,  it  being  sufficient  if  he  fulfil  the 
requirements  of  the  statute  within  the  time  prescribed  by  law.  Rus- 
sell v.  Hearne,  113  N.  C,  361. 

Ten  days  count  from  adjournment  of  court. — The  rule  that  judg- 
ments date  as  of  the  first  day  of  the  term  at  which  they  are  rendered 
has  no  application  to  appeals,  as  to  which  the  rule  is  that  they  date 
from  the  last  day  of  the  term.  Davison  v.  Land  Company,  120  N.  C, 
259,  and  cases  cited. 

Sufficient  if  case  shows  appeal  was  duly  taken. — Where  the  case 
on  appeal,  adopted  by  the  trial  judge,  states  that  notice  of  appeal 
was  waived,  the  statement  cannot  be  denied  for  the  first  time  on 
the  argument  on  appeal.     Atkinson  v.  Railway  Co.,  113  N.  C,  582. 

A  motion  by  appellee  in  the  supreme  court  to  dismiss  the  appeal 
because  not  taken  in  time  will  not  be  entertained  when  the  judg- 
ement, appealed  from,  states  that  the  appeal  was  taken — it  must 
necessarily  have  been  in  time.  Delozier  v.  Bird,  123  N.  C,  689;  At- 
kinson v.  R.  R.,  113  N.  C,  689. 

Motion  for  new  trial  not  essential. — Where  only  one  defendant 
moved  for  a  new  trial,  but  both  appealed,  it  was  sufficient.  A  motion 
for  a  new  trial  is  not  an  essential  prerequisite.  Tillett  v.  Railroad, 
116  N.  C,  936;  citing  McKinnon  v.  Morrison,  104  N.  C,  354. 
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Notice  necessary. — Cases  brought  to  this  court  by  appeals  taken 
without  notice  will  be  dismissed  upon  motion.  Campbell  v.  Allison. 
63  N.  C.,  568. 

Under  C.  C.  P.,  Sec.  80  (not  brought  forward  in  The  Code,  of  1883), 
filing  notice  of  appeal  in  clerk's  office  was  a  sufficient  notice.  Brant- 
ley v.  Jordan,  90  N.  C,  25. 

Notice  served  on  co-defendant. — If  the  judgment  from  which  the 
appeal  is  taken  be  in  favor  of  a  co-defendant  of  the  appellant,  the 
latter  should  serve  the  required  notices  and  case  upon  such  co-de- 
fendant, as  he  thereby  becomes  the  adverse  party.  Rose  v.  Baker, 
99  N.  C,  323. 

Notice  of  appeal  not  a  part  of  the  record. — Notice  of  appeal, 
though  in  the  record,  is  no  more  a  part  of  it  than  the  case  upon 
appeal.     Perrell  v.  Thompson,  107  N.  C,  420. 

Notice  of  appeal  and  filing  of  appeal  bond  both  must  be  within  ten 
days. — Where  there  is  failure  either  to  give  notice  of  appeal,  or  to 
file  the  appeal  bond  in  ten  days,  the  appeal  will  be  dismissed. 
Applewhite  v.  Fort,  85  N.  C,  596. 

If  appeal  bond  filed. — The  transcript  must  show  that  an  appeal 
was  taken,  but  if  the  appeal  bond  is  filed  case  will  be  remanded  that 
record  may  be  amended  to  show  whether  an  appeal  was  taken  or  n  •: 
Moore  v.  Vanderburg,  90  N.  C,  10. 

Filing  an  appeal  bond  and  its  approval  in  open  court  is  sufficient 
notice  to  appellee  of  the  appeal.     Capehart  v.  Biggs,  90  N.  C,  373. 

Appeal  bond  filed  in  supreme  court. — While  by  the  act  of  1889  (Sec 
552,  post,  as  amended),  the  supreme  court  may  allow  the  undertaking 
on  appeal  to  be  filed  in  that  court  it  will  not  do  so  unless  the  ap- 
pellant shows  reasonable  ground  for  his  failure  to  file  it  in  the  pre- 
scribed time.  Harrison  v.  Hoff,  102  N.  C,  25;  Jones  v.  Asheville,  114 
N.  C,  620. 

Appeal  by  one,  judgment  against  two. — Where  a  judgment  is  ren- 
dered against  two  defendants,  only  one  of  whom  appeals,  the  appeal 
does  not  vacate  the  judgment  as  to  the  defendant  who  does  not  ap- 
peal.    Rollins  v.  Love,  97  N.  C,  210. 

Waiver  of  Code  time. — If  an  agreement  to  waive  Code  time  is  not 
admitted,  nor  in  the  record,  the  requirements  of  C.  C.  P.  will  be  en- 
forced. Wade  v.  Newbern,  72  N.  C,  498;  Taylor  v.  Brower,  78  N.  C. 
8;  Adams  v.  Reeves,  74  N.  C,  106;  State  v.  Price,  110  N.  C,  599,  and 
cases  cited. 

It  is  the  uniform  practice  to  confirm  the  judgment  when  appel- 
lant has  failed  to  send  up  a  statement  of  the  case,  except  when  the 
record  shows  a  written  agreement  waiving  the  lapse  of  time,  or 
where  an  oral  agreement  to  that  effect  can  be  shown  by  the  affidavit 
of  the  appellee  rejecting  that  of  the  appellant.  Twitty  v.  Logan.  S5 
N.  C,  592;  Sondley  v.  Asheville.  112  N.  C,  694.  The  judge  cannot 
extend  the  time.     Hemphill  v.  Morrison,  112  N.  C,  756. 

Appeals  from  justice's  court. — On  a  trial  in  a  justice's  court,  no 
notice  of  appeal  need  be  served  when  the  adverse  party  is  present 
when  it  is  craved.  State  v.  Crouse,  86  N.  C,  617;  Richardson  v.  Deb- 
nam,  75  N.  C,  390. 

A  party  appealing  from  a  justice's  judgment  must  serve  notice  of 
appeal,  and  his  grounds  therefor,  within  ten  days  after  judgment 
Spaugh  v.  Roner,  85  N.  C,  208;  Sparrow  v.  Davidson,  77  N.  C,  35: 
Green  v.  Hobgood,  74  N.  C,  234;  Finlayson  v.  Ace.  Co.,  109  N.  C,  196. 

But  the  court  may  allow  it  to  be  given  afterwards.  Marsh  ▼. 
Cohen,  68  N.  C,  283;  Railroad  v.  Richardson,  82  N.  C,  343;  West  ▼, 
Reynolds,  94  N.  C,  333. 
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If  judgment  is  rendered  on  process  not  personally  served,  and  de- 
fendant did  not  appear  at  trial,  defendant  can  serve  notice  of  appeal 
in  fifteen  days  after  notice  of  judgment.  Code,  876;  Merrill  v.  Mc- 
Hone,  126  N.  C. 

See  Sec.  564,  post,  and  cases  cited;  also  note  amendment  to  this 
section,  supra. 

Sec.  550.  Appeals  to  be  entered  by  clerk  on  judgment  docket; 
case 9  how  stated  and  settled.  C.  C.  P.,  s.  301*  C.  C.  JPM  *. 
311.    18S9,  c.  161. 

Within  the  time  prescribed  in  the  preceding  section,  the 
appellant  should  cause  his  appeal  to  be  entered  by  the  clerk 
on  the  judgment  docket,  and  notice  thereof  to  be  given  to 
the  adverse  party  [unless  the  record  shows  an  appeal  taken 
or  prayed  at  the  trial,  which  shall  be  sufficient.]  He  shall 
cause  to  be  prepared  a  concise  statement  of  the  case, 
embodying  the  instructions  of  the  judge  as  signed  by  him, 
if  there  be  an  exception  thereto,  and  the  requests  of  the 
counsel  of  the  parties  for  instructions  if  there  be  any  excep- 
tion on  account  of  the  granting  or  withholding  thereof,  and 
stating  separately  in  articles  numbered,  the  errors  alleged. 
A  copy  of  this  statement  shall  be  served  on  the  respondent 
within  ten  days  from  the  entry  of  the  appeal  taken;  within 
five  days  after  such  service,  the  respondent  shall  return  the 
copy  with  his  approval  or  specific  amendments  indorsed  or 
attached;  if  the  case  be  approved  by  the  respondent,  it 
shall  be  filed  with  the  clerk  as  a  part  of  the  record;  if  not 
returned  with  objections  within  the  time  prescribed,  it  shall 
be  deemed  approved  ;  if  returned  with  objections  as  pre- 
scribed, the  appellant  shall  immediately  request  the  judge 
to  fix  a  time  and  place  for  settling  the  case  before  him;  and 
the  judge  shall  forthwith  notify  the  attorneys  of  the  parties 
to  appear  before  him  for  that  purpose  at  a  certain  time  and 
place,  within  the  judicial  district,  which  time  shall  not  be 
more  than  twenty  days  from  the  receipt  of  such  request; 
and  at  the  time  and  place  stated,  the  judge  shall  settle  and 
sign  the  case,  and  deliver  a  copy  to  the  attorney  of  each 
party,  or  if  the  attorneys  be  not  present,  file  a  copy  in  the 
office  of  the  clerk  of  the  court :  Provided,  that  if  the  judge 
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shall  have  left  the  district  hefore  the  notice  of  disagreement, 
he  may  settle  the  case  without  returning  to  the  district.  In 
settling  the  case,  the  written  instructions  signed  by  the 
judge,  and  the  written  requests  for  instructions  signed  by 
the  counsel,  and  the  written  exceptions  shall  be  deemed 
conclusive  as  to  what  such  instructions,  requests  and  excep- 
tions were.  If  a  copy  of  the  case  settled  was  delivered  to 
the  appellant,  he  shall  within  five  days  thereafter  file  the 
same  with  the  clerk,  and  in  case  he  fails  to  do  so.  the 
respondent  may  file  his  copy.  The  judge  shall  settle  the 
case  on  appeal  within  sixty  days  after  the  termination  of  a 
special  term  or  after  the  courts  of  the  district  shall  have 
ended,  and  if  the  judge  in  the  meantime  shall  have  gone 
out  of  office,  he  shall  settle  the  case  as  if  he  were  still  in 
office,  and  any  judge  failing  to  comply  with  this  section 
shall  be  liable  to  a  penalty  of  five  hundred  dollars,  for  the 
use  of  any  person  who  will  sue  for  the  same. 

Note. — The  words  above  set  out  in  brackets,  in  lines  4  and  5,  were 
added  by  act  1889,  ch.  161.  The  words,  "ten"  and  "five,"  in  lines  13 
and  14,  were  substitutions  made  by  the  same  act  for  the  words  "five" 
and  "three,"  respectively. 

Appeal  may  be  taken  without  leave  of  judge. — An  appeal  can  be 
taken  without  the  sanction  of  the  judge,  and  even  against  his  prohi* 
bition,  if  the  parties  can  agree  upon  the  statement  of  the  case. 
Skinner  v.  Maxwell,  67  N.  C,  257;  Wilson  v.  Seagle.  84  N.  C,  110. 

An  appeal  being  now  the  act  of  the  appellant  alone,  no  presump- 
tion of  regularity  arises,  because  of  its  having  been  taken  during  4 
term  of  the  court  from  which  it  comes.  Campbell  v.  Allison.  63  N. 
C,  568. 

Appeal  must  be  to  the  next  term. — See  cases  cited  under  Sec.  ',41, 
ante. 

Waiver  of  time  by  agreement  of  counsel. — Within  certain  limits 
the  parties  may,  by  consent,  waive  the  time  of  complying  with  the 
rules  for  perfecting  an  appeal,  and  the  supreme  court  will  respect 
such  agreements  between  counsel,  if  they  appear  upon  the  record. 
If  such  agreement  does  not  appear,  the  supreme  court  will  adhere  to 
and  enforce  the  rules  prescribed  in  the  Code  of  Civil  Procedure. 
Wade  v.  Newbern.  72  N.  C,  498;  Sever  v.  McLaughlin,  82  N.  C.  332; 
Taylor  v.  Brower,  78  N.  C,  8:  Rouse  v.  Quinn,  75  N.  C.t  354;  Walton 
v.  Pearson,  82  N.  C,  464;  Hutchinson  v.  Rumfelt,  83  N.  C,  441;  State 
v.  Price,  110  N.  C,  599,  and  cases  cited. 

Where,  upon  an  appeal  to  the  supreme  court,  it  appears  that  the 
appellant  has  failed  to  prepare  and  serve  upon  the  appellee  a  state- 
ment of  the  same,  within  the  time  prescribed  by  the  statute,  and  ob- 
jection is  taken  by  the  appellee  on  that  ground,  the  appeal  will  be 
dismissed,  unless  there  has  been  a  waiver  of  the  irregularity.  Upon 
a  motion  to  dismiss  the  appeal  in  such  case,  the  supreme  court  can* 
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not  hear  contradictory  evidence,  and  the  motion  will  be  allowed  if 
the  waiver  is  denied,  unless  it  appear  from  the  affidavits  filed  by  the 
appellee  that  there  has  been  such  a  waiver.  Adams  v.  Reeves,  74 
N.  C.,  106;  Rosenthal  v.  Robeson,  114  N.  C.,  594;  Smith  v.  Smith.  110 
N.  C,  311. 

An  agreement  "plaintiff  may  have  thirty  days  to  file  his  case  on 
appeal  from  adjournment  of  court,  and  the  defendant  thirty  days 
thereafter,"  entitles  defendant  to  thirty  days  after  service  of  appel- 
lant's case.     Mitchell  v.  Hoggard,  105  N.  C,  173. 

What  transcript  should  contain. — How  appeals  to  be  entitled — 
officers  neglecting  the  provisions  of  this  title  not  entitled  to  costs. 
Jacobs  v.  Burgwyn,  63  N.  C,  196. 

It  is  the  right  and  duty  of  an  appellant,  subject  to  the  provisions  of 
The  Code,  to  direct  what  part  of  the  record  should  go  up,  and  only 
such  part  should  go  up  as  is  necessary  to  enable  the  court  to  pass 
upon  the  exceptions.  Sudderth  v.  McCombs,  67  N.  C,  353;  Bryan  v. 
Moring,  99  N.  C,  16. 

Matter  not  pertinent  to  the  issue  should  not  encumber  the  trans- 
cript of  the  case  on  appeal.     Hilton  v.  McDowell,  87  N.  C,  364. 

Cost  of  Irrelevant  matter  sent  up  with  transcript  will  be  taxed 
against  appellant,  whether  successful  or  not.  Grant  v.  Reese,  82  N. 
C,  72:  Clayton  v.  Johnston,  82  N.  C,  423.  Sec  Rule  22  Supreme 
Court,  post,  and  cases  cited. 

Every  transcript  or  record,  to  be  authoritative,  must  set  forth 
before  what  persons  or  person  the  proceeding  was  had,  or  by  whose 
authority  the  record  was  made,  so  that  it  may  appear  that  the  pro- 
ceedings were  not  coram  nan  judlce.  Howell  v.  Ray,  83  N.  C,  558; 
State  v.  King,  27  N.  C,  203;  State  v.  Ward,  30  N.  C,  530. 

The  transcript  of  a  case  on  appeal  must  be  complete  within  itself, 
and  not  supplied  by  reference  to  the  transcript  of  another  case. 
Branch  v.  Railroad,  88  N.  C,  573:  but  reference  may  be  made  Jto  re- 
cord in  former  appeal  in  same  case.  Ferrabow  v.  Green,  110  N. 
C  414. 

Where  a  witness  is  ruled  out  as  incompetent,  it  is  not  necessary 
to  set  out  what  it  was  expected  to  prove,  otherwise  where  the  ex- 
ception is  as  to  his  competency  to  testify  as  to  certain  definite  mat- 
ters.    Hampton  v.  Hardin,  88  N.  C.  592. 

The  transcript  is  imperfect  if  it  does  not  appear  therefrom,  with 
reasonable  certainty,  that  the  court  was  duly  held  and  that  it  had  ob- 
tained jurisdiction  of  the  parties  by  service  or  waiver  of  process. 
State  v.  Butts,  91  N.  C,  527;  Daniel  v.  Rogers,  95  N.  C,  134:  Jones  v. 
Hoggard,  107  N.  C,  349. 

See  Sec.  551,  poHt. 

If  transcript  defective. — If  the  transcript  is  a  set  of  loose  papers, 
disconnected,  the  case  will  be  remanded.  State  v.  Jones,  82  N.  C, 
691:  State  v.  Guilford,  49  N.  C,  83;  Goff  v.  Pope,  82  N.  C,  696. 

Where  the  transcript  of  the  record  sent  to  the  supreme  court  is 
imperfect,  the  appeal  will  not  always  be  dismissed,  but  the  papers 
may  be  remanded,  in  order  that  a  proper  transcript  may  be  sent  up. 
Weil  v.  Everett,  83  N.  C,  685;  Spence  v.  Tapscott,  92  N.  C„  576; 
State  v.  Farrar,  103  N.  C,  411,  and  cases  cited:  but  the  court  may 
dismiss  the  appeal.     State  v.  May,  118  N.  C,  1204. 

Where  no  errors  were  assigned  in  the  case,  and  none  appeared  in 
the  record  proper,,  but  it  appeared  that  counsel  for  both  sides  had 
agreed  that  all  the  papers  in  the  cause  should  constitute  the  case 
on  appeal,  the  case  was  remanded,  in  order  that  error  might  be 
properly  assigned.     Holly  v.  Holly,  94  N.  C,  639. 

Where  the  transcript  of  the  record  upon  appeal  does  not  show  any 
process,  or  pleading,  but  only  contains  a  statement  of  the  facts 
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agreed  upon,  a  judgment  and  an  undertaking  on  appeal,  the  case  will 
be  remanded,  in  order  that  the  record  may  be  perfected.  Rowland 
v.  Mitchell,  90  N.  C,  649;  Daniel  v.  Rogers,  95  N.  C,  134;  Wyatt  v. 
Railroad,  109  N.  C,  306. 

Where  the  facts,  upon  appeal  to  the  supreme  court,  appear  only 
from  the  statement  of  the  case,  and  there  is  no  transcript  of  the 
record,  and  it  does  not  appear  that  a  court  was  held  at  the  time  and 
place  appointed  by  law,  the  appeal  will  be  dismissed.  Sneeden  v. 
Harris,  107  N.  C,  311. 

An  appellant  who  merely  prays  an  appeal  in  open  court  and  files 
his  bond  does  not  take  an  appeal  within  the  meaning  of  the  statute. 
Method  of  perfecting  an  appeal  considered.  Wilson  v.  Seagle,  84  N. 
C,  110. 

Though  the  transcript  is  defective,  yet,  if  the  defect  can  be  sup- 
plied by  reference  to  the  record  which  came  up  on  a  former  appeal, 
the  appeal  will  not  be  dismissed.  Ferrabow  v.  Green,  110  N.  C, 
414. 

A  record  on  appeal  which  does  not  show  that  a  superior  court  was 
opened  and  held  at  all  in  the  county  from  which  the  appeal  comes, 
is  fatally  defective.    High  v.  Railroad,  112  N.  C,  385. 

Where  the  record  on  appeal  consists  only  of  the  case  on  appeal, 
without  the  summons  or  pleadings,  and  no  excuse  is  offered  for  the 
defective  record,  nor  application  for  a  certiorari,  nor  that  the  case 
be  remanded,  the  appeal  will  be  dismissed.  Rice  v.  Guthrie,  114  N. 
C,  589. 

Duty  of  clerks. — Attention  of  clerks  of  superior  court  called  to 
their  duty  in  making  out  transcripts  on  appeal.    State  v.  Daniel,  121 

N.  C,  574. 

Service  of  original. — If  the  original  statement  of  case  on  appeal  is 
served  on  appellee  instead  of  a  "copy"  he  has  no  cause  to  complain. 
McDaniel  v.  Scurlock,  115  N.  C,  295. 

Duty  of  appellant. — A  judgment  appealed  from  must  be  affirmed  in 
the  supreme  court,  if  no  error  appears  in  the  record,  when  the  state- 
ment as  prepared  by  the  appellant  has  been  returned  with  objec- 
tions, and  the  appellant  has  failed  to  apply  to  the  judge  below  to  give 
the  parties  a  day  to  settle  the  case,  as  prescribed  by  this  section. 
In  such  case,  upon  proper  affidavit,  an  order  will  be  made  to  the 
judge  to  certify  a  statement,  but  if  the  judge  returns  to  such  order 
that  no  application  to  settle  the  case  has  been  made,  the  appellant  is 
without  remedy.  Klrkman  v.  Dixon,  66  N.  C,  406;  Mitchell  v.  Hag- 
gard, 105  N.  C,  173.  But  if  no  laches  on  part  of  appellant  the  case 
will  be  remanded  for  settlement  by  the  judge.  Arrington  v.  Arling- 
ton, 114  N.  C,  115;  McDaniel  v.  Scurlock,  115  N.  C,  295. 

In  an  appeal  to  the  supreme  court,  it  is  the  duty  of  the  appellant 
to  cause  to  be  prepared  a  concise  statement  of  the  case,  embodying 
the  instructions  of  the  judge  as  signed  by  him,  if  there  be  any  ex- 
ceptions thereto,  and  the  requests  of  the  counsel  for  instructions, 
if  there  be  any  exceptions  on  account  of  the  granting  or  withholding 
thereof,  and  stating  separately,  in  articles  numbered,  the  errors  al- 
leged. Sampson  v.  Railroad,  70  N.  C,  404;  McNeill  v.  Chadbourne, 
79  N.  C,  149;  Turner  v.  Foard,  83  N.  C,  683. 

It  is  the  duty  of  the  appellant,  after  the  service  of  the  counter- 
case  on  appeal  by  the  appellee,  to  immediately  request  the  judge  to 
fix  a  time  and  place  for  settling  the  case.  If  he  fails  to  do  so  till 
after  so  great  a  lapse  of  time  that  the  judge  is  unable  to  remember 
what  took  place  at  the  trial,  the  judgment  will  be  affirmed  if  there 
are  no  errors  on  the  face  of  the  record  proper;  but  if  application 
is  made  within  a  reasonable  time,  and  the  judge  is  unable  to  settle 
the  case  on  account  of  an  indistinct  memory  as  to  what  took  place 
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at  the  trial,  a  new  trial  will  be  granted.  Simmons  v.  Andrews,  106 
N.  0.,  201. 

When  the  judge  sustains  exceptions  filed  by  appellee  to  appellant's 
statement  of  case  on  appeal,  and  directs  the  case  thus  modified,  to  be 
redrafted  and  sent  up,  it  Is  the  duty  of  the  appellant  to  have  the  case 
redrafted  and  presented  to  the  judge  for  signature.  When  he  does 
not  do  this,  but  merely  sends  up  his  statement  of  case,  together  with 
appellee's  exceptions  and  the  order  of  the  judge,  there  is  no  "case 
settled  on  appeal,"  and  the  court  (if  there  are  no  errors  on  the  face 
of  the  record  proper)  may,  on  motion  of  appellee,  or  ex  mero  motu, 
either  affirm  the  judgment  or  remand  the  case.  Mitchell  v.  Tedder, 
107  N.  C,  358:  Hinton  v.  Greenleaf,  115  N.  C,  5;  State  v.  King,  119 
N.  C,  910. 

Where  an  appellant's  case  on  appeal  has  been  excepted  to  in  apt 
time  the  appellant  should  forward  the  case  and  exceptions  to  the 
triaJ  judge  to  be  settled  by  him;  should  the  case  be  sent  to  this 
court  without  having  been  settled,  it  is  optional  with  the  court 
either  to  take  the  appellant's  case  as  modified  by  the  exceptions,  or 
remand  the  case  to  be  settled  by  the  judge  below  or  to  affirm  the 
judgment  in  the  absence  of  a  "case  settled,"  where  there  is  no  error 
on  the  face  of  the  record  proper.  Stevens  v.  Smathers,  123  N.  C, 
497. 

Where  both  parties  appeal. — Where  both  parties  appeal,  a  trans- 
cript of  the  record  must  be  sent  up  by  each  appellant  and  the  appeals 
must  be  docketed  separately,  as  distinct  cases.  This  rule  cannot 
be  waived  by  consent  of  counsel,  and  unless  It  is  done  the  case  will 
not  be  heard.  Morrison  v.  Cornelius,  63  N.  C,  340;  Jones  v.  Hog- 
gar  d,  107  N.  C,  349:  Perry  v.  Adams,  96  N.  C,  347. 

In  criminal  appeals  brought  to  this  court  from  the  superior  court 
in  cases  carried  from  that  court  to  the  criminal  courts,  both  parties 
can  appeal,  and  only  the  appealing  party  can  have  rulings  adverse 
to  itjself  reviewed.  State  v.  Bost,  125  N.  C,  707:  State  v.  Mallett,  Td.t 
718. 

Appellant's  case  not  served  in  time. — When  the  case  on  appeal  is 
signed  only  by  the  appellant's  counsel,  and  there  is  nothing  to  show 
that  it  was  served  on  appellee  in  the  time  prescribed,  it  will  not  be 
considered  in  the  supreme  court.  Peebles  v.  Braswell,  107  N.  C,  68 : 
Mfg.  Co.  v.  Simmons,  97  N.  C,  89;  Hicks  v.  Westbrook,  121  N.  C,  131, 
and  cases  cited. 

Where  service  of  a  case  on  appeal  is  made  by  mail,  on  the  last 
day  for  service,  instead  of  by  an  officer,  the  failure  to  promptly  re- 
turn the  case  does  not  estop  the  appellee  to  deny  the  legality  of  the 
service,  since,  if  the  case  had  been  promptly  returned,  it  would  have 
been  too  late  to  have  it  legally  served.  Smith  v.  Smith,  119  N.  C, 
311. 

Where  a  case  on  appeal  is  not  served  until  eleven  days  after  the 
adjournment  of  the  term  of  court  at  which  judgment  was  rendered, 
all  assignments  of  error,  other  than  those  to  matters  of  record,  will 
be  considered  as  Immaterial.  State  v.  Perry,  (Hatton),  122  N.  C, 
1019. 

Exceptions  to  case  not  served  in  time. — Where  there  was  laohex 
in  not  causing  the  exceptions  to  be  served  within  the  stipulated  time, 
the  appellants  are  entitled  to  a  certiorari  to  send  up  their  case,  which 
will  be  substituted  for  that  settled  by  the  trial  judge.  State  v.  Price, 
110  N.  C,  599. 

Dispute  as  to  service  In  time. — A  disputed  question  as  to  whether 
there  has  been  service  in  time  of  a  case  on  appeal  should  be  sub- 
mitted to  the  court  below  to  find  the  facts.     Cummings  v.  Hoffman, 
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113  N.  C,  267;  Walker  v.  Scott,  102  N.  C,  487;  McDaniel  v.  Scurlock, 
115  N.  C,  297. 

Where,  in  a  court  below,  a  dispute  arose  as  to  whether  there  had 
been  service  of  a  case  on  appeal,  it  was  proper  for  the  judge  to  find 
the  facts  and,  having  found  that  there  had  not  been  such  service 
within  the  statutory  time,  it  was  proper  for  him  to  order  the  appel- 
lant's "case  on  appeal"  to  be  stricken  from  the  files.  Hicks  v.  West- 
brook,  121  N.  C,  131. 

Time  counted  from  adjournment. — The  time  for  service  of  a  case 
on  appeal  must  be  computed  from  the  day  of  the  actual  adjournment 
of  the  court,  and  not  from  the  last  day  to  which  a  term  of  court 
could  be  extended.  Rosenthal  v.  Roberson,  114  N.  C,  594;  Delafield 
v.  Construction  Co.,  115  N.  C,  21;  Guano  Co.  v.  Hicks,  120  N.  C.  29; 
Walker  v.  Scott,  104  N.  C  481:  Chamblee  v.  Baker,  95  N.  C.  98: 
Turrentine  v.  R.  R.,  92  N.  C,  642;  Worthy  v.  Brady,  91  N.  C,  265; 
Davison  v.  Land  Co.,  120  N.  C,  259,  and  cases  cited. 

Not  cured  by  settlement  of  case. — The  settlement  of  a  case  on 
appeal  by  the  judge  does  not  cure  the  failure  to  serve  the  case 
within  the  time  fixed  by  law.  Forte  v.  Boone,  114  N.  C,  176;  Mc- 
Neill v.  R.  R.,  117  N.  C.,  642;  Barrus  v.  Railroad  Company,  121  N.  C, 
504. 

Service  of  case  on  appeal,  how  made. — An  appellant's  case  on  ap- 
peal from  the  superior  court  is  not  process;  hence,  service  of  a  case 
on  appeal  by  a  town  constable  is  a  nullity.  Forte  v.  Boone.  114  N. 
C,  176:  McNeill  v.  R.  R.,  117  N.  C,  642.  And  so  also  is  service  by 
counsel.  Roberts  v.  Partridge,  118  N.  C,  355.  And  service  after  the 
time  allowed  by  law.  Rosenthal  v.  Robertson,  114  N.  C,  594; 
Peebles  v.  Braswell,  107  N.  C,  68:  Cummings  v.  Hoffman,  113  N.  C. 
267. 

The  Code,  Sec.  597  (2),  regulating  the  manner  of  service  of  notices. 
is  applicable  to  service  of  case  on  appeal  and  exceptions  thereto. 
State  v.  Price.  110  N.  C,  599. 

Under  this  section,  which  provides  that  the  case  on  appeal  shall 
be  served  on  the  appellee,  without  specifying  the  manner  of  service, 
the  service  must  be  made  by  an  officer,  unless  service  is  accepted. 
Smith  v.  Smith,  119  N.  C,  314.     See  Sec.  597  (2)  post. 

Defective  service  waived. — The  improper  service  of  a  case  on  ap- 
peal is  cured  by  the  appellee's  acceptance  of  the  case  and  filing  ex- 
ceptions thereto,  without  objecting  to  the  mode  of  service.  Wood- 
working Co.  v.  Southwick,  119  N.  C,  601:  Roberts  v.  Partridge,  118 
N.  C,  355. 

Defective  service  not  waived. — The  fact  that  appellant,  after  the 
expiration  of  the  time  within  which  appellee  is  required  to  serve  his 
counter-case,  telegraphs  that  he  will  accept  service  of  the  case  on 
his  return  home,  and  does  so,  does  not  prevent  him  from  insisting  fon 
the  ground  that  the  counter-case  was  filed  too  late)  that  his  case  be 
taken  as  the  case  on  appeal.     Watkins  v.  Railroad,  116  N.  C.  961. 

The  legal  mode  of  service  of  a  case  on  appeal  is  not  waived  by  an 
agreement  of  counsel  for  the  appellee  that  the  appellant  is  "to  serve 
the  case  on"  appellee  by  a  certain  time.  Smith  v.  Smith,  119  N.  C.f 
311. 

Defective  service  not  cured  by  judge. — Failure  to  serve  the  case  on 
appeal  on  appellee  legally  and  in  due  time  cannot  be  cured  by  the 
action  of  the  judge  below  in  thereafter  settling  the  case.  Forte  ▼. 
Boone,  114  N.  C,  176;  McNeill  v.  R.  R..  117  N.  C.  642. 

Court  cannot  extend  statutory  time. — The  judge  below  has  no  au- 
thority, without  the  consent  of  the  appellee,  to  extend  the  time  fixed 
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by  the  statute  for  filing  exceptions:  and  no  agreement  of  counsel, 
when  denied  and  not  entered  upon  the  record  or  in  writing,  will  be 
considered  on  appeal.  Hemphill  v.  Morrison,  112  N.  C,  757:  State 
V.  Price,  110  N.  C,  599:  Sondley  v.  Asheville,  112  N.  C.t  694;  Pipkin  v. 
McArtin,  122  N.  C,  194. 

The  rule  that  a  party  is  bound  by  orders  made  In  a  pending  cause, 
during  the  session  of  the  court,  whether  actually  present  or  not, 
applies  only  to  such  orders  as  the  court  has  a  right  to  make  in  the 
course  of  progress  of  the  case  without  the  consent  of  parties,  but 
not  others  such  an  entry  of  additional  time  to  make  and  serve  case 
on  appeal.     Woodworking  Co.  v.  South  wick,  119  N.  C,  611. 

Presumption  of  waiver. — Where  an  entry  upon  the  minute  docket 
of  the  superior  court  at  the  close  of  a  trial,  as  shown  by  the  trans- 
cript of  the  record  on  appeal,  shows  an  order  as  follows:  "Thirty 
days  to  defendant  to  serve  case  on  appeal,"  this  court  will  presume 
that  such  order  was  made  by  consent  of  the  parties.  Woodworking 
Co.  v.  Southwick,  119  N.  C,  611;  Henry  v.  Hilliard,  120  N.  C,  479. 

Failure  to  settle  case,  counsel  insolvent. — If  the  failure  to  settle 
case  is  without  fault  of  appellant,  and  the  counsel  are  insolvent,  the 
supreme  court  will  grant  a  certiorari.     Ice  Co.  v.  R.  R.,  125  N.  C,  17. 

Upon  whom  case  served- — Where  the  interest  of  several  parties  on 
the  same  side  are  identical  a  case  on  appeal  may  be  served  on  any 
one  of  them:  but  when  their  interests  are  different  and  they  are 
represented  by  different  counsel,  a  case  in  appeal  must  be  served 
on  each  set;  and  only  as  to  such  as  are  so  served  will  a  certiorari  be 
granted  when  the  judge  fails  to  settle  the  case  on  appeal.  Shober  v. 
Wheeler,  119  N.  C,  471. 

Strict  compliance  with  statute. — The  court  will  require  strict  com- 
pliance with  the  statute  regulating  appeals.  Ignorance  of  the  re- 
quirements or  a  custom  alleged  in  the  court  below  not  to  insist  on 
them  is  no  excuse.  Hemphill  v.  Blackwelder,  90  N.  C,  14:  Smith  v. 
Abrams,  90  N.  C,  21;  Griffin  v.  Nelson,  106  N.  C,  235. 

Code  requires  diligence  but  not  red-tape  technicalities. — An  ap- 
pellee cannot  complain  of  the  service  of  the  original  case  on  ap- 
peal instead  of  a  "copy"  thereof,  the  word  "copy"  in  section  550  of 
The  Code  bearing  no  such  restricted  meaning.  McDanlel  v.  Scur- 
lock.  115  N.  C,  295. 

An  appellant  cannot  complain  that  his  original  statement  of  case 
on  appeal  was  not  returned  to  him  within  five  days,  when,  In  fact, 
the  appellee's  exceptions  thereto  were  duly  filed  with  him  within  the 
five  days.     McDaniel  v.  Scurlock,  115  N.  C,  295. 

It  is  immaterial  that  entry  of  appeal  was  made  after  notice  given 
when  both  were  within  the  ten  days.  Simmons  v.  Allison,  119  N.  C, 
556. 

Effect  of  amendatory  act. — The  statute  (laws  1889,  ch.  161)  extend- 
ing the  time  to  perfect  appeals  applied  to  appeals  then  pending  and 
extended  the  time  of  the  appellee  to  file  exceptions,  as  well  as 
the  time  of  the  appellant  to  prepare  and  serve  his  case.  Where, 
therefore,  the  appellant  had  served  his  case,  after  the  time  within 
which  he  might  have  done  so  under  the  statute,  as  it  stood 
originally,  but  within  the  ten  days,  as  provided  in  the  act  of  1889, 
and  the  appellee  had  no  opportunity  to  file  exceptions:  Held,  that, 
although  the  appeal  was  saved  by  the  act  of  1889,  nevertheless  the 
appellee  was  entitled  to  the  statutory  period  of  five  days  In  which 
to  file  his  counter-case.  Walker  v.  Scott,  104  N.  C,  481;  McOee  v. 
Fox,   107  N.  C,  766. 

If  no  exceptions  filed  to  case. — When  the  appellant's  case  on  ap- 
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peal  is  served  In  time,  and  no  exception  or  counter-case  is  served, 
it  becomes  the  "case  on  appeal."  Booth  v.  Ratcliffe,  107  N.  O.,  6; 
Russell  v.  Davis,  99  N.  C,  115;  State  v.  Carlton,  107  N.  C,  956;  Isler 
v.  Haddock,  72  N.  C.,  119;  Simmons  v.  Andrews,  106  N.  C.f  201;  State 
v.  Price,  110  N.  C.,  599. 

If  an  appellant  sends  up  with  the  case  on  appeal  appellee's  ex- 
ceptions thereto,  which  prove  not  to  have  been  passed  on  by  the 
judge  who  settled  the  case,  they  will  be  considered  as  having  been 
accepted  by  appellant.  Jones  v.  Call,  93  N.  C,  170;  Owens  v.  Phelps, 
92  N.  C,  231;  Lyman  v.  Ramseur,  113  N.  C,  503;  Roberts  v.  Par- 
tridge, 118  N.  C,  355. 

Waiver  by  sending  papers  to  the  judge. — Where  an  appellant, 
whose  case  on  appeal  was  excepted  to  by  the  appellee  in  an  irregu- 
lar manner,  submitted  the  matter  to  the  judge  for  settlement,  the  de- 
fects in  the  appellee's  exceptions  were  thereby  waived.  Byrd  v. 
Bazemore,  122  N.  C.,  115. 

When  failure  to  settle  case  is  without  laches  of  appellant. — When 
the  case  is  not  settled  by  the  judge  upon  disagreement  of  counsel, 
a  new  trial  will  be  granted  only  when  there  has  been  no  lacKc*  on 
part  of  appellant.  Simmons  v.  Andrews,  106  N.  C,  201,  and  cases 
cited;  Commissioners  v.  Steamship  Co.,  98  N.  C,  163. 

Where  appellant's  case  on  appeal  was  served  within  the  time  pre- 
scribed on  the  appellee,  who  thereupon  mailed  his  counter-case,  with 
fees,  to  the  sheriff  of  the  county  where  appellant's  counsel  resided, 
and  the  sheriff,  in  due  course  of  mail,  should  have  received  it  in 
time  to  serve,  but.  did  not  take  it  from  the  post-office  until  too  late, 
no  laches  can  be  imputed  to  the  appellee.  Arrington  v.  Arlington, 
114  N.  C,  115.  Same  is  true  as  to  appellant.  Arrington  v.  Arling- 
ton, 114  N.  C,  113. 

Exceptions  should  be  specific. — Where  exceptions  are  too  indefi- 
nite case  should  be  remanded  for  judge  to  settle.  State  v.  King,  119 
N.  C,  910,  and  cases  cited. 

Judge's  notes  lost. — Where  it  appears  that  the  notes  of  the  trial 
have  been  lost,  and  the  judge  certifies  that  he  cannot  make  up  the 
case  on  appeal  without  them,  and  the  parties  cannot  agree  on  a 
statement  of  the  case,  and  it  further  appears  that  the  appellant  is  in 
no  default  in  perfecting  his  appeal,  a  new  trial  will  be  granted.  Isler 
v.  Haddock,  72  N.  C,  119:  Saunders  v.  Norris,  82  N.  C,  243;  State  v. 
Powers,  10  N.  C,  376:  Burton  v.  Green,  94  N.  C,  215;  Owens  v. 
Paxton,  106  N.  C,  480;  Clemmons  v.  Archbell,  107  N.  C.  653:  Mc- 
Gowan  v.  Harris,  120  N.  C,  139. 

It  appearing  that  the  case  on  appeal  and  the  exceptions  thereto 
were  delivered  to  the  judge,  who  dies  before  it  could  be  settled,  that 
the  papers  have  been  lost,  and  that  the  defendant  has  been  guilty 
of  no  laths**,  a  new  trial  is  awarded.     State  v.  Parks.  107  N.  C,  821. 

Where  the  trial  judge  is  unable  to  settle  the  case  on  appeal  be- 
cause of  the  loss  of  his  notes  of  the  trial  and  of  the  papers,  and  the 
parties  cannot  agree  on  the  case,  and  the  appellant  has  been  dili- 
gent in  endeavoring  to  have  the  case  on  appeal  settled  by  the 
judge,  a  new  trial  will  be  granted.    Ritter  v.  Grimm,  114  N.  C,  373. 

Where  the  evidence,  which  the  trial  judge  ordered  to  be  sent  up 
as  a  part  of  the  case  on  appeal,  on  which  the  only  question  presented 
was  whether  there  was  sufficient  evidence  to  go  to  the  jury,  was 
lost  by  the  carelessness  of  some  one,  a  new  trial  must  be  granted  to 
defendants.     State  v.  Huggins,  126  N.  C. 

Death  of  judge. — Where  the  case  and  counter-case  were  served  In 
time,  and  appellant  immediately  applied  to  the  judge  to  settle  it,  and 
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the  trial  judge  afterwards  died,  a  new  trial  will  be  ordered.  Taylor 
v.  Simmons,  116  N.  C,  70;  State  v.  Parks,  107  N.  C,  821;  Parker  v. 
Coggins,  116  N.  C,  71.  But  if  there  was  delay  in  perfecting  appeal 
and  judge  dies,  the  judgment  will  be  affirmed.  Heath  v.  Lancaster, 
116  N.  C,  69. 

Where  the  Judge  goes  out  of  office. — If,  in  case  of  an  appeal,  the 
judge  who  presided  at  the  trial  below  has  gone  out  of  office,  and  the 
papers  are  lost,  the  only  remedy  is  a  new  trial.  Isler  v.  Haddock, 
72  N.  C,  119;  Jones  v.  Holmes,  83  N.  C,  108. 

When  a  judge  goes  out  of  office  without  settling  a  case  on  appeal, 
and  the  appellant  has  been  in  no  default,  a  new  trial  will  be  granted. 
Simonton  v.  Simonton,  80  N.  C,  7;  Mason  v.  Osgood,  72  N.  C,  120; 
Adams  v.  Reeves,  74  N.  C,  106;  Shelton  v.  Shelton,  89  N.  C,  185. 

The  appellant  is  not  entitled  to  a  new  trial,  when  the  judge  goes 
out  of  office  without  settling  the  case,  if  the  appellant  is  guilty  of 
any  htc1bcs.  State  v.  Murray,  80  N.  C,  364.  Or  if  the  delay  of  appel- 
lant has  been  such  that  the  judge  has  forgotten  the  facts.  Simmons 
v.  Andrews,  106  N.  C,  201. 

Note. — By  amendment  incorporated  into  the  above  section  by  The 
Code  of  1883,  the  judge  who  tries  the  case  can  now  settle  the  case 
on  appeal,  notwithstanding  his  having  gone  out  of  office. 

The  fact  that  a  judge  who  tried  a  cause  has  gone  out  of  office  will 
not  since  above  amendment  prevent  his  settling  the  case  on  appeal. 
Ritter  v.  Grimm,  114  N.  C,  373. 

Judge  required  to  settle  case  in  sixty  days. — Although  the  failure 
of  the  judge  to  settle  a  case  on  appeal  within  sixty  days  after  the 
courts  of  the  district  closed  might  subject  him  to  a  civil  action  for 
the  penalty  prescribed  in  the  statute,  he  may,  after  that  time,  make 
up  the  case.     State  v.  Williams,  109  N.  C,  846. 

Delay  in  requesting  judge  to  settle  case. — Where,  on  failure  of  the 
counsel  to  agree  on  a  settlement  of  the  case,  appellant  does  not  "im- 
mediately" request  the  trial  judge  to  settle  the  same,  but  delays  to 
do  so  for  several  weeks,  on  the  death  of  the  judge,  if  no  legal  ex- 
cuse for  the  Inches  is  shown,  the  judgment  will  be  affirmed.  Heath 
v.  Lancaster,  116  N.  C,  69;  Simmons  v.  Andrews,  106  N.  C,  201. 

If  no  request  to  judge  to  fix  time  and  place. — When  the  appellant's 
counsel,  on  receipt  of  appellee's  case,  sends  the  papers  to  the  judge 
to  settle  the  case  on  appeal  without  any  "request,"  as  required  by 
The  Code,  Sec.  550,  to  fix  a  time  and  place  for  settling  the  case,  the 
judge  is  not  required,  in  the  absence  of  such  request,  to  give  notice, 
and  the  case  settled  will  not  be  set  aside  in  the  supreme  court,  es- 
pecially when  appellant's  counsel  took  no  steps  for  three  months  to- 
wards securing  a  hearing  before  the  judge  in  the  matter.  Walker  v. 
Scott,  106  N.  C,  56;  State  v.  Williams,  109  N.  C,  846. 

May  withdraw  case,  or  counter-case. — Where,  on  appeal,  the  case 
and  counter-case  were  filed  In  time,  but  the  trial  judge  died  before 
settling  the  case,  the  appellant,  instead  of  a  new  trial  being  granted, 
may  withdraw  his  case,  and  have  the  appeal  tried  on  the  counter- 
case.  Ridley  v.  R.  R.  Co..  116  N.  C,  923;  Drake  v.  Connelly,  107  N. 
C,  463;  Parker  v.  Coggins,  116  N.  C,  71. 

Counter-case. — It  is  no  objection  to  the  exceptions  filed  by  the 
appellee  to  the  appellant's  case,  that  they  are  in  the  form  of  a  coun- 
ter-case, and  not  of  specific  objections.  State  v.  Gooch,  94  N.  C,  982; 
Horne  v.  Smith,  105  N.  C,  322;  Harris  v.- Carrington,  115  N.  C,  187; 
McDaniel  v.  Scurlock,  115  N.  C,  295;  State  v.  King,  119  N.  C,  910. 

Appellant  entitled  to  have  exceptions  to  charge  incorporated. — The 
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appellant  is  entitled  to  have  his  assignments  of  error  to  the  charge, 
and  for  refusing  or  granting  special  instructions,  if  set  out  by  him 
in  his  statement  of  case  on  appeal,  incorporated  by  the  judge  in  the 
case  settled.  If  they  are  omitted,  certiorari  will  lie.  Lowe  v.  Elliott, 
107  N.  C,  718:  State  v.  Black,  109  N.  C.  856. 

If  counsel  agree  on  statement  of  case. — When  counsel  can  agree 
upon  a  statement  of  the  case  on  appeal,  both  in  criminal  and  civil 
actions,  the  judge  takes  no  part  in  its  preparation;  but  when  they 
cannot  agree,  the  judge  settles  the  case  on  appeal,  and  does  not 
merely  adjust  the  differences  between  the  appellant's  case  and  the 
specific  objections  filed  by  the  appellee.  State  v.  Gooch.  94  N.  C, 
982. 

Where  a  case  on  appeal  is  agreed  to  by  the  solicitor  and  counsel 
for  defendant  It  must  be  taken  as  correct.  State  v.  Chaffin,  125  N. 
C,  660;  distinguishing  State  v.  Cameron,  121  N.  C.  572. 

"Case"  found  among  files. — A  case  on  appeal  stated  by  the  parties 
and  intended  as  a  substitute  for  that  prepared  by  the  court,  found 
among  the  files  of  a  case  disposed  of  at  former  term  of  the  supreme 
court,  will  not  be  recognized  in  the  absence  of  affirmative  proof 
that  it  was  adopted  by  the  court.  Walton  v.  McKesson,  101  N.  C, 
428 

If  "case"  not  settled  in  time. — If,  for  any  reason,  the  judge  fails  to 
settle  the  case  on  appeal  upon  disagreement  of  counsel,  in  time  to 
be  docketed  in  the  supreme  court  at  the  next  term,  the  appellant 
must  bring  up  the  record  in  its  imperfect  state  and  have  it  docketed, 
and  then  move  for  the  proper  orders  to  get  the  case  on  appeal  before 
the  supreme  court,  otherwise  the  appeal  will  be  dismissed.  Pitman 
v.  Kimberly,  92  N.  0.,  562:  Bailey  v.  Brown,  105  N.  C,  127. 

Statement  of  case  conclusive  as  to  the  facts. — Parties  are  con- 
cluded by  the  facts  contained  in  the  statement  of  the  case  for  the 
supreme  court.  Therefore,  when  the  defendant  excepts  to  the  re- 
port of  a  commissioner  because  he  did  not  report  certain  evidence, 
and  the  case  shows  that  the  evidence  was  reported,  his  exception 
was  properly  overruled.     Schehan  v.  Malone,  71  N.  C.  144. 

The  record  of  a  case  on  appeal  certified  to  the  supreme  court  must 
be  taken  as  imparting  verity,  and  cannot  be  explained  or  contra- 
dicted by  matter  dehors.  An  appellant  is  not  entitled  to  a  new  trial, 
or  to  a  mandamus  commanding  the  judge  to  send  up  a  correct  state- 
ment of  the  case,  upon  affidavit  that  the  case  as  settled  by  the  judge 
does  not  correctly  set  forth  the  grounds  of  exception.  He  may  ap- 
ply for  a  certiorari.  McDaniel  v.  King,  89  N.  C,  29;  Broadwell  v. 
Ray,  111  N.  C,  457;  Allen  v.  McLendon,  113  N.  C,  319. 

Note. — See  cases  cited,  Sec.  545,  ante,  as  to  requisites  for  certio- 
rari in  such  case. 

Suggestions  of  counsel  as  to  what  occurred  on  the  trial  will  not  be 
regarded.  The  court  is  confined  to  the  consideration  of  the  record. 
Greenleaf  v.  Railroad,  91  N.  C,  33. 

Where  it  appears  that  the  appellant  served  no  case  on  appeal,  and 
the  court  settled  the  case,  it  is  presumed  that  he  did  so  by  consent  of 
parties.     State  v.  Crook,  91  N.  C,  536. 

Where  it  was  stated  in  the  record  by  the  judge  who  settled  the 
case  on  appeal,  that  it  was  agreed  that  the  court  should  make  out  the 
statement  of  the  case  without  notice  to  counsel,  the  supreme  court 
will  take  it  as  true,  and  will  not  expunge  the  case  from  the  trans- 
cript on  the  affidavit  of  the  appellee  and  his  counsel  that  no  such 
agreement  was  made.     McCoy  v.  Lassiter,  94  N.  C.  131. 

Exceptions  will  not  be  heard  In  the  supreme  court  as  to  the  man- 
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ner  in  which  the  case  on  appeal  was  made  up.  State  v.  Starnes,  94 
N.  C,  973:  Tayloe  v.  Steamship  Co.,  88  N.  O.,  15. 

The  case  on  appeal  must  be  accepted  as  conclusively  true  when 
made  out  by  the  judge  upon  disagreement  of  counsel,  and  the  su- 
preme court  will  not  grant  a  certiorari  to  force  the  judge  to  make 
up  a  new  case  and  insert  matters  therein  alleged  by  counsel  to  have 
been  omitted.  State  v.  Miller,  94  N.  C,  902;  State  v.  Gooch,  94  N.  C, 
982;  State  v.  Gay,  94  N.  C,  821;  State  v.  Journigan,  120  N.  C,  568. 

The  statement  of  the  case  on  appeal  by  the  court  imports  absolute 
verity,  and  nothing  will  be  heard  to  the  contrary.  Covington  v. 
Newberger,  99  N.  C,  523;  State  v.  Debnam,  98  N.  C,  712;  State  v. 
Hart,  116  N.  C,  977. 

A  motion  will  not  be  entertained  in  the  supreme  court  to  allow  an 
appellant  to  file  a  record  of  proceedings  subsequent  to  the  appeal, 
and  independent  of  it,  for  the  purpose  of  making  a  case  here  sub- 
stantially different  from  the  one  tried  in  the  court  below,  nor  will 
the  case  be  remanded  for  a  like  purpose.  Whitehead  v.  Spivey,  103 
N.  C,  66. 

The  statement  of  the  trial  judge  as  to  what  he  said  in  his  charge 
to  the  jury  is  conclusive,  and  an  exception  based  upon  an  alleged 
instruction  which  does  not  appear  in  the  charge  as  given  in  full  by 
him  will  not  be  considered.  Paper  Company  v.  Chronicle,  115  N.  C, 
147. 

Where  facts  are  stated  In  the  exception. — The  supreme  court  will 
not  assume  that  the  facts  stated  in  an  assignment  of  error  are  true, 
when  the  case  on  appeal,  settled  by  the  trial  judge,  contains  no 
statement  of  such  facts.  Merrell  v.  Whitmire,  110  N.  C,  367;  Lut- 
trell  v.  Martin,  112  N.  C,  594:  State  v.  Hart,  116  N.  C.,  976;  Paper  Co. 
v.  Chronicle,  115  N.  C,  147;  Patterson  v.  Mills,  121  N.  C,  259. 

Only  part  of  charge  excepted  to  presumed  sent  up. — On  appeal  the 
judge  below  is  not  presumed  to  have  sent  any  part  of  the  charge 
except  that  bearing  upon  exceptions  taken  and  the  presumption  is 
that  the  parts  of  charge  not  excepted  to  was  correct.     State  v.  Ridge, 

125  N.  C,  657:  Watkins  v.  R.  R..  116  N.  C,  961;  State  v.  Kinsauls, 

126  N.  C;  State  v.  Cox,  110  N.  C,  503:  McKinnon  v.  Morrison,  104  N. 
C  354. 

Remanded  to  settle  case. — Where  there  had  been  two  defendants, 
as  to  one  of  whom  a  nol.  pros,  was  entered,  and  a  verdict  and  judg- 
ment against  the  other,  who  appealed  and  served  a  case  on  appeal 
upon  plaintiff's  counsel,  and  he  having  reason  to  believe  that  the 
attorney  for  the  nol.  promed  defendant  was  also  attorney  for  the 
appellant,  though  such  was  not  the  fact,  served  his  counter-case  on 
such  attorney:  Held,  upon  motion,  that  it  was  proper  to  remand  the 
case  to  be  made  up.    Russell  v.  Koonce,  102  N.  C,  485. 

Where,  upon  disagreement,  the  case  on  appeal  was  settled  by  the 
judge,  who  added  to  the  case,  "I  do  not  remember  distinctly  what 
occurred;  I  believe  that  this  statement  is  correct;  therefore  I  adopt 
it,"  it  was  remanded  to  the  judge  in  order  to  settle  the  case  again. 
Simmons  v.  Andrews,  104  N.  C,  127. 

When  counsel  misunderstand  terms  of  written  agreement  as  to 
time  of  settling  the  case  on  appeal,  and  there  is  reasonable  ground 
for  being  misled  thereby,  and  the  case,  as  served  by  appellant,  is 
lost,  the  case  will  be  remanded,  with  leave  to  parties  to  serve  case 
and  counter-case  de  novo,  and  upon  disagreement,  case  on  appeal 
to  be  settled  by  the  judge,  nunc  pro  tunc.     Mitchell  v.  Hoggard,  105 

N.  C,  173. 
Where  the  counter-case  was  not  served  in  time  without  laches  of 

767 


§550  CLARK'S   CODE   OF   CIVIL   PROCEDURE. 

appellee,  the  case  will  be  remanded  and  the  appellee  will  be  allowed 
Ave  days  after  the  certificate  of  the  supreme  court  is  filed  in  the 
court  below,  to  file  exceptions  to  the  appellant's  case  on  appeal  nunc 
pro  tunc,  and  in  default  of  an  agreement  the  judge  who  tried  the 
cause  will  settle  the  case.  Arrington  v.  Arrington,  114  N.  C,  113; 
Walker  v.  Scott.  104  N.  C,  481. 

Where  an  appellant,  after  exceptions  filed  to  his  "case  on  appeal/* 
fails  to  apply  to  the  judge  to  settle  the  case,  this  court  may  con- 
sider the  appellant's  "statement"  as  amended  by  the  appellee's  ex- 
ceptions to  be  the  case  on  appeal,  and,  in  case  of  any  complications, 
the  cause  will  be  remanded  in  order  that  the  judge  may  settle  the 
case.     McDaniel  v.  Scurlock,  115  N.  C,  295. 

Where  there  is  no  case  on  appeal,  and  the  appellant  has  been  in 
no  laches,  a  motion  to  remand  will  be  allowed  if  a  case  on  appeal  is 
essential.  Brendle  v.  Reese,  115  N.  C,  552;  Taylor  v.  Simmons,  116 
N.  C,  70.  But  not  if  there  has  been  laches.  Heath  v.  Lancaster,  116 
N.  C,  69. 

What  "case"  should  contain. — There  can  be  but  few  cases  where  it 
can  be  necessary  or  proper  to  set  forth  any  of  the  evidence  in  a  case 
settled  for  the  supreme  court.  One  instance  is  where  exceptions  are 
taken  in  the  trial  to  the  admissibility  of  evidence,  in  which  case  the 
exception  is  made  a  part  of  the  case,  with  so  much  of  the  evidence 
as  may  be  material  to  the  question  to  be  raised.  Another  instance 
would  probably  be  the  finding  of  a  material  fact  by  the  court  which 
is  unsupported  by  any  evidence.  With  these,  and  perhaps  a  few 
other  rare  exceptions,  the  supreme  court,  even  if  disposed  to,  cannot 
look  into  the  voluminous  evidence  which  often  encumbers  the  trans- 
cript of  appeal.    Armfleld  v.  Brown,  70  N.  C,  27. 

The  Code  requires  in  all  cases  a  statement  of  a  "case"  on  appeal, 
plainly  stating  the  grounds  of  appeal,  and  arranged  in  convenient 
numbered  paragraphs;  and  these  provisions  must  be  complied  with. 
McNeill  v.  Chadbourne,  79  N.  C,  149;  Sampson  v.  Railroad,  70  N.  C, 
404. 

A  case  on  appeal  should  only  contain  matter  explanatory  ot  excep- 
tions taken.  Surratt  v.  Crawford,  87  N.  C,  372;  Green  v.  Collins,  28 
N.  C,  139. 

Only  facts  pertinent  to  the  exceptions  taken  in  the  trial  should  be 
stated  in  the  case  on  appeal.  All  superfluous  matter  should  be 
omitted.     Strickland  v.  Draughan,  88  N.  C,  315. 

The  rule  that  only  such  parts  of  evidence  should  be  set  forth  as 
will  enable  the  court  to  pass  upon  the  exceptions  made,  reiterated  by 
the  court.     State  v.  Alston,  94  N.  C,  930. 

Where  exception  is  taken  that  the  trial  judge  refused  certain  pray- 
ers for  instruction,  the  prayers  for  instruction  and  so  much  of  the  evi- 
dence as  bears  upon  them,  should  be  set  out  in  the  case,  and  not 
merely  a  statement  that  the  instructions  asked  were  substantially 
given  in  the  charge  to  the  jury.     State  v.  Sloan,  97  N.  C,  499. 

It  is  bad  practice  to  send  up  the  pleadings,  motions,  affidavits,  or- 
ders, etc.,  as  the  case  on  appeal,  by  agreement.  Anthony  v.  Estes, 
99  N.  C.,  598. 

Only  so  much  of  the  charge  as  distinctly  bears  upon  the  specific 
exception  need  be  sent  in  the  record.  McKinnon  v.  Morrison.  101 
N.  C,  354;  State  v.  Cox,  110  N.  C,  503;  Watkins  v.  R.  R.,  116  N.  C 
961:  State  v.  Ridge,  125  N.  C.  657;  State  v.  Kinsauls,  126  N.  C. 

Attention  of  trial  judges  called  to  evil  of  sending  up  superfluous 
and  unnecessary  matter  in  the  "case  on  appeal,"  especially  wh*n 
stenographic  notes  of  evidence  are  taken.  Durham  v.  Railroad.  108 
N.  C,  399;  Mining  Co.  v.  Smelting  Co.,  119  N.  C,  415. 
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Where  the  facts  set  out  are  meagre  and  uncertain. — When  the 
facts  in  a  case  on  appeal  are  so  meagre  and  uncertain  that  the  court 
cannot,  in  justice  to  the  parties,  pass  upon  the  question  raised  by  the 
pleadings,  a  new  trial  will  be  granted.    Jones  v.  Shaw,  84  N.  C,  218. 

Discrepancy  between  the  record  and  the  "case/' — When  there  is  a 
discrepancy  between  the  record  and  the  "case  on  appeal/'  the  record 
controls.  State  v.  Keeter,  80  N.  C,  472:  Adrian  v.  Shaw,  84  N.  C, 
832;  Farmer  v.  Williard,  75  N.  C,  401;  McCanless  v.  Flinchum,  98  N. 
C,  358;  State  v.  Carlton,  107  N.  C,  956:  Threadgill  v.  Commissioners, 
116  N.  C,  616;  State  v.  Ramsour,  113  N.  C,  642;  McDaniel  v.  Scur- 
lock,  115  N.  C,  295;  State  v.  Truesdale,  125  N.  C,  696. 

Where  there  is  a  conflict  between  the  record  and  the  case  on  ap- 
peal, the  record  must  prevail,  but  where  matters  are  stated  in  the 
case,  in  regard  to  which  the  record  is  silent,  they  will  be  accepted  as 
facts.     McNeill  v.  Lawton,  97  N.  C,  16. 

A  memorandum  of  the  clerk,  evidently  not  made  by  the  order  of 
the  court,  appearing  in  the  record  proper,  will  not  be  allowed  to 
prevail  over  a  distinct  statement  of  fact  In  the  case  on  appeal. 
Bowen  v.  Fox,  99  N.  C,  127. 

In  case  of  a  discrepancy  between  the  case  on  appeal  and  the  re- 
cord, the  latter  will  govern,  but  where  the  verdict  set  out  in  the  re- 
cord is  susceptible  of  different  meanings  and  an  admission  of  counsel 
set  out  on  the  case  or  on  the  argument  is  not  contradictory  but  ex- 
planatory of  the  true  meaning  of  the  verdict,  the  latter  will  be  al- 
lowed to  govern.     Sutton  v.  Phillips,  117  N.  C,  228. 

Case  "settled"  by  the  judge  outside  of  the  district. — An  appeal  will 
not  be  dismissed  because  the  statement  of  the  case  was  made  by  the 
judge  below  out  of  the  district  in  which  the  action  was  tried,  unless 
the  record  shows  that  the  appellee  demanded  to  be  present,  and  that 
by  reason  of  his  absence  he  was  prejudiced.  Whiteside  v.  Williams, 
66  N.  C,  141. 

Note. — This  section  now  provides  for  cases  in  which  the  judge 
may  settle  a  case  on  appeal  outside  of  the  district. 

The  absence  of  the  judge  from  the  district  does  not  dispense  with 
the  requirement  that  he  should  settle  the  case  on  appeal  on  disagree- 
ment of  counsel.     Owens  v.  Phelps,  92  N.  C,  231. 

Re-settlement  of  case. — A  judge  cannot  re-settle  a  case  on  appeal; 
he  can  only  correct  such  errors  as  have  resulted  from  inadvertence, 
mistake,  misapprehension  or  the  like.  Boyer  v.  Teague,  106  N.  C, 
571. 

No  case  on  appeal  and  no  error  on  face  of  record. — If  the  record 
shows  an  appeal,  but  there  is  no  case  on  appeal  settled  (in  those 
cases  where  such  "case"  is  required),  the  appeal  will  not  be  dis- 
missed, but  the  judgment  below  may  be  affirmed,  on  motion  of  ap- 
pellee, if  there  are  no  errors  on  the  record  proper.  Swepson  v.  Sum- 
mey,  74  N.  C,  551;  Utley  v.  Foy,  70  N.  C,  303;  Turner  v.  Foard,  83 
N.  C,  683;  State  v.  Orrell,  44  N.  C,  217;  Fleming  v.  Halcombe,  26 
N.  C,  268;  Royster  v.  Burwell,  90  N.  C,  25;  Mott  v.  Ramsay,  90  N.  C, 
29;  State  v.  Powell,  94  N.  C,  920;  Rencher  v.  Anderson,  95  N.  C. 
208:  State  v.  Henry,  104  N.  C,  914:  State  v.  Sheppard,  87  N.  C,  574; 
Neal  v.  Mace,  89  N.  C,  171:  Williams  v.  Johnson,  94  N.  C,  633;  Mc- 
Daniel v.  Pollock,  87  N.  C,  503;  Green  v.  Dawson,  92  N.  C,  61:  State 
v.  Freeman,  93  N.  C,  558:  Howell  v.  Jones,  109  N.  C,  102;  Lovic  v. 
Ins.  Co.,  109  N.  C,  302;  State  v.  Foster,  110  N.  C,  510;  State  v.  Green, 

111  N.  C,  646:  Hamilton  v.  Icard,  112  N.  C,  589;  State  v.  Whitmire, 

112  N.  C,  895;  Marshall  v.  Stine,  112  N.  C,  697;  Cummings  v.  Hoff- 
man, 113  N.  C,  267;  State  v.  Carter,  113  N.  C,  639;  Forte  v.  Boone, 
114  N.  C,  176:  Maggett  v.  Roberts,  114  N.  C,  227;  Fertilizer  Company 
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v.  Black.  114  N.  C,  591:  Rosenthal  v.  Roberson,  114  N.  C.  594;  Dela- 
field  v.  Construction  Company,  115  N.  C,  21;  Cunningham  v.  Cun- 
ningham, 121  N.  C.,  414. 

Upon  appeals  to  the  supreme  court,  it  will  not  affirm  the  judg- 
ment for  want  of  a  statement  of  the  case  on  appeal,  where  the  errors 
appear  sufficiently  assigned  in  the  record  itself.  Brooks  v.  Austin, 
94  N.  C,  222:  Appomatox  Co.  v.  Buffaloe,  121  N.  C,  37;  Griffith  v. 
Richmond,  126  N.  C. 

An  appeal  will  not  be  dismissed  because  there  is  no  statement  of 
the  case  on  appeal,  because  there  may  be  error  apparent  on  the  face 
of  the  record.  The  proper  motion,  if  there  be  no  error  apparent  on 
the  record,  is  to  affirm  the  judgment.  McCoy  v.  Lassiter,  94  N.  C.„ 
31:  Mfg.  Co.  v.  Simmons,  97  N.  C,  89;  Walker  v.  Scott,  102  N.  C. 
487;  Peebles  v.  Braswell,  107  N.  C,  68;  Hicks  v.  Westbrook,  121  N. 
C,  131:  Barrus  v.  R.  R.,  /rf.,  504. 

Where  there  is  no  case  on  appeal  settled  by  the  judge,  and  it  does 
not  appear  from  the  record  that  either  the  appellant's  "case"  or 
the  "counter-case"  was  served  In  time,  or  service  thereof  admitted, 
this  court  will  disregard  both  and  affirm  the  judgment,  unless  error 
appears  on  the  face  of  the  record.  If  both  had  been  served  in  time, 
the  appellee's  counter-case  would  be  deemed  to  have  acquiesced 
therein  by  not  referring  it  to  the  judge  to  settle  the  case.  Lyman  v. 
Ramseur,  113  N.  C,  503;  Roberts  v.  Partridge,  118  N.  C,  355:  Smith 
v.  Smith,  119  N.  C,  31ir  Smith  v.  Smith,  Id.,  314. 

Where  the  record  shows  an  entry  of  appeal  and  service  of  notice 
within  proper  time,  the  appeal  being  in  itself  an  exception  to  the 
judgment,  error  on  the  face  of  the  record  will  be  noted  on  appeal. 
Cummings  v.  Hoffman,  113  N.  C,  267:  Huntsman  v.  Lumber  Co.,  122 
N.  C,  583;  Clark  v.  Peebles,  120  N.  C,  31;  Murray  v.  Southed  and, 
125  N.  C.  175;  Reade  v.  Street,  122  N.  C,  301. 

Where  appellant's  counsel  handed  case  on  appeal  to  appellee's 
counsel,  who  did  not  accept  service  but  returned  the  case  with  his 
exceptions  to  appellant's  counsel,  who  rejected  the  counter-case  as 
not  being  returned  in  apt  time,  but  neither  sent  the  papers  to  the 
judge  to  settle  the  case  nor  caused  his  own  case  with  appellee's  ex- 
ceptions to  be  certified  to  this  court:  Held,  that  there  is  no  valid  case 
on  appeal,  and.  there  being  no  error  apparent  on  the  record,  the 
judgment  below  will  be  affirmed.  Roberts  v.  Partridge,  118  N.  C, 
355. 

"Case"  not  necessary,  when. — Where  the  record  presents  the  ex- 
ceptions necessary  to  enable  the  court  to  pass  upon  them,  no  formal 
statement  of  case  is  required.  State  v.  Crook,  91  N.  C,  536;  State 
v.  Byrd,  93  N.  C,  624;  Brooks  v.  Austin,  94  N.  C,  222. 

No  case  on  appeal  is  necessary,  when  the  case  is  tried  in  the 
court  below  upon  a  case  agreed,  or  on  a  demurrer.  Chamblee  v. 
Baker,  95  N.  C,  98:  Greensboro  v.  McAdoo,  112  N.  C,  359. 

No  formal  "case  on  appeal"  is  required  on  an  appeal  from  an  order 
granting  an  injunction  until  the  hearing.  Hamilton  v.  Icard.  112  N. 
C,  589. 

Burden  on  appellant. — Appellant  must  show  error  affirmatively, 
and  where  the  recital  is  insufficient  to  determine  whether  or  not  er- 
ror was  committed,  the  judgment  will  be  affirmed.  McCrlmmen  v. 
Parish,  116  N.  C.  614:  Falkner  v.  Thompson,  112  N.  C,  455:  Harmon 
v.  Hunt.  116  N.  C,  678. 

The  burden  is  on  the  appellant  to  show  that  he  was  prejudiced  by 
an  erroneous  instruction  to  the  jury.    Hulse  v.  Brantley,  110  N.  C, 

134. 

Presumption  in  favor  of  correctness  of  judgment  below. — Where 
it  is  not  pleaded  and  does  not  appear  that  a  person  is  a  married 
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woman,  there  is  no  presumption  of  law  to  that  effect.  The  pre- 
sumption is  in  favor  of  the  correctness  of  the  judgment.  Johnson  v. 
Loftin,  111  N.  C,  319:  Rencher  v.  Anderson,  95  N.  C,  208. 

When  the  entire  charge  of  the  judge  is  not  sent  up,  it  will  be  pre- 
sumed that  It  is  correct,  except  in  those  particulars  as  to  which  error 
is  assigned  in  the  case  on  appeal.  State  v.  Cox,  110  N.  C,  503;  Wat- 
kins  v.  R.  R.f  116  N.  C,  961:  State  v.  Ridge,  125  N.  C,  657;  State  v. 
Kinsauls,  126  N.  C. 

Where,  after  the  testimony  of  plaintiff  was  introduced  on  the 
trial  of  an  action  the  trial  judge  intimated  that  the  plaintiff  could 
not  recover,  and  there  was  no  motion  to  amend,  it  will  be  assumed  on 
appeal  that  the  intimation  was  made  with  reference  to  the  cause  of 
action  stated  in  the  complaint.     Hunt  v.  Vanderbilt,  115  N.  C,  559. 

Admission  of  counsel  or  of  party,  estoppel. — Admissions  by  coun- 
sel, in  the  course  of  a  trial  of  facts  to  which  the  Issues  relate,  pre- 
clude such  counsel  from  excepting,  after  the  trial,  to  instructions 
to  the  jury  to  answer  the  issues  in  accordance  with  such  admissions. 
Fleming  v.  Railroad  Co.,  115  N.  C,  676. 

Where  evidence  is  admitted  improperly,  but  the  defendant  after- 
wards admits  on  the  trial  the  very  fact  which  such  evidence  tended 
to  prove,  the  error  becomes  harmless  and  a  venire  de  novo  will  not  be 
ordered.     State  v.  Mace,  118  N.  C,  1244. 

Immateriality  of  error. — Error  in  the  admission  of  incompetent  or 
irrelevant  testimony,  the  exclusion  of  testimony,  or  erroneous 
instructions  to  the  jury  will  not  justify  a  new  trial,  unless  the 
appellant  was  prejudiced  thereby.  Yount  v.  Morrison,  109  N.  C, 
520;  State  v.  Crane,  110  N.  C,  530;  Whitford  v.  Newbern,  111  N.  C, 
272:  Houser  v.  Beam,  111  N.  C,  501:  State  v.  Alston,  113  N.  C,  666; 
Boykin  v.  Maddrey,  114  N.  C,  90;  Riser  v.  Combs,  114  N.  C.  640; 
Street  v.  Andrews,  115  N.  C,  417:  Penniman  v.  Alexander,  115  N.  C, 
555:  Conly  v.  Coffin,  115  N.  C,  563;  Love  v.  Raleigh,  116  N.  C,  296; 
Edwards  v.  Phifer,  121  N.  C,  388. 

The  immateriality  of  an  error,  on  the  trial  below,  must  clearly  ap- 
pear on  the  face  of  the  record  in  order  to  warrant  the  court  in  dis- 
regarding it.     McLenan  v.  Chisholm,  64  N.  C,  323. 

The  supreme  court  will  not  review  a  ruling  of  law  which  does  not 
affect  the  party,  even  if  erroneous.  Butts  v.  Screws,  95  N.  C,  215; 
Nissen  v.  Mining  Co.,  104  N.  C,  309. 

It  is  incumbent  on  the  appellant  to  show  that,  by  a  reception  of 
immaterial  or  incompetent  evidence,  he  was  probably  prejudiced. 
Glover  v.  Flowers,  101  N.  C,  134;  McGowan  v.  Railroad,  95  N.  C, 
417;  Livingston  v.  Dunlap,  99  N.  C,  268;  Street  v.  R.  R.,  115  N.  C, 
417:  Jones  v.  Mizell,  104  N.  C,  9. 

Where  the  jury  gave  substantial  damages,  which  are  affirmed  on 
appeal,  it  is  unnecessary  to  consider  the  charge  given  as  to  nominal 
damages.    Thompson  v.  Telegraph  Co.,  107  N.  C,  449. 

Direction  to  clerk  to  copy  notes. — A  case  on  appeal  which  states 
the  usual  formal  parts  and  adds,  "Here  the  clerk  will  copy  the  evi- 
dence," or  "judge's  notes,"  is  sufficient  although  it  is  a  better  prac- 
tice to  make  out  case  with  more  care,  and  to  set  out  the  evidence 
more  fully  than  the  judge's  notes,  taken  in  the  hurry  of  a  trial,  usu- 
ally do.     Wood  v.  Railroad,  118  N.  C,  1056. 

A  case  on  appeal,  after  stating  the  formal  parts,  added,  "Here  the 
clerk  will  copy  the  judge's  notes."  The  copy  of  the  case  served  on 
appellee  changed  this  to  "here  the  clerk  will  copy  the  evidence." 
This  variance  held  immaterial.    Wood  v.  Railroad,  118  N.  C,  1056. 

Distinction  between  "case  agreed"  and  "case  stated." — Quaere,  as 
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to  distinction  between  a  "case  agreed"  and  a  "case  stated."     Duval 
v.  Rollins,  71  N.  C,  218. 

Agreement  of  counsel  not  conclusive,  when. — An  agreement  of 
counsel,  of  record,  that  the  constitutional  requirement  of  twenty 
days  was  complied  with  before  passage  of  a  private  act,  is  not  con- 
clusive.    Gatlin  v.  Tarboro,  78  N.  C,  119. 

Where  no  errors  are  assigned. — Where,  upon  appeal,  no  errors  are 
assigned,  and  there  is  no  error  apparent  upon  the  record,  the  judg- 
ment of  the  court  below  will  be  affirmed.  Swepson  v.  Summey,  74 
N.  C,  551;  Turner  v.  Foard,  83  N.  C,  683:  King  v.  Page,  86  N.  C,  725- 
Neal  v.  Mace,  89  N.  C,  171:  Williams  v.  Johnson,  94  N.  C,  633:  State 
v.  Gardner,  94  N.  C,  953;  Pleasants  v.  Railroad,  95  N.  C,  195;  Jus- 
tice v.  Railroad,  96  N.  C,  412:  Dupree  v.  Tuten,  97  N.  C,  94:  Carroll 
v.  Barden,  97  N.  C,  191;  Wilson  v.  Shepherd,  98  N.  C.  154;  Brendle 
v.  Herrin,  98  N.  C,  539;  Patton  v.  Gash,  99  N.  C,  280;  Anthony  v. 
Estes,  99  N.  C,  598;  Tyson  v.  Tyson,  100  N.  C,  360:  Currie  v.  Clark, 
101  N.  C,  329;  Allen  v.  Railroad,  102  N.  C,  681;  State  v.  Bell,  103  N. 
C,  438;  Taylor  v.  Plummer,  105  N.  C,  56;  State  v.  Brown,  106  N. 
C,  645;  Colllins  v.  Young,  118  N.  C,  265. 

Assignment  of  error  not  necessary,  when. — No  particular  assign- 
ment of  error  is  necessary,  when  the  appeal  is  taken  from  a  judg- 
ment pronounced  on  an  agreed  statement  of  facts.  Davenport  v. 
Leary,  95  N.  C,  203;  Chamblee  v.  Baker,  95  N.  C,  359;  Greensboro 
v.   McAdoo,   112  N.  C,  359. 

Or  when  the  sole  objection  is  for  want  of  jurisdiction.  Robeson 
v.  Hodges,  105  N.  C,  49. 

Although  there  may  be  no  formal  assignment  of  error,  the  su- 
preme court  will  inspect  the  whole  record  and  pronounce  such  judg- 
ment as  in  law  ought  to  have  been  rendered.  Thornton  v.  Brady, 
100  N.  C,  38;  Hutson  v.  Sawyer,  104  N.  C,  1;  R.  R.  v.  Church.  104  X. 
C,  525;  Appomatox  Co.  v.  Buffaloe,  121  N.  C.,  37;  Westbrook  v. 
Hicks,  121  N.  C,  131,  and  cases  cited. 

Section  957  of  The  Code,  requiring  the  supreme  court  to  give  such 
judgment  as  shall  appear  to  be  proper  from  an  inspection  of  Lhr 
whole  record,  has  reference  only  to  essential  parts  of  the  record 
proper,  as  pleadings,  verdict  and  judgment.  McKlnnon  v.  Morrison, 
104  N.  C,  354. 

Except  as  to  questions  of  jurisdiction  and  sufficiency  of  com- 
plaint to  constitute  a  cause  of  action,  the  supreme  court  will  only 
consider  questions  presented  by  the  appeal,  and  this  even  thougti 
the  parties  should  agree  that  others  should  be  passed  upon.  Davis 
v.  Council,  92  N.  C,  725;  Bank  v.  Bobbitt,  108  N.  C.t  525. 

See  The  Code,  Sec.  967,  and  Rule  27  of  the  Supreme  Court,  port* 

Exception  taken  on  trial  need  not  be  re-assigned. — Where  a  case 
on  appeal  contained  an  objection  to  evidence  offered  which  was 
overruled  and  the  exception  entered,  it  was  sufficient  to  present  such 
question  for  review,  without  a  formal  assignment  of  error  in  the 
conclusion  of  the  case.    Jordan  v.  Furnace  Co.,  126  N.  C. 

Exceptions. — It  is  the  duty  of  the  party  appealing  to  specify  the 
points  upon  which  he  excepts  to  the  rulings  of  the  court  below.  Stout 
v.  Woody,  63  N.  C,  37;  Williamson  v.  Canal  Co.,  78  N.  C,  156;  Brid- 
gers  v.  Bridgers,  69  N.  C,  451. 

Parties  who  appeal  from  rulings  below  in  regard  to  the  evidence, 
must  set  forth,  in  distinct  terms,  the  evidence  rejected,  so  that  the 
court  may  pass  upon  its  admissibility.  Bland  v.  O'Hagan,  64  N.  C, 
471;  Sumner  v.  Candler,  92  N.  C,  634;  Watts  v.  Warren,  108  N.  C, 
514. 

It  is  a  rule  of  the  supreme  and  all  other  courts  of  error,  that 
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an  exception  will  not  be  considered  which  does  not  specifically  and 
distinctly  point  out  the  error  alleged,  and  show  wherein  the  error  is 
conceived  to  consist.  Bramble  v.  Brown,  71  N.  C,  613;  Greensboro 
y.  McAdoo,  110  N.  C,  430,  and  cases  cited. 

It  is  the  duty  of  the  appellant  objecting  to  rejected  evidence,  to 
show  that  it  was  competent  and  proper.  Sutliff  v.  Lunsford,  30  N. 
N.  C,  318;  Whitesides  v.  Twitty,  30  N.  C,  431;  Straus  v.  Beardsley. 
79  N.  C,  59;  State  v.  Keath,  83  N.  C,  626. 

Judgment  "on  inspection  of  whole  record." — Section  957  of  The 
Code  authorizing  this  court  to  give  such  judgment  as  it  shall  appear, 
"on  an  inspection  of  the  whole  record/'  ought  to  be  rendered,  refers 
to  such  matters  only  as  are  necessarily  of  the  record,  as  the  plead* 
ings,  verdict  and  judgment;  hence,  where  there  are  no  exceptions 
on  the  trial,  the  fact  that  the  indictment  charged  the  defendant  with 
obtaining  "money"  under  false  pretences,  while  the  proof  was  that 
he  obtained  "goods,"  is  not  ground  for  reversal  of  the  judgment 
against  the  defendant.     State  v.  Ashford,  120  N.  C,  588. 

Exception  that  there  was  no  evidence. — Exception  that  there  was 
no  evidence  sufficient  to  be  submitted  to  the  jury  is  waived  if  not 
taken  before  verdict.     State  v.  Hart,  116  N.  C,  976;  State  v.  Kiger, 

115  N.  C,  746;  State  v.  Varner,  115  N.  C,  744;  Fagg  v.  Loan  Associa- 
tion, 113  N.  C,  364;  State  v.  Braddy,  104  N.  C,  737;  Sugg  v.  Watson, 
101  N.  C,  188;  State  v.  Keath,  83  N.  C,  626;  McMillan  v.  Gambill,  106 
N.  C,  359;  Cotton  Mills  v.  Cotton  Mills,  115  N.  C.,  475;  Battle  v. 
Mayo,  102  N.  C.,  413,  438;  State  v.  Harris,  120  N.  C,  577,  and 
cases  there  cited ;  State  v.  Jones,  69  N.  C,  16 ;  Holden  v.  Strickland, 

116  N.  C,  185;  State  v.  Huggins,  126  N.  C;  State  v.  Wilson,  121  N. 
C,  650. 

An  exception  to  the  refusal  of  a  prayer  to  instruct  the  jury  that 
there  is  no  evidence  will  not  be  considered  on  appeal  where  the  case 
on  appeal  does  not  set  out  the  evidence  itself  or  contain  a  statement 
that  there  was  no  evidence,  the  presumption  being  that  the  trial 
judge  charged  the  jury  correctly  upon  the  evidence  adduced  on  the 
trial.    James  v.  Railroad,  121  N.  C,  530. 

Broadside  exception  to  the  charge. — An  assignment  of  error,  such 
as  "for  error  in  the  charge,"  or  "excepted  to,"  is  too  general,  and 
will  not  be  considered  by  the  supreme  court.  Davis  v.  Duval,  112 
N.  C,  833;  Greensboro  v.  McAdoo,  110  N.  C,  430;  State  v.  Mc- 
Kinney,  111  N.  C,  683;  Ward  v.  Railroad,  112  N.  C,  168:  Hemphill 
v.  Morrison,  112  N.  C,  757:  Paper  Company  v.  Chronicle,  115  N.  C, 
147:  Gwaltney  v.  Timber  Company,  115  N.  C,  579. 

A  "broadside"  exception  "to  the  charge  as  given"  is  valueless. 
Burnett  v.  Railway  Company,  120  N.  C,  517;  Kendrick  v.  Dellinger, 

117  N.  C,  491;  State  v.  Downs,  118  N.  C,  1242:  State  v.  Page,  116  N. 
C,  1016:  Hampton  v.  R.  R.,  120  N.  C,  534:  Barcello  v.  Hapgood,  118 
N.  C,  714;  State  v.  Moore,  120  N.  C,  570:  State  v.  Webster,  121  N.  C, 
586;  Wood  v.  Bartholomew,  122  N.  C,  177;  Pierce  v.  R.  R.,  124  N. 

An  exception  "to  the  giving  of  the  special  instructions  prayed  for, 
&c,  from  one  to  fourteen,  both  inclusive,"  is  a  specific  exception  to 
each  and  every  one  of  the  fourteen  special  instructions  so  numbered, 
and  is  as  available  as  if  a  separate  exception  was  made  seriatim  to 
each  Instruction.    Witsell  v.  Railway  Company,  120  N.  C,  557. 

Where  an  exception  presents  only  the  proposition  of  law  appli- 
cable to  the  whole  charge,  it  is  not  obnoxious  to  the  ground  of  be- 
ing a  "broadside  exception."  State  v.  Webster,  121  N.  C.  587;  State 
v.  Fulford  et  al.,  124  N.  C,  798. 

See  Sec.  412  (3),  and  cases  there  cited. 
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Exceptions  must  be  specific. — Where  a  case  on  appeal  does  not  dis- 
close the  grounds  of  the  appellant's  exceptions,  the  supreme  court 
will  affirm  the  judgment  below,  not  because  it  is  thought  to  be  right, 
but  because  it  cannot  be  seen  to  be  wrong.  Chasteen  v.  Martin,  84 
N.  C,  391. 

An  exception,  to  be  available  on  appeal,  must  point  out  specifically 
the  error  of  which  complaint  is  made.  Moore  v.  Hill,  85  N.  C,  218; 
Strickland  v.  Draughan,  88  N.  C,  315;  Arrington  v.  Goodrich,  95  N. 
C,  462;  Kendrick  v.  Dellinger,  117  N.  C,  492;  State  v.  King,  119  N. 
C,  910:  State  v.  Ashford,  120  N.  C,  588. 

Exception  only  lies  to  the  reply  elicited  by  a  question,  and  not  a 
question  which  is  unanswered.  Bost  v.  Boat,  87  N.  C,  477;  Tobacco 
Co.  v.  McElwee,  100  N.  C,  150. 

Where  objection  to  evidence  is  not  taken  in  apt  time  below,  it 
cannot  be  raised  on  appeal.    Shields  v.  Whitaker,  82  N.  C,  516. 

See  Sec.  412  (2),  and  cases  there  cited. 

An  exception  to  the  entire  charge  of  the  judge  to  the  jury,  without 
specifically  pointing  out  the  alleged  error,  will  not  be  entertained. 
Bost  v.  Bost,  87  N.  C,  477;  McKinnon  v.  Morrison,  104  N.  C,  854. 

See  Sec.  412  (3),  and  numerous  cases  there  cited. 

Where  the  contents  of  a  paper  excluded  from  the  evidence  are 
not  set  out  in  the  case  on  appeal,  but  the  substance  of  it  appears  as 
stated  by  counsel  when  offering  it,  this  is  sufficient  to  enable  the 
court  to  pass  upon  the  exception.     State  v.  Pierce,  91  N.  C,  606. 

The  court  reiterates  the  rule  that  no  exceptions  will  be  considered 
on  appeal,  except  such  as  appear  in  the  transcript,  and  were  made  in 
the  court  below.     Phipps  v.  Pierce,  94  N.  C,  514;  Calvert  v.  Miller, 

94  N.  C,  600;  Rodman  v.  Harvey,  102  N.  C,  1;  Lindsay  v.  Sanderlin, 
104  N.  C,  331. 

It  is  the  duty  of  the  party  excepting  to  show  the  error  excepted 
to,  and  to  state  such  of  the  evidence  as  is  necessary  to  enable  the 
supreme  court  to  comprehend  and  decide  the  point.  When  the  re- 
cord does  not  contain  such  evidence,  the  supreme  court  cannot  re* 
view  the  decision  of  superior  court,  but  will  affirm  it.  Williams  v. 
Whiting,  92  N.  C,  683. 

Where  the  plaintiff  does  not  object  to  the  counterclaim  on  account 
of  the  imperfect  pleading,  the  supreme  court,  on  appeal,  will  con- 
sider the  issues  which  were  tried  on  it  In  the  court  below.  Smith  v. 
McGregor,  96  N.  C,  101. 

Where  the  pendency  of  another  action,  and  a  judgment  therein 
which  disposes  of  the  subject-matter  of  the  controversy  in  the  new 
suit,  is  not  regularly  pleaded,  but  is  taken  advantage  of  by  an  ex- 
ception, the  informality  is  such  that  the  supreme  court  will  not 
pass  on  the  question,  but  will  remand  the  case  that  the  fact  may  be 
regularly  ascertained.    Holley  v.  Holley,  96  N.  C,  229. 

If  there  be  error  in  such  matters  as  are  not  necessarily  of  the 
record,  the  court  will  not  see  and  correct  it,  unless  it  be  assigned. 
(Report  of  State  v.  Reynolds,  95  N.  C,  616,  adverted  to  as  incorrect 
and  misleading.)  Thornton  v.  Brady,  100  N.  C,  38;  Appomattox  Co. 
v.  Buffaloe,  121  N.  C,  38. 

A  party  to  the  record  cannot  assign  as  error  that  an  order  made  in 
the  cause  affects  injuriously  the  rights  of  third  persons  who  are  not 
parties.     Coates  v.  Wilkes,  94  N.  C,  174. 

Where  exceptions  are  vague  and  indefinite,  or  where  thev  are 
based  upon  an  alleged  want  of  evidence,  but  do  not  point  to  the 
evidence  itself,  but  compel  the  appellate  court  to  search  for  it  in  the 
entire  evidence  sent  up,  they  will  not  be  considered.  Wiley  v.  Logan, 

95  N.  C,  358. 

Where  there  is  a  motion  for  a  new  trial  below  for  a  refusal  to  give 
Instructions  asked,  this  is  sufficient  assignment  of  error.    Taylor  v. 
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Plummer,  105  N.  C,  56,  cited  and  distinguished;  Everett  v.  William- 
son, 107  N.  C,  204. 

Where  the  facts  found  or  the  evidence  sent  up  are  not  sufficient  to 
point  the  exceptions  the  judgment  will  be  affirmed.  Falkner  v. 
Thompson,  112  N.  C,  455. 

Not  essential  to  assign  errors  on  motion  for  new  trial. — While  it  is 
the  better  practice  that  the  grounds  of  exceptions  to  the  judge's 
charge  should  be  set  out  on  the  motion  for  a  new  trial,  so  as  to 
afford  him  an  opportunity,  on  fuller  reflection,  to  correct  any  errors 
committed  by  him,  and  save  the  delay  and  expense  of  an  appeal,  it  is 
not  essential.  It  is  sufficient  if  the  exceptions  are  stated  in  the  case 
on  appeal.  Bernhardt  v.  Brown,  118  N.  C,  702;  Blackburn  v.  Ins. 
Co.,  116  N.  C,  821. 

Exception  to  issues. — Where,  by  consent  of  the  parties,  the  judge 
frames  the  Issues  at  the  close  of  the  testimony  and  no  exception  is 
made  on  the  trial  to  such  issues  or  to  the  evidence  or  charge,  ob- 
jection cannot  be  raised  on  appeal  that  the  issues  submitted  were 
not  such  as  arose  on  the  pleadings.  Exception  to  the  issue  should 
be  made  on  the  trial  so  that  the  judge  may,  if  he  thinks  proper,  re- 
vise and  correct  them.  Willis  v.  Fisher,  112  N.  C,  529;  Robinson  v. 
Sampson,  121  N.  C,  99. 

Objection  to  the  issues  cannot  be  taken  for  the  first  time  on  ap- 
peal. Porter  v.  Railroad,  97  N.  C,  66:  Kirk  v.  Railroad,  97  N.  C,  82; 
McDonald  v.  Carson,  95  N.  C,  377;  Phifer  v.  Alexander,  97  ^.  C„  335. 

Where  it  appears  from  the  record  that  the  issues  were  not  elimi- 
nated in  writing  and  submitted  to  the  jury,  but  simply  "that  the 
jury  found  all  issues  in  favor  of  the  plaintiff,"  a  new  trial  will  not 
be  granted,  unless  objection  was  taken  at  the  trial.    Lamb  v.  Sloan, 

94  N.  C,  534.     See  Sees.  395,  396,  397  and  398,  ante. 

Omission  to  charge. — A  mere  omission  to  charge  is  not  error  un- 
less a  prayer  for  instruction  was  asked.  State  v.  Jackson,  112  N.  C, 
852.     See  Sec.  412  (3),  and  cases  cited. 

Refusal  to  give  instruction  asked. — Though  the  failure  to  give  an 
instruction  asked  for  in  writing  is  deemed  excepted  to,  yet,  if  an 
exception  on  that  ground  is  not  set  out  in  the  case  on  appeal,  it  will 
be  deemed  to  have  been  waived.  State  v.  Blankenship,  117  N.  C, 
800;  Marshall  v.  Stine,  112  N.  C,  697;  Davis  v.  Duval,  112  N.  C,  833; 
Taylor  v.  Plummer,  105  N.  C,  56. 

Exception  to  evidence. — Rulings  of  the  lower  court  upon  the  ad- 
mission or  rejection  of  evidence  will  not  be  reviewed  unless  ex- 
cepted to  on  the  trial.     State  v.  Downs,  118  N.  C,  1242. 

Exception  to  Judgment. — Every  presumption  is  made  in  favor  of 
the  correctness  of  the  judgment  in  the  court  below.  So,  where  it 
appeared  from  the  record  that  the  judgment  was  rendered  on  the 
verdict  and  the  admissions  of  the  parties,  but  no  admissions  ap- 
peared in  the  records,  it  will  be  presumed  the  admissions  would  war- 
rant the  Judgment,  and  it  will  be  affirmed.  -  Rencher  v.  Anderson, 

95  N.  C,  208:  Johnson  v.  Loftin,  111  N.  C,  319. 

Upon  the  objection  being  taken  that  a  judgment  is  erroneous  upon 
the  face  of  the  record  proper,  the  court  will  construe  the  judgment 
with  reference  to  the  pleadings,  evidence  and  charge,  and  not  with 
regard  to  the  issues  alone.     Sutton  v.  Walters,  118  N.  C,  496. 

An  appeal  from  a  judgment  is,  per  se,  an  exception  thereto  and 
there  need  be  no  other  exception  in  the  record.  Reade  v.  Street,  122 
N.   C,   301. 

Appeal  from  a  non-suit. — Where  the  appellant  is  a  plaintiff  who 
has  submitted  to  a  non-suit,  there  can  be  no  error  in  the  record 
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proper  which  could  avail  him.    Rosenthal  v.  Roberson,  114  N.  C, 
594. 

Where  the  judgment  of  a  nonsuit  is  entered  against  a  plaintiff  at 
the  close  of  his  evidence,  only  his  evidence  and  so  much  of  the  de- 
fendant's as  is  most  favorable  to  the  plaintiff  will  be  considered  on 
appeal  and  both  must  be  considered  in  the  light  most  favorable  to 
him.  Howell  v.  Railroad,  124  N.  C,  24;  Cable  v.  Railroad,  122  N.  C, 
892. 

Appeal  from  interlocutory  order,  an  exception. — An  appeal  taken 
from  an  interlocutory  order,  but  abandoned  because  prematurely 
taken,  will  operate  as  an  exception  to  such  order  upon  an  appeal 
from  the  final  judgment.    Alexander  v.  Alexander,  120  N.  C,  472. 

Will  not  consider  other  exceptions,  if  unnecessary. — The  supreme 
court  will  not  consider  exceptions  arising  upon  the  trial  of  other 
Issues,  when  one  issue,  decisive  of  the  appellant's  right  to  recover, 
has  been  correctly  found  against  him  by  the  jury.  Ginsberg  v. 
Leach,  111  N.  C,  15. 

Appeal  treats  case  upon  same  aspect  on  which  It  was  tried. 
Where  an  action  is  brought  and  tried  as  an  action  in  tort  it  must  be 
reviewed  on  appeal  on  the  same  theory,  and  this  court  will  not  un- 
dertake to  determine  whether  it  might  not  have  been  tried  favor- 
ably for  the  plaintiff,  as  an  action  for  breach  of  contract,  even  though 
the  complaint  contain  averments  which  would  sustain  such  an  ac- 
tion.    Allen  v.  Railroad  Co.,  119  N.  C,  710. 

Stipulations  as  to  other  cases. — The  supreme  court  will  not  take 
notice  of  and  act  upon  a  stipulation  as  to  other  cases  turning  upon 
the  principles  applicable  to  the  case  before  it.  Rawlings  v.  Hunt,  90 
N.  C,  270. 

Exceptions  made  after  verdict. — Exceptions  taken  after  verdict,  to 
issues,  to  evidence,  or  to  the  charge,  will  not  be  entertained.  Tayloe 
v.  Steamship  Co.,  88  N.  C,  15;  Fagg  v.  Loan  Assn.,  113  N.  C,  364; 
State  v.  Harris,  126  N.  C,  577,  and  cases  cited. 

Note. — It  is  otherwise  now  as  to  the  charge,  as  exceptions  thereto 
may  be  made  as  late  as  statement  by  appellant  of  his  case  on  appeal, 
but  not  later.  Lowe  v.  Elliott,  107  N.  C,  718;  State  v.  Varner,  115 
N.  C,  744:  Blackburn  v.  Ins.  Co.,  116  N.  C,  821. 

Burden  upon  appellant  to  show  error. — All  Intendments  are  taken 
most  strongly  against  a  party  alleging  error  on  the  recor*l:  there- 
fore, where  the  defendant  confessed  judgment  before  a  justice  on  a 
note  given  to  the  plaintiff  as  administrator  for  the  rent  of  a  house, 
and  then  appealed  and  objected  in  the  superior  court  that  the  plain- 
tiff had  no  right  of  action:  Held,  on  appeal  to  the  supreme  court,  the 
record  showing  nothing  to  the  contrary,  that  it  must  be  presumed 
that  the  plaintiff's  intestate  had  an  estate  for  years,  and  not  an 
inheritable  estate  in  the  premises.  Rush  v.  Steamboat  Co.,  67  N. 
C.  47. 

The  burden  is  upon  the  appellant  to  show  that  the  judgment  be- 
low is  in  error.  Oldham  v.  Kerchner,  79  N.  C,  106;  Utley  v.  Foy,  70 
N.  C,  303. 

Where  it  is  sought  to  enjoin  the  collection  of  a  judgment  on  the 
ground  of  want  of  jurisdiction  in  the  court  which  rendered  it,  every 
presumption  is  in  favor  of  the  jurisdiction,  and  it  must  be  made  to 
appear  affirmatively  from  the  record  that  the  court  had  no  jurisdic- 
tion.    Neville  v.  Pope,  95  N.  C,  346. 

The  presumption  is  in  favor  of  the  regularity  and  correctness  of 
the  proceedings  below,  and  error  will  not  be  presumed  unless  it  is 
assigned  and  shown.  Lyle  v.  Siler,  103  N.  C,  261;  State  v.  Debnam, 
98  N.  C.  712;  Neal  v.  Nelson,  117  N.  C,  393. 
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The  practice  as  to  exceptions  summarized  and  stated. — The  prac- 
tice in  statements  of  exceptions  summarized  and  fully  stated.  Tay- 
lor v.  Plummer,  105  N.  C,  56.  See  rule  "27  of  the  supreme  court, 
post. 

Exceptions  made  In  the  supreme  court  for  the  first  time. — Where 
an  appellant  elects  to  carry  a  case  from  the  probate  court  to  the 
judge  in  vacation,  it  is  still  within  the  discretion  of  the  latter  to  hear 
it  in  term  time,  and  rice  versa.  In  case  of  such  an  appeal,  if  there  be 
a  further  appeal  from  the  Judge  to  the  supreme  court,  the  latter  tri- 
bunal can  review  no  point  before  the  probate  court  that  was  not 
passed  upon  by  the  judge.    Rowland  v.  Thompson,  64  N.  C,  714. 

An  exception  cannot  be  made  for  the  first  time  in  the  supreme 
court.  Sampson  v.  Railroad,  70  N.  C,  404:  Turner  v.  Turner,  104  N. 
C,  566;  State  v.  Secrest,  80  N.  C,  450;  McMinn  v.  Hamilton,  77  N. 
C,  300;  Devereux  v.  Devereux,  81  N.  C,  12;  White  v.  Clark,  82  N. 
C,  6;  Whisenhunt  v.  Jones,  80  N.  C,  348;  State  v.  Hardee,  83  N.  C, 
619;  State  v.  Craige,  89  N.  C,  475;  State  v.  Jones,  69  N.  C,  16;  State 
v.  Potter,  61  N.  C,  388:  State  v.  Cowan,  29  N.  C,  239;  Mfg.  Co.  v. 
Brooks,  106  N.  C,  107. 

No  error  can  be  assigned  in  supreme  court  on  appeal  which  was 
not  assigned  in  court  below,  except  (1)  want  of  jurisdiction  in  the 
court  that  tried  the  case;  (2)  that  the  complaint  does  not  contain  a 
sufficient  cause  of  action.  Williamson  v.  Canal  Company,  78  N.  C, 
156;  Meekins  v.  Tatem,  79  N.  C,  546:  Stout  v.  Moody,  63  N.  C,  37; 
Bank  v.  Graham,  82  N.  C,  481;  Corbin  v.  Berry,  83  N.  C,  27;  Wellons 
v.  Jordan,  83  N.  C,  371;  State  v.  Langford,  44  N.  C,  436;  King  v. 
King,  20  N.  C,  164:  McKinnon  v.  Morrison,  104  N.  C,  354:  Taylor  v. 
Plummer,  105  N.  C,  56:  Walker  v.  Scott,  106  N.  C,  56;  Whitehurst 
v.  Pettipher,  105  N.  C,  40:  Mfg.  Co.  v.  Simmons,  97  N.  C,  89. 

Not  even  a  variance  between  allegation  and  proof  unless  urged 
below.  State  v.  Ballard,  79  N.  C,  627;  State  v.  Crockett,  82  N.  C, 
599;  Green  v.  Collins,  28  N.  C,  139:  Williamson  v.  Canal  Co.,  78  N. 
C,  156;  State  v.  Hinson,  82  N.  C,  597;  Williams  V.  Kivett,  82  N.  C, 
110. 

Exceptions  not  apparent  on  the  face  of  the  record,  and  which 
ought  to  have  been  taken  on'  the  trial  below,  will  not  be  heard  for  the 
first  time  on  appeal.  Whisenhunt  v.  Jones,  80  N.  C,  348;  Abernathy 
v.  Withers,  99  N.  C,  520,  and  cases  cited. 

Where  proceedings  to  obtain  the  construction  of  a  will  are  com- 
menced before  the  superior  court  clerk  or  judge  of  probate,  and  then 
transferred  to  the  superior  court  in  term  for  adjudication,  the  de- 
cision of  the  judge  of  the  superior  court  rendered  without  objection 
will  not  be  reversed  on  appeal  by  reason  of  a  defect  of  jurisdic- 
tion first  urged  in  the  supreme  court.  Houston  v.  Howie,  84  N.  C, 
349. 

Where  the  facts  of  a  case  are  to  be  passed  upon  by  the  Judge,  his 
failure  to  find  upon  an  issue  claimed  to  be  raised  by  the  pleadings  Is 
not  assignable  for  error,  unless  the  judge  was  requested  at  the  trial 
to  pass  upon  such  issue,  or  his  failure  to  do  so  was  then  called  to 
his  attention.     Bryant  v.  Fisher,  85  N.  C,  71. 

The  objection  that  a  judgment  on  a  demurrer  is  final,  and  not 
that  the  defendant  answer  over,  cannot  be  made  for  the  first  time  in 
the  supreme  court.     Moore  v.  Nowell,  94  N.  C,  265. 

Where,  in  the  supreme  court,  a  reference  is  made  to  the  clerk  to 
state  an  account,  an  exception  will  not  be  heard  upon  a  motion  to  con- 
firm the  report,  which  was  not  taken  in  the  court  below,  nor  on  the 
first  hearing  in  this  court.  Although  such  exceptions  cannot  be 
taken,  yet  if  the  court  can  see  from  the  report,  that  it  acted  under  a 
misapprehension  of  the  facts  in  the  first  hearing,  it  will,  ex  mero 
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motu,  modify  its  ruling,  when  it  is  plain  that  it  will  work  great  in- 
justice.   Depriest  v.  Patterson,  94  N.  C,  519. 

Where  a  judge  at  one  term  of  the  court  strikes  out  a  judgment 
made  at  a  former  term  and  substitutes  another  in  its  stead,  this 
could  not  be  assigned  as  error  in  the  supreme  court  for  the  first 
time,  there  being  no  exception  to  the  action  of  the  court  entered  at 
the  time.     Cowles  v.  Curry,  96  N.  C,  331. 

Upon  appeal  the  court  will  pass  upon  the  question,  whether  or  not 
the  facts  admitted  by  the  pleadings  constitute  a  plea  in  bar,  although 
such  question  was  not  passed  upon  directly  by  the  court  below. 
Woody  v.  Brooks,  102  N.  C,  334. 

Exception  that  there  was  not  sufficient  evidence  to  go  to  the  jury 
cannot  be  taken  for  the  first  time  in  the  supreme  court  Lawrence 
v.  Hester,  93  N.  C,  79;  State  v.  Glisson,  93  N.  C,  506;  State  v.  Bruce, 
106  N.  C,  792;  McMillan  v,  Gambill,  106  N.  C,  359;  State  v.  Klger, 
115  N.  C,  746;  Holden  v.  Strickland,  116  N.  C,  185;  Turner  v.  Lum- 
ber Co.,  119  N.  C,  387.    Set  Rules  Supreme  Court,  27. 

When  a  petition  by  tenants  in  common  for  sale  of  land  fails  to 
allege  possession,  objection  made  for  the  first  time  in  the  supreme 
court  will  be  disregarded.    Epley  v.  Epley,  111  N.  C,  505. 

When  no  exception  is  made  below  that  the  mortgage  and  contract 
were  not  recorded,  and  it  does  not  appear  how  the  fact  was,  the 
exception  cannot  be  taken  for  the  first  time  in  this  court  Every 
presumption  is  in  favor  of  the  correctness  of  the  proceedings  below. 
It  devolves  upon  the  appellant  to  assign  error  in  apt  time.  Crinkley 
v.  Egerton,  113  N.  C,  445. 

Contra. — Where  the  judge,  in  response  to  request  for  instructions, 
or,  of  his  own  accord,  misdirects  the  jury  upon  a  material  question 
of  law,  to  the  injury  of  the  appellee,  and  the  error  is  patent  upon 
the  record,  such  error  is  open  to  correction,  though  pointed  out  for 
the  first  time  in  the  supreme  court.  Burton  v.  Railroad,  84  N.  C, 
192;  Bynum  v.  Bynum,  33  N.  C,  632. 

Note. — These  two  decisions  are  opposed  to  the  entire  line  of  de- 
cisions (since  formulated  into  rule  27  of  the  supreme  court,  post) 
are  against  Sec.  550  of  The  Code,  which  requires  specific  exceptions 
and  cannot  be  now  considered  as  authority.  Fairness  to  the  appel- 
lee requires  that  an  exception  to  the  charge  should  be  made,  at  the 
latest,  in  stating  case  on  appeal,  so  that  he  may  be  prepared  to  argue 
the  exception.  McKinnon  v.  Morrison,  104  N.  C,  354;  Lowe  v.  El- 
liott, 107  N.  C,  718,  and  numerous  other  cases.  Under  the  Rules  of 
the  supreme  court  (Rule  22),  and  repeated  decisions,  the  "statement 
of  the  case"  on  appeal  should  only  contain  matters  pertinent  to 
exceptions  made  below  and  sent  up  to  be  reviewed,  and  should 
not  be  encumbered  with  anything  unnecessary  for  that  purpose. 

See  Sec.  412  (3),  ante,  and  cases  there  cited. 

Demurrer  to  evidence. — In  a  capital  case  when  the  whole  evidence 
appears  in  the  transcript  on  appeal,  and  the  Attorney  General  dooa 
not  object,  a  demurrer  to  the  evidence  may  be  entered  in  the  supreme 
court.  If  such  demurrer  is  sustained  a  venire  de  noro  will  be  ordered. 
State  v.  Wilcox,  118  N.  C,  1131;  State  v.  Huggins,  126  N.  C:  State 
v.   Kinsauls,   126   N.   C. 

Where  the  description  of  land  in  a  complaint  in  partition  was 
sufficient  to  inform  defendants  of  the  exact  land  in  controversy, 
a  demurrer  to  the  petition  for  insufficiency  of  description  cannot 
be  made  for  the  first  time  in  the  supreme  court.  Graves  v.  Barrett 
126  N.  C. 

Motion  to  dismiss  appeal,  when  to  be  made. — A  motion  to  dismiss 
an  appeal  for  irregularity  may  be  made  when  the  cause  is  called  for 
trial,  though  it  may  have  been  on  docket  a  previous  term  and  con- 
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tinued  for  want  of  time  to  try  it.    Hutchison  v.  Rumfelt,  82  N.  C, 
425;  Chastain  v.  Chastain,  87  N.  C,  283. 
See  Rules  of  Supreme  Court,  No.  16,  post. 

Motion  to  dismiss  wili  be  refused,  when. — A  motion  to  dismiss  an 
appeal  because  it  does  not  appear  that  a  case  had  been  made  and 
served  as  prescribed  by  the  Code  of  Civil  Procedure  will  not  be 
granted  when  opposing  counsel  states  on  oath  in  this  court  that  all 
the  requirements  of  the  Code  were  complied  with  in  the  court  be- 
low.    Kirk  v.  Barnhardt,  74  N.  C,  653. 

Note. — This  is  not  authority  except  when  the  allegation  is  not 
denied,  which  seems  to  have  been  the  case  in  this  instance. 

A  defect  in  the  name  of  a  defendant  in  the  summons  is  cured  by 
a  judgment  by  default  rendered  against  him.  When  such  judgment 
is  taken  before  a  justice  of  the  peace  and  carried  by  appeal  to  the 
superior  court,  it  is  the  duty  of  the  court  to  make  the  proper  amend- 
ment and  proceed  with  the  trial  upon  the  merits.  But  when  the  de- 
fendant in  such  case  took  an  appeal  from  the  justice,  and  failed, 
for  seven  terms,  to  make  any  motion  to  dismiss,  he  thereby  waived 
the  irregularity  complained  of.  Clawson  v.  Wolfe,  77  N.  C,  100. 
Such  clerical  error  may  be  amended  on  motion.  Patterson  v.  Wal- 
ton, 119  N.  C.f  500. 

An  appeal  will  not  be  dismissed  if  the  record  or  "the  case"  clearly 
discloses  the  grounds  of  appeal,  though  not  very  formally  made. 
Allen  v.  Griffin,  98  N.  C,  120;  explained,  Abernathy  v.  Withers,  99 
N.  C,  520. 

Appeal  dismissed  ex  mero  motu. — The  supreme  court  will  examine 
the  entire  record  upon  an  appeal,  and  if  it  appears  therefrom  that 
no  sufficient  cause  of  action  is  stated,  it  will,  ex  mero  motu,  dismiss 
the  appeal.  Knowles  v.  Railroad,  102  N.  C,  59;  Peacock  v.  Stott, 
104  N.  C,  154;  Norris  v.  McLam,  104  N.  C,  159;  Hagins  v.  Railroad, 
106  N.  C,  537. 

Where,  upon  the  inspection  of  the  whole  record,  it  appears  that 
the  judgment  was  unwarranted  upon  the  facts,  the  supreme  court 
will,  ex  mero  motu,  reverse  it.     Everett  v.  Raby,  104  N.  C,  479. 

When  the  appeal  will  be  dismissed  ex  mero  motu  discussed.  Ladd 
v.  Ladd,  121  N.  C,  118,  and  cases  cited.     See,  also,  Rule  27,  post. 

Amendments  in  appellate  court. — In  cases  of  appeal  from  the  pro- 
bate court  to  the  superior  court,  the  judge  has  the  same  right  to 
allow  amendments  as  if  the  case  had  been  constituted  in  his  court. 
Amendments  which  promote  justice  and  a  trial  on  the  merits,  are,  in 
general,  liberally  allowed;  but,  in  all  cases,  the  application  should 
be  made  in  due  time,  or  sufficient  reason  be  shown  for  the  delay. 
Sudderth  v.  McCombs,  67  N.  C,  353. 

Where  it  is  agreed  in  the  court  below,  that  a  complaint  may  be 
amended  so  as  to  supply  necessary  averments,  but  it  is  not  done,  the 
supreme  court  will  allow  the  amendment  to  be  filed  in  that  court. 
Hines  v.  Railroad,  95  N.  C,  434. 

Where  an  action  on  an  administration  bond  was  brought  in  the 
name  of  the  administrator  de  bonis  non,  and  not  in  that  of  the  state 
on  his  relation,  an  amendment  making  the  proper  plaintiff  will  be 
allowed  in  the  supreme  court,  without  terms,  although  the  objection 
was  not  taken  below,  and  was  made  for  the  first  time  on  appeal. 
Grant  v.  Rogers,  94  N.  C,  755;  Hodge  v.  R.  R.,  108  N.  C,  24;  Monger 
v.  Kelly,  115  N.  C,  294;  Forte  v.  Boone,  114  N.  C,  176. 

A  motion  to  strike  out  a  counter-claim,  because  the  court  did  not 
have  jurisdiction  of  it,  can  be  allowed  when  made  for  the  first  time 
in  the  supreme  court.     McKinnon  v.  Morrison,  104  N.  C,  354. 

An  additional  party  can  be  made  in  supreme  court.     Holloman  v. 
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Hollomon,  125  N.  C.,  29.  But  where  the  plaintiff's  right  to  sue  de- 
pends upon  a  decree  of  court  in  another  state,  such  decree  cannot 
be  offered  for  the  first  time  in  the  supreme  court  as  that  is  a  defect 
of  proof.     Person  v.  Leary,  126  N.  C. 

Sec  Sec.  273,  ante,  The  Code,  Sec.  965,  and  Rule  26  of  the  supreme 
court. 

Issues  of  fact  reviewed. — The  supreme  court  can  only  review  and 
pass  on  issues  of  fact  in  certain  cases,  and  then  only  when  the 
evidence  on  which  the  finding  in  the  court  below  was  based,  is  set 
out  fully  and  at  large  in  the  record.  Runnion  v.  Ramsay,  93  N.  C, 
410;  Worthy  v.  Shields,  90  N.  C,  192;  Coates  v.  Wilkes,  92  N.  C,  376; 
Young  v.  Rollins,  90  N.  C,  125;  Gatewood  v.  Burns,  99  N.  C,  357; 
Roberts  v.  Lewald,  107  N.  C,  305. 

Where  pleadings  are  confused. — When  pleadings  are  so  confused 
and  vague  as  to  leave  it  in  doubt  what  the  parties  are  contending 
over,  the  supreme  court  will  not  take  cognizance  of  the  cause  on 
appeal.     Woodlief  v.  Merritt,  96  N.  C,  226. 

Appeal  when  no  judgment  rendered. — Although  an  appeal  before 
any  judgment  is  rendered  below  is  premature,  and  will  be  dis- 
missed, yet,  when  it  appears  that  a  decision  of  the  supreme  court 
of  the  point  intended  to  be  raised  by  the  appeal  will  practically  ter- 
minate the  action,  the  opinion  of  the  court  may  be  given.  State 
v.  Nash,  97  N.  C„  514;  Railroad  v.  Reidsville,  101  N.  C,  404;  State  v. 
Divine,  98  N.  C,  778;  Thornton  v.  Lambeth,  103  N.  C,  86;  Bain  v. 
Bain,  106  N.  C,  239;  Milling  Co.  v.  Finlay,  110  N.  C„  411,  and  cases 
cited;  Farthing  v.  Carrington,  116  N.  C,  315;  Walters  v.  Starnee,  118 
N.  C,  842. 

Effect  of  appeal. — An  appeal  arrests  all  proceedings  in  the  court 
below  upon  the  judgment  appealed  from.  Skinner  v.  Bland,  87  N.  C, 
168;   Isler  v.  Brown,  69  N.  C,  125. 

But  does  not  withdraw  from  it  authority  to  order  proper  se- 
curity to  be  given  for  the  safe  keeping  or  investment  of  a  fund  or- 
dered by  the  judgment  to  be  distributed.  The  supreme  court  will 
not  entertain  an  application  to  make  disposition  of  the  fund  by  in- 
vestment pending  the  appeal.     Hinson  v.  Adrian,  91  N.  C,  372. 

While  the  supreme  court  may  take  notice  of  an  appeal  as  soon  as  it 
is  perfected  in  the  court  below,  for  the  purpose  of  bringing  it  up,  it 
is  not  properly  pending  in  the  supreme  court,  until  it  has  been 
docketed.     Avery  v.  Pritchard,  93  N.  C,  266. 

An  appeal  does  not  take  the  case  beyond  the  control  of  the  su- 
perior court,  until  it  is  perfected.     Coates  v.  Wilkes,  94  N.  C,  174. 

It  is  where  the  judgment  is  final  and  disposes  of  the  entire  con- 
troversy, that  the  appeal,  when  properly  perfected,  vacates  the 
judgment  and  the  whole  cause  is  transferred  to  the  appellate  court 
Even  then,  it  may,  for  some  purposes,  be  proceeded  with  in  the 
lower  court.     Green  v.  Griffin,  95  N.  C,  50. 

Note. — The  judgment  is  not  vacated  now,  but  merely  suspended 
by  the  appeal.    Acts  1887,  ch.  192. 

As  a  general  rule,  the  supreme  court,  in  the  exercise  of  its  appel- 
late functions,  cannot  acquire  jurisdiction  of  the  cause  and  the 
parties  thereto  until  a  proper  transcript  has  been  brought  up  and 
duly  docketed  therein.    Walton  v.  McKesson,  101  N.  C,  428. 

After  the  lapse  of  time  within  which  the  appellant  should  docket 
his  appeal  in  the  supreme  court,  if  he  fails  to  do  so,  the  superior 
court  may,  on  proper  notice,  adjudge  the  appeal  abandoned,  and 
proceed  as  if  it  had  not  been  taken.  Avery  v.  Pritchard,  93  N.  C 
266,  approved;  Fisher  v.  Mining  Co.,  105  N.  C,  123. 

Former  practice. — Under  the  practice,  prevailing  before  the  adop- 
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tion  of  the  present  procedure  in  relation  to  appeals,  the  trial  judge, 
without  the  Intervention  of  the  parties  to  the  action,  made  up  and 
stated  the  case  on  appeal,  and  when  filed  and  transmitted  to  the 
supreme  court  it  was  treated  as  a  part  of  the  record;  and  where  the 
record  proper,  and  the  case  on  appeal — though  the  latter  was  not 
certified  as  a  part  of  the  record — were  in  conflict  in  respect  to  a 
statement  of  the  fact,  the  case  on  appeal  was  allowed  to  prevail,  the 
records  of  the  supreme  court  containing  some  evidence  that  that 
court  had  proceeded  in  its  decision  upon  the  statements  therein 
made.    Walton  v.  McKesson,  101  N.  C,  428. 

Note. — For  former  practice  on  appeal,  see  2  Bat.  Dig:,  1017-1026, 
and  3  do.  518,  519. 

Sec.  551.     Clerk  to  make  copy  of  jit  da  mentor  oil  and  send 
to  clerk  of  supreme  court.     C.  C.  JP.,  a.  302.    1889,  c.  135. 

The  clerk,  on  receiving  a  copy  of  the  case  settled,  as  re- 
quired in  the  preceding  section,  shall  make  a  copy  of  the 
judgment-roll  and  of  the  case,  and,  within  twenty  days, 
transmit  the  same,  duly  certified,  to  the  clerk  of  the  supreme 
court.  Clerks  of  the  superior  court,  except  in  cases  where 
parties  are  allowed  to  appeal  without  giving  an  undertak- 
ing on  appeal,  shall  not  be  required  to  make  the  copy  of 
the  record  in  the  case  for  the  supreme  court  until  the  ap- 
pellant shall  have  given  the  undertaking  on  appeal  or  made 
the  deposit  required. 

Note. — The  last  paragraph  was  added  hy  ch.  135,  acts  1889. 

Duty  of  clerk  to  send  up  transcript. — If  a  clerk  fails  to  send  up  the 
transcript  in  time,  a  certiorari  lies.  Howerton  v.  Henderson,  86  N. 
C,  718.  If  there  is  no  laches  on  part  of  appellant  and  certiorari  is 
asked  for  at  the  first  term.     Suiter  v.  Brittle,  92  N.  C,  53. 

The  duties  prescribed  for  the  clerk  of  the  superior  court  in  respect 
to  making  and  transmitting  transcripts  of  records  upon  appeals  are 
ministerial,  and  he  has  no  authority  to  pass  upon  the  question 
whether  the  appeal  has  been  perfected.  Russell  v.  Davis,  99  N.  C, 
115. 

It  is  the  duty  of  the  clerk,  within  twenty  days  after  the  case  on 
appeal  is  filed  in  his  office,  to  send  up  a  transcript  to  the  supreme 
court  (The  Code,  Sec.  551),  but  in  civil  cases  not  unless  his  fees  are 
paid  by  the  appellant.  Sanders  v.  Thompson,  114  N.  C,  282.  Semble, 
that  leave  to  appeal  in  forma  pauperis  does  not  excuse  appellant  from 
paying  cost  of  transcript.  Bailey  v.  Brown,  105  N.  C,  127;  Andrews 
v.  Whisnant,  83  N.  C,  446;  Caldwell  v.  Wilson,  121  N.  C,  423. 

It  being  the  duty  of  a  clerk  of  the  superior  court  to  send  up  the 
transcript  of  a  record  in  criminal  action,  whether  the  fees  are  paid 
or  not.  State  v.  Nash,  109  N.  C,  822.  It  seems  that  failure  to  do 
so  would  be  indictable  for  neglect  of  duty.  State  v.  Deyton,  119  N. 
C,  880. 

Transcript  sent  up  in  less  than  twenty  days. — Although  the  clerk 
of  the  superior  court  is  allowed  twenty  days  from  the  filing  of  the 
case  on  appeal  in  which  to  send  up  the  transcript,  yet  he  may  do  so 
at  once  without  taking  the  whole  twenty  days  or  requiring  his  fees 
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to  be  paid  in  advance,  and  if  he  does  so  the  case  is  regularly  con- 
stituted in  this  court  and  the  appellant  cannot  complain.    Caldwell 
v.  Wilson,  121  N.  C,  423. 
S<ee  Rules  11  and  12  of  the  superior  courts,  post. 

Duty  of  appellant. — It  is  the  duty  of  the  appellant  to  see  that  the 
record  is  sent  to  the  supreme  court.  Where  the  case  on  appeal  was 
filed  in  the  office  of  the  clerk  of  the  superior  court  a  short  time  be- 
fore the  term  of  the  supreme  court  to  which  it  should  have  been 
brought  expired,  but  the  transcript  of  the  record  proper  was  not 
docketed  until  during  the  next  term,  the  appeal  was  dismissed,  al- 
though the  appellant  had  applied  for  a  certiorari  at  the  term  at  which 
his  appeal  should  have  been  docketed.  Pittman  v.  Kimberly,  92  N. 
C,  562. 

Before  the  supreme  court  will  entertain  an  appeal,  the  appellant 
must  cause  to  be  properly  filed  and  docketed  therein  a  duly  certified 
transcript  of  the  record  of  the  action  in  the  court  where  the  judg- 
ment sought  to  be  reviewed  was  rendered.  This  transcript  must  show 
that  the  court  from  which  the  appeal  was  taken  was  lawfully  organ- 
ized and  held,  and  all  the  proceedings  had  in  the  action  arranged  in 
an  orderly  manner.     State  v.  Preston,  104  N.  C,  733. 

When  case  on  appeal  is  not  sent  up,  appellant  must  at  first  term 
docket  record  proper  and  ask  for  certiorari.  Parker  v.  R.  R.t  121  N. 
C,  501,  and  numerous  cases  cited. 

The  failure  of  the  clerk  below  to  send  up  the  transcript  after  the 
case  on  appeal  had  been  filed  in  his  office  will  not  excuse  appellant's 
failure  to  have  the  transcript  or  case  on  appeal  filed,  where  there 
is  no  allegation  that  the  appellant  had  tendered  the  fees  for  such 
transcript  and  was  otherwise  free  from  laches.  Critz  v.  Sparger, 
121  N.  C,  283. 

Transcript  made  out  by  directions  of  appellant. — It  is  the  right  and 
duty  of  an  appellant,  subject  to  the  provisions  of  The  Code,  to  di- 
rect what  part  of  the  record  shall  be  sent  up.  Only  so  much  should 
be  sent  up  as  will  show  that  there  was  a  case  duly  constituted  in 
court,  and  the  verdict,  judgment  and  such  portions  of  the  proceed- 
ings, evidences  and  instructions  of  the  judge  as  will  enable  the  court 
to  pass  on  the  exceptions.  Sudderth  v.  McCombs,  67  N.  C,  353; 
Bryan  v.  Moring,  99  N.  C,  16. 

It  is  the  duty  of  the  appellant  to  have  so  much  of  the  record  sent 
up  as  may  be  necessary  to  present  clearly  the  matters  which  he  de- 
sires to  have  reviewed,  and  he  cannot  take  advantage  of  any  defect 
in  the  transcript  for  failure  to  set  out  the  case  intelligibly.  Smith  v. 
Fite,  98  N.  C,  517. 

In  an  action  for  the  diversion  of  surface  water  or  the  water  of 
natural  streams  by  the  construction  of  railway  lines,  surveys  of  the 
locality,  made  under  the  order  of  the  court,  must  be  introduced,  and 
accompany  the  record  on  appeal,  or  showing  be  made  by  appellant 
that  he  was  prevented  by  the  court  or  the  opposite  party  from  so 
doing,  on  penalty  of  liability  to  dismissal  of  appeal  or  affirmance 
of  judgment  on  the  ground  that  it  is  impossible  to  review  the  alleged 
errors.     Whichard  v.  Railroad,  117  N.  C,  614. 

Irrelevant  and  immaterial  matter* — Since  all  irrelevant  and  imma- 
terial matter  sent  up  as  a  part  of  the  case  on  appeal  unnecessarily 
adds  to  the  costs  of  the  copying  and  printing,  trial  judges  and  coun- 
sel are  admonished  not  to  make  cases  on  appeal  dumping  ground 
for  the  entire  evidence  and  other  minutiae  of  the  trial  below. 
Durham  v.  R.  R.,  108  N.  C,  399;  Mining  Co.  v.  Smelting  Co.,  119  N. 

C,  415. 
Where  the  sole  question  Involved  in  an  appeal  is  whether  the  judg- 
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ment  appealed  from  is  in  conformity  with  the  opinion  of  this  court 
In  a  former  appeal  in  the  same  case,  it  is  not  necessary  that  the 
transcript  should  contain  any  part  of  the  record  other  than  the 
formal  recitals  showing  that  the  court  was  properly  constituted  and 
held,  the  proceedings  had  subsequent  to  the  filing  of  the  opinion  of 
this  court,  and  the  exceptions  made  to  such  subsequent  proceedings. 
Simmons  v.  Allison,  119  N.  C,  556. 

Demand  of  exorbitant  fees. — The  fact  that  the  clerk  below  charged 
exorbitant  fees  for  making  the  transcript  of  "the  case  on  appeal," 
signed  by  the  judge,  is  no  excuse  for  the  appellant's  failure  to  send 
up  the  record.  If  the  fees  were  exorbitant,  the  appellant's  remedy 
was  to  paty  the  fees,  send  up  the  transcript  and  move  to  have  the 
clerk's  charges  retaxed.     Brown  v.  House,  119  N.  C,  622. 

Transcript  delayed  In  transit. — Where  the  transcript  of  the  record 
was  deposited  in  the  post-office  in  ample  time  to  have  reached  the 
supreme  court  before  entering  on  the  call  of  the  calendar  of  the  dis- 
trict to  which  the  case  belonged,  but,  by  some  delay  in  the  mails, 
did  not  reach  its  destination  until  after  the  time  for  docketing: 
Held,  that  the  excuse  was  reasonable,  and  the  appeal  would  not  be 
dismissed.    Walker  v.  Scott,  104  N.  C,  481. 

Two  transcripts  sent  up,  when. — When  both  parties  appeal,  there 
are  two  cases  constituted  in  the  supreme  court,  and  two  complete 
transcripts  must  be  made  out  and  transmitted  by  the  clerk.  Morri- 
son v.  Cornelius,  63  N.  C,  346;  Perry  v.  Adams,  96  N.  C,  347;  Jones 
v.  Hoggard,  107  N.  C,  349. 

Transcript  in  another  action. — The  transcript  of  the  record  in  an- 
other action,  not  in  evidence  on  the  trial  of  the  cause  in  which  the 
appeal  was  taken,  cannot  be  allowed  as  evidence  or  considered  on 
the  hearing  of  the  appeal    Byrd  v.  Bazemore,  122  N.  C,  115. 

If  transcript  Imperfect. — When  the  record  of  a  case  brought  upon 
appeal  to  the  supreme  court  is  imperfect,  the  case  ordinarily  will  be 
remanded  to  the  court  below.  Bradley  v.  Jones,  76  N.  C,  204;  Gor- 
don v.  Sanderson,  83  N.  C,  1:  Markham  v.  Hicks,  90  N.  C,  1;  Bethea 
v.  Byrd,  93  N.  C,  141;  Cox  v.  Jones,  110  N.  C,  309.  But  if  it  is  ap- 
parent that  the  appeal  is  without  merit  it  will  be  dismissed.  State  v. 
Preston,  104  N.  C,  733. 

When  the  transcript  fails  to  show  that  the  cause  was  properly  con- 
stituted below,  the  cause  will  be  remanded.  Bradley  v.  Jones,  76 
N.  C,  204;  Markham  v.  Hicks,  90  N.  C,  1;  State  v.  Farrar,  103  N. 
C.,  411. 

An  appeal  to  the  supreme  court  will  be  dismissed  when  the  trans- 
cript of  the  record  fails  to  show  that  a  court  was  held,  or  that  a 
grand  jury  presented  the  indictment,  and  when  it  appears  from  the 
case  on  appeal  that  the  grounds  on  which  the  defendant  appealed 
are  frivolous.  State  v.  McDowell,  93  N.  C,  541 ;  State  v.  Johnston, 
93  N.  C,  559. 

When  the  transcript  does  not  show  that  any  court  was  held,  or 
that  any  judge  was  present  or  gave  judgment,  it  is  so  defective  that 
the  supreme  court  has  no  jurisdiction  to  act  upon  it.  Broadfoot  v. 
McKeithan,  92  N.  C,  561. 

If  transcript  is  a  set  of  loose,  disconnected  papers,  the  case  will 
be  remanded.  State  v.  Jones,  82  N.  C,  691;  State  v.  Guilford,  49  N. 
C,  83 ;  Goff  v.  Pope,  82  N.  C,  696. 

The  transcript  should  be  in  accordance  with  requirement  herein 
laid  down.     State  v.  Butts,  91  N.  C„  524. 

Where  an  insufficient  record  on  appeal  is  sent  to  this  court,  the  ap- 
peal will  be  dismissed,  unless  it  appears  that  the  appellant  is  guilty 
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of  no  laches,  or  unless  a  serious  question  is  presented.  State  v.  May, 
118  N.  C.,  1204. 

The  overruling  of  an  objection  to  a  transcript  of  the  record,  sent 
from  the  county  from  which  a  case  has  been  removed,  cannot  be 
assigned  as  error  if  the  objector  refused  to  specify  in  what  re- 
spects the  transcript  was  defective:  certainly,  where  there  is  no  con- 
tention that  the  record  is  not  sufficient  to  show  that  the  court  be- 
low had  jurisdiction.     State  v.  Hassell,  119  N.  C,  852. 

See  cases  cited  under  the  preceding  section — subheads,  "What 
transcript  should  contain,"  and  "If  transcript  defective." 

Recital  in  transcript. — Where  the  record  recites  that  a  regular 
term  of  a  superior  court  was  opened  and  held  Wednesday  Instead  of 
Monday,  of  the  week  fixed  by  the  statute,  it  will  be  presumed  that 
the  sheriff  had  duly  opened  the  court  and  adjourned  it  from  day  to 
day,  as  provided  in  The  Code,  Sec.  926.  State  v.  Weaver,  104  N.  C, 
758. 

An  endorsement  by  counsel,  who  accepted  service  of  case  on  ap- 
peal adding  the  date  and  stating  that  he  did  not  waive  the  objection 
that  the  case  was  served  too  late,  was  competent  and  properly  cer- 
tified by  the  clerk  as  a  part  of  the  proceedings  in  the  case.  Barms 
v.  Railroad  Co.,  121  N.  C,  504. 

Judge's  notes. — Where  the  state's  solicitor  agrees  that  the  trial 
judge's  notes  of  the  testimony  shall  be  a  part  of  the  record  on  appeal 
and  such  notes  are  incomplete,  but  are  the  only  record  of  the  evi- 
dence, he  is  bound  by  the  insufficiency  of  the  evidence  shown  there- 
by.    State  v.  Wilson,  121  N.  C,  650. 

If  judge's  notes  lost  so  he  cannot  settle  case,  and  there  is  no 
Inches  of  appellant,  new  trial  ordered.  McGowan  v.  Harris,  120  N. 
C,  139,  and  cases  cited. 

Conflict  between  record  and  statement  of  case. — When  the  "state- 
ment of  the  case,"  or  any  part  thereof,  on  an  appeal  to  the  supreme 
court,  conflicts  with  the  record  proper,  the  latter  must  prevail,  be- 
cause it  imports  absolute  verity.  The  "statement  of  the  case"  is 
not  a  part  of  the  record  proper.  Farmer  v.  Williard,  75  N.  C.  401: 
State  v.  Keener,  80  N.  C,  472:  Adrian  v.  Shaw,  84  N.  C,  832:  Mc- 
Candless  v.  Flinchum,  98  N.  C,  358:  State  v.  Carlton,  107  N.  C. 
956:  McNeil  v.  Lawton,  97  N.  C,  16:  McDaniel  v.  Scurlock,  115 
N.  C,  295. 

Form  of  transcript  recommended  by  the  court. — It  is  recommended 
that  the  transcript  of  record,  on  appeal,  be  drawn  in  accordance 
with  Eaton's  Forms.  When  the  transcript  is  imperfect  the  court, 
of  its  own  motion,  may  order  a  certiomri  to  issue.  State  v.  Butts,  91 
N.  C,  524:  State  v.  Daniel,  121  N.  C,  574. 

In  criminal  cases. — It  is  not  essential  that  the  transcript  of  the  re- 
cord in  a  state  case  shall  contain  a  list  of  the  grand  jurors.  State  v.  Jim- 
merson,  118  N.  C,  1173.  But  the  record  should  state  that  a  "grand  jury 
was  drawn  and  sworn,  who  presented"  the  indictment  and  if  the  omis- 
sion of  this  recital  necessitates  a  certiorari,  the  clerk  will  not  be  allowed 
the  cost  of  the  transcript.     State  v.  Cameron,  122  N.  C,  1074. 

The  attention  of  the  clerks  of  the  superior  court  is  called  to  the 
necessity  of  observing  the  legal  requirements  in  respect  to  making 
up  transcripts  of  record  on  appeal  in  criminal  cases  so  as  to  show 
the  organization  of  the  court,  that  it  was  held  at  the  time  and 
place  specified  by  law,  that  a  grand  jury  was  drawn,  sworn  and 
charged  and  presented  the  indictment  set  forth  in  the  transcript 
State  v.  Daniel,  121  N.  C,  574. 
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Sec.  &52.  On  appeal  security  must  be  given  or  deposit  made, 
unless  waived.  C.  C.  P.,  s.  303.  1871-'2,  c.  31,  s.  1.  1887 , 
c.  192,  s.  1.     1889,  c.  135,  s.  2. 

To  render  an  appeal  effectual  for  any  purpose  in  any  civil 
cause  or  special  proceeding,  a  written  undertaking  must  be 
executed  on  the  part  of  the  appellant,  with  good  and  suffi- 
cient surety,  in  such  sum  as  may  be  ordered  by  the  court, 
not  to  exceed  the  sum  of  two  hundred  and  fifty  dollars,  to 
the  effect  that  the  appellant  will  pay  all  costs  which  may 
be  awarded  against  him  on  the  appeal ;  or  such  sum  as  may 
be  ordered  by  the  court  must  be  deposited  with  the  clerk 
by  whom  the  judgment  or  order  was  entered,  to  abide  the 
event  of  the  appeal ;  such  undertaking  or  deposit  may  be 
waived  by  a  written  consent  on  the  part  of  the  respondent. 

Amendment.     Acts  1887,  c.  192,  s.  1. 

The  stay  of  execution  provided  for  in  this  title  shall  not  • 
be  construed  to  vacate  the  judgment  appealed  from,  but  in 
all  cases  said  judgment  shall  remain  in  full  force  and  effect, 
and  the  lien  of  said  judgment  shall  remain  unimpaired  not- 
withstanding the  giving  of  the  undertaking  or  making  the 
deposit  required,  until  the  judgment  appealed  from  is 
reversed  or  modified  by  the  supreme  court. 

Amendment.     Acts  1889,  c.  185,  s.  2.  jRJPRE^E  CT  I  IBRARYt 

No  appeal  shall  be  dismissed  in  the  supreme  court  on 
the  ground  that  the  undertaking  on  appeal  was  not  filed 
earlier  or  the  deposit  made  earlier :  Provided,  the  under- 
taking shall  be  filed  or  such  deposit  made  before  the  record 
of  the  case  is  transmitted  by  the  clerk  of  the  superior  court 
to  the  supreme  court.  And  when  no  undertaking  on  appeal 
has  been  filed  or  deposit  made  before  the  record  in  the  case 
is  transmitted  to  the  supreme  court,  the  supreme  court  may, 
in  its  discretion,  thereafter  allow,  on  such  terms  as  may 
seem  best,  the  appellant  to  file  an  undertaking  on  appeal 
or  make  the  deposit. 

Appeal  bond  must  be  filed  within  ten  days. — The  undertaking  nec- 
essary to  perfect  an  appeal  must  be  given  within  a  reasonable  time 
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after  notice  of  the  appeal  has  been  given.  Bryan  v.  Hubbs,  69  N.  C, 
423. 

An  appellant,  if  not  allowed  by  the  court  to  appeal  without,  se- 
curity must  file  his  appeal  bond  at  the  term  at  which  the  case  was 
tried,  or  the  appeal  will  be  dismissed.  State  v.  Hawkins,  72  N.  C. 
180;   State  v.  Walker,  82  N.  C,  696. 

The  appeal  bond  must  be  filed  within  ten  days  after  the  rendition 
of  the  judgment,  unless  waived  by  agreement  of  counsel  appearing 
of  record.  If  not  filed  in  that  time,  or  waived,  the  appeal  will  be 
dismissed.  Wade  v.  Newbern,  72  N.  C,  498;  Taylor  v.  Brower,  78 
N.  C,  8:  Sever  v.  McLaughlin,  82  N.  C,  332;  Brown  v.  Williams,  83 
N.  C,  684;  Applewhite  v.  Port,  85  N.  C,  596;  Boyden  v.  Williams, 
92  N.  C,  546;  Harmon  v.  Herndon,  99  N.  C,  477. 

Unless  a  complete  appeal  bond  is  filed  within  the  ten  days,  the 
case  will  be  dismissed.  The  filing  of  a  bond  within  the  ten  days 
with  only  one  surety  and  unjustified,  but  which  is  after  the  ten  days 
signed  by  another  surety  and  justified,  is  not  sufficient  Smith  v. 
Reeves,  85  N.  C,  594. 

Ten  days  after  adjournment  of  court. — The  ten  days  within  which 
the  undertaking  on  appeal  must  be  filed,  are  not  counted  from  the 
day  on  which  the  judgment  is  rendered,  but  from  that  on  which  the 
court  adjourned.  Turrentine  v.  Railroad,  92  N.  C,  642;  Chamblee 
v.  Baker,  95  N.  C,  98;  Worthy  v.  Brady,  91  N.  C,  265;  Walker  v. 
Scott,  104  N.  C,  481. 

Under  act  1887,  ch.  121. — A  motion  to  dismiss  because  of  imper- 
fections in  the  undertaking  on  appeal,  will  not  be  entertained,  un- 
less the  provisions  of  ch.  121,  laws  1887,  are  complied  with.  Jones  v. 
Slaughter,  96  N.  C,  541. 

A  failure  to  execute  and  file  an  undertaking  on  appeal  within  the 
time  prescribed  by  law,  is  not  a  mere  "irregularity,"  and  hence  a 
motion  to  dismiss  the  appeal  for  such  failure  does  not  require  the 
twenty  days'  notice,  as  provided  by  the  act  of  1887,  ch.  121.  Harmon 
v.  Herndon,  99  N.  C,  477;  Bowen  v.  Fox,  98  N.  C,  396. 

The  omission  of  the  proper  penal  sum  in  an  undertaking  on  ap- 
peal will  not  be  considered  such  a  fatal  mistake  as  to  authorize  the 
court  to  dismiss  the  appeal  in  the  absence  of  the  notice  required  by 
the  act  of  1887,  ch.  121;  nor  will  the  omission  of  the  clerk  to  in- 
sert in  the  transcript  of  the  record  the  fact  that  the  appeal  was 
taken,  if  it  appears  in  the  case  on  appeal.  Allison  v.  Whittler,  101 
N.  C,  490. 

An  error  in  the  recital  in  an  undertaking  on  appeal,  of  the  rendi- 
tion of  the  judgment  from  which  the  appeal  is  taken,  will  not  au- 
thorize a  dismissal  of  the  appeal;  and  such  error  may  be  remedied 
under  the  provisions  of  the  act  of  1887,  ch.  121.  Lackey  v.  Pearson, 
101  N.  C,  651.  . 

A  motion  to  dismiss  appeal  for. insufficient  bond  will  not  be  enter 
tained,  unless  after  written  notice,  as  required  by  ch.  121,  acts  of 
1887.     McGee  v.  Fox,  107  N.  C,  766. 

See  Sec.  560,  post,  with  the  amendment  of  acts  1887,  ch.  121. 

Under  acts  1887,  ch.  192. — The  effect  of  this  statute  explained.  In 
re  Griffin,  98  N.  C,  225;  Stephens  v.  Koonce,  106  N.  C,  222;  Black  v. 
Black,  111  N.  C.f  300;  Bernhardt  v.  Brown,  118  N.  C,  710. 

Under  acts  1889,  ch.  135. — While  the  statute  passed  at  the  recent 
(1889)  session  of  the  general  assembly  provides  that  the  supreme 
court  may  allow  an  undertaking  on  appeal  'to  be  filed  in  that  court 
the  power  thus  conferred  will  not  be  exercised  unless  the  appellant 
show 8  a  reasonable  excuse  for  his  failure  to  give  the  undertaking 
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within  the  time  prescribed  by  The  Code,  Sees.  549,  552.    Harrison 
v.  Hoff,  102  N.  C,  25;  Jones  v.  AsheviUe,  114  N.  C,  620. 

An  appeal  will* not  be  dismissed  where  the  undertaking  was  not 
filed  in  the  prescribed  time,  if  filed  before  the  transcript  of  the 
record  was  sent  to  the  supreme  court.  Howerton  v.  Sexton,  (acts 
1889,  c.  135,  a.  1),  104  N.  C,  75:  Graves  v.  Hines,  106  N.  C,  323. 
Or  if  appellant  was  misled  by  appellee.  Willis  v.  R.  R.,  119  N.  C, 
718. 

Where  delay  Is  caused  by  absence  of  clerk. — Where,  upon  a  motion 
to  dismiss  an  appeal  on  the  ground  that  the  undertaking  was  not 
filed  in  time,  It  appears  that  the  appeal  was  taken  in  good  faith,  and 
the  failure  to  file  the  undertaking  in  time  was  caused  by  the  clerk 
of  the  superior  court  being  absent  from  his  office,  the  motion  will  be 
denied.    Jones  v.  Wilson,  103  N.  C,  13. 

Presumptive  date  of  filing. — Nothing  to  the  contrary  appearing,  it 
will  be  presumed  that  an  undertaking  on  appeal  was  filed  at  the 
date  of  the  justification.  It  is,  however,  competent  to  show  that  it 
was  filed  at  another  time.     Harmon  v.  Herndon,  99  N.  C,  477. 

Failure  by  neglect  of  party. — If  an  appellant  fails  to  perfect  his 
appeal  by  his  own  negligence  or  that  of  his  agent,  he  loses  it  en- 
tirely. It  is  not  the  duty  of  counsel  to  file  an  appeal  bond,  and  when 
the  appellant  loses  his  appeal  by  failure  of  counsel  to  comply  with 
his  promise  to  file  such,  this  is  the  neglect  of  a  mere  agent,  and  the 
appeal  cannot  be  reinstated.  Winborn  v.  Byrd,  92  N.  C,  7;  Churchill 
v.  Ins.  Co.,  92  N.  C,  485:  approved  in  Griffin  v.  Nelson,  106  N.  C, 
235. 

Where  no  bond  was  given. — Where  no  appeal  bond  's  given  and 
there  is  no  affidavit  of  inability  to  give  bond,  the  appeal  will  bn 
dismissed.  State  v.  Walker,  82  N.  C,  696:  State  v.  Patrick,  72  N.  C, 
217:  State  v.  Donaldson,  83  N.  C,  683:  State  v.  Spurtin,  80  N.  C, 
362. 

A  motion  to  dismiss  an  appeal  for  want  of  an  appeal  bond  comes 
too  late  after  argument.     Yancey  v.  Greenlee,  90  N.  C,  317. 

Where  an  appeal  without  bond  or  affidavit  was  allowed  "by  con- 
sent/* it  was  held  not  to  be  in  compliance  with  law.  State  v.  Kerns, 
90  N.  C,  650. 

Several  appeals  by  same  defendant. — Defendant  having  appealed 
in  three  cases  without  giving  appeal  bond  and  having  obtained  leave 
to  appeal  without  bond  in  one  case  only,  appeals  in  the  other  cases 
will  be  dismissed.     State  v.  Hamby,  126  N.  C. 

Deposit  in  lieu  of  bond. — The  clerk  has  no  authority  to  accept 
any  substitute  for  the  undertaking  on  appeal,  or  deposit  of  money 
in  lieu  thereof,  provided  by  the  statute.  Eshon  v.  Com'rs,  95  N. 
C,  75. 

When  the  appellant  deposited  with  the  clerk,  a  bond  due  to  him- 
self, and  secured  by  a  mortgage,  as  a  substitute  for  the  undertaking 
on  appeal,  this  was  not  a  compliance  with  the  statute,  and  the  ap- 
peal should  be  dismissed.    Ibid. 

Quaere,  whether  an  appellant  can  execute  a  mortgage  on  real 
property  in  lieu  of  a  justified  undertaking  on  appeal,  under  the  pro- 
visions of  The  Code,  Sec.  117:  but  even  if  this  be  so,  the  statute 
must  be  strictly  followed.    Ibid. 

A  sufficient  bond  substituted  for  an  insufficient  one. — The  supreme 
court  may  allow  an  appellant  to  substitute  a  sufficient  for  an  insuffi- 
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cient  appeal  bond,  after  a  motion  by  the  appellant  to  dismiss  the  ap- 
peal for  such  defect.    Robeson  v.  Lewis,  64  N.  C,  734. 

Appeal  bond  invalid. — An  appeal  bond  made  payable  to  the  state  1b 
void.     Dorsey  v.  Railroad,  91  N.  C.,  201. 

But  an  undertaking  is  valid  though  it  may  not  recite  which  party 
appealed.     Chamblee  v.  Baker,  95  N.  C,  98. 

Co-defendant  not  appealing,  sufficient  surety. — Where  the  judg- 
ment is  against  only  one  defendant,  and  the  appeal  bond  is  signed  by 
both,  the  latter  is  sufficient  surety  under  the  statute.  Syme  v.  Bad- 
ger, 91  N.  C,  272. 

Undertaking  must  be  sent  up  with  transcript. — On  an  appeal  to  the 
supreme  court,  an  undertaking  of  appeal  must  be  sent  up  with  the 
transcript.     Felton  v.  Elliott,  66  N.  C,  195. 

Undertaking  secures  costs  of  appellee,  not  of  appellant. — An  mv 
taking  on  appeal,  given  under  this  section,  though  not  so  expressed, 
is,  by  implication,  taken  to  be  made  with  the  appellee.  Such  un- 
dertaking secures  the  costs  of  the  appellee,  but  not  those  of  the  ap- 
pellant. Therefore,  when  there  was  judgment  in  the  supreme  court 
In  favor  of  the  appellant,  his  sureties  are  not  liable  on  their  under- 
taking for  his  costs  when  such  costs  cannot  be  made  out  of  the  ap- 
pellee or  their  principal.  Office  v.  Huffsteller,  67  N.  C,  449;  Morris 
v.  Morris,  92  N.  C,  142;  State  v.  Nash,  109  N.  C,  822. 

Waiver. — Where  the  case  states  "bond  fixed  at  $25  and  approved" 
by  the  judge,  the  acquiescence  and  waiver  of  objection  by  the  ap- 
pellee will  be  assumed.  Hancock  v.  Bramlett,  85  N.  C,  393;  Gruber 
v.  Railroad,  92  N.  C,  1;  Moring  v.  Little,  95  N.  C,  87. 

The  failure  to  justify  the  appeal  bond  is  waived,  if,  subsequent  to 
its  being  filed,  the  appellee  agrees  to  and  signs  the  appellant's 
statement  of  the  case  on  appeal.  Howerton  v.  Henderson,  86  N.  C, 
718;  or  consents  to  further  time..     Willis  v.  R.  R.,  119  N.  C,  718. 

The  requirements  of  this  section  are  not  directory,  but  mandatory, 
and  can  only  be  dispensed  with  by  a  written  waiver  on  the  part  of 
the  appellee.  Harshaw  v.  McDowell.  89  N.  C,  181;  State  v.  Wagner, 
91  N.  C,  521:  Bowen  v.  Fox,  99  N.  C,  127. 

Supersedeas  pending  decision  as  to  sufficiency  of  the  bond. — To 
stay  proceedings,  pending  the  review  of  a  decision  of  the  clerk  in  re- 
gard to  the  sufficiency  or  insufficiency  of  an  undertaking  on  appeal, 
a  suijcrsedixuf  is  the  proper  mode,  and  not  an  injunction.  Salisbury 
v.  Cohen,  68  N.  C,  289. 

Attention  of  judges,  amount  of  bond. — Attention  of  judges  called  to 
the  frequent  inadequacy  in  amounts  at  which  appeal  bonds  are 
fixed.     State  v.  Elks,  125  N.  C,  603. 

Appellant  bound  without  signing  the  undertaking. — It  is  not  neces- 
sary to  bind  the  appellant  that  he  should  sign  the  undertaking. 
Walker  v.  Williams,  88  N.  C,  7. 

New  bond  on  second  appeal. — Where  an  appeal  has  been  dismissed 
and  a  judgment  for  costs  entered  against  the  appellant  and  the 
sureties  on  his  appeal  bond,  if  another  appeal  is  taken  a  new  bond 
must  be  filed.     Spence  v.  Tapscott,  93  N.  C,  250. 

Clerk  of  supreme  court  can  require  his  fees. — The  clerk  of  the  su- 
preme court  is  not  bound  to  render  his  services  gratuitously  to  a 
party  whom  the  judge  of  the  court  below  has  allowed  to  appeal  with- 
out giving  the  bond  required  by  law.  Martin  v.  Chasteen,  75  N.  C, 
96:  Bailey  v.  Brown,  105  N.  C,  127:  Andrews  v.  Whisnant,  83  N.  C, 
356;  Speller  v.  Speller,  119  N.  C,  356. 

788 


APPEAL  IN   FORMA  PAUPERIS.  §553 

Sec.  553.  Appeal  in  forma  pauperis*   1873-94:9c.  60.  1889, 
e.  161. 

When  any  party  to  a  civil  action  tried  and  determined  in 
the  superior  court  shall,  at  the  time  of  trial,  desire  an  appeal 
from  the  judgment  rendered  in  said  action  to  the  supreme 
court,  and  shall  be  unable,  by  reason  of  his  poverty,  to 
make  the  deposit  or  to  give  the  security  required  by  law 
for  said  appeal,  it  shall  be  the  duty  of  the  judge  or  clerk 
of  said  superior  court  to  make  an  order  allowing  said  party 
to  appeal  from  said  judgment  to  the  supreme  court,  as  in 
other  cases  of  appeal,  without  giving  security  therefor  : 
Provided,  that  the  party  desiring  to  appeal  from  said  judg- 
ment shall,  within  five  days,  make  affidavit  that  he  is 
unable,  by  reason  of  his  poverty,  to  give  the  security 
required  by  law  for  said  appeal,  and  that  said  party  is 
advised  by  counsel  learned  in  the  law  that  there  is  error  in 
matter  of  law  in  the  decision  of  the  superior  court  in  said 
action  :  Provided  further,  that  said  affidavit  shall  be  accom- 
panied by  a  written  statement  from  a  practicing  attorney  of 
said  superior  court  that  he  has  examined  the  affiant's  case, 
and  that  he  is  of  opinion  that  the  decision  of  the  superior 
court  in  said  action  is  contrary  to  law  :  Provided,  that  the 
appeal,  when  passed  upon  and  granted  by  the  clerk,  shall 
be  within  ten  days  from  the  expiration  by  law  of  said  term 

of  court. 

Note. — The  words  "or  clerk,"  in  line  six,  and  "within  five  days," 
In  line  eleven,  and  also  the  last  proviso,  were  added  to  this  section  by 
ch.  161,  acts  1889. 

Powers  of  the  judge* — A  judge  of  the  superior  court  has  no  power 
to  permit  an  appeal  in  forma  pauperist  and  such  an  appeal  will  be 
dismissed.     Mitchell  v.  Sloan,  69  N.  C,  10. 

Note. — Otherwise  now  by  the  above  section  (acts  1873-'4). 

An  appeal  in  forma  pauperis  must  be  perfected  during  the  term 
at  which  the  judgment  was  rendered.  The  court  has  no  power  to 
allow  the  party  praying  such  appeal  time  in  which  to  file  his  affi- 
davit of  inability  to  give  bond  as  required  by  law.  Stell  v.  Barham, 
85  N.  C,  88. 

Note. — Otherwise  now  as  to  civil  actions  by  amendment  as  above 
(1889,  ch.  161.)  But  there  is  no  change  as  to  criminal  actions.  State 
v.   Gatewood,   125   N.   C,   694. 

Effect  of  order  granting  leave  to  appeal  in  forma  pauperis. — Ad- 
ministrators and  all  others,  parties  to  the  record,  prosecuting  or  de- 
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fending,  are  permitted,  upon  complying  with  this  section,  to  appeal 
to  the  supreme  court  without  giving  surety  therefor.  Mason  v. 
Osgood,  71  N.  C,  212;  Hamlin  v.  Neighbors,  75  N.  C,  66. 

The  clerk  of  the  supreme  court  is  not  bound  to  render  his  ser- 
vices gratuitously  to  a  party  who  is  allowed  to  appeal,  under  this 
section,  in  forma  pauperis.  Martin  v.  C  has  teen.  75  N.  C,  96;  Bailey 
v.  Brown,  105  N.  C,  127:   Speller  v.  Speller,  119  N.  C,  356. 

An  order  allowing  a  party  to  appeal  in  forma  pauperis  dispenses 
with  the  security  for  costs,  but  does  not  stay  proceedings  upon  the 
judgment  appealed  from.     Leach  v.  Jones,   86  N.  C,   404. 

A  party  suing  in  forma  pauperis  is  not  allowed  to  recover  costs, 
but  where  a  recovery  of  costs  is  inserted  in  the  judgment,  and  it  is 
not  objected  to  at  the  time,  nor  called  to  the  attention  of  the  judge, 
the  correction  will  not  be  made  in  the  supreme  court.  Hall  v. 
Younts,  87  N.  C.,  285. 

If  the  transcript  is  not  sent  up  in  time  by  reason  of  the  appel- 
lant's failure,  when  notified,  to  pay  costs  of  the  transcript,  the  appel- 
lee may  move  to  docket  and  dismiss  the  appeal,  and  this  although 
the  appeal  is  in  forma  pauperis.  Bailey  v.  Brown,  105  N.  C.  127; 
Brown  v.  House,  119  N.  C,  622. 

An  order  permitting  an  appeal  without  giving  bond  or  making 
a  deposit,  does  not  relieve  the  appellant  in  civil  action  trom  the  pay- 
ment of  costs  of  transcript  or  in  the  supreme  court  in  advance. 
Speller  v.  Speller,  119  N.  C,  356. 

If  affidavit  defective. — Where  the  affidavit  to  obtain  an  appeal  t* 
forma  pauperis  is  defective,  it  is  not  a  matter, of  discretion  with  the 
court,  but  the  appellee  can  have  it  dismissed  as  a  matter  of  right 
State  v.  Payne,  93  N.  C,  612;  State  v.  Harris,  114  N.  C  831:  State 
v.  Bramble,  121  N.  C,  603,  and  cases  cited. 

Where  the  affidavit  does  not  appear  in  the  record,  but  the  sub- 
stance thereof  is  set  forth  in  the  order  allowing  the  appeal,  from 
which  it  apears  that  it  was  fatally  defective,  a  presumption  that  the 
order  was  based  upon  sufficient  affidavit  cannot  arise.  State  v. 
Jones,  93  N-.  C,  617;   State  v.  Jackson,  112  N.  C,  849. 

If  an  order  is  made  allowing  a  defendant  to  appeal  as  a  pauper, 
and  the  affidavit  and  certificate  of  counsel  are  not  in  the  record  seut 
to  the  supreme  court,  it  will  be  presumed  that  they  were  in  due 
form;  but  if  they  are  sent  up,  and  are  not  in  due  form,  the  appeal 
will  be  dismissed  on  motion  of  the  appellee.  State  v.  Tow,  103  N.  C 
350. 

In  criminal  actions. — An  affidavit,  upon  which  is  founded  an  order 
allowing  a  convicted  person  to  appeal,  in  forma  pauperis,  under  The 
Code,  Sec.  1235,  is  fatally  defective  if  it  does  not  state  that  the  appli- 
cation is  in  good  faith.  Such  averment  is  not  required  in  civil  .cases 
under  The  Code,  Sees.  552,  553.  State  v.  Tow,  103  N.  C,  350;  State 
v.  Divine.  69  N.  C,  390;  State  v.  Morgan,  77  N.  C,  510;  State  v. 
Moore,  93  N.  C,  500;  State  v.  Payne,  93  N.  C,  612;  State  v.  Jones, 
93  N.  C,  617;  State  v.  Wylde,  110  N.  C,  500;  State  v.  Shoulders.  Ill  • 
N.  C,  637:  State  v.  Rhodes,  112  N.  C,  856;  State  v.  Jackson,  112  N. 
C,  849;  State  v.  Harris,  114  N.  C,  831:  State  v.  Bramble,  121  N.  C, 
603. 

An  appeal  in  forma  pauperis  is  not  allowable  in  criminal  action* 
unless  granted  by  the  judge  and  during  term  time..  State  v.  Gate* 
wood,  125  N.  C,  694,  and  cases  cited.       * 
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Sec.  554.  On  judgment  for  money,  security  to  stay  execu- 
tion; new  undertaking,  on  sureties  becoming  insolvent; 
perishable  property  may  be  sold.    €.  C.  P.,  ss.  304,  311. 

If  the  appeal  be  from  a  judgment  directing  the  payment 
of  money,  it  shall  not  stay  the  execution  of  the  judgment, 
unless  a  written  undertaking  be  executed  on  the  part  of  the 
appellant,  by  one  or  more  sureties,  to  the  effect  that  if  the 
judgment  appealed  from,  or  any  part  thereof,  be  affirmed, 
or  the  appeal  be  dismissed,  the  appellant  will  pay  the 
amount  directed  to  be  paid  by  the  judgment,  or  the  part  of 
such  amount  as  to  which  the  judgment  shall  be  affirmed, 
if  it  be  affirmed  only  in  part,  and  all  damages  which  shall 
be  awarded  against  the  appellant  upon  the  appeal.  When- 
ever it  shall  be  satisfactorily  made  to  appear  to  the  court 
that  since  the  execution  of  the  undertaking  the  sureties 
have  become  insolvent,  the  court  may,  by  ri\le  or  order, 
require  the  appellant  to  execute,  file  and  serve  a  new  un- 
dertaking, as  above  ;  and  in  case  of  neglect  to  execute  such 
undertaking  within  twenty  days  after  the  service  of  a  copy 
of  the  rule  or  order  requiring  such  new  undertaking,  the 
appeal  may,  on  motion  to  the  court,  be  dismissed  with  costs. 
Whenever  it  shall  be  necessary  for  a  party  to  any  action  or 
proceeding  to  give  a  bond  or  an  undertaking,  with  surety  or 
sureties,  he  may,  in  lieu  thereof,  deposit  with  the  officer  or 
in  court  as  the  case  may  require,  money  to  the  amount  for 
which  such  bond  or  undertaking  is  to  be  given.  The  court 
in  which  such  action  or  proceeding  is  pending  may  direct 
what  disposition  shall  be  made  of  such  money  pending  the 
action  or  proceeding.  In  any  case  where,  by  this  section, 
•the  money  is  to  be  deposited  with  an  officer,  a  judge  of  the 
court,  at  any  time,  upon  the  application  of  either  party, 
may,  before  such  deposit  is  made,  order  it  to  be  deposited 
in  court  instead  of  with  such  officer ;  and  a  deposit  made, 
pursuant  to  such  order,  'shall  be  of  the  same  effect  as  if 
made  with  such  officer. 

The  perfecting  of  an  appeal  by  giving  the  undertaking 
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mentioned  in  this  section,  shall  stay  proceedings  in  the 
court  below  upon  the  judgment  appealed  from  ;  except 
when  the  sale  of  perishable  property  is  directed,  the  court 
below  may  order  the  property  to  be  sold  and  the  proceeds 
thereof  to  be  deposited  or  invested,  to  abide  the  judgment 
of  the  appellate  court. 

Undertaking  filed,  for  costs  only. — Where  the  plaintiff,  in  a  suit 
for  land,  at  the  spring  term  of  the  superior  court  of  a  county,  re- 
covers judgment  and  the  defendant  appeals,  but  gives  an  undertak- 
ing for  the  costs  only,  and  at  the  next  ensuing  term  of  the  supreme 
court  in  June,  the  judgment  is  affirmed,  and  then  the  plaintiff  takes 
out  a  writ  of  possession  from  the  superior  court,  which  is  executed, 
he  will  be  entitled  to  the  crops  growing  on  the  ground  for  that  year. 
Cox  v.  Hamilton,  69  N.  C,  30. 

The  appellee  has  the  right  to  issue  execution  when  an  undertaking 
to  secure  the  costs  of  the  appeal  only  is  given,  instead  of  the  de- 
posit of  money  to  bide  the  event  of  the  appeal.  Bledsoe  v.  Nixon,  69 
N.  C,  81. 

Contention  whether  or  not  the  bond  is  for  costs  only. — Where 
there  was  a  contention  as  to  whether  the  undertaking  was  in- 
tended for  a  bond  for  costs  only,  or  by  mistake  was  written  as  a 
supersedeas  bond,  an  issue  as  to  that  was  framed  and  sent  down  to  be 
passed  upon  by  a  jury.    Burnett  v.  Nicholson,  86  N.  C,  728. 

Form  of  supersedeas  bond. — No  particular  form  is  required  for  an 
undertaking  to  stay  execution  upon  appeal,  and  if  words  are  in- 
serted in  such  undertaking  repugnant  to  its  intent,  they  will  be  re- 
jected as  surplusage.     Oakley  v.  Van  Noppen,  100  N.  C,  287. 

When  two  separate  undertakings. — Where  the  undertaking  on  ap- 
peal for  the  costs  and  the  undertaking  to  stay  execution  are  in  one 
instrument,  the  appellee,  upon  filing  the  proper  proofs  of  the  insol- 
vency of  the  surety,  is  entitled  to  have  the  appeal  dismissed,  as  pre- 
scribed by  this  section,  but  where  the  two  undertakings  are  separate 
and  distinct,  the  appellant  has  a  right  to  have  his  appeal  heard, 
although  the  surety  to  the  undertaking  to  stay  execution  is  insol- 
vent, when  the  surety  to  the  undertaking  for  costs  of  appeal  is  sol- 
vent.   Alderman  v.  Rivenbark,  96  N.  C,  134. 

See  Sec.  559,  post. 

Sec,  555.  If  judgment  be  to  deliver  document,  or  personal 
property,  it  must  be  deposited  or  security  be  given.  €•  C. 
JP.,  *.  305. 

If  the  judgment  appealed  from  direct  the  assignment  or 
delivery  of  documents  or  personal  property,  the  execution 
of  the  judgment  shall  not  be  stayed  by  appeal,  unless  the 
things  required  to  be  assigned  or  delivered  be  brought  into 
court,  or  placed  in  the  custody  of  such  officer  or  receiver  as 
the  court  shall  appoint,  or  unless  an  undertaking  be  entered 
into  on  the  part  of  the  appellant,  by  at  least  two  sureties, 
and  in  such  amount  as  the  court  or  a  judge  thereof  shall 
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direct,  to  the  effect  that  the  appellant  will  obey  the  order 

of  the  appellate  court  upon  the  appeal. 

Sec.  556.    If  to  execute  conveyance,  it  must  be  executed  and 
deposited.     C.  C.  JP.,  s.  306. 

If  the  judgment  appealed  from   direct  the  execution  of 

a  conveyance  or  other  instrument,  the  execution  of  the 
judgment  shall  *not  be  stayed  by  the  appeal  until  the  instru- 
ment shall  have  been  executed  and  deposited  with  the 
clerk  with  whom  the  judgment  is  entered,  to  abide  the 
judgment  of  the  appellate  court. 

Sec.  557  >    Security  where  Judy  went  is  to  deliver  real  proper- 
ty, or  for  a  sale  of  mortgaged  premises.    C  C.  JP.f  *.  307. 

If  the  judgment  appealed  from  direct  the  sale  or  delivery 
of  possession  of  real  property,  the  execution  of  the  same 
shall  not  be  stayed,  unless  a  written  undertaking  be  exe- 
cuted on  the  part  of  the  appellant,  with  one  or  more  sure- 
ties, to  the  effect  that,  during  the  possession  of  such  prop- 
erty by  the  appellant,  he  will  not  commit,  or  suffer  to  be 
committed,  an}'  waste  thereon,  and  that  if  the  judgment  be 
affirmed,  he  will  pay  the  value  of  the  use  and  occupation 
of  the  property,  from  the  time  of  the  appeal  until  the  deliv- 
ery of  possession  thereof,  pursuant  to  the  judgment,  not  ex- 
ceeding a  sum  to  be  fixed  by  a  judge  of  the  court  by  which 
judgment  was  rendered,  and  which  shall  be  specified  in 
the  undertaking.  When  the  judgment  is  for  the  sale  of 
mortgaged  premises,  and  the  payment  of  a  deficiency 
arising  upon  the  sale,  the  undertaking  shall  also  provide 
for  the  payment  of  such  deficiency. 

Writ  of  restitution. — On  a  trial  of  summary  ejectment  before  a 
justice,  judgment  was  given  for  the  plaintiff  who  was  put  into  pos- 
session, on  an  appeal  the  superior  court  decided  against  the  plain- 
tiff and  this  latter  judgment  was  affirmed  on  appeal  to  the  supreme 
court:  Held,  that  the  defendant  is  entitled  to  a  writ  of  restitution 
and  damages  for  use  and  occupation  of  premises  by  the  plaintiff. 
Meroney  v.  Wright,  84  N.  C,  336;  Lytle  v.  Lytle,  94  N.  C,  522,  and 
cases  cited:  R.  R.  v.  R.  R.,  108  N.  C,  304. 

See  Sec.  663,  post. 

Sec.  558.    Stay  of  proceedings  upon  security  being  given. 
C.  C.  JP.9  s.  308. 

Whenever  an  appeal   is  perfected  as  provided   by  this 
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Code,  it  stays  all  further  proceedings  in  the  court  below 
upon  the  judgment  appealed  from,  or  upon  the  matter  em- 
braced therein  ;  but  the  court  below  may  proceed  upon  any 
other  matter  included  in  the  action  and  not  affected  by  the 
judgment  appealed  from.  And  the  court  below  may,  in  its 
discretion,  dispense  with  or  limit  the  security  required, 
when  the  appellant  is  an  executor,  administrator,  trustee  or 
other  person  acting  in  another's  right;  and  may  also  limit 
such  security  to  an  amount  not  more  than  fifty  thousand 
dollars,  where  it  would  otherwise  exceed  that  sum. 

Effect  of  appeal  duly  perfected. — When  an  appeal  is  taken  from 
the  superior  to  the  supreme  court,  a  proceeding  to  obtain  a  new 
trial,  on  account  of  newly  discovered  testimony,  cannot  be  insti- 
tuted in  the  superior  court,  but  must  be  brought  in  the  supreme 
court,  and  upon  a  proper  case,  that  court  will  remand  the  cause  to 
the  superior  court.    Bledsoe  v.  Nixon,  69  N.  C,  81. 

A  plaintiff  whose  land  has  been  taken  by  the  commissioners  of  a 
town,  for  a  public  use,  waives  all  irregularities  in  the  proceedings 
condemning  such  land,  when  he  appeals  from  the  assessment  of  dam- 
ages, and  such  appeal  carries  up  no  other  question  than  the  amount, 
of  the  compensation  which  the  plaintiff  may  have  been  entitled 
to.     Johnson  v.  Rankin,  70  N.  C,  550. 

Though  an  appeal  may  always  be  taken  without  the  consent  of 
the  judge,  in  case  of  an  interlocutoi-y  order,  it  becomes  a  matter  of 
sound  discretion,  with  him  whether  he  will  proceed  or  not  When 
such  appeal  is  clearly  one  not  contemplated  by  The  Code,  and  affect- 
ing no  substantial  right  of  the  defendant,  it  is  clearly  his  duty  to 
proceed.  Carleton  v.  Byers,  71  N.  C,  331;  Guilford  v.  Georgia,  101* 
N.   C,   310. 

An  appeal  by  a  railroad  company  (the  defendant),  from  the  assess- 
ment of  damages  by  commissioners  appointed  in  pursuance  of  its 
charter,  brings  up  the  whole  case  into  the  superior  court,  where  the 
parties  can  have  every  right  relating  to  such  damages  adjudged  and 
determined.     Phifer  v.  Railroad,  72  N.  C,  433. 

When  an  appeal  from  the  superior  court  is  perfected,  the  judge 
below  has  no  further  jurisdiction  of  the  matter.  McRae  v.  Com'rs, 
74  N.  C,  415;  Isler  v.  Brown,  69  N.  C,  125;  provided  the  appeal  is 
from  a  final  judgment.    Green  v.  Griffin,  95  N.  C,  50. 

In  attachment  proceedings. — Where  an  appeal  is  taken  from  a  re- 
fusal to  discharge  an  attachment,  the  court  below  cannot,  pending 
the  appeal,  allow  a  motion  to  dismiss  to  be  entered,  for  the  appeal 
takes  the  case  out  of  its  jurisdiction  as  to  all  matters  embraced  in 
the  judgment.     Pasour  v.  Lineberger,  90  N.  C,  159. 

In  attachment  proceedings  where  an  appeal  is  taken  and  the  de- 
cision may  dispose  of  the  case  altogether,  it  is  discretionary  in  the 
court  below  to  proceed  upon  matter  collateral  to  the  main  pur- 
pose  during  the  pendency  of  the  appeal.  Pennlman  v.  Daniel,  91  N. 
C„   431. 

in  injunction  proceedings. — An  order  granting,  refusing  or  dissolv- 
ing an  injunction  is  not  stayed  by  the  appeal.  Green  v.  Griffin,  95 
N.  C,  50. 
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Order  for  safe  custody  of  a  fund. — An  appeal  arrests  all  proceed- 
ings on  the  judgment  appealed  from,  but  does  not  withdraw  from  the 
court  below  the  authority  to  make  orders  for  safe  keeping  of  a  fund 
pending  the  appeal.     Hinson  v.  Adrian,  91  N.  C,  372. 

Acts  of  1887,  ch.  192. — The  chief  purpose  of  this  statute  (see  Sec. 
552,  ante),  seems  to  be  to  preserve  the  judgment  appealed  from 
intact,  and  give  it  force  and  effect  as  a  lien  upon  property  as  if  it 
were  a  docketed  judgment  pending  the  appeal,  and  to  have  the 
supreme  court  to  exercise  its  jurisdictional  functions  in  ordinary 
cases  simply  as  a  court  of  errors.  The  authority  of  the  supreme 
court  is  not  abridged  in  any  respect  or  degree,  deriving  its  powers, 
as  it  does,  from  the  constitution,  and  not  from  the  general  assembly. 
Stepehens  v.  Koonce,  106  N.  C,  222;  Black  v.  Black,  111  N.  C, 
300. 

Clerk  should  give  notice  to  sheriff. — After  an  appeal  has  been  per- 
fected, it  is  the  duty  of  the  clerk  to  give  notice  thereof  to  the  sheriff, 
and,  until  the  sheriff  receives  such  notice  that  an  execution  has 
been  superseded,  it  is  his  duty  to  obey  it.  Bryan  v.  Hubbs,  69  N.  C, 
423. 

Sec.  559  m     Undertaking  may  be  in  one  instrument  or  seve- 
nth   c.  c.  p., ».  son. 

The  undertakings  may  be  in  one  instrument  or  several, 
at  the  option  of  the  appellant ;  and  a  copy,  including  the 
names  and  residences  of  the  sureties,  must  be  served  on  the 
adverse  party,  with  the  notice  of  appeal,  unless  the  required 
deposit  is  made  and  notice  thereof  given. 

Secures  appellee's  costs  only. — Undertaking  on  appeal  is  to  secure 
the  costs  of  the  appellee,  and  the  surety  thereto  is  not  liable  for 
appellant's  costs  if  the  judgment  is  reversed.  Each  party  may  be 
required  by  the  clerk  to  pay  his  costs  when  incurred.  If  this  is  not 
done,  the  clerk  must  look  only  to  the  party  incurring  them,  except 
when  appellee  recovers  costs;  then  the  appeal  bond  is  liable. 
Morris  v.  Morris,  92  N.  C,  142;  Office  v.  Huffsteller,  67  N.  C,  449. 

See  Sec.  552,  ante,  and  cases  cited. 

Copy  of  undertaking  served. — A  copy  of  the  undertakings  with 
names  and  residences  of  sureties,  should  be  served  on  appellee. 
Robeson  v.  Lewis,  64  N.  C,  734. 

Sec.  560.    Sureties  to  justify,  or  nnilertaking  of  no  effect. 
C.  C.  P..  8.  310.     1SS7,  c.  121. 

An  undertaking  upon  an  appeal  shall  be  of  no  effect  un- 
less it  be  accompanied  by  the  affidavit  of  one  of  the  sureties 
that  he  is  worth  double  the  amount  specified  therein.  The 
respondent  may.  however,  except  to  the  sufficiency  of  the 
sureties  within  ten  days  after  the  notice  of  the  appeal,  and 
unless  they  or  other  sureties  justify  within  ten  days  there- 
after, the  appeal  shall  be  regarded  as  if  no  undertaking  had 
been  given.     The  justification  shall  be  upon  a  notice  of  not 
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less  than  five  days.  Before  the  appellee  shall  be  permitted 
to  move  to  dismiss  an  appeal,  either  for  any  irregularity  in 
the  undertaking  on  appeal,  or  for  failure  of  the  sureties  to 
justify  as  prescribed  in  this  section,  he  shall  give  written 
notice  to  the  appellant  of  such  motion  to  dismiss  at  least 
twenty  days  before  the  district  from  which  the  cause  is  sent 
up  is  called.  Said  notice  shall  state  the  grounds  upon 
which  the  motion  is  based.  In  all  such  cases,  at  least  five 
days  before  the  district  from  which  the  cause  is  sent  up  is 
called,  the  appellant  may  file  with  the  clerk  of  the  supreme 
court  a  new  bond,  justified  in  the  manner  required  by  this 
section.  The  penalty  in  the  new  bond  shall  be  the  same  in 
amount  as  the  penalty  in  the  original  bond,  or,  in  lieu  of 
filing  such  new  bond,  the  appellant  may  deposit  with  the 
clerk  of  the  supreme  court  a  sum  of  money  equal  to  the 
penalty  in  the  original  bond.  When  a  new  bond  has  been 
thus  filed,  or  deposit  made,  the  cause  shall  stand  as  if  the 
bond  had  been  duly  given  or  deposit  made  in  the  court 
below. 

Note. — All  of  this  section  after  the  word  "davs"  in  line  nine  was 
added  by  acts  1887,  ch.  121. 

Waiver* — Where  the  case  signed  by  the  judge  states  "bond  fixed 
at  $ . .  and  filed/'  the  acquiescence  of  the  appellee  in  its  sufficiency 
will  be  assumed  and  consequently  a  waiver  of  his  right  to  object  in 
the  supreme  court.  Hancock  v.  Bramlett,  85  N.  C,  393;  Gruber  v. 
Railroad,  92  N.  C,  1;  Moring  v.  Little,  95  N.  C,  87;  Mfg.  Co.  v.  Bar- 
rett, 94  N.  C,  219. 

This  rule  only  applies  when  the  entries  are  made  by  the  judge. 
No  such  presumption  arises  when  they  are  made  by  the  clerk.  Mfg. 
Co.  v.  Barrett,  94  N.  C,  219. 

Where  the  appeal  bond  is  not  justified,  the  objection  is  waived  by 
the  appellee  subsequent  to  the  filing  of  the  bond  signing  with 
the  appellant  a  "case  agreed"  on  the  appeal.  Howerton  v.  Hender- 
son, 86  N.  C,  718.     Explained,  McMillan  v.  Nye,  90  N:  C,  11. 

The  motion  to  dismiss  the  appeal  upon  the  ground  that  the  bond  ifl 
not  justified  cannot  be  allowed,  where  the  record  shows  there  was 
a  waiver  by  the  acceptance  of  the  bond  in  court.  Jones  v.  Potter, 
89  N.  C,  220;  Harshaw  v.  McDowell,  89  N.  C,  181. 

Where  the  surety  to  an  undertaking  on  appeal  does  not  justify, 
but  it  appears  that  the  surety  was  tendered  and  accepted,  and  the 
instrument  duly  executed  in  open  court  without  objection:  Held,  to 
be  a  waiver  of  the  statutory  requirement.  Greenlee  v.  McCelvey,  92 
N.  C,  530. 

An  appeal  will  be  dismissed  if  appeal  bond  is  not  justified  unless 
appellee  has  waived  the  same  in  writing  or  by  entry  in  the  record. 
Lytle  v.  Lytle,  90  N.  C.  647:  McCanless  v.  Reynolds,  91  N.  C,  244. 
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Bond  not  justified. — Where  the  appeal  bond  for  costs  is  not  justi- 
fied by  the  surety,  but  simply  endorsed  by  the  clerk,  "the  within 
bond  is  good,"  it  is  not  a  compliance  with  this  section.  Bryson  v. 
Lucas,  85  N.  C,  397;  Chastain  v.  Chastain,  87  N.  C,  283. 

Justification  of  sureties. — Where  the  appeal  bond  is  justified  by 
only  one  surety,  the  appeal  will  be  dismissed.  Smith  v.  Reeves,  85 
N.  C,  574. 

Note. — This  section  now  requires  only  one  of  the  sureties  to 
justify. 

Appeals  will  be  dismissed  if  not  perfected  according  to  law.  In 
all  cases  of  appeal,  except  in  forma  pauperis,  a  written  undertaking 
is  required  (unless  properly  waived),  and  one  of  the  sureties  must 
make  affidavit  that  he  is  worth  double  the  amount  specified  therein. 
Harshaw  v.  McDowell,.  89  N.  C,  181. 

The  justification  of  the  surety  to  an  undertaking  on  appeal  must 
be  made  by  the  surety  himself.  The  affidavit  of  another  as  to 
pecuniary  reputation  of  the  surety  will  not  answer  the  demands  of 
the  law.     Morphew  v.  Tatem,  89  N.  C,  183. 

When  the  surety  to  an  undertaking  on  appeal  executed  it  by 
making  his  cross-mark,  and  justifying  before  the  clerk,  the  undertak- 
ing was  sufficient  in  law.     State  v.  Byrd,  93  N.  C,  624. 

The  statute  does  not  require  that  the  justification  of  the  surety  on 
the  undertaking  on  appeal  should  state  that  he  is  worth  double  the 
amount  of  the  undertaking,  above  his  liabilities  and  his  homestead 
and  exemptions  allowed  by  law.  It  is  sufficient",  if  it  state  that  he 
is  worth  double  the  amount  therein  specified.    Witt  v.  Long,  93  N. 

An  appeal  will  be  dismissed,  when  the  surety  on  the  undertaking 
only  justifies  in  the  amount,  and  not  double  the  amount  thereof. 
Turner  v.  Quinn,  92  N.  C,  501;  Anthony  v.  Carter,  91  N.  C,  229; 
Lytle  v.  Lytle,  90  N.  C,  647  ;  State  v.  Roper,  94  N.  C,  859:  State  v. 
Wagner,  91  N.  C,  521;  McCanless  v.  Reynolds,  91  N.  C,  244. 

Where  the  justification  to  the  undertaking  on  appeal  was  taken 
before  a  person  purporting  to  be  a  justice  of  the  peace,  and  who 
signed  the  jurat  as  such,  it  will  be  presumed  that  the  person  signing 
the  jurat  was  a  justice,  in  the  absence  of  evidence  that  he  was  not 
so  in  fact.     Chamblee  v.  Baker,  95  N.  C,  98. 

Note. — By  amendment  above  (1887,  ch.  121)  notice  of  motion  to 
dismiss  for  irregularity  in  the  undertaking  or  for  failure  of  surety 
to  justify  must  be  given.    See  Sec.  552,  ante,  and  cases  cited. 

Haste,  ignorance  or  inadvertence. — Haste,  ignorance  or  inadver- 
tence is  no  excuse  for  failure  to  justify  undertaking.  Turner  v. 
Quinn,  92  N.  C,  501. 

If  appeal  bond  not  dated* — Where  an  appeal  bond  has  no  date,  it 
will  be  presumed  to  have  been  filed  on  the  day  that  it  is  justified. 
Boyden  v.  Williams,  92  N.  C,  546;  Harmon  v.  Herndon,  95  N.  C, 
477. 

Motion  to  dismiss. — Heretofore  motion  to  dismiss  appeal  would 
be  allowed  where  there  was  no  waiver  of  undertaking,  no  deposit 
of  money,  and  bond  was  not  justified  in  double  its  amount.  Bailey 
v.  Rutjes,  91  N.  C,  420;  State  v.  Wagner,  91  N.  C,  521. 

But  no  appeal  will  since  ch.  121,  1887  be  dismissed  for  imperfec- 
tions in  appeal  bond  unless  twenty  days'  notice  is  given.  Jones  v. 
Slaughter,  96  N.  C,  541. 

If  no  bond  filed,  notice  of  motion  to  dismiss  not  required* — No  no- 
tice is  required  to  be  given  of  a  motion  to  dismiss  an  appeal  when 
no  appeal  bond  has  been  filed.  The  twenty  days'  notice  required 
for  a  motion  to  dismiss  by  Chapter  121,  Acts  1887,  applies  only  when 
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there  is  an  irregularity  in  the  bond  or  in  the  justification  of  sureties. 
Jones  v.  Asheville,  114  N.  C,  620. 

When  judgment  entered  out  of  term. — Where  it  appears  in  the 
record  that  the  judgment  appealed  from  was  not  entered  until  after 
the  expiration  of  the  term,  and  it  also  appears  under  the  signature 
of  the  judge,  that  the  undertaking  on  appeal  was  filed,  it  will  be 
presumed  that  the  court  by  consent,  allowed  the  bond  to  be  filed 
without  regard  to  time.     Mfg.  Co.  v.  Barrett,  94  N.  C,  219. 

Providing  appeal  bond  not  duty  of  counsel.— Providing  an  under- 
taking on  appeal  is  not  a  professional  duty  which  an  attorney  owed 
to  his  client,  and  an  assumed  agency  of  counsel  to  see  that  this  is 
done,  is  the  same  as  if  the  agent  was  not  a  professional  man,  and 
his  neglect  is  the  neglect  of  the  principal,  so  far  as  losing  the  right 
to  appeal  is  concerned.  Churchill  v.  Ins.  Co.,  92  N.  C,  485;  State  v. 
Byrd,  92  N.  C,  7;  Griffin  v.  Nelson,  106  N.  C,  235. 

Strict  compliance  with  statute  required* — If  appeals  are  not  prop- 
erly perfected,  the  court  has  no  authority  (if  so  disposed)  to  grant 
relief  against  such  negligence.  Hemphill  v.  Blackwelder,  90  N.  C, 
14;  McCanless  v.  Reynolds,  Id.,  648. 

The  court  will  require  a  strict  compliance  with  the  statute  regulat- 
ing appeals.  An  affidavit  that  it  was  not  the  custom  in  the  court 
below  to  justify  appeal  bonds  is  no  excuse.  Smith  v.  Abrams,  90  N. 
C,  21. 

Indulgence  not  to  be  repeated. — Where  an  appeal  was  dismissed 
because  the  appeal  bond  was  not  justified,  the  court  reinstates  the 
case  because  of  the  statute  not  having  heretofore  been  enforced, 
but  this  Indulgence  will  not  be  followed.  Mauney  v.  Gidney,  86  N. 
C,  717. 

Summary  judgment  against  sureties. — Prosecution  bonds  and  un- 
dertakings on  appeal,  being  sent  up  as  a  part  of  the  record,  sum- 
mary judgment  may  be  taken  upon  them,  as  before  the  adoption  of 
C.  C.  P.    Office  v.  Huffsteller,  67  N.  C,  449. 

On  a  certiorari. — The  bond  in  an  application  for  certiorari  must 
be  justified,  as  is  required  fdr  an  appeal  bond,  or  the  application  will 
be  dismissed.     Chastain  v.  Chastain,  87  N.  C,  283. 

But  the  court  can,  upon  proper  affidavit,  permit  the  certiorari  i* 
forma  pauperis.  Brittain  v.  Mull,  93  N.  C,  490;  State  v.  Warren,  100 
N.   C,   489. 

See  Sec.  545,  ante. 

Sec-  561.     Uwlertakiny  must  be  filed  with  clerk.     C.  C.  JP., 
s.  312. 

The  undertaking  must  be  filed  with  the  clerk. with  whom 

the  judgment  or  order  appealed  from  was  entered.  This 
chapter  as  to  the  security  to  be  given  upon  appeals,  and  as 
to  the  stay  of  proceedings,  shall  apply  to  all  appeals  taken 
to  the  supreme  court. 

Duty  of  cierk  and  sheriff,  when  undertaking  is  filed. — After  an  ap- 
peal has  been  perfected,  it  is  the  duty  of  the  clerk  to  give  notice 
thereof  to  the  sheriff,  in  order  that  any  execution  which  may  have 
issued  may  be  superseded.     Bryan  v.  Hubbs,  69  N.  C,  423. 

Until  the  sheriff  receives  notice  that  the  execution  has  been  super- 
seded, he  is  to  obey  it  according  to  its  tenor.    On  receiving  such  no- 
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tice,  it  is  his  duty  to  stop  proceedings,  and  to  return  the  writ,  with 
a  statement  of  his  action  under  it,  and  the  reason  for  his  ceasing  to 
act.    Ibid. 

Sec.  562.  Intermediate  orders  affecting  the  judgment  may 
be  reviewed  on  appeal,     C.  €.  P.,  s.  SIS. 

Upon  an  appeal  from  a  judgment,  the  court  may  review 
any  intermediate  order  involving  the  merits  and  necessarily 
affecting  the  judgment. 

Interlocutory  orders. — An  interlocutory  order  is  always  under  the 
control  of  the  court  during  the' pendency  of  the  action.  Shinn  v. 
Smith,  79  N.  C,  310;  Worth  v.  Gray,  59  N.  C,  4;  Maxwell  v.  Blair. 
95  N.  C,  317. 

Appeals  in  equity  cases. — In  appeals  from  the  former  superior 
courts  of  law,  purely  discretionary  powers  of  such  courts  were  never 
reviewed  by  the  supreme  court.  Otherwise,  in  appeals  from  the 
courts  of  equity,  in  which  every  order  and  decree  of  such  court, 
affecting  the  rights  of  parties,  were  the  proper  subjects  of  review  by 
the  supreme  court.     Long  v.  Holt,  68  N.  C,  53. 

Upon  the  hearing  of  an  appeal  from  an  order  granting  or  refusing 
an  injunction,  the  supreme  court  will  review  the  findings  of  fact  of 
the  court  below.  Jones  v.  Boyd,  80  N.  C,  258;  Bank  v.  Brldgers,  114 
N.  C,  381,  and  may  find  the  facts.     Pearce  v.  Elwell,  116  N.  C,  595. 

See  Sees.  548,  550,  and  cases  there  cited. 

Sec*  SOS*  Judgment  on  appeal ;  restitution  ;  undertakings 
on  appeals  and  writs  of  certiorari.  C.  C.  P.,  s.  314.  JR. 
C  c  4,  s.  10.  1785,  c.  2SS,  s.  2.  1810,  c.  79S,  s.  1.  18S19 
c.  46,  s.  2.  f 

Upon  an  appeal  from  a  judgment  or  order,  the  appellate 

court  may  reverse,  affirm  or  modify  the  judgment  or  order 
appealed   from,  in  the  respect  mentioned   in  the  notice  of 

appeal,  and  as  to  any  or  all  the  parties,  and  may,  if  neces- 
sary or  proper,  order  a  new  trial.  When  the  judgment  is 
reversed  or  modified,  the  appellate  court  may  make  com- 
plete restitution  of  all  property  and  rights  lost  by  the  erro- 
neous judgment. 

Undertakings  for  the  prosecution  of  appeals  and  on  writs 
of  certiorari  shall  make  a  part  of  the  record  sent  up  to  the 
supreme  court,  on  which  judgment  may  be  entered  against 
the  appellant  or  person  prosecuting  the  writ  of  certiorari 
and  his  sureties,  in  all  cases  where  judgment  shall  be  ren- 
dered against  the  appellant  or  person  prosecuting  said  writ. 

Judgment  affirmed. — Where  there  were  no  objections  to  any  part 
of  the  evidence,  and  no  exceptions  to  his  honor's  charge,  the  su- 
preme court,  on  appeal,  will  affirm  the  judgment  unless  there  is  error 
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on  the  face  of  the  record  proper.    Barnard  v.  Johnston,  78  N.  C,  25; 
Bank  v.  Creditors,  80  N.  C,  9;  State  v.  Williams,  117  N.  C  753. 

Where  there  is  no  statement  of  the  facts  proved  on  the  trial,  and 
no  error  appears  on  the  record,  the  judgment  below  will  be  affirmed. 
Paschall  v.  Bullock,  80  N.  C,  8;  State  v.  Rouse,  88  N.  C,  682;  Holmes 
v.  Brewer,  117  N.  C,  347;  Smith  v.  Smith,  119  N.  C,  314. 

Note. — The  cases  to  above  purport  are  too  numerous  to  cite.  See 
Sec.  550,  ante. 

The  appellant  must  show  that  there  has  been  substantial  error,  or 
the  judgment  must  be  affirmed.  If  there  iq  harmless  error,  the 
judgment  will  be  affirmed.     Felmet  v.  Express  Co.,  123  N.  C,  499. 

No  judgment  after  case  certified  down. — The  supreme  court  being 
strictly  an  appellate  court  (except  as  to  claims  against  the  state) 
its  jurisdiction  is  acquired  only  by  reason  of  the  appeal,  and  can 
make  no  further  order  after  an  opinion  is  certified  down.  James  v. 
Railroad  Co.,  123  N.  C,  299. 

Judgment  entered  by  inadvertence  corrected. — Where,  by  inad- 
vertence, a  judgment  is  entered  in  the  supreme  court  for  a  new 
trial,  when  it  should  have  been  one  remanding  the  case,  it  will  be 
corrected,  on  motion.  Scott  v.  Queen,  95  N.  C,  340;  Cook  v.  Moore, 
100  N.  C,  294;  State  v.  Willis,  106  N.  C,  804;  Summerlin  v.  Cowles. 
107  N.  C,  459;  Scroggs  v.  Stevenson,  108  N.  C,  260.  But  a  rehearing 
on  an  alleged  error  of  law  in  coming  to  the  decision  will  not  be  con- 
sidered on  a  motion  like  this.     Solomon  v.  Bates,  118  N.  C,  321. 

If  supreme  court  is  evenly  divided. — When  the  appellate  court  is 
evenly  divided,  the  settled  practice  in  such  cases  is,  that  the  judg- 
ment below  stands,  not  as  a  precedent,  but  as  a  decision  in  the  case 
and  the  appellant  will  pay  the  costs.  Bank  v.  Burlington,  124  N.  C, 
251;  Puryear  v.  Lynch,  121  N.  C,  255;  Durham  v.  R.  R.,  113  N.  C., 
240. 

Judgment  on  appeal. — Upon  appeals,  the  supreme  court  will  enter 
such  judgment  or  decree  as,  upon  inspection  of  the  whole  record, 
it  shall  appear  ought  to  be  rendered.  Bush  v.  Hall.  95  N.  C.  82: 
Thornton  v.  Brady,  100  N.  C,  38;  Carter  v.  Rountree,  109  N.  C.  29. 

The  supreme  court  will  not  direct  a  final  judgment  until  all  the 
material  issues  of  fact  are  settled,  either  by  verdict  or  admissions 
of  record.     Gatling  v.  Boone,  98  N.  C,  573. 

When,  on  appeal,  error  is  found  as  to  the  proceedings  on  the  trial 
of  a  cause  below,  anterior  to  and  including  the  verdict,  this  court 
can  only  declare  error  and  order  a  new  trial,  but  when  the  error  is 
solely  in  the  judgment  rendered  upon  an  admitted  or  ascertained 
state  of  facts,  then,  and  in  such  caBe  only,  can  this  court  order  the 
judgment  below  to  be  reversed.  Bernhardt  v.  Brown,  118  N.  C,  702: 
Holden  v.  Warren,  Id.,  326. 

Where  matters  intended  to  be  presented  on  an  appeal  do  not  suffi- 
ciently appear  from  the  record  so  as  to  enable  the  supreme  court 
to  give  a  satisfactory  opinion  thereon,  a  new  trial  will  be  ordered. 
Jones  v.  Brinkley,  122  N.  C,  62. 

Where  cause  of  action  ceases  during  appeal. — Where  the  right 
appellant  is  seeking  to  enforce  expires  pending  appeal,  he  is  not  en- 
titled to  a  decision  which  could  only  determine  who  should  pay  the 
costs.  Commrs.  v.  Gill,  126  N.  C;  Herring  v.  Pugh,  125  N.  C.  437. 
and  cases  cited. 

Where,  pending  an  appeal,  the  subject-matter  of  the  action  Is 
destroyed  or  a  statute  giving  the  cause  of  action  is  repealed,  the 
appellate  court  will  not  go  into  a  consideration  of  the  abstract 
question  as  to  which  party  ought  to  have  prevailed,  in  order  to  ad- 
judicate the  costs  but  the  judgment  below  as  to  costs  will  be  al- 
lowed to  stand.    Wikel  v.  Commissioners,  120  N.  C,  451. 
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If  prisoner  escapes. — Where  a  prisoner  convicted  of  a  capital 
felony  escapes  from  custody  and  is  at  large  when  his  appeal  is  called 
for  hearing,  this  court  may  in  its  discretion  either  dismiss  the  ap- 
peal, or  hear  and  determine  the  assignments  of  error  or  continue  the 
case.     State  v.  Cody,  119  N.  C,  908,  and  cases  cited. 

Not  heard  on  appeal  on  a  different  theory. — Where  an  action  is 
brought  and  tried  as  an  action  in  tort  it  must  be  reviewed  on  the 
appeal  on  the  same  theory,  and  the  supreme  court  will  not  undertake 
to  determine  whether  it  might  not  have  been  tried  favorably  for  the 
plaintiff,  as  an  action  for  breach  of  contract,  even  though  the  com- 
plaint contain  averments  which  would  sustain  such  action.  Allen 
v.  Railroad  Co.,  119  N.  C,  710. 

Cause  remanded,  when. — Though  no  assignment  of  errors  appear 
upon  the  record,  yet  if  it  appear  that  other  parties  are  necessary, 
the  judgment  will  not  be  affirmed,  but  the  case  remanded  to  make 
the  proper  parties.     Brooks  v.  Headen,  80  N.  C,  11. 

Where  the  court  below  rendered  judgment  in  favor  of  the  defend- 
ant -non  obstante  veredicto,  which  was  reversed  on  the  appeal,  a  venire 
de  »oro  should  not  be  granted,  but  the  case  should  be  remanded  to  be 
proceeded  with  as  if  no  erroneous  ruling  had  been  made.  Scott  v. 
Queen,  95  N.  C,  340. 

Where  the  judgment  was  rendered  in  the  superior  court  against 
three  defendants,  only  one  of  whom  appealed,  the  supreme  court, 
upon  affirming  the  judgment,  will  remand  the  case,  in  order  that  the 
judgment  may  be  enforced  against  all  of  the  defendants.  Baxter  v. 
Wilson,  95  N.  C,  137. 

Where,  in  the  opinion  of  the  court,  additional  findings  are  neces- 
sary in  order  to  do  justice  between  the  parties,  the  case  may  be  sent 
back  for  the  trial  of  additional  issues.  McDonald  v.  Carson,  95  N. 
C,  377;  Shepard  v.  Bland,  87  N.  C,  163. 

The  supreme  court  has  the  power  in  a  proper  case,  to  remand 
causes,  to  the  end  that  proper  amendments  may  be  had,  or  further 
proceedings  taken  in  the  court  below.  Holley  v.  Holley,  96  N.  C, 
229.  Or  to  supply  defects  in  the  record.  State  v.  Farrar,  103  N.  C, 
411,  and  cases  cited:   State  v.  May,  118  N.  C,  1204. 

Where  two  defences  are  pleaded,  and  the  court  below  gives  Judg- 
ment for  the  defendant  on  one  of  them  without  trying  the  other, 
which  judgment  is  reversed  on  appeal,  the  case  will  be  remanded 
in  order  that  the  other  defence  may  be  tried.  Setzer  v.  Setzer,  97 
N.  C,  252. 

A  plaintiff  suing  for  the  possession  of  her  children  by  writ  of 
halttns  corpiiH  obtained  judgment  for  their  recovery,  and  th'e  defend- 
ant appealed  under  Sec.  1662  of  The  Code.  After  the  appeal,  and  be- 
fore the  hearing  in  this  court,  the  plaintiff  became  insane  and  was 
committed  to  an  asylum:  Held,  the  case  must  be  remanded  to  the 
judge  riding  the  judicial  district  in  which  the  case  was  tried,  to  the 
end  that  he  may  take  such  action  as  his  jurisdiction  over  minor  chil- 
dren confers.    Jones  v.  Gotten,  108  N.  C,  457. 

Where  there  are  defects  in  the  record  and  a  serious  question 
arises  the  court  instead  of  dismissing  the  appeal  or  remanding  the 
record  for  correction,  may  ew  mero,  motu  send  down  a  certiorari. 
State  v.  Daniel,  121  N.  C,  574,  and  cases  cited. 

Partial  new  trial. — Ordinarily,  for  error  in  the  charge  or  in  the 
reception  or  rejection  of  evidence.^  the  verdict  is  set  aside  entirely, 
but  it  may  be  set  aside  in  part,  and  as  to  certain  issues  only,  when 
it  plainly  appears  that  the  error  could  not,  and  did  not,  affect  the 
findings  on  the  other  issues.     Burton  v.  Railroad,  84  N.  C,  192. 
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The  appellate  court  may  order  a  new  trial  as  to  some  of  the  issues, 
and  affirm  the  judgment  below  as  to  the  rest.  Lindley  v.  Railroad, 
88  N.  C.,  547:  Crawford  v.  Mfg.  Co.,  88  N.  C,  554:  Roberts  v.  R.  R.. 
88  N.  C,  560:  Price  v.  Deal,  90  N.  C,  290;  Jones  v.  Mial,  89  N.  C.  89: 
Allen  v.  Baker,  86  N.  C,  91:  Jones  v.  Benbow,  122  N.  C,  508;  Benton 
v.  Collins,  125  N.  C,  83,  and  cases  cited. 

After  the  adjournment  of  the  court  for  the  day,  a  jury  by  consent 
rendered  a  verdict  to  the  clerk  responding  to  all  the  issues,  and 
the  verdict  was  recorded  in  the  minutes.  The  next  morning,  after 
the  minutes  were  signed,  the  jury  were  recalled  and  the  court  re- 
committed two  of  the  Issues  with  directions  to  the  jury  to  retire  and 
make  up  their  verdict  thereon,  which  they  did :  Held,  that  the  verdict 
us  to  the  two  issues  will  be  set  aside  on  a  new  trial  ordered  thereon, 
but  the  verdict  on  the  other  issue,  which  was  not  affected  by  the 
verdict,  will  not  be  disturbed.     Mitchell  v.  Mitchell,  122  N.  C,  332. 

Where  of  several  issues,  severable  in  their  relations  to  each  other, 
an  error  enters  into  one,  which  in  no  wise  affects  the  others,  a  new 
trial  may  be  granted  on  that  issue  alone,  or  where  some  essenUM 
issue  in  controversy,  necessary  to  be  determined  before  final  judg- 
ment, has  not  been  passed  upon,  such  issue  may  be  eliminated  and 
set  down  for  trial.  Jones  v.  Swepson,  94  N.  C,  700;  Mining  Co.  v. 
Smelting  Co.,  122  N.  0.,  542.     See  Sec.  412  (3)  ante. 

New  trial  on  issue  as  to  damages. — A  new  trial  may  be  awarded  on 
the  issue  as  to  damages,  leaving  the  findings  upon  the  other  issues 
undisturbed.     Boing  v.  Railroad,  91  N.  C,  199. 

Where  plaintiff  in  an  action  for  damages  recovers  judgment,  and 
the  only  error  is  in  an  instruction  as  to  measure  of  damages  a  new 
trial  may  be  granted  for  the  determination  of  that  question  alone. 
Tillett  v.  R.  R.,  115  N.  C,  662:  Pickett  v.  R.  R.,  117  N.  C,  617;  Man- 
ufacturing Co.  v.  Railroad,  117  N.  C,  579;  Rittenhouse  v.  R.  R,  120 
N.  C,  545;  Strother  v.  R.  R.,  123  N.  C,  197,  and  numerous  cases 
there  cited. 

Partial  new  trial  in  superior  court. — When,  by  a  former  ruling  of 
the  supreme  court,  an  issue  was  left  undetermined,  and  the  cause 
stood  for  a  new  trial  below,  a  motion  for  judgment  was  properly 
declined.    Thompson  v.  Nations,  113  N.  C,  348. 

The  superior,  as  well  as  the  supreme  court  may  direct  a  new  trial 
as  to  some  issues,  leaving  the  verdict  to  stand  as  to  others,  where  in 
the  exercise  of  a  sound  discretion,  such  a  course  is  deemed  proper. 
Benton  v.  Collins,  125  N.  C,  83.  Still  a  party  cannot,  as  a  matter  of 
right,  enter  a  motion  for  a  new  trial  on  only  part  of  the  verdict 
Such  a  motion  will  be  considered  as  a  motion  for  a  new  trial  of  the 
whole  case,  with  an  appeal  to  the  discretion  of  the  judge  to  leave  the 
verdict  undisturbed  as  to  some  of  the  issues.  Nathan  v.  Railway, 
118  N.  C,  1066. 

When  partial  new  trial  will  not  be  granted. — Where  an  action  was 
brought  for  a  tract  of  land  describing  it  as  a  whole,  and  incompetent 
evidence  was  admitted  which  related  only  to  a  part,  the  judgment  of 
the  supreme  court  will  be  for  a  venire  de  novo  generally,  and  it  will 
not  grant  a  new  trial  only  as  to  that  portion  of  the  land  affected  by 
the  incompetent  evidence.    Beam  v.  Jennings,  96  N.  C,  82. 

Judgment  of  restitution — Whenever  a  party  is  put  out  of  posses- 
sion by  process  of  law,  and  the  proceedings  are  adjudged  void,  an 
order  for  a  writ  of  restitution  is  a  part  of  the  judgment  Perry  ▼. 
Tupper,  70  N.  C,  538:  Ibid,  71  N.  C,  385;  Meroney  v.  White,  84  N.  C, 
336:  Caudle  v.  Moran,  119  N.  C,  432. 

When  a  judgment  is  reversed,  the  appellant  shall  be  restored  to 
all  that  he  has  lost  by  the  occasion  of  the  judgment    Rollins  v. 
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Henry,  77  N.  C,  467;  Boyett  v.  Vaughan,  86  N.  C.,  725;  Noville  v. 
Dew,  90  N.  C,  43;  Lytle  v.  Lytle,  94  N.  C„  622. 

After  judgment  for  plaintiff  In  ejectment,  and  ejectment  of  de- 
fendant, a  party  alleging  himself  to  be  the  landlord  of  the  defendant 
cannot,  on  motion,  be  let  in  and  allowed  a  writ  of  restitution.  His 
remedy  is  by  a  new  action  against  plaintiff.  Edwards  v.  Phillips,  91 
N.  C  355. 

The  courts  will  promptly  enforce  restitution  of  property  taken 
by  abuse  of  legal  process,  and  will  not  proceed  to  administer  the 
rights  of  the  parties  until  such  restitution  is  made.  Powell  v.  Allen, 
103  N.  C,  46. 

The  writ  of  restitution  lies  to  restore  a  party  to  the  possession  of 
property  of  which  he  has  been  deprived  by  some  erroneous  process; 
but  it  will  not  be  employed  to  put  one  in  possession  where  he  has  not 
been  ousted  by  the  court,  nor  to  take  possession  from  one  who  has 
acquired  it  pending  litigation,  and  not  by  virtue  of  any  order,  judg- 
ment or  process  therein.     Railroad  v.  Railroad,  108  N.  C.,  304. 

Appeal  dismissed. — When  it  appears  that  the  subject-matter  of  the 
action  has  been  disposed  of,  and  the  only  matter  involved  is  a  ques- 
tion as  to  costs,  the  appeal  will  be  dismissed.  State  v.  Railroad,  74 
N.  C,  287;  Hasty  v.  Funderburk,  89  N.  C,  93;  Pritchard  v.  Baxter, 
108  N.  C,  129;  Herring,  v.  Pugh,  125  N.  C,  437,  and  cases  cited; 
Com'rs  v.  Gill,  126  N.  C. 

When  a  certiorari,  returned  to  the  supreme  court,  is  imperfect, 
showing  no  statement  of  case  on  appeal,  a  new  certiorari  will  not  be 
granted,  but  the  appeal  dismissed.     Skinner  v.  Badham,  80  N.  C,  14. 

If  an  insufficient  record  is  sent  up  ordinarily  the  appeal  will  be  dis- 
missed.    State  v.  May,  118  N.  C,  1204,  and  cases  cited. 

Appeal  dismissed,  for  failure  to  prosecute,  see  Rule  15,  post;  for 
failure  to  docket  at  next  term,  see  Rule  5,  post;  failure  to  print,  see 
Rule  30,  post;  for  failure  to  give  bond,  see  Sec.  552,  ante,  or  to  per- 
fect appeal  in  fornxt  pauperis,  see  Sec.  553,  ante,  and  cases  cited  un- 
der each. 

Sustaining  demurrer. — Ordinarily,  when  a  demurrer  that  the  an- 
swer is  insufficient  to  defeat  a  recovery  is  sustained  by  the  supreme 
court,  it  is  a  finality,  but  not  where  there  is  a  material  omission  in 
the  complaint     Foy  v.  Haughton,  83  N.  C,  467. 

Cannot  reform  verdict. — Where  there  is  a  verdict  in  favor  of  the 
appellee,  the  supreme  court  can  only  award  a  new  trial  for  error 
committed  on  the  trial  before  the  jury,  and  cannot  reform  the  verdict 
or  give  final  judgment  for  the  appellant.  McMillan  v.  Baker,  97  N. 
C,  197. 

Can  correct  judgment  rendered  beiow. — Where  interest  has  been 
erroneously  computed  in  a  judgment,  and  It  can  be  separated  from 
the  principal,  the  supreme  court  will  not  direct  a  new  trial,  but 
that  the  proper  correction  shall  be  made.  Porter  v.  Grimsley,  98  N. 
C.  550. 

Where  a  judgment  is  rendered  for  an  improper  amount  by  reason 
of  an  erroneous  computation  of  interest,  the  error  will  be  corrected 
by  a  modification  of  the  judgment  on  appeal..  Reade  v.  Street,*  122 
N.   C,  301. 

Second  appeal,  not  a  rehearing. — On  a  second  appeal,  where  errors 
assigned  are  the  same  as  those  passed  upon  by  the  former  appeal, 
the  former  decision  will  be  adhered  to,  the  proper  course  for  the 
correction  of  error  in  the  former  opinion,  if  any  exist,  beln*?  by  pe- 
tition to  rehear.    Bank  v.  Furniture  Co.,  120  N.  C,  475. 

On  appeal  from  assessment  of  damages  for  right-of-way. — Where 
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the  appraisers  appointed  to  assess  the  damages  reported  the  amount 
thereof  at  three  hundred  dollars,  to  which  the  owner  of  the  prop- 
erty did  not  except,  but  the  railroad  company  did,  upon  the  ground 
that  such  assessment  was  excessive,  and  appealed  to  the  superior 
court,  where  the  jury  returned  a  verdict  for  a  greater  sum:  HHd, 
that  judgment  could  not  be  properly  rendered  for  a  greater  amount 
than  the  original  assessment,  as  the  only  issue  on  the  appeal  was, 
whether  such  assessment  was  excessive.  Railroad  v.  Church,  104  N. 
C,  525. 

Newly  discovered  evidence. — The  supreme  court  will  grant  a  new 
trial  for  newly  discovered  evidence,  where  it  is  clear  that  substantial 
injustice  has  been  done  on  the  trial  below  by  the  unavoidable  failure 
to  produce  the  evidence  there,  and  another  trial  will  probably  change 
the  result,  but  not  when  the  newly  discovered  evidence  is  merely 
cumulative  or  corroborative  of  that  offered  on  the  former  trial. 
Simmons  v.  Mann,  92  N.  C,  12;  Sikes  v.  Parker,  95  N.  C,  232;  Black 
v.  Black,  111  N.  C,  300. 

A  new  trial  for  newly  discovered  evidence  will  be  granted  only, 
when  (1)  the  newly  discovered  witness  will  probably  testify  as  al- 
leged; (2)  when  such  evidence  is  material;  (3)  when  it  is  probably 
true:  (4)  when  the  party  has  used  due  diligence  In  discovering  it, 
and  (5)  when  it  is  not  merely  cumulative.  Dupree  v.  Ins.  Co.,  93  N. 
C,  237. 

The  supreme  court  has  no  jurisdiction  to  grant  new  trials  in  crim- 
inal cases  for  newly  discovered  evidence.  State  v.  Starnes,  94  N. 
C,  973;  State  v.  Gooch,  94  N.  C,  987;  State  v.  Starnes,  97  N.  C,  423; 
State  v.  Rowe,  98  N.  C,  629. 

It  is  not  sufficient  in  an  application  for  a  new  trial  for  newly  dis- 
covered evidence,  for  applicant  to  state  generally  that  he  exercised 
diligence  in  his  attempts  to  secure  the  evidence;  he  must  set  out 
the  particulars  of  his  efforts,  so  that  the  court  may  see  and  judge  of 
his  diligence.     Sikes  v.  Parker,  95  N.  C,  232. 

While  the  supreme  court  may  grant  a  new  trial  for  newly  discov- 
ered evidence,  and  will  grant  a  re-hearing  because  of  error  in  law 
committed  by  it,  or  when  it  is  made  to  appear  that  it  has  overlooked 
or  misapprehended  some  material  fact  apparent  in  the  record.  It 
will  not  do  so  for  any  error  or  mistake  of  fact,  nor  error  of  law 
not  assigned  in  the  case  on  appeal.  Weathersbee  v.  Farrar,  98  N.  C, 
255. 

The  jurisdiction  of  the  supreme  court  to  grant  new  trials  is  con- 
fined to  those  cases  where  the  motion  is  based  upon  the  discovery 
of  new  and  material  evidence,  and  does  not  extend  to  those  cases 
where  irregularities  or  misconduct  of  the  parties  or  jurors  is  charged. 
Davenport  v.  McKee,  98  N.  C,  500. 

Granting  a  new  trial  for  newly  discovered  evidence  is  purely  dis- 
cretionary, whether  made  in  the  lower  court  or  in  the  supreme  court. 
In  the  future  such  motions  will  be  disposed  of  without  discussing 
the  facts.  Brown  v.  Mitchell,  102  N.  C,  347:  Ferebee  v.  Pritchard, 
112  N.  C.f  83;  Sledge  v.  Elliott,  116  N.  C,  712;  Clark  v.  Riddle,  118 
N.  C,  692;  Nathan  v.  R.  R.,  118  N.  C,  1066:  Herndon  v.  R.  R.,  121 
N.  C,  498;  Crabtree  v.  Scheelky,  118  N.  C,  104. 

Ten  days'  notice  must  be  given  of  a  motion  for  a  new  trial  for 
newly  discovered  evidence  in  supreme  court  Herndon  v.  R.  R.,  121 
N.  C,  498. 

Error  of  slight  importance. — The  rejection  of  evidence  of  slight 
importance,  and  which  is  only  cumulative,  is  not  good  ground  for  a 
venire  dc  novo.  State  v.  Mace,  118  N.  C,  1244;  State  v.  Stubbs,  108 
N.  C,  774,  and  cases  cited. 
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The  admission  of  incompetent  evidence,  of  slight  importance  is 
ground  for  a  new  trial,  only  when  it  appears  the  appellant  suffered 
prejudice  thereby.  Strother  v.  Railroad  Co.,  123  N.  C,  197,  and  cases 
cited. 

Judgment  on  prosecution  and  appeal  bonds. — Prosecution  bonds, 
and  undertakings  on  appeal,  being  sent  up  as  a  part  of  the  record, 
summary  judgment  may  be  taken  upon  them,  as  before  the  adoption 
of  The  Code.    Office  v.  Huffsteller,  67  N.  C,  449. 

An  appeal  bond  is  part  of  the  record,  and  its  execution  cannot  be 
denied  by  plea  and  proof  in  the  appellate  court  The  remedy  is  by 
an  application  in  the  court  below  to  correct  the  record  and  to  have 
a  transcript  of  the  amended  record  sent  up.  Whitehead  v.  Smith,  53 
N.  C,  351. 

Where  there  is  a  contention  as  to  whether  an  appeal  bond  Is  a 
supersedeas  bond,  or  was  intended  to  cover  costs  only,  an  issue  will 
be  framed  and  sent  down  to  be  passed  upon  by  a  jury.  Burnett  v. 
Nicholson,  86  N.  C.,  728. 

Upon  affirmance  by  the  supreme  court  of  a  judgment  in  favor  of 
the  plaintiff,  he  is  entitled,  on  motion,  to  judgment  against  the 
sureties  upon  an  undertaking  to  stay  execution  pending  appeal,  and 
such  affirmance  is  conclusive  of  the  liability  of  the  sureties.  Oakley 
v.  Van  Noppen,  100  N.  C,  287. 

Where  there  is  some  evidence  to  support  the  order  of  the  trial 
judge  in  imposing  the  costs  on  the  prosecutor,  upon  an  acquittal,  on 
the  ground  that  the  prosecution  was  frivolous  and  malicious  and  not 
warranted  by  the  public  interest — the  judgment  will  not  be  reviewed. 
State  v.  Whitley,  123  N.  C.,  728. 

New  trial  in  criminal  action. — When  upon  an  indictment  for  mur- 
der a  conviction  is  had  for  a  lesser  offence,  if  upon  appeal  a  new  trial 
is  granted,  the  case  goes  back  for  trial  de  novo  for  the  full  offence 
charged  in  the  indictment.  State  v.  Stanton,  23  N.  C,  424;  State  v. 
Grady,  33  N.  C,  643;  State  v.  Craine,  120  N.  C,  601;  State  v.  Groves, 
121  N.  C,  563;  State  v.  Freeman,  122  N.  C,  1013;  State  v.  Gentry,  125 
N.  C,  733. 

Procedendo. — Where  an  appeal  as  to  laying  out  a  cart- way  is  taken 
to  the  superior  court,  and  the  jury  find  the  issue  in  favor  of  the 
petitioner,  instead  of  issuing  a  procedendo  to  the  lower  court,  the 
better  practice  is  that  a  writ  issue  from  the  superior  court, 
where  the  appeal  was  tried,  to  the  sheriff  to  summon  a  jury  to 
lay  off  the  cart-way  and  assess  damages.  Warlick  v.  Low  man,  104 
N.  C,  403. 

Powers  of  lower  court  after  judgment  on  appeal. — The  superior 
court  has  no  power  to  modify  or  change  a  judgment  or  decree  of  the 
supreme  court.  Murrill  v.  Murrill,  90  N.  C,  120;  Dobson  v.  Simon- 
ton,  100  N.  C,  56;  Herndon  v.  Ins.  Co.,  108  N.  C,  648;  Calvert  v. 
Peebles,  82  N.  C,  334;  Brendle  v.  Herren,  97  N.  C,  257;  McCall  v. 
Webb,  126  N.  C. 

When  a  new  trial  is  granted  by  the  supreme  court,  the  case  is  to 
be  tried  upon  the  whole  merits,  as  if  there  had  been  no  former  trial 
(unless  it  is  a  new  trial  restricted  to  certain  of  the  issues.)  Mc- 
Millan v.  Baker.  92  N.  C,  110;  Beville  v.  Cox,  109  N.  C,  265. 

A  new  trial  awarded  by  the  supreme  court,  re-opens  the  con- 
troversy for  the  admission  of  any  evidence  that  is  itself  competent, 
and  which,  if  offered  at  the  first  trial,  should  have  been  received,  and 
this  equally  applies  to  cases  when  the  facts  are  to  be  passed  on  by 
the  judge  instead  of  a  jury.  Jones  v.  Swepson,  94  N.  C,  700;  Ashby 
▼.  Page,  108  N.  C,  6. 
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In  an  action  against  the  defendant  for  failing  to  account  for  notes 
put  into  bis  hands  for  collection,  the  referee  ruled  that  the  action 
could  not  be  maintained  for  want  of  a  demand,  which  ruling  was 
sustained  by  the  superior  court,  but  sufficient  facts  were  found  by 
the  referee  to  warrant  a  judgment,  the  question  of  demand  being 
removed:  It  was  held,  that  upon  reversing  the  judgment  in  the  su- 
preme court,  the  defendant  was  not  entitled  to  have  the  case  retried. 
on  the  issue  as  to  whether  he  had  ever  received  the  claims  or  not 
Wiley  v.  Logan,  96  N.  C,  510. 

When  a  question  has  been  decided  on  a  former  appeal  to  the 
supreme  court  in  the  same  action,  the  matter  is  res  fudicatu,  and  not 
open  for  reconsideration  by  the  court  below.  Gordon  v.  Collett,  107 
N.  C,  362;  Blackburn  v.  Ins.  Co.,  117  N.  C,  531:  Pearson  v.  Carr,  97 
N.  C,  194. 

Where  a  fund  in  the  hands  of  a  receiver  appointed  in  an  action 
has  been  adjudged  by  the  supreme  court  to  be  paid  over  to  the 
plaintiffs,  it  cannot  concern  the  defendants  in  what  matter  the  court 
below  shall  divide  it  among  the  plaintiffs.  Simmons  v.  Allison,  119 
N.  C,  556 :  nor  will  the  court  be  without  power  to  settle  the  rights  of 
defendants  among  themselves.  Code,  424  (4) ;  Banking  Co.  v.  More- 
head,  126  N.  C. 

Amendment  after  case  comes  down. — Final  judgment  might  be 
entered  in  the  supreme  court;  but  if  the  case  is  sent  back  without 
such  judgment,  it  will  be  in  the  discretion  of  the  judge  to  allow  the 
answer  to  be  verified.    Griffin  v.  Light  Company,  111  N.  0.,  434. 

Res  judicata. — While  an  affirmance  of  a  judgment  on  appeal  is 
necessarily  an  adjudication  upon  every  assignment  of  error  and  of 
every  matter  which  might  have  been  urged  in  arrest  of  the  judg- 
ment, yet,  where  a  new  trial  is  granted,  the  judgment  is  res  judicata 
only  upon  the  errors  ruled  upon  in  the  opinion  though  other  er- 
rors are  assigned  on  the  appeal.  State  v.  Perry  (Hatton),  122  N.  C«, 
101. 

Sec.  51>4.  On  appeal,  or  recordari,  of  defendant  from  jus- 
tice's judgment,  conrt  nifty  compel  plaintiff  to  secure  costs* 
R.  C.9  c.  31,  s.  104.    1S31,  c.  29,  s.  1. 

When  any  defendant  shall  appeal  from  the  judgment  of 
a  justice  of  the  peace  to  the  superior  court,  or  when  the 
judgment  of  such  justice  shall  be  removed  by  the  defend- 
ant, by  recordari  or  otherwise,  to  a  superior  court,  the  court 
having  cognizance  of  such  appeal  or  recordari  may,  upon 
sufficient  cause  shown  by  affidavit,  compel  the  plaintiff  to 
give  an  undertaking,  with  sufficient  surety,  for  payment  of 
the  costs  of  the  suit,  in  the  event  of  his  failing  to  prosecute 
the  same  with  effect. 

Nbtice  of  appeal  from  a  justice. — On  an  appeal  from  a  justice  of 
the  peace,  notice  must  be  given  the  appellee.  Green  v.  Hobgood. 
74  N.  C,  234:  Sparrow  v.  Davidson,  77  N.  C.f  35:  Spaugh  v.  Boner. 
85  N.  C,  208:  State  v.  Johnson,  109  N.  C,  852;  Marion  v.  Tilley,  119 
N.  C,  473. 

But  the  court  in  its  discretion,  may  allow  notice  to  be  given  after 
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the  appeal  is  docketed  in  the  superior  court.  Marsh  v.  Cohen,  68 
N.  C.f  283;  Railroad  v.  Richardson,  82  N.  C,  343;  West  v.  Reynolds, 
94  N.  C,  333. 

Notice  need  not  be  served  when  the  adverse  party  is  present  in 
court  when  appeal  taken.  Code,  Sec.  877;  Richardson  v.  Debnam, 
75  N.  C,  390;  State  v.  Crouse,  86  N.  C.,  617.  Otherwise,  notice  in 
ten  days.    Finlayson  v.  Am.  Ace.  Co.,  109  N.  C,  197. 

Upon  the  denial  of  a  motion  to  vacate  a  judgment  rendered  by  a 
justice  of  the  peace,  and  an  appeal  to  the  superior  court,  in  the  ab- 
sence of  any  evidence  of  notice  of  appeal  within  ten  days  from  the 
original  judgment,  it  will  be  presumed  the  appeal  was  from  the 
judgment  refusing  the  motion  to  vacate,  and  not  from  the  original 
judgment  upon  the  merits  of  the  action.  Finlayson  v.  Accident  Co., 
109  N.  C,  197. 

See  Sec.  549,  ante,  and  cases  cited;  also,  The  Code,  Sees.  876,  877. 

Recordari. — Before  an  application  for  a  recordari  can  be  enter- 
tained, petitioner  must  aver  that  he  has  paid,  or  offered  to  pay,  the 
justice's  fees.  An  order  for  a  recordari  should  be  accompanied  with 
an  order  for  a  supersedeas  and  suspension  of  execution.  Steadman 
v.  Jones,  65  N.  C,  388. 

Objection  to  the  docketing  of  a  return  to  a  writ  of  recordari 
that  the  justice's  fees  have  not  been  paid,  can  only  be  taken  by  the 
justice.     Carmer  v.  Evers,  80  N.  C,  55. 

After  return  made  by  the  justice  who  tried  the  cause,  to  a  writ  of 
recordari,  objection  cannot  be  made  that  it  was  not  addressed  to  him. 
Ibid.  Void  judgment  examined  into  by  recordari.  McKee  v.  Angel, 
90  N.  C,  60. 

Allowing  an  amendment  to  a  petition  for  a  recordari  is  matter  of 
discretion  and  cannot  be  reviewed  on  appeal.  Pritchard  v.  Sander- 
son, 92  N.  C,  41. 

Where  a  defendant  relied  on  the  assurance  of  a  justice  of  the 
peace  that  his  cause  would  not  be  tried,  after  which  the  justice  ren- 
dered a  judgment  against  him  in  his  absence,  the  remedy  is  by  an 
appeal,  or  a  recordari  as  a  substitute  therefor,  and  not  by  a  motion  to 
set  aside  the  judgment.  Navassa  Guano  Co.  v.  Bridgers,  93  N.  C, 
439. 

The  remedy  against  a  judgment  by  default,  because  of  insufficient 
service  of  process,  is  either  by  a  special  appearance  and  motion  to 
vacate,  or,  in  some  cases,  by  recttrdari.  The  party  seeking  the  relief 
cannot  enter  a  special  apearance  for  the  purpose  only  of  taking  an 
appeal,  and  thereupon  have  the  regularity  of  service  determined. 
Clark  v.  Mfg.  Co..  110  N.  C,  111. 

An  action  will  not  lie  to  vacate  and  set  aside  and  enjoin  the  exe- 
cution of  an  irregular  and  voidable  judgment  of  a  justice  of  the 
peace  when  no  fraud  is  alleged,  the  proper  remedy  being  a  motion 
before  the  justice  who  rendered  the  judgment,  or  hid  succssor  in 
office,  to  set  aside  the  judgment,  or  a  writ  of  recordari  in  the  nature 
of  a  writ  of  false  judgment  in  the  superior  court.  Gallop  v.  Allen, 
113  N.  C,  24;  King  v.  Railroad,  112  N.  C.,  318. 

Recordari,  will  lie  to  bring  up  an  appeal  by  an  absentee  on  whom 
no  process  was  served  and  who  was  absent  at  the  trial.  Merrell  v, 
McHone,  126  N.  C. 

Recordari  will  not  lie. — Relief  against  a  final  judgment  rendered 
by  a  justice  of  the  peace,  and  alleged  to  have  been  obtained  by  fraud 
and  collusion  between  him  and  others,  cannot  be  had  by  means  of  a 
writ  of  recordari,  but  must  be  sought  by  an  independent  action. 
King  v.  Railroad,  112  N.  C,  318.     See  Sec.  273. 

Additional  papers  sent  up  without  recordari  not  recognized. — The 
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superior  court  is  not  bound  to  recognize  supplementary  additions 
voluntarily  made  by  a  justice  of  the  peace  to  the  transcript  of  the 
record  of  an  appeal  from  him.    Beville  v.  Cox,  109  N.  C.f  265. 

Sw  the  numerous  decisions  as  to  recordari  cited  under  Sec  545. 
ante,  and  Rule  14  of  the  superior  court,  post. 

Justice's  court 8  not  courts  of  record. — The  new  constitution  has 
increased  the  jurisdiction  of  justices  of  the  peace,  and  requires  them 
to  keep  a  record  of  their  proceedings,  but  they  are  not  courts  of  re- 
cord.    Williams  v.  Bowling,  111  N.  C,  295. 

Undertaking  on  appeal* — The  Code  of  Civil  Procedure  requires  no 
surety  on  an  appeal  from  a  justice's  judgment,  unless  a  stay  of  exe- 
ecution  is  asked  for.     Steadman  v.  Jones,  65  N.  C,  388. 

The  Code,  Sees.  117-120,  has  no  application  in  courts  of  justices 
of  the  peace.  There  is  no  statutory  provision  that  allows  a  mortgage 
of  real  or  personal  property  to  be  given  in  lieu  of  the  undertaking 
on  appeal  from  a  justice's  judgment,  required  by  The  Code,  Sees.  883, 
884.     Comron  v.  Standland,  103  N.  C,  207. 

Although  neither  the  justice  nor  the  plaintiff  is  required  to  accept 
a  mortgage  from  the  defendant  in  lieu  of  an  undertaking  on  appeal, 
yet,  if  the  defendant  give  and  the  plaintiff  accept  such  mortgage,  it 
is  valid,  and  can  be  enforced.  The  stay  of  the  execution  is  a 
valuable  and  sufficient  consideration  to  support  the  mortgage.     JTWd. 

See  The  Code,  Sees.  875,  882,  883  and  884. 

Security  for  costs  required  of  plaintiff,  when. — In  an  appeal  by  a 
defendant  to  the  superior  court  from  a  judgment  of  a  justice  of  the 
peace,  it  lies  within  the  discretion  of  the  presiding  judge  to  require 
the  plaintiff  to  give  security  for  the  further  prosecution  of  the  suit, 
or  not.     Smith  v.  Railroad,  72  N.  C,  62;  Lea  v.  Brooks,  49  N.  C,  423. 

See  508.  Appeal*  from  a  justice  to  be  tried  at  first  term  of 
court ;  judgment  against  party  cast  and  his  sureties  ;  how 
to  have  amount  of  judgment  ascertained  in  case  of  default. 
JR.  C.9  c.  31,  s.  105.  1777,  c.  115,  s.  03.  1794,  c.  414,  s. 
1.  1S87,  e.  443. 
When  an  appeal  shall  be  taken  from  the  judgment  of  a 

justice  of  the  peace  to  a  superior  court,  the  same  shall  be 
reheard  by  the  court;  whereupon,  an  issue  shall  be  made 
up  and  tried  by  a  jury  at  the  first  term  to  which  it  is  re- 
turned, unless  continued,  and  judgment  shall  be  given 
therein  against  the  party  cast  end  his  sureties.  And  when 
the  defendant  shall  make  default,  the  plaintiff  in  actions 
instituted  on  a  single  bond,  a  covenant  for  the  pay,raent  of 
money,  bill  of  exchange,  promissory  note,  or  a  signed  ac- 
count, shall  have  judgment,  and  in  other  cases  may  have 
his  inquiry  of  damages  executed  forthwith  by  a  jury :  Pro- 
lided,  that  if  the  appellant  shall  fail  to  have  his  appeal 
docketed  as  required  by  law,  the  appellee  may,  at  the  term 
succeeding  the  term  to  which  the  appeal  is  taken,  have  the 
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case  placed  on  the  docket,  and,  upon  motion,  the  judgment 

of  the  justice  shall  be   affirmed  and  judgment  rendered 

against   the   appellant   accordingly,   and   for  the   costs  of 

appeal,  and  against  his  sureties  upon  the  undertaking,  if 

there  be  any,  according  to  the  conditions  thereof :  Provided 

further,  that  nothing  herein  shall  be  construed  to  prevent 

granting  the  writ  of  recordari  in  cases  now  allowed  by  law. 

Note. — The  two  "provisos"  were  added  to  this  section  by  ch.  443, 
acts  18S7.  It  would  seem  that  the  effect  is  to  give  the  appellee  an 
additional  remedy — not  to  deprive  him  of  the  right  to  dismiss 
without  complying  with  the  proviso.  See  decisions  upon  a  similar 
rule  in  the  supreme  court  (Rule  17,  post). 

Appeal  must  be  to  the  next  term. — An  appeal  must  be  taken  to  the 
next  term  of  the  appellate  court.  Hahn  v.  Latham,  87  N.  C,  172; 
Ballard  v.  Gay,  108  N.  C,  544. 

The  "next  term"  of  the  court  means  that  term  which  shall  begin 
next  after  the  expiration  of  the  ten  days  allowed  for  service  of  notice 
of  appeal.     Sondley  v.  Asheville,  110  N.  C,  84. 

An  appeal  from  a  judgment  of  a  justice  of  the  peace  rendered  more 
than  ten  days  before  the  next  ensuing  term  of  the  superior  court 
should  be  docketed  at  that  term,  and  an  attempted  docketing  at  a 
subsequent  term  is  a  nullity.  In  such  case  the  court  properly  held 
that  the  appeal  was  not  in  the  superior  court,  and  that  plaintiff 
appellant  could  not  take  a  non-suit.     Davenport  v.  Grissom,  113  N. 

Although  where  an  appeal  from  a  justice  of  the  peace  is  regu- 
larly docketed  in  due  time  in  the  superior  court,  and  proper  notice 
of  the  appeal  has  not  been  given  a  judge  may,  in  his  discretion,  per- 
mit notice  of  appeal  to  be  then  given,  yet  he  has  no  discretion  to  re- 
vive an  appeal  lost  by  delay,  and  to  permit  the  same  to  be  docketed 
at  a  subsequent  term  to  the  one  to  which  it  should  have  been  re- 
turned.   Davenport  v.  Grissom,  113  N.  C,  39. 

An  appeal  from  the  judgment  of  a  justice  of  the  peace  should  be 
dismissed  where  it  was  not  docketed  at  the  next  succeeding  term  of 
the  superior  court  commencing  more  than  10  days  after  judgment 
rendered,  and  no  notice  of  appeal  was  served  upon  appellee.  Pants 
Co.  v.  Smith,  125  N.  C,  588;  State  v.  Johnson,  109  N.  C,  852. 

No  appeal,  when. — Where  both  parties  are  present  at  the  trial  be- 
fore the  justice,  the  case  tried,  and  no  appeal  taken,  the  judgment  is 
final  and  conclusive,  and  the  matter  cannot  be  opened  by  an  action 
to  rehear  and  an  appeal  from  a  judgment  therein.  Gambill  v.  Gam- 
bill,  89  N.  C.p  201. 

No  appeal  lies  from  a  confession  of  judgment.  Rush  v.  Steamboat 
Co.,  67  N.  C,  47:  State  v.  Griffls,  117  N.  C,  709. 

No  appeal  lies  from  an  interlocutory  judgment  of  a  justice  (here 
pn  order  dismissing  a  warrant  of  attachment)  to  the  superior  court, 
and  the  latter  court  should  make  no  order,  except  dismissing  the 
appeal.     Phelps  v.  Worthington,  92  N.  C,  270. 

Findings  of  fact. — The  findings  of  fact  by  a  justice  of  the  peace, 
upon  a  motion  to  vacate  a  judgment  for  excusable  neglect,  are  re- 
viewable, on  appeal,  by  the  superior  court,  but  the  findings  of  fact 
by  the  superior  court  upon  such  motion  and  appeal  are  not  review- 
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able  by  the  supreme  court.     Finlayson  v.  Accident  Co.*  109  N.  CL, 
196;  In  re  Deaton,  105  N.  C,  59. 

Refusal  to  dismiss  appeal  from  justice. — An  appeal  will  not  lie 
from  a  refusal  to  dismiss  an  appeal  from  a  justice's  judgment.  Ches- 
ter v.  Richardson,  82  N.  C,  343;  State  v.  Johnson,  109  N.  C,  852. 

Note. — It  is  well  settled  now  that  no  appeal  lies  from  a  refusal  to 
dismiss  any  proceeding.  The  party  should  have  his  exception  noted 
and  proceed  to  trial.  See  cases  cited  under  Sec.  548,  ante,  sub-head 
"Refusal  to  Dismiss,"  and  Lambe  v.  Love,  109  N.  C,  305;  Guilford  v. 
Georgia,  Id.,  310. 

It  is  not  error,  where  no  want  of  jurisdiction  is  apparent  from  the 
record,  to  deny  defendant's  motion  on  the  hearing  of  the  original 
appeal  to  dismiss  for  want  of,  and  for  leave  to  plead  defences  to,  the 
jurisdiction.     Forbes  v.  McGuire,  116  N.  C.,  449. 

Motion  to  dismiss. — The  question  of  jurisdiction  may  be  raised  at 
any  time  and  in  any  court  where  a  case  is  pending;  hence,  a  mo- 
tion to  dismiss  an  appeal  from  a  judgment  of  a  justice  of  the  peace. 
based  on  a  lack  of  proper  service  of  process,  may  be  made  at  any 
time  in  the  superior  court  since  it  raises  a  question  of  jurisdiction. 
Fertilizer  Company  v.  Marshburn,  122  N.  C,  411. 

Summons  returnable  before  another  justice. — A  summons  issued 
by  one  justice  of  the  peace  cannot  be  made  returnable,  in  civil  cases, 
before  another  (except  in  cases  of  summary  proceedings  in  eject- 
ment), and  was  properly  dismissed  by  the  latter.  Williams  v.  Bowl- 
ing,  111  N.  C,  295.  But  if  the  defendant  appears  and  defends  the 
objection  is  waived.     Cherry  v.  Lilly,  113  N.  C,  26. 

Trial  de  novo. — Upon  an  appeal  to  the  superior  court  by  a  plain- 
tiff, in  an  action  commenced  before  a  justice  of  the  peace,  for  the 
recovery  of  $60,  due  by  former  judgment,  the  plaintiff  is  entitled  to 
have  the  case  heard  de  novo,  and  for  that  purpose  it  should  be  entered 
on  the  civil  issue  docket.    Wells  v.  Sluder,  68  N.  C.  156. 

An  appeal  by  a  plaintiff,  from  a  judgment  rendered  against  him  in 
a  justice's  court,  for  $6.30,  costs  in  a  suit  against  the  defendant  on 
an  account  for  over  $20,  should  be  entered  by  the  clerk  on  the  trial 
or  civil  issue  docket  of  the  superior  court,  to  De  tried  de  novo.  Such 
appeal  cannot  be  heard  by  the  judge  at  chambers.  Com'rs  v.  Adding- 
ton.  68  N.  C,  254. 

The  provision  requiring  appeals  from  judgments  for  twenty-five 
dollars  or  less,  to  be  tried  solely  on  matters  of  law  appearing  on  the 
papers,  applies  only  to  cases  where  the  amount  demanded  is  not 
more  than  twenty-five  dollars,  and  not  to  cases  where  the  judgment  is 
given  only  for  that  amount.     Hinton  v.  Deans,  75  N.  C,  18. 

Note. — By  the  amendment  to  the  constitution,  all  appeals  from  a 
justice  are  to  be  heard  de  novo,  irrespective  of  the  amount  involved. 

Effect  of  appeal  in  arrest  and  bail. — An  appeal  from  the  judgment 
of  a  justice  of  the  peace  discharging  one  who  has  been  arrested  in  a 
civil  action,  vacates  the  judgment  and  the  order  of  arrest  continues 
in  force  pending  the  appeal.     Patton  v.  Gash,  99  N.  C,  280. 

Estoppel. — Under  the  present  practice  a  memorandum,  "general 
issue,"  entered  on  a  justice's  docket,  as  embracing  defendant's  de- 
fence, will  be  construed  to  mean  nothing  more  than  a  general  denial 
of  the  plaintiff's  cause  or  causes  of  action;  hence,  evidence  of  an  es- 
toppel by  judgment  or  of  another  action  pending,  is  not  admissible 
in  support  of  such  a  defence.    Blackwell  v.  Dibbrell,  103  N.  C,  270. 

Where,  in  an  action  before  a  justice,  defendant  pleaded  that  title 
to  land  was  in  controversy,  which  was  disallowed,  but  the  justice's 
ruling  was  reversed  on  appeal  and  action  dismissed:  Held,  in  a  new 
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action  brought  for  same  cause  of  action  in  the  superior  court,  the 
defendant  is  estopped  to  plead  that  such  court  has  not  jurisdiction. 
The  Code,  Sec.  838;  Peck  v.  Culberson,  104  N.  C,  425. 

Amendment  In  the  superior  court. — In  an  appeal  from  a  justice's 
judgment,  it  is  in  the  discretion  of  the  presiding  judge  to  allow  or 
refuse  amendments  of  any  pleas  before  the  justice  upon  such  terms 
as  may  seem  to  him  just;  and  he  may,  in  his  discretion,  allow  a  new 
plea  to  be  entered,  upon  payment  of  all  costs  up  to  that  time.  Hin- 
ton  v.  Deans,  75  N.  C,  18;  Beville  v.  Cox,  109  N.  C.f  265;  Johnson  v. 
Rowland,  80  N.  C,  1. 

On  an  appeal  from  a  justice's  judgment,  the  judge  below  had  the 
power  to  allow  a  plea  to  be  filed,  which  the  defendant  had  been'  re- 
fused permission  to  file  before  the  justice  of  the  peace.  Lane  v.  Mor- 
ton, 78  N.  C,  7 ;  or  to  amend  his  answer  to  make  it  what  he  intended 
it  to  be  before  the  justice  of  the  peace.     Heyer  v.  Beatty,  76  N.  C,  28. 

The  acceptance  or  rejection  of  an  answer,  after  appeal  from  a 
justice's  judgment,  is  a  matter  of  discretion  for  the  judge.  Johnson 
v.  Rowland,  80  N.  C,  1;  Thomas  v.  Simpson,  80  N.  C,  4;'  Moore  v. 
Garner,  109  N.  C,  157,  and  cases  cited. 

The  jurisdiction  of  the  superior  court  in  appeals  from  a  justice  of 
the  peace  is  entirely  derivative,  and  if  the  justice  had  no  jurisdiction 
in  the  action  as  it  was  before  him,  the  superior  court  can  derive 
none  by  amendment.  Ijames  v.  McClamroch,  92  N.  C,  362;  Allen  v. 
Jackson,  86  N.  C,  321;  Boyett  v.  Vaughan,  85  N.  C,  363;  Robeson  v. 
Hodges.  105  N.  C,  49. 

If  written  answer  filed  before  justice  is  lost,  the  judge  may  allow 
another  to  be  filed.     Faison  v.  Johnson,  78  N.  C,  78. 

Hvr  Sees.  273,  548,  549  and  550,  ante,  and  cases  cited. 

Note. — See,  also,  The  Code,  Sec.  908,  which  is  as  folows:  "No 
process  or  other  proceeding  begun  before  a  justice  of  the  peace, 
whether  in  a  civil  or  a  criminal  action,  shall  be  quashed  or  set  aside 
for  the  want  of  form,  if  the  essential  matters  are  set  forth  therein; 
and  the  court  in  which  any  such  action  is  pending,  shall  have  power 
to  amend  any  warrant,  process,  pleading  or  proceeding  in  such  ac- 
tion, either  in  form  or  substance,  for  the  furtherance  of  justice,  on 
such  terms  as  shall  be  deemed  just,  at  any  time  either  before  or  after 
judgment." 

The  court  can  allow  either  a  warrant  or  an  affidavit  to  be  amended. 
State  v.  Sykes.  104  N.  C,  694;  Cox  v.  Grisham,  113  N.  C,  279. 

The  exercise  of  the  power  conferred  by  this  section  (908)  is  dis- 
cretionary, if  the  nature  of  the  action  is  not  changed.  State  v. 
Vaughan,  91  N.  C,  532;  State  v.  Crook,  91  N.  C,  536;  McPhail  v. 
Johnson,  115  N.  C,  298;  Sheldon  v.  Kivett,  110  N.  C,  408. 

The  superior  court  can  amend,  on  appeal  from  the  justice,  a  pro- 
cess or  pleading  to  make  the  jurisdiction  appear  properly  (here  sup- 
plying an  omission  of  averment  of  value  of  property  in  the  summons 
in  an  action  not  on  contract,)  when  in  fact,  it  did  exist,  but  did  not 
appear  on  the  face  of  the  papers.    Mfg.  Co.  v.  Barrett,  95  N.  C,  36. 

It  8(<ni#,  that  where  a  plaintiff,  in  an  action  for  a  tort  before  a 
justice,  only  demands  damages  to  the  amount  of  fifty  dollars,  and  on 
the  trial  it  is  ascertained  that  his  damages  amount  to  more  than 
that  sum.  he  may  remit  the  excess,  and  thus  give  jurisdiction  to  the 
Justice.     Noville  v.  Dew,  94  N.  C,  43;  Bowers  v.  R.  R.,  107  N.  C,  721. 

The  objection,  that  a  cause  of  action  is  not  such  as  can  be  "split 
up,"  so  as  to  bring  it  within  the  jurisdiction  of  a  justice,  must  be 
made  before  the  justice;  otherwise,  it  cannot  be  made  in  the  su- 
perior court  on  appeal,  unless  the  defendant  is  permitted  to  amend. 
Blackwell  v.  Dibbrell,  103  N.  C,  270;  Cotton  Mills  v.  Cotton  Mills, 
115  N.  C,  475. 
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The  court  can  amend  the  warrant  after  verdict  in  the  trial  of 
the  appeal.  State  v.  Smith,  103  N.  C,  410;  State  v.  Sykes,  104  N.  C, 
698;.  State  v.  Gillikin,  114  N.  C.f  832;  State  v.  Wernwag,  116  N.  C. 
1064. 

Where  an  amendment  to  a  warrant  was  allowed  after  verdict. 
wherein  facts  were  alleged  not  in  the  original,  and  the  record  did  not 
show  there  had  been  any  evidence  introduced  to  support  them,  there 
was  error,  and  a  new  trial  ordered.  State  v.  Baker,  106  N.  C,  758;' 
State  v.  Norman,  110  N.  C,  484. 

Where  it  appears  from  the  allegations  in  the  affidavit  and  warrant, 
and  upon  the  proofs,  that  the  mayor  or  justice  of  the  peace  really 
had  jurisdiction,  an  averment  which  takes  the  case  out  of  such  juris- 
diction may  be  cured  by  amendment  or  treated  as  surplusage.  State 
v.  Wilson,  106  N.  C,  718. 

Upon  an  appeal  in  a  civil  action  from  the  court  of  a  justice  of 
the  peace  to  the  superior  court,  the  latter  has  power  to  amend  the 
pleadings  and  allow  new  pleas  or  matters  of  defence  to  be  set  up, 
and  its  action  in  this  respect  is  not,  ordinarily,  reviewable.  Moore 
v.  Garner,  109  N.  C,  157. 

A  defect  in  affidavit  for  attachment  may  be  cured  in  superior  court 
on  appeal.  Sheldon  v.  Kivett,  110  N.  C,  408,  and  cases  cited:  Cook 
v.  Mining  Co.,  114  N.  C,  617. 

It  is  not  necessary  that  the  amendment  should  have  the  concur- 
rence of  the  justice  of  the  peace  who  heard  the  cause,  nor  that  the 
amended  charge  should  be  re-sworn.  State  v.  Norman,  110  N.  C, 
484;  State  v.  Davis,  111  N.  C,  729. 

In  claim  and  delivery,  the  evidence  being  uncontradicted  that  the 
value  was  less  than  fifty  dollars,  such  amendment  could  have  been 
made  after  verdict  and  judgment:  and  if  the  omission  was  by  mis- 
take or  inadvertence,  the  amendment  could  have  been  allowed  in  the 
superior  court,  not  to  give  jurisdiction,  but  to  make  it  appear  by  the 
summons  that  it  had  not  been  improperly  exercised.  Cox  v.  Grisham, 
113  N.  C,  279;  McPhail  v.  Johnson,  115  N.  C,  298,  and  cases  cited. 

On  the  trial  of  an  appeal  from  a  judgment  of  the  justice  of  the 
peace,  in  an  action  to  recover  for  a  breach  of  contract,  and  also  to 
enforce  an  equity,  the  trial  judge  properly  allowed  an  amendment 
discarding  the  equitable  proceedings.     Starke  v.  Cotten,  115  N.  C,  81. 

In  the  trial  of  an  appeal  from  the  judgment  of  a  justice  of  the 
peace  in  an  action  for  the  recovery  of  personal  property,  an  amend- 
ment to  the  summons  to  show  the  value  of  the  property  was  prop- 
erly allowed,  its  effect  being  to  show  and  not  to  confer  jurisdiction. 
Whitaker  v.  Dunn,  122  N.  C,  103. 

Judgment  by  default. — On  an  appeal  from  the  justice's  court,  if  the 
defendant  does  not  plead,  so  that  an  issue  may  be  made  up,  the 
court  may  render  judgment  either  with  or  without  jury.  Ramsour 
v.  Harshaw,  30  N.  C,  480. 

There  cannot,  properly,  be  a  final  judgment  by  default,  upon  an 
appeal  from  a  justice  of  the  peace;  but  the  matter  must  be  determ- 
ined upon  proofs,  either  by  the  court  or  by  the  jury.  Williams  t. 
Beasley,  35  N.  C,  112. 

Where,  in  an  action  of  mtmmpsit  upon  an  unliquidated  account, 
judgment  was  taken  before  a  magistrate,  on  an  appeal,  it  is  error 
to  take  a  judgment  final,  upon  a  default,  in  the  upper  court,  with- 
out an  inquiry  of  damages.     Hartsfield  v.  Jones,  49  N.  C.,  309. 

*SVc  Sees.  385  and  386,  ante. 

Appeal  in  fifteen  days  restricted. — The  provision  in  Section  876  of 
The  Code  for  an  appeal  in  fifteen  days  after  notice  of  judgment  in 
cases  where  "the  process  is  not  personally  served,"  applies  only  in 
cases  where  the  service  is  by  publication,  and  has  no  application 
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when  the  summons  is  personally  served  on  the  agent  or  officer  of  a 
corporation  under  Section  217  (1)  of  The  Code.  King  v.  Railroad, 
112  N.  C.,  318. 

In  such  case  if  appeal  is  refused,  recordari  lies.  Merrill  v.  McHone, 
126  N.  C. 

After  appeal  sent  up. — A  justice  of  the  peace  has  no  power,  after 
he  has  transmitted  an  appeal  from  his  judgment  and  all  the  papers 
to  the  reviewing  court,  to  grant  a  motion  to  set  aside  his  judgment 
for  want  of  jurisdiction.    Forbes  v.  McGuire,  116  N.  C,  449. 

Ruling  of  justice  reversed. — Where  a  justice  of  the  peace  refuses, 
on  application,  to  set  aside  a  judgment  rendered  without  service  of 
summons,  the  proper  course  on  appeal  Is  to  reverse  his  ruling,  and 
not  to  direct  him  to  do  so.  Erroneous,  irregular  and  void  judgments 
defined.     McKee  v.  O'Neal,  90  N.  C,  60. 

Jurisdiction  of  equitable  defense. — Although  the  courts  of  justices 
of  the  peace  cannot  affirmatively  administer  equity,  they  have  juris- 
diction of  equitable  matters  set  up  by  way  of  defense  in  actions 
properly  cognizable  before  them.  Bell  v.  Howerton,  111  N.  C,  69; 
Holden  v.  Warren,  118  N.  C,  326. 

The  superior  court  acquires  no  jurisdiction  on  appeal  from  a 
justice's  court  of  an  action  on  the  contract  of  a  feme  covert  which, 
being  enforcible  only  in  equity,  could  not  be  maintained  in  the  jus- 
tice's court.     Moore  v.  Wolf,  122  N.  C,  711. 

Jurisdiction  of  justice. — A  justice  of  the  peace  has  jurisdiction  of 
an  action  to  recover  the  purchase  price  of  land,  if  under  two  hundred 
dollars,  where  no  foreclosure  is  sought.  Proctor  v.  Finley,  119  N.  C, 
537. 

A  judgment  rendered  by  a  justice  of  the  peace  against  a  non- 
resident defendant,  on  whom  process  was  not  served  at  least  ten 
days  before  the  return  day,  is  void,  and  on  appeal  the  superior  court 
cannot  get  jurisdiction  by  Issuing  a  summons.  Fertilizer  Company 
v.  Marshburn,  122  N.  C,  411. 

A  justice  of  the  peace  has  jurisdiction  of  an  action  for  damages 
not  exceeding  fifty  dollars  for  injury  for  personal  property,  though 
such  property  be  of  greater  value  than  fifty  dollars.  Malloy  v.  Fay- 
etteville,  122  N.  C,  481,  and  cases  cited. 

When  the  pleadings  before  a  justice  of  the  peace,  in  an  action  on 
contract,  did  not  show  a  want  of  jurisdiction  and  no  objection  was 
made  thereto,  such  objection  cannot  be  made  on  appeal  to  the  su- 
perior court.     Cromer  v.  Marsha,  122  N.  C,  563. 

Where  the  amount  claimed  in  the  summons  issued  by  a  justice  of 
the  peace  was  $200  and  no  other  complaint  was  filed,  and  the  account 
offered  in  evidence  amounted  to  $242.00  but  plaintiff  stated  that  he 
remitted  the  excess  over  $200;  Held,  that  the  justice  of  the  peace 
had  jurisdiction.     Cromer  v.  Marsha,  122  N.  C,  563. 

Where,  on  the  trial  of  an  action  brought  in  the  superior  court  by 
a  landlord  against  his  tenant  and  the  purchasers  of  the  latter's  to- 
bacco crop  to  recover  the  crop  or  its  value,  it  appeared  from  plain- 
tiff's testimony  that  the  tenant's  contract  was  to  pay  him  one-fourth 
of  the  crop  or  $200,  it  was  error  to  non-suit  the  plaintiff  upon  the 
ground  of  a  want  of  jurisdiction,  since  the  action  was  not  on  the 
contract  but  for  possession  of  the  crop.  McGehee  v.  Breedlove,  122 
N.  C,  277. 

Summons  is  the  complaint. — When  there  are  no  written  pleadings 
in  a  justice's  court  the  summons  constitute  the  complaint,  and  if  a 
summons  issues  from  a  justice's  court  against  "W  and  J,  his  wife" 
for  a  demand  due  by  contract,  her  coverture  sufficiently  appears 
"from  the  pleadings."     Moore  v.  Wolf,  122  N.  C,  711. 
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Rehearing.— Justices  of  the  peace  have  power  to  rehear  cases  de- 
cided by  them  only  when  one  of  the  parties  is  absent  at  the  trial,  and 
such  absence  is  caused  by  sickness  or  excusable  mistake  or  neg* 
lect,  and  the  application  to  rehear  is  filed  within  ten  days.  The  Code, 
Sec.  845.  After  the  lapse  of  that  time  a  rehearing  cannot  be  granted. 
Guano  Co.  v.  Bridgers,  93  N.  C.,  439. 

New  trial. — A  justice  cannot  grant  a  new  trial.  The  remedy  is  by 
appeal.  Ouano  Co.  v.  Bridgers.  93  N.  C,  439:  Froneberger  v.  Lee,  66 
N.  C,  333. 

Peace  warrant. — There  is  no  appeal  in  peace  warrant  proceedings 
from  the  justice  of  the  peace  to  the  superior  court.  State  v.  Gregory. 
118  N.  C,  1199:  State  v.  Walker,  94  N.  C,  857;  State  v.  Lyon,  93  K. 
C,  575. 

Judgment  subsequent  to  trial. — Where  a  justice  of  the  peace  de- 
layed rendering  judgment  until  several  days  after  the  trial  and  the 
defendant  (the  party  cast)  hearing  of  the  judgment  served  a  written 
notice  of  appeal  on  the  plaintiff  and  the  justice,  on  demand  of  defend- 
ant and  the  payment  of  his  fees,  made  up  the  case  and  sent  the  same 
to  the  superior  court  where  it  was  docketed,  it  was  error  in  the  judge 
below  to  dismiss  the  appeal,  on  motion  of  the  plaintiff,  upon  the 
ground  that  no  formal  notice  of  the  appeal  was  served  upon  the 
justice  of  the  peace  and  that  no  notice  of  the  appeal  was  given  at 
the  trial.     Osborne  v.  Furniture  Companyt  121  N.  C  364. 

Joinder  of  matters  of  which  justice  has  not  jurisdiction. — Where, 
in  an  action  before  a  justice  of  the  peace,  the  plaintiff  included  in 
her  complaint  demands,  of  only  some  of  which  that  court  had  Juris- 
diction, and  on  appeal  to  the  superior  court  recovered  judgment  upon 
that  portion  which  was  cognizable  before  the  justice  of  the  peace, 
the  judgment  will  be  sustained.  Beville  v.  Cox,  109  N.  C,  265:  Starke 
v.  Cotton,  115  N.  C,  81. 

Since  under  Code,  sec.  1754,  a  judgment  for  rent  is  a  lien  on  the 
crops,  a  judgment  of  a  justice's  court  for  rent,  also  adjudging  the 
judgment  a  lien  on  the  crops,  is  not  invalid  as  being  in  excess  of 
his  jurisdiction,  as  the  portion  of  the  judgment  adjudging  the 
lien  will  be  treated  as  surplusage.  Hargrove  v.  Harris,  116  N.  C, 
418:  Holden  v.  Warren,  118  N.  C,  326. 

Title  to  land  involved. — Where,  under  a  will  devising  all  testator's 
land  to  his  wife,  remainder  to  plaintiff  in  fee,  except  fifty  acres  in 
some  suitable  place,  on  certain  conditions,  to  defendant,  and  de- 
fendant, who  was  a  tenant  of  the  wife  during  her  life  of  fifty  acres, 
claims  title  to  the  same  as  being  in  a  suitable  place,  and  on  condi- 
tions performed,  an  action  by  plaintiff  for  possession  involves  the 
title  to  land,  and  a  justice  of  the  peace  has  no  jurisdiction.  Wright 
v.  Harris,  116  N.  C,  460. 

Splitting  up  account. — Where  the  plaintiff  made  successive  de- 
liveries of  lumber,  the  value  of  each  delivery  being  less  than  $200. 
but  the  aggregate  value  was  greater  than  that  amount:  Held,  that 
while  the  plaintiff  might  have  maintained  an  action  before  a  justice 
of  the  peace  for  the  value  of  each  delivery  as  it  was  made,  having 
postponed  his  suit  until  the  whole  sum  became  due.  he  could  not 
split  the  cause  of  action  and  thereby  confer  jurisdiction  on  the  jus- 
tice of  the  peace.  McPhail  v.  Johnson,  109  N.  C,  571;  Simpson  v. 
Elwood,  114  N.  C.,  528. 

The  defense  that  the  taking  of  a  partnership  account  is  involved, 
will  not  divest  jurisdiction  of  the  justice  when  investigation  shows 
that  the  plea  is  not  well  taken.     Hooks  v.  Houston,  109  N.  C,  623. 

A  landlord  instituted  in  the  court  of  a  justice  of  the  peace  two 
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separate  actions,  each  for  the  recovery  of  a  bale  of  cotton  to  which 
he  claimed  title  under  a  contract  with  his  tenant,  and  which  he  al- 
leged had  been  wrongfully  converted:  Held,  that  this  was  not  such 
a  splitting  of  causes  of  action  as  would  authorize  a  dismissal  of  the 
suits.     Bell  v.  Howerton,  111  N.  C,  69;  Johnson  v.  Williams,  115  N. 

When  a  creditor,  having  items  of  account  contracted  by  a  debtor 
at  different  dates,  consolidates  them  and  renders  a  statement  to 
the  debtor,  claiming  the  round  sum,  to  which  the  debtor  makes  no 
objection,  the  creditor  cannot  afterwards  separate  the  items  so  as 
to  sue  on  them  separately  before  a  justice  of  the  peace.  Marks  v. 
Ballance,  113  N.  C,  28:  Hawkins  v.  Long,  74  N.  C,  781. 

A  demand  arising  out  of  an  indivisible  contract  cannot  be  split  for 
jurisdictional  purposes.     Fort  v.  Penny,  122  N.  C,  230. 

Amendment  by  justice. — The  discretionary  power  to  amend  a  com- 
plaint conferred  upon  a  justice  of  the  peace  by  Section  908  of  The 
Code  is  not  reviewable  on  appeal.     State  v.  Taylor,  118  N.  C,  1262. 

Setting  aside  judgment. — On  appeal  from  the  refusal  of  a  motion  to 
set  aside  a  judgment  of  a  justice  of  the  peace  (from  which  no  ap- 
peal was  taken  within  ten  days)  the  only  question  that  can  arise  is 
the  regularity  of  the  justice's  judgment.  Baker  v.  Belvin,  122  N.  C, 
190. 

Setting  aside  execution. — The  superior  court  has  no  jurisdiction  of 
an  original  motion  to  set  aside  an  execution  and  order  of  sale  granted 
by  a  justice  of  the  peace.     Hamer  v.  McCall,  121  N.  C,  197. 

Restitution. — Where  the  plaintiffs  brought  summary  process  of 
ejectment  before  a  justice  of  the  peace,  and  from  a  judgment  remov- 
ing the  defendant  from  possession  the  latter  appealed  to  the  su- 
preme court  an  order  in  another  action  restoring  the  defendant  to 
possession  before  the  appeal  in  the  ejectment  case  had  been  tried. 
was  erroneous.     Caudle  v.  Moran,  119  N.  C,  432.     See  p.  802,  ante. 

Effect  of  appeal. — Where  an  appeal  is  taken  from  a  judgment  of  a 
justice  of  the  peace,  and  security  is  given  to  stay  execution,  the  plain- 
tiff is  not  deprived  of  the  right  to  have  it  docketed  in  the  superior 
court,  nor  is  the  lien  of  the  judgment  destroyed  by  the  appeal  and 
supersedeas  bond.     Dysart  v.  Brandreth,  118  N.  C,  968. 

When  a  defendant  convicted  before  a  magistrate  appeals  and  in 
the  superior  court  an  indictment  is  found,  it  is  immaterial  to  con- 
sider whether  the  superior  court  or  the  magistrate  had  original 
jurisdiction,  as  the  superior  court,  in  any  event,  had  jurisdiction 
either  by  the  appeal  or  by  the  indictment.  State  v.  Neal,  120  N. 
C,   14. 

Judgment  taxing  prosecutor  with  costs. — An  appeal  lies  from  the 
judgment  of  the  justice  of  the  peace  taxing  the  prosecutor  with  the 
costs,  such  taxing  being  in  the  nature  of  a  civil  judgment.  State  v. 
Morgan,  120  N.  C,  563. 

Sureties  to  the  appeal  bond. — Under  the  Code,  Sec.  884,  a  summary 
judgment  may  be  given  against  sureties  to  the  appeal  bond  in  ap- 
peals from  justices'  judgment.  Prior  to  that  act,  the  remedy  was  by 
civil  action.  Brown  v.  Brittain,  84  N.  C,  552;  McMinn  v.  Patton,  92 
N.  C.,  371. 

The  sureties  to  the  appeal  bond  are  bound  for  the  amount  of  the 
judgment  rendered  in  the  superior  court.  Their  liability  is  not  re- 
stricted to  the  amount  of  the  judgment  appealed  from.  Walker 
v.  Williams.  88  N.  C,  7. 
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Sec.  566.  If  plaintiff  appeal  and  do  not  recover  a  fjreater 
stun,  he  shall  not  recover  costs,  but  be  liable  to  pay.  B,  C9 
c.  31,  «.  106.    1794,  c.  414,  s.  17. 

If  judgment  be  entered  for  the  plaintiff,  and  he  shall  not 
recover  on  his  appeal  a  greater  sum  than  was  recovered  be- 
fore the  justice,  besides  interest  accrued  since  the  rendition 
of  the  judgment,  he  shall  not  recover  the  costs  of  the  ap- 
peal, but  shall  be  liable  at  the  discretion  of  the  court  to  pay 
the  same. 

See  Sees.  542  and  543,  ante  and  rules  10,  14  and  24  of  the  superior 
court,  post. 
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CHAPTER  ONE. 
SUBMITTING  A  CONTROVERSY  WITHOUT  ACTION 


Section. 

567.  Controversy,  how   submitted 

without  action. 

568.  Judgment  roll. 


Section. 

569.  Judgment,  how  enforced  and 
appealed  from. 


Sec.  567.     Controversy,  how  submitted  without  action.    C. 
C.  -P.,  *.  315. 

Parties  to  a  question  in  difference,  which  might  be  the 
subject  of  a  civil  action,  may,  without  action,  agree  upon 
a  case  containing  the  facts  upon  which  the  controversy 
depends,  and  present  a  submission  of  the  same  to  any  court 
which  would  have  jurisdiction  if  an  action  had  been 
brought.  But  it  must  appear  by  affidavit  that  the  contro- 
versy is  real,  and  the  proceedings  fti  good  faith  to  deter- 
mine the  rights  of  the  parties.  The  judge  shall  thereupon 
hear  and  determine  the  case,  and  render  judgment  thereon 
as  if  an  action  were  pending. 

Affidavit  indispensable  prerequisite. — The  court  will  not  hear  a 
cause,  under  this  section,  in  the  absence  of  the  affidavit  required  by 
it.  Hervey  v.  Edmunds,  68  N.  C,  243;  Grant  v.  Newsom,  81  N  C, 
36;  Wilmington  v.  Atkinson,  88  N.  C,  54;  Jones  v.  Commissioners, 
88  N.  C,  56;  Jones  v.  Hoggard,  107  N.  C,  350;  Arnold  v.  Porter,  119 
N.  C,  123;  Grandy  v.  Gulley,  120  N.  C,  176. 

When  a  case  containing  facts  upon  which  a  controversy  depends 
is  sought  to  be  submitted  under  this  section,  an  affidavit  to  the 
effect  that  the  controversy  is  real  and  the  proceeding  in  good  faith  to 
determine  the  rights  of  the  parties  is  a  prerequisite  of  jurisdiction, 
and  in  the  absence  of  such  affidavit  the  proceeding  will  be  dismissed. 
Arnold  v.  Porter,  119  N.  C,  123;  Grandy  v.  Gulley,  120  N.  C,  176, 
and  cases  cited. 

Submission  must  be  to  a  court  having  jurisdiction. — The  submis- 
sion must  be  to  a  court  which  would  have  jurisdiction  if  the  action 
had  been  commenced  by  summons.  Jones  v.  Commissioners,  88  N. 
C,  56. 

Purpose  of  this  section. — This  section  does  not  confer  on  parties 
who  differ  as  to  their  rights  authority  to  propound  to  the  court,  on  a 
case  agreed,  interrogatories  in  respect  thereto.  The  purpose  of  the 
section  is  simply  to  dispense  with  the  formalities  of  a  summons, 
complaint  and  answer,  and,  upon  an  agree'd  state  of  facts,  to  submit 
the  case  to  the  court  for  decision.  McKethan  v.  Ray,  71  N.  C,  165; 
Little  v.  Thorne,  93  N.  C,  69. 

The  court  will  take  jurisdiction. — While  the  court  has  no  jurisdic- 
tion of  a  case  submitted  without  action,  under  this  section,  where  it 
does  not  appear  by  affidavit  that  the  controversy  is  real;  yet,  where 
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all  the  parties  interested  in  the  construction  of  a  will  (including  the 
executor,  who  is  claimant  and  is  in  possession  of  the  property  con- 
cerning which  the  question  arises)  agree,  as  petitioners,  to  submit 
the  question  to  the  decision  of  a  judge  of  the  superior  court,  the 
supreme  court  will  take  cognizance  of  the  case  as  an  application  by 
the  executor  for  a  construction  of  the  will,  so  as  to  enable  him  to 
dispose  of  the  fund  in  his  hands.    Ruffln  v.  Ruffln,  112  N.  C.t  102. 

The  court  will  not  take  jurisdiction* — Where  a  controversy,  with- 
out action,  is  submitted  for  the  sole  purpose  of  obtaining  the  opinion 
of  the  court  upon  a  question,  the  effect  of  which  might  be  to  de- 
range for  a  time  the  administration  of  the  public-school  system,  the 
supreme  court  will  decline  to  entertain  the  controversy.  Board  of 
Education  v.  Kenan,  112  N.  C,  566. 

Statement  of  facts. — In  the  submission  of  a  controversy  without 
action,  the  statement  of  facts  upon  which  the  judgment  of  the  court 
is  asked  should  not  be  a  mere  narration  of  the  facts  out  of  which 
the  controversy  arises,  but  should  contain  a  statement  of  the  sub- 
ject-matter and  nature  of  the  controversy,  and  of  the  conflicting 
claims  of  litigants.    Overman  v.  Sims,  96  N.  C,  451. 

The  summary  method  provided  by  this  section  for  the  submission 
of  an  action  upon  a  case  agreed  contemplates  that  all  the  facts  neces- 
sary to  a  determination  of  the  questions  submitted  shall  be  fully 
stated  in  the  case  agreed;  and  where  it  appeared  that  some  of  the 
facts  were  recited  in  exhibits  which  were  not  attached,  and  that 
leave  was  given  the  parties  to  add  other  matters,  the  cause  was  re- 
manded to  be  perfected.    Railroad  v.  Reidsvllle,  101  N.  C,  404. 

Trial  by  jury  does  not  obtain. — The  statute  allowing  contro- 
versies, without  action,  to  be  submitted  upon  a  "case  agreed,**  does 
not  contemplate  a  trial  by  jury.    Moore  v.  Hinnant,  90  N.  C,  163. 

Cases  to  which  this  section  does  not  apply. — Where  a  sheriff  has 
money  in  his  hands  raised  under  executions  in  favor  of  different 
creditors  against  the  same  defendant,  and  the  creditors  set  up  con- 
flicting claims  to  the  money,  it  is  not  such  a  case  as  may  be  sub- 
mitted to  a  judge,  without  action  under  this  section  by  the  adverse 
claimants.     Bates  v.  Lilley,  65  N.  C,  232. 

Title  to  a  public  office  cannot  be  passed  upon  by  this  mode  of  pro- 
ceeding.    Davis  v.  Moss,  81  N.  C,  303. 

This  section  does  not  apply  to  criminal  causes.  State  v.  Alphin,  SI 
N.  C.,  566. 

Nor  to  the  case  of  a  sheriff  asking  instructions  for  the  application 
of  moneys.     Milliken  v.  Fox,  84  N.  C.t  107. 

This  section  has  no  application  to  proceedings  before  a  justice  of 
the  peace.    Wilmington  v.  Atkinson,  88  N.  C,  54. 

Sec.  »6S.    Judgment  roll.     C.  C.  P.,  8.  316. 

Judgment  shall  be  entered  in  the  judgment  docket,  as  in 

other  cases,  but  without  costs  for  any  proceeding  prior  to 
trial.  The  case,  the  submission,  and  a  copy  of  the  judg- 
ment, shall  constitute  the  judgment  roll. 

Judgment  in  vacation. — Judgment  can  be  rendered  by  consent  in 
vacation  upon  verdict  given  in  term.  Harrell  v.  Peebles.  79  N. 
C.  26. 

But  not  without  consent  of  parties.     Hardin  v.  Ray,  89  N.  C.  364. 

Judgment  can  be  entered  by  consent  of  parties  in  vacation.  Hot- 
vey  v.  Edmunds,  68  N.  C,  243.     See  Sec.  424  (4),  nnte. 
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Sec.  369.    Judgment,  how  enforced  and  appealed  from.    C. 

The  judgment  may  be  enforced  in  the  same  manner  as  if 
it  had  been  rendered  in  an  action,  and  shall  be  subject  to 
appeal  in  like  manner. 

Appeal  from  opinion  without  Judgment  rendered. — Where,  in  a 
case  under  this  section,  an  appeal  is  taken  upon  the  judge's  filing 
an  opinion,  but  without  rendering  judgment,  the  case  will  be  re- 
manded at  the  appellant's  costs.  Moore  v.  Hlnnant,  87  N.  C,  505. 
S*e  Sec.  548,  ante. 


CHAPTER  TWO. 


CONFESSION  OF  JUDGMENT  WITHOUT  ACTION. 


Section. 

570.  Judgment  may  be  confessed 

for  debt  due  on  contingent 

liability. 


Section. 

571.  Statement  in  writing  and  form 

thereof. 

572.  Judgment  and  execution.  . 


Sec.  370.  Judgment  may  be  confessed  for  debt  due  on  cow- 
tingent  liability.    C.  C.  P.,  ».  323. 

A  judgment  by  confession  may  be  entered  without  action, 
either  in  or  out  of  term,  either  for  money  due  or  to  become 
due,  or  to  secure  any  person  against  contingent  liability  on 
behalf  of  the  defendant,  or  both,  in  the  manner  prescribed 
by  this  chapter. 

Judgments  confessed. — The  guardian  of  a  lunatic  may  confess 
judgment  for  his  ward.     McAden  v.  Hooker,  74  N.  G,  24. 

Where  a  judgment  is  confessed  by  one  person  against  himself  and 
entered  of  record,  parol  evidence  is  not  admissible  to  show  that  it 
was  in  tended  to  have  been  entered  against  another.  Davidson  v. 
Alexander,  84  N.  C,  621. 

Corporation. — A  corporation,  nothing  to  the  contrary  appearing, 
may,  by  the  action  of  its  proper  officers,  confess  judgments  as  a 
natural  person,  if  the  essential  requirements  of  the  statute  arc 
complied  with.     Sharp  v.  Railroad,  106  N.  C,  308. 

A  corporation  may  confess  judgment,  without  action,  in  or  out  of 
term,  but  the  record  should  show  that  the  officer  or  person  who 
represented  the  corporation  in  the  proceeding  was  duly  authorized  to 
act.     Nimocks  v.  Shingle  Company,  110  N.  C,  20. 

A  confession  of  judgment  by  the  treasurer  of  a  corporation  under 
a  resolution  adopted  at  a  meeting  of  a  majority  of  the  stockholders, 
without  the  approval  of  the  directors  and  against  the  protest  of  the 
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minority  stockholders,  is  without  authority  and  should  be  quashed, 
Nimocks  v.  Shingle  Company,  110  N.  C,  21. 

A  confession  of  judgment  by  an  insolvent  corporation  in  favor  of 
a  director  who  is  a  creditor,  and  upon  a  debt  theretofore  existing, 
is  void  as  against  other  creditors.  Hill  v.  Lumber  Company,  113  N. 
C.,  173. 

Section  not  suspended. — This  provision  is  not  repealed  or  modified 
by  the  "act  suspending  The  Code,"  1868-9,  ch.  76.  Hervey  v.  KH- 
munds,  68  N.  C,  243. 

Sec.  571.    Statement  in  writing '9  and  fortn  thereof .    C.  C.  £*.9 
s.  826. 

A   statement  in  writing  must  be  made,  signed  by  the 

defendant  and  verified  by  his  oath,  to  the  following  effect: 

(1)  It  must  state  the  amount  for  which  judgment  may  be 
entered,  and  authorize  the  entry  of  judgment  therefor; 

(2)  If  it  be  for  money  due,  or  to  become  due,  it  must 
state  concisely  the  facts  out  of  which  it  arose,  and  must 
show  that  the  sum  confessed  therefor  is  justly  due,  or  to 
become  due. 

(3)  If  it  be  for  the  purpose  of  securing  the  plaintiff 
against  a  contingent  liability,  it  must  state  concisely  the 
facts  constituting  the  liability,  and  must  show  that  the  sum 

confessed  therefor  does  not  exceed  the  same. 

Requisites. — A  judgment  confessed  by  the  guardian  of  one  who  Is 
non  compos  mentis,  if  the  statement  required  by  this  section  is  vert- 
fled  by  the  guardian,  in  the  absence  of  fraud,  is  not  irregular.  Mc- 
Aden  v.  Hooker,  74  N.  C,  24. 

A  judgment  confessed  under  this  section  must  contain  a  concise, 
verified  statement  of  the  facts  and  transactions  out  of  which  the 
indebtedness  arose.  A  mere  statement  that  the  defendant  is  in- 
debted to  the  plaintiff  in  a  certain  sum  "arising  from  the  acceptance 
of  a  draft,"  setting  out  a  copy  thereof,  is  not  sufficient.  Davidson 
v.  Alexander,  84  N.  C,  621. 

Where  the  affidavit  of  the  debtor  set  out  that  he  was  justly  in- 
debted to  the  judgment  creditor  in  a  certain  amount,  but  did  net 
embrace  the  account  which  was  filed,  this  was  not  a  compliance  with 
the  statute,  and  the  judgment  was  void.  Davenport  v.  Leary,  95  N. 
C,  203. 

The  requirements  of  this  section  must  be  strictly  observed.  Sharp 
v.  Railroad,  106  N.  C.,  308;  Smith  v.  Smith,  117  N.  C,  348. 

Where  such  confession  is  for  "goods  sold  and  delivered/'  it  is  suffi- 
cient, although  the  time  of  sale,  quantity,  price  and  value  of  the 
goods  are  not  stated.     Bank  v.  Cotton  Mills,  115  N.  C,  508. 

The  filing  is  equivalent  to  an  express  authority  for  its  entry,  and 
sufficiently  conforms  to  the  statute.  Bank  v.  Cotton  Mills,  115  N.  C. 
508. 

A  confeslon  of  judgment  containing  a  duly  verified  statement  of 
defendant  that  the  amount  for  which  the  judgment  was  authorised 
to  be  rendered  was  "$2,250,  with  Interest  at  six  per  cent  from  No- 
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vember  2, 1876,  is  justly  due  from  him  to  the  plaintiff,"  and  "that  said 
amount  Is  due  from  him  to  the  plaintiff  on  a  bond,  under  seal,  for 
borrowed  money  due  and  payable  November  2,  1876,"  is  a  compli- 
ance with  this  section.  (Davidson  v.  Alexander,  84  N.  C,  261,  and 
Davenport  v.  Morris,  95  N.  C,  203;  distinguished.)  Uzzle  v.  Vinson, 
111  N.  C,  138. 

A  confession  of  judgment  being  in  derogation  of  common  right,  the 
statute  requires  that  the  consideration  out  of  which  the  debt  arose 
must  be  stated  and  an  averment  that  the  debt  for  which  judgment  is 
confessed  "is  justly  due."  Smith  v.  Smith,  117  N.  C,  348,  and  cases 
cited. 

Sec.  572.    Judgment  and  execution.     C.  C.  P.,  s.  327 • 

The  statement  may  be  filed  with  the  clerk  of  the  superior 
court  of  the  county  in  which  the  defendant  resides,  or,  if 
he  does  not  reside  in  the  State,  of  some  county  in  which  he 
has  property.  The  clerk  shall  endorse  upon  it  and  enter 
on  his  judgment  docket  a  judgment  of  the  court  for  the 
amount  confessed,  with  three  dollars  costs,  together  with 
disbursements.  The  statement  and  affidavit,  with  the  judg- 
ment indorsed,  shall  thenceforth  become  the  judgment-roll. 
Executions  may  be  issued  and  enforced  thereon  in  the  same 
manner  as  upon  judgments  in  other  cases  in  such  courts. 
When  the  debt  for  which  the  judgment  is  recovered  is  not 
all  due,  or  is  payable  in  installments,,  and  the  installments 
are  not  all  due,  the  execution  may  issue  upon  such  judg- 
ment for  the  collection  of  such  installments  as  have  be- 
come due,  and  shall  be  in  the  usual  form,  but  shall  have  in- 
dorsed thereon  by  the  attorney  or  person  issuing  the  same  a 
direction  to  the  sheriff  to  collect  the  amount  due  on  such 
judgment,  with  interest  and  costs,  which  amount  shall  be 
stated,  with  interest  thereon,  and  the  costs  of  said  judgment. 

Notwithstanding  the  issue  and  collection  of  such  execu- 
tion, the  judgment  shall  remain  as  security  for  the  install- 
ments thereafter  to  become  due,  and  whenever  any  further 
installment  becomes  due,  execution  may  in  like  manner  be 

issued  for  the  collection  and  enforcement  of  the  same. 

Irregularities. — Ordinarily,  a  judgment  by  confession  without  ac- 
tion will  not  be  set  aside  for  mere  irregularities,  the  party  confes- 
sing the  judgment  being  presumed  to  have  waived  them;  but  where 
the  judgment  is  void  for  cause  appearing  in  the  record,  or  the  re- 
cord omits  some  essential  element,  it  will  be  set  aside  or  quashed. 
Nimocks  v.  Shingle  Company,  110  N.  C,  20. 
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Such  irregularities  in  a  confession  of  judgment  as  might  be  cor- 
rected by  amendment  in  the  case  of  ordinary  judgments  may  be  the 
subject  of  amendment  in  a  confession  of  judgment  Bank  v.  Cotton 
Mills,  115  N.  C,  507. 

Wili  not  vitiate. — A  confession  of  judgment  for  a  greater  rate  of 
interest  than  the  note  or  contract  upon  which  it  is  based  bears,  will 
not,  in  the  absence  of  fraud,  invalidate  the  judgment  Bank  v.  Cot- 
ton Mills,  115  N.  C,  507. 

A  stipulation  in  a  confession  of  judgment  that  no  execution  shall 
issue  thereon  within  a  time  specified  is  not  such  a  reservation  for  the 
benefit  of  the  debtor  as  impairs  the  rights  of  other  creditors,  and 
does  not  vitiate  the  judgment.     Bank  v.  Cotton  Mills,  115  N.  C,  507. 

The  failure  to  file  with  the  confession  of  judgment  the  note  or 
other  evidence  of  indebtedness  does  not  Invalidate  the  judgment,  pro- 
vided the  confession  contains  a  sufficient  description  of  the  nature  of 
the  indebtedness  to  enable  a  party;  to  make  inquiry  and  ascertain 
the  truth  of  the  matter.    Bank  v.  Cotton  Mills,  115  N.  C,  507. 

When  void. — A  judgment  by  confession  without  action,  founded  on 
contract,  in  the  superior  court,  for  a  sum  not  in  excess  of  two  hun- 
dred dollars,  is  void  for  want  of  jurisdiction.  Slocumb  v.  Shingle 
Company,  110  N.  C,  24. 

If  all  the  statutory  requirements  in  a  confession  of  judgment  are 
not  complied  with,  the  judgment  is  Irregular  and  void  because  of  a 
want  of  jurisdiction  in  the  court  to  render  judgment  which  is  ap- 
parent on  the  face  of  the  proceedings.  Smith  v.  Smith,  117  N.  C, 
348. 


CHAPTER  THREE. 

OFFER  OF  THE  DEFENDANT  TO  COMPROMISE  THE 
WHOLE  OR  A  PART  OF  THE  ACTION. 


Section. 

573  Offer  of  compromise. 

574  Effect  of  compromise  in  gen- 

eral. 
575.  Defendant  may  offer  to  liqui- 
date     damages      condition- 
ally. 


Section'. 

576.  Effect  of  acceptance  or  refusal 

of  offer. 

577.  In  trespass   upon    real   prop- 

erty, defendant  may  disclaim 
title  and  plead  tender  in 
bar. 


Sec.  573.     Offer  of  compromise.     C.  C.  P.,  s.  328. 

The  defendant  at  anv  time  before  the  trial  or  verdict* 
may  serve  upon  the  plaintiff  an  offer  in  writing  to  allow 
judgment  to  be  taken  against  him  for  the  sum  or  property, 
or  to  the  effect  therein  specified  with  costs.  If  the  plaintiff 
accept  the  offer,  and  give  notice  thereof  in  writing  within 
ten  days,  he  may  file  the  summons,  complaint,  and  offer, 
with   an   affidavit  of  notice  of  acceptance,  and  the  clerk 
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must  thereupon  enter  judgment  accordingly.  If  the  notice 
of  acceptance  be  not  given,  the  offer  is  to  be  deemed  with- 
drawn, and  cannot  be  given  in  evidence  ;  and  if  the  plain- 
tiff fail  to  obtain  a  more  favorable  judgment  he  cannot  re- 
cover costs,  but  must  pay  the  defendant's  costs  from  the 
time  of  the  offer;  and  in  case  the  defendant  shall  set  up  a 
counterclaim  in  his  answer  to  an  amount  greater  than  the 
plaintiffs  claim,  or  sufficient  to  reduce  the  plaintiff's 
recovery  below  fifty  dollars,  then  the  plaintiff  may  serve 
upon  the  defendant  an  offer  in  writing,  to  allow  judgment 
to  be  taken  against  him  for  the  amount  specified  or  to 
allow  said  counterclaim  to  the  amount  specified,  with  costs. 
If  the  defendant  accept  the  offer,  and  give  notice  thereof  in 
writing  within  ten  days,  he  may  enter  judgment  as  above 
for  the  amount  specified,  if  the  offer  entitle  him  to  judg- 
ment, or  if  the  amount  specified  in  said  offer  shall  be 
allowed  him  in  the  trial  of  the  action.  If  the  notice  of 
acceptance  be  not  given,  the  offer  is  to  be  deemed  with- 
drawn, and  cannot  be  given  in  evidence;  and  if  the  defend- 
ant fail  to  recover  a  more  favorable  judgment,  or  to  estab- 
lish his  counterclaim  for  a  greater  amount  than  is  specified 
in  said   offer,  Jie  cannot  recover  costs,  but   must  pay   the 

plaintiff's  costs  from  the  time  of  the  offer.       • 

Offer  must  be  made  by  all  the  defendants. — An  offer  to  compromise 
a  suit  under  this  section  must  be  made  by  all  the  defendants,  or 
by  their  common  attorney.  Williamson  v.  Canal  Company,  84  N.  C, 
629. 

in  action  for  damages  for  conversion. — In  an  action  to  recover 
damages  for  the  conversion  of  personal  property,  the  defendant  has 
no  right  to  force  the  plaintiff  to  accept  the  property,  for  the  conver- 
sion of  which  he  is  sued,  or  pay  costs;  nor  would  defendant  have 
such  right  in  an  action -of  claim  and  delivery,  unless  the  tender  of  the 
property  is  accompanied  by  a  proposal  to  pay  an  amount  as  damages 
not  less  than  that  ultimately  assessed  by  the  jury.  Stephens  v. 
Koonce,  103  N.  C,  266. 

Not  an  offer. — Where,  pending  an  action  to  recover  for  damage 
done  to  a  lot  of  tobacco  which  plaintiff  had  bought  and  paid  for  under 
guarantee  of  soundness  by  defendants,  an  agreement  was  entered 
into  adjusting  the  amount  of  damage  per  pound  which  plaintiff 
should  recover,  if  entitled  to  recover  at  all,  said  agreement  to  be 
without  prejudice  to  either  party:  Held,  that  such  an  agreement  was 
not  an  offer  of  compromise  in  the  meaning  of  this  section,  and  was 
admissible  on  the  trial  of  the  action  to  determine  the  amount  of 
plaintiff's  recovery.    Garrett  v.  Pegram,  120  N.  C,  289. 
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Sec.  574:.     Effect  of  compromises  in  general.    187 '4-> 5 \  c. 
178,  s.  1. 

In  all  claims  or  money  demands,  of  whatever  kind,  and 
howsoever  due,  where  an  agreement  shall  have  been  or  shall 
be  made  and  accepted  for  a  less  amount  than  that  demanded 
or  claimed  to  be  due,  in  satisfaction  thereof,  the  payment  of 
such  less  amount  according  to  any  such  agreement  in  com- 
promise of  the  whole,  shall  be  a  full  and  complete  discbarge 
of  the  same. 

Act  constitutional. — As,  under  this  section,  the  payment  of  a  leas 
sum,  where  a  greater  is  due,  is  not  a  discharge,  unless  voluntarily 
accepted  as  a  compromise  by  the  creditor,  the  section  is  not  in  con- 
flict with  art  1,  sec.  10,  constitution  of  United  States,  in  its  applica- 
tion to  pre-existing  contracts.    Koonce  v.  Russell,  103  N.  C,  179. 

Effect  of  compromise. — An  agreement  to  take  part  of  a  debt  in 
payment  of  the  whole  was  nudum  pactum  before  the  adoption  of  this 
section  (1874-5,  ch.  178).  Fickey  v.  Merrimon,  79  N.  C  585:. Copper- 
smith v.  Wilson,  104  N.  C,  28;  Bank  v.  Com'rs,  116  N.  C,  362. 

The  acceptance  by  a  judgment  creditor  of  a  promissory  note  upon 
a  third  person  in  satisfaction  of  the  judgment,  is  a  discharge  of  the 
judgment,  although  the  note  is  for  a  less  amount  than  the  judgment. 
Currie  v.  Kennedy,  78  N.  C,  91. 

The  payment  and  acceptance  of  a  less  sum  than  is  actually  due,  in 
compromise  of  the  whole  debt,  is  a  complete  and  valid  discharge, 
under  this  section.  Kerr  v.  Sanders,  122  N.  C,  635.  And  this  is  so. 
although  the  debt  compromised  was  one  contracted  and  reduced  to 
judgment  before  this  section  became  the  law,  if  the  compromise  was 
made  after  it  was  enacted.  Jones  v.  Mizell,  104  N.  C.(  9;  Koonce  v. 
Russell,  103  N.  C,  179;  Tiddy  v.  Harris,  101  N.  C,  589. 

Compromise  enforceable. — An  agreement  to  accept  a  part  of  the 
debt  in  discharge  of  the  whole  is  an  enforceable  contract  under  this 
section.  Boykin  v.  Buie,  109  N.  C,  501;  Petit  v.  Woodlief,  115  N.  C.„ 
120:  Bank  v.  Com'rs,  116  N.  C,  339;  Holden  v.  Warren,  118  N.  C-, 
326. 

The  acceptance  in  full  settlement  of  a  claim  in  dispute,  of  an 
amount  which  is  retained  by  the  creditor,  constitutes  a  contract,  by 
way  of  compromise  in  full  satisfaction  of  the  claim,  which  the  credi- 
tor has  no  right  to  alter  by  the  form  of  receipt  given  for  the  money. 
Kerr  v.  Sanders,  122  N.  C,  635;  Pruden  v.  Railroad  Company,  121  N. 
C,  509. 

Compromise  not  effectuated. — Defendant  can  take  no  benefit  from 
an  agreement  to  compromise  a  charge  against  land  when  he  has  not 
complied  with  the  terms  of  the  agreement,  but  repudiated  it,  claim- 
ing  that  there  was  no  charge  against  the  land  because  the  debt  was 
a  personal  one  and  has  become  barred  by  limitation.  Hunt  v. 
Wheeler,  116  N.  C,  422. 

Compromise  by  principal. — Where  a  claim  for  damages  is  compro- 
mised by  the  defendant  primarily  it  enures  to  benefit  of  the  one  secon- 
darily liable,  hence  when  one  injured  by  falling  into  an  open  excava- 
tion compromises  with  the  owner  of  the  property  it  releases  an  ac- 
tion brought  against  the  city  for  same  negligence.  Brown  v.  Louis- 
burg,  126  N.  C. 
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Conditional  compromise. — Where  one  pays  a  certain  sum  upon  a 
contested  debt  in  compromise  thereof,  in  case  it  shall  afterwards 
he  established,  a  finding  of  the  jury  that  it  never  existed,  will  en- 
title the  payer  to  a  judgment  of  restitution  of  the  sum  paid.  Flckey 
t.  Merrimon,  79  N.  C,  585. 

Sec.  575.  Defendant  may  offer  to  liquidate  damages  con- 
ditionally.   C.  C.  P.,  s.  329. 

In  an  action  arising  on  contract,  the  defendant  may,  with 

his  answer,  serve  upon  the  plaintiff'  an  offer  in  writing, 
that  if  he  fails  in  his  defence,  the  damages  be  assessed  at  a 
specified  sum;  and  if  the  plaintiff  signify  his  acceptance 
thereof  in  writing,  ten  days  before  the  trial,  and  on  the  trial 
have  a  verdict,  the  damages  shall  be  assessed  accordingly. 

Offer  effective  if  accepted. — The  offer  of  a  part  in  satisfaction  of 
the  whole,  if  accepted,  discharges  a  debt  as  fully  and  effectually  as 
if  the  entire  sum  originally  due  is  paid  in  full,  and  this  is  so  whether 
the  amount  due  is  certain  or  contingent  and  unliquidated.  Petit  v. 
Woodlief,  115  N.  C,  120;  Boykin  v.  Buie,  109  N.  C,  501. 

Sec.  576.  Effect  of  acceptance  or  refusal  of  offer.  C.  C.  P., 
*.  330. 

If  the  plaintiff  does  not  accept  the  offer,  he  shall  prove 
his  damages,  as  if  it  had  not  been  made,  and  shall  not  be 
permitted  to  give  it  in  evidence.  And  if  the  damages 
assessed  in  his  favor  shall  not  exceed  the  sum  mentioned  in 
the  offer,  the  defendant  shall  recover  his  expenses  incurred 
in  consequence  of  any  necessary  preparation  or  defence  in  re- 
spect to  the  question  of  damages.  Such  expense  shall  be 
ascertained  at  the  trial. 

Sec.  577.  In  trespass  upon  real  property,  defendant  may 
disclaim  title  and  plead  tender  in  bar.  JR.  C.  c.  31,  s,  70. 
1715,  c.  2.  s.  7. 

In   actions   of  trespass   upon   real    estate,    wherein   the 

defendant  in  his  answer  shall  disclaim  to  make  any  title  or 
claim  to  the  lands  on  which  the  trespass  is  by  the  complaint 
supposed  to  be  done,  and  the  trespass  be  by  negligence  or 
involuntary,  the  defendant  shall  be  permitted  to  make  a 
disclaimer,  and  that  the  trespass  was  by  negligence  or 
involuntary,  and  a  tender  or  offer  of  sufficient  amends  for 
such  trespass ;  whereupon,  or  upon  some  of  them,  the  plain- 
tiff shall  join  issue,  and  if  the  issue  be  found  for  the  defend- 

825 


§  577  CLARK'S   CODE   OF   CIVIL  PROCEDURE. 

ant,  or  if  the  plaintiff  shall  be  non-suited,  he  shall  be  barred 
from  the  said  action  and  all  other  suits  concerning  the 
same. 

Trespass  in  ignorance  of  boundary,  and  disclaimer. — Where  a  per- 
son occupying  land  adjoining  another,  and  in  ignorance  of  the  true 
boundary,  trespass  upon  the  land  of  the  adjacent  owner,  but  dis- 
claims title,  and  tenders  reasonable  amends  before  suit  brought,  he 
is  protected  by  this  section  against  any  liability.  Blackburn  v. 
Bowman,  46  N.  C,  441. 


SJPRO.E  CT  l^jj)^ 


ADMISSION  OR  INSPECTION  OF  WRITINGS. 

Section  578.     Inspection  and  copy  of  books,  papers,  and  docu- 
ments, how  obtained. 

Sec.  578.  Inspection  and  copy  of  books,  papers  and-  doeu~ 
mxnts  how  obtained.  JR.  C,  c.  31,  s.  82.  K.  S.,  c.  31,  s.  86. 
1821,  c.  1095.    1828,  c.  7.     €.  C.  P.,  s.  331. 

Either  party  may  exhibit  to  the  other,  or  to  his  attorney, 
at  any  time  before  the  trial,  any  paper  material  to  the  action, 
rind  request  an  admission  in  writing  of  its  genuineness.  If 
the  adverse  party,  or  his  attorney,  fail  to  give  the  admission 
within  four  days  after  the  request,  and  if  the  party  exhibit- 
ing the  paper  be  afterwards  put  to  expense  in  order  to 
prove  its  genuineness,  and  the  same  be  finally  proved  or 
admitted  on  the  trial,  such  expense  to  be  ascertained  at  the 
trial,  shall  be  paid  by  the  party  refusing  the  admission, 
unless  it  appear  to  the  satisfaction  of  the  court  that  there 
were  good  reasons  for  the  refusal.  The  court  before  which 
an  action  is  pending,  or  a  judge  thereof,  may,  in  their  dis- 
cretion, and  upon  due  notice,  order  either  party  to  give  to 
the  other,  within  a  specified  time,  an  inspection  and  copy, 
or  permission  to  take  a  copy,  of  any  books,  papers,  and 
documents  in  his  possession  or  under  his  control,  contain* 
ing  evidence  relating  to  the  merits  of  the  action  or  the  de- 
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fense  therein.  If  compliance  with  the  order  be  refused,  the 
court,  on  motion,  may  exclude  the  paper  from  being  given 
in  evidence,  or  punish  the  party  refusing,  or  both. 

Motion  to  nonsuit  plaintiff  for  failure  to  produce  books  and  pa- 
pers.— A  motion  to  nonsuit  a  plaintiff  for  not  producing  books  or 
papers,  according  to  the  provisions  of  this  section,  cannot  be  made, 
unless  a  previous  order  of  the  court  has  been  obtained  for  the 
production  of  such  books  or  papers.  Graham  v.  Hamilton,  25  N.  C, 
381. 

Affidavit  not  necessary. — Under  the  present  statute  (The  Code, 
Sees.  578  and  1373),  no  affidavit  is  necessary  in  order  to  get  an  order 
for  the  production  of  papers  in  the  possession  of  the  adverse  party, 
but  the  court  now  has  power,  on  motion  and  due  notice,  to  require 
the  production  of  papers  or  books  which  contain  evidence  pertinent 
to  the  issue.     McDonald  v.  Carson,  95  N.  C,  377. 

Due  notice. — Due  notice,  under  this  section,  is  notice  sufficient  to 
enable  the  party  to  have  the  document  present  when  called  for.  Mc- 
Donald v.  Carson,  95  N.  C,  377. 

Admission  in  writing  of  genuineness  of  paper. — An  admission  in 
writing,  under  this  section,  that  a  letter  is  genuine,  does  not  preclude 
comments  by  counsel  as  to  the  truth  of  Its  contents.  Knight  v. 
Houghtalling,  85  N.  C,  17. 

Powers  of  the  court. — Where,  in  an  action  of  ejectment,  the  plain- 
tiff's lessor  claims  title  under  a  deed  which  is  in  the  possession  of  the 
defendant,  who  claims  a  right  to  it  by  virtue  of  an  endorsement  upon 
it,  the  court  can  order  the  production  of  the  deed  for  inspection,  but 
cannot  order  its  registration  before  the  question  of  the  defendant's 
alleged  equitable  right  to  it  by  virtue  of  the  endorsement  has  been 
tried  and  decided  against  him.     Linker  v.  Benson,  67  N.  C,  150. 

The  courts  have  power  to  require  the  production  of  documents  and 
private  writing  containing  evidence  pertinent  to  the  issue.  McLeod 
v.  Bullard,  84  N.  C,  515. 

The  court  has  the  power,  by  virtue  of  Sees.  578  and  1.373  of  The 
Code,  to  order  the  production  of  proper  papers,  pertinent  to  an  issue 
to  be  tried  and  in  the  possession  of  the  opposite  party.  McDonald 
v.  Carson,  94  N.  C,  497. 

An  order  to  produce  papers  will  be  granted,  when. — In  an  action 
upon  a  bond,  the  court,  on  affidavit  that  the  bond  is  believed  to  be 
a  forgery,  may,  at  the  appearance  term,  order  the  plaintiff  to  file  the 
instrument  for  such  time  as  the  court  may  think  proper  in  the  clerk's 
office  for  the  inspection  of  the  defendant.  McGibbony  v.  Mills,  35  N. 
C,  163. 

A  petition  or  motion  supported  by  affidavit  will  be  sustained  for 
an  inspection  and  copy  of  the  books  of  an  adverse  party,  where  it  is 
made  to  appear  that  the  party  applying  for  the  order  cannot  obtain 
the  information  sought  otherwise  than  by  such  inspection.  Justice 
v.  Bank,  83  N.  C,  8:  McLeod  v.  Bullard,  84  N.  C,  515;  McDonald  v. 
Carson,  94  N.  C,  497. 

Where  an  administrator,  as  bank  cashier,  kept  his  intestate's  ac- 
counts, an  order  to  produce  the  books  of  the  bank  is  proper.  Com- 
missioners v.  Lemly,  85  N.  C,  341. 

The  production  of  papers  containing  evidence  relating  to  the 
merits  of  an  action  will  be  ordered  by  the  court  and  when  produced, 
they  are  competent  evidence  for  all  legitimate  purposes.  Austin  v. 
Secrest,  91  N.  C,  214;  Fertilizer  Co.  v.  Taylor,  112  N.  C,  141. 
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Where  the  examination  of  the  debtor  shows  that  his  books  of  ac- 
count contain  evidence  material  to  the  investigation  he  should  be 
required  to  produce  them.  Coates  v.  Wilkes,  92  N.  C,  376;  S.  C,  94 
N.  C.,  174. 

Order  granted  before  complaint  filed. — A  court  cannot  order  the 
production  of  papers  by  the  defendant  on  the  application  of  the  plain- 
tiff, where  no  declaration  has  been  filed.  Branson  v.  Fentress,  35  N. 
C,  165. 

The  order  will  be  granted  before  the  complaint  has  been  filed, 
when  it  is  averred  by  the  applicant,  and  not  denied  by  the  opposing 
party,  that  such  discovery  is  necessary  to  enable  the  plaintiff  to  state 
with  accuracy  the  facts  upon  which  his  case  Is  founded.  Justice  v. 
Bank,  83  N.  C,  8. 

Answer  to  rule  to  produce  papers. — Where  a  rule  has  been  served 
on  a  party  to  produce  a  certain  letter,  an  affidavit  of  the  party  that 
he  had  not  seen  the  letter  since  he  sent  it — that  he  had  not  know- 
ingly destroyed  it — and  had  made  diligent  search  and  could  not  find 
it — is  a  sufficient  answer  to  warrant  a  discharge  of  the  rule.  Fuller 
v.  McMillan,  44  N.  C,  206:  Ward  v.  Simmons,  46  N.  C,  404. 

Papers  produced,  competent  evidence. — Where,  in  the  trial  of  an 
action  to  recover  land,  the  plaintiffs  contended  that  a  deed  under 
which  the  defendants  claimed,  although  absolute  on  its  face,  was 
really  a  mere  security  for  a  debt,  and  therefore  void,  an  unregistered 
deed  of  defeasance  and  bonds  secured  thereby  produced  by  the  de- 
fendants in  pursuance  of  an  order  of  Court,  under  sections  478  and 
1373  of  The  Code,  were  competent  as  evidence  tending  to  show  the 
nature  of  the  transaction,  without  proof  of  their  execution.  Bern- 
hardt v.  Brown,  122  N.  C,  588. 

Paper  must  be  produced,  or  absence  accounted  for. — A  negotiable 
instrument,  the  execution  of  which  is  admitted  in  the  answer,  must 
be  produced  on  the  trial  or  accounted  for.  Morrow  v.  Allman,  65  N. 
C,  508:  Shields  v.  Whitaker,  82  N.  C,  516. 

Contents  of  paper  proved  by  parol,  when. — The  contents  of  a  paper- 
writing  cannot  be  proved  by  parol,  unless  notice  has  been  given  to 
the  adverse  party,  who  has  it  in  possession,  to  produce  it  on  the  triaL 
And  this  is  so,  notwithstanding  such  paper-writing  is  a  will  proven 
and  recorded  according  to  law,  but  the  record  of  which  has  been 
destroyed  by  the  burning  of  the  court-house  where  it  was  deposited. 
Murchison  v.  McLeod,  47  N.  C,  239. 

Appeal  from  order  discharging  rule  to  produce  papers. — The  su- 
preme court  will  not  pass  upon  the  propriety  of  an  order  discharging 
a  rule  for  the  production  of  papers,  unless  the  facts  are  stated,  by 
the  court  below,  upon  which  the  application  is  based.  An  affidavit 
filed  in  the  court  below  is  not  such  statement,  but  is  only  evidence 
offered  to  enable  that  court  to  find  the  facts.  Maxwell  v.  McDowell, 
50  N.  C,  391. 

Where  party  fails  to  avail  himself  of  this  section. — When  the  court 
found  as  a  fact  that  the  defendant  executor  for  eleven  years  resisted 
payment  of  the  debts  sued  on,  because  he  doubted  the  genuineness 
of  the  acknowledgment  or  new  promise,  set  up  by  the  plaintiff  in 
reply  to  defendant's  plea  of  statute  of  limitations,  as  the  defendant 
might  have  had  an  inspection  of  the  paper  containing  such  alleged 
promise,  there  was  an  unreasonable  delay  of  payment,  and  the  de- 
fendant was  liable  for  costs.     Long  v.  Oxford,  104  N.  C,  408. 

See,  also,  The  Code,  Sec.  1373. 
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CHAPTER  FIVE. 
EXAMINATION  OF  PARTIES. 


Section. 

579.  Action    for    discovery    abol- 

ished. 

580.  A  party  may  be  examined  as 

a  witness  except  in  certain 
cases. 

581.  Such  examination  also  al lowed 

before  trial. 

582.  Party,  how  compelled  to  at- 

tend. 

583.  Testimony  of  party   may  be 

rebutted. 


Section. 

584.  Effect  of  refusal  to  testify. 

585.  Testimony  of  a  party  not  re- 

sponsive to  the  inquiries  may 
be  rebutted  by  the  oath  of 
the  party  calling  him. 

586.  Persons  for  whom  action  is 

brought  or  defended  may  be 
examined. 

587.  Examination  of  co-plaintiff  or 

co-defendant. 

588.  Husband  and  wife  witnesses. 


Sec.  579.    Action  for  discovery  abolished.    C.  C.  P.,  s.  332. 

No  action  to  obtain  discovery  under  oath,  in  aid  of  the 
prosecution  or  defence  of  another  action,  shall  be  allowed, 
nor  shall  any  examination  of  a  party  be  had,  on  behalf  of 
the  adverse  party,  except  in  the  manner  prescribed  by  this 
chapter. 

Testimony  sought  must  be  that  of  a  person  interested  in  the  action. 
This  section  authorizes  only  the  examination  of  parties  to  the  ac- 
tion, or  of  those  Interested  In  it  Strudwick  v.  Brodnax,  83  N.  C, 
401. 

Books  of  corporation. — A  stockholder  may  compel  the  directors  of 
a  corporation,  under  this  and  succeeding  sections,  to  permit  him  to 
examine  the  books  of  the  corporation  so  as  to  enable  him  to  pro- 
cure evidence  in  order  to  set  aside  an  assignment  by  the  corporation 
of  a  contract  as  fraudulent.     Holt  v.  Warehouse  Co.,  116  N.  C,  480. 

Effect  of  this  section. — This  section  abolishes  the  action  to  ob- 
tain discovery  under  oath,  and  substitutes  for  it  a  remedy  in  har- 
mony with  The  Code  system  by  allowing  a  party,  in  support  of  the  al- 
legations of  his  complaint,  or  of  a  cross-action  set  up  in  a  counter- 
claim, after  eliciting  admissions  from  his  adversary  by  verifying  his 
pleadings,  to  examine  such  adversary  party,  as  to  facts  within  his 
peculiar  knowledge,  both  before  and  at  the  trial  of  the  action.  Helms 
v.  Green,  105  N.  C,  251;  Vann  v.  Lawrence,  111  N.  C,  32;  Fertilizer 
Co.  y.  Taylor,  112  N.  C,  141. 

Pending  removal  of  a  cause  from  one  county  to  another. — Pending 
the  removal  of  a  cause  from  one  county  to  another,  and  before  the 
deposit  of  the  transcript,  proceedings  under  this  section  can  be  had 
before  the  clerk  of  either  county.  Commissioners  v.  Lemly,  85  N.  C, 
341. 

Sec.  580.  A  party  maybe  examined  as  a  witness  except  in 
certain  cases.  C.  C.  P.,  s.  333.  1879,  c.  1H3.  1883,  c. 
310,  ss.  1,  2.    1885,  c.  301,  ss.  1,  2. 

A  party  to  an  action  may  be  examined  as  a  witness  at 
the  instance  of  the  adverse  party,  or  of  any  one  of  several 
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adverse  parties,  aud  for  that  purpose  may  be  compelled,  in 
the  same  manner  aud  subject  to  the  same  rules  of  examina- 
tion as  any  other  witness,  to  testify,  either  at  the  trial  or 
conditionally  or  upon  commission :  Provided,  no  person 
who  is  or  shall  be  a  party  to  an  action  founded  on  a  judg- 
ment rendered  before  the  first  day  of  August,  one  thousand 
eight  hundred  and  sixty  eight,  or  on  any  bond  executed 
prior  to  said  date,  or  the  assignor,  endorser  or  any  person 
who  has  at  the  time  of  the  trial,  or  ever  has  had,  any  inter- 
est in  such  judgment  or  bond,  shall  be  a  competent  witness 
on  the  trial  of  such  action,  but  this  proviso  shall  not  apply 
to  the  trial  of  any  action  commenced  before  the  first  day  of 
August,  one  thousand  eight  hundred  and  sixty-eight,  nor  to 
the  trial  of  any  action  in  which  the  defendant  therein 
relies  upon  the  plea  of  payment  in  fact,  or  pleads  a  counter- 
claim and  also  introduces  himself  as  a  witness  to#  establish 
the  truth  of  such  plea,  but  in  all  such  cases  the  rules  of 
evidence  as  contained  in  this  Code  shall  prevail.  In  all 
actions  now  pending  or  which  may  be  hereafter  instituted 
upon  judgments  rendered  before  the  first  day  of  August, 
one  thousand  eight  hundred  and  sixty-eight,  or  upon  any 
bond  or  promissory  note  under  seal  executed  prior  to  said 
date,  wherein  a  reference  has  been  or  mav  be  ordered  bv 
the  court  to  ascertain  the  condition  or  state  of  the  assets 
belonging  to  the  estate  of  any  deceased  debtor  in  the  hands 
of  his  administrator  or  executor,  who  is  or  may  be  defend- 
ant in  such  actions,  it  shall  be  competent  for  the  defendant 
administrator  or  executor  of  such  deceased  debtor  to  tes- 
tify or  be  examined  as  a  wituess  in  his  own  behalf  con- 
cerning  his  administration  upon  the  estate  of  his  intestate 
or  decedent.  When  in  such  cases  the  defendant  admin- 
istrator or  executor  shall  have  testified  or  be'en  examined 
as  a  witness  in  his  own  behalf,  it  shall  also  be  competent 
for  the  plaintiff  to  testify  and  be  examined  in  the  same  in 
regard  to  such  administration. 
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Note. — All  that  part  of  this  section  after  the  word  "prevail"  in  line 
twenty  was  added  by  ch.  361,  acts  1885. 

Adverse  party  may  be  cross-examined. — Where  the  judgment  debt- 
or is  examined,  the  creditor  does  not  make  him  his  witness,  but  may 
cross-examine  and  contradict  him.  The  provisions  in  The  Code,  al- 
lowing the  examination  of  parties  to  actions,  takes  the  place  of  the 
bill  for  discovery  in  the  former  system  of  procedure.  Coates  v. 
Wilkes,  92  N.  C,  376. 

Though  it  may  subject  defendant  to  loss. — In  an  action  by  a  stock- 
holder to  set  aside  an  assignment  of  a  contract  by  the  corporation 
as  fraudulent,  the  directors  may  be  compelled  to  disclose  facts  so  as 
to  enable  plaintiff  to  draw  his  pleadings,  though  their  evidence  may 
subject  them  to  pecuniary  loss.  Holt  v.  Warehouse  Co.,  116  N.  C, 
480. 

Guardian  competent  witness. — In  an  action  on  a  guardian  bond,  ex 
ecuted  before  August  1,  1868,  in  which  a  reference  has  been  ordered 
to  state  an  account,  the  guardian  is  a  competent  witness.  Coggins 
v.  Flythe,  113  N.  C,  102. 

This  section  applies  where  both  parties  are  living. — This  section 
applies  to  cases  where  both  parties  are  living,  and  does  not  interfere 
with  the  operations  of  Sec.  590.     Waddell  v.  Swann,  91  N.  C,  105. 

In  actions  for  divorce  a  mensa  et  thoro. — Qu(prv,  are  not  the  parties 
to  an  action  for  divorce,  a  mensa  et  thoro.,  competent  and  compellable 
witnesses  against  each  other,  except  as  to  adultery.  Taylor  v.  Tay- 
lor, 76  N.  C,  433. 

See  Sees.  588  and  1351. 

Attorney. — The  compensation  to  which  an  attorney  will  be  entitled 
for  his  services  as  counsel  in  collecting  a  note  executed  before  1868, 
does  not  give  him  such  an  interest  in  the  note  as  to  render  him  an 
incompetent  witness  under  this  section.  Grant  v.  Hughes,  96  N.'C, 
177. 

Notice  to  a  party,  notice  to  his  attorney. — Notice  to  an  administra- 
tor, defendant  in  an  action,  is,  in  law,  notice  to  his  attorney;  and 
where,  in  the  trial  of  an  action,  the  administrator  in  reply  to  a  notice 
to  produce  a  note  alleged  to  have  been  paid,  stated  that  his  Intestate 
had  told  him  that  he  had  given  it  to  his  attorney,  (who  was  also  the 
administrator's  attorney) ;  Held,  that  the  statement  of  the  adminis- 
trator, in  return  to  the  notice,  reasonably  meant  that  the  intestate 
had  given  the  note  to  his  attorney  as  bearing  on  the  matter  of  the. 
suit,  that  the  latter  kept  it  in  his  possession  and  had  it  at  trial,  and 
it  was  error  to  refuse  plaintiff's  request  for  an  order  on  the  attorney 
to  produce  the  note.     Banking  Company  v.  Walker,  121  N.  C,  115. 

No  appeal  lies. — A  party  cannot  appeal  from  an  order  to  appear  be- 
fore the  clerk  to  be  examined  under  oath  concerning  the  matters  set 
out  in  pleadings  as  provided  in  Section  580,  et  seq.,  of  The  Code. 
Clark  v.  Peebles,  122  N.  C,  163. 

The  "proviso"  (act  of  1879,  c.  183)  construed. — Under  the  act  of 
1879,  ch.  183,  it  is  not  admissible  for  the  plaintiff  to  prove  by  his  own 
oath,  or  to  examine  the  defendant  to  prove  the  non-payment  of  a 
bond  in  suit  executed  prior  to  August  1,  1868.  Cannon  v.  Morris,  81 
^i.  vs.,  x»jy. 

The  act  of  1879,  ch.  183,  forbids  only  the  introduction  of  the  tes- 
timony of  parties  in  interest  to  rebut  the  presumption  of  payment 
raised  by  time,  and  does  not  apply  where  a  surety  is  seeking  to  re- 
cover out  of  his  principal  money  paid  by  him  since  1868  on  a  note 
executed  before  that  date.     Smith  v.  Haynes,  82  N.  C,  448. 
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Under  chapter  183,  acts  1879,  a  party  to  a  note  under  seal  executed 
before  August  1,  1868,  is  incompetent  to  prove  payment  thereof. 
Blue  v.  Gilchrist,  84  N.  C,  239. 

Under  act  1879,  ch.  183,  a  party  to  an  action  on  a  bond  executed 
prior  to  August  1,  1868,  is  an  incompetent  witness  to  maintain  or  de- 
fend the  suit  Jones  v.  Henry,  84  N.  C.f  320;  Tabor  v.  Ward,  83  N.  C, 
291:  Wilkerson  v.  Buchanan,  83  N.  C,  296;  Macy,  ex  parte,  83  N.  C-, 
63;  Cannon  v.  Morris,  81  N.  C.,  139. 

The  effect  of  this  act  Is* to  restore  all  the  common  law  rules  of  evi- 
dence, applicable  in  a  suit  on  a  bond  executed  prior  to  August  1, 1868. 
Pugh  v.  Grant,  86  N.  C,  39. 

This  applies  only  to  actions  upon  bonds  for  the  payment  of  money. 
and  does  not  apply  to  suits  upon  official  bonds.  Morgan  v.  Bunting, 
86  N.  C,  66;  Coggins  v.  Flythe,  113  N.  C  102. 

Scmble,  that  under  this  act  the  plaintiff,  in  a  judgment  obtained  be- 
fore August  1,  1868,  is  not  competent  to  prove  its  non-payment  in 
a  motion  for  leave  to  issue  execution.  Johnston  v.  Jones,  87  N.  C, 
393. 

Note. — This  "proviso"  was  amended  by  acts  1883,  ch.  310  (supra), 
by  permitting  the  defendant  to  prove  payment  in  fact  or  a  counter- 
claim. 

Amendment  of  1883,  ch.  310,  construed. — The  plaintiff  is  not  a  com- 
petent  witness  in  an  action  upon  a  bond  executed  prior  to  August, 
1868,  except  where  the  defendant  relies  upon  the  plea  of  payment  in 
fact  or  upon  a  counterclaim,  and  introduces  himself  as  a  witness  to 
establish  the  truth  of  such  plea.  Acts  of  1883,  ch.  310,  construed  by 
Ashe,  J.  This  construction  embraces  a  counterclaim,  which  is  in  the 
nature  of  a  cross-action,  where  the  plantiff  relies  upon  payment  in 
fact.  Brown  v.  Cooper,  89  N.  C,  237;  Simpson  v.  Simpson,  107  N. 
C,  552. 

In  an  action  to  rescind  a  contract  for  fraud  in  falsely  representing 
a  bond  executed  prior  to  August  1,  1868,  to  be  unpaid,  the  obligor  is  a 
competent  witness  to  prove  that  it  has  been  paid.  The  provi*t>  in 
this  section  only  applies  to  actions  founded  on  the  bond.  Borden  v. 
Gulley,  92  N.  C,  127. 

An  administrator  of  a  deceased  debtor  who  is  a  defendant,  is  in- 
competent to  testify  to  any  admissions  which  he  may  have  heard 
his  intestate  make  in  regard  to  the  non-payment  of  a  bond  executed 
prior  to  August  1,  1868.  Smith  v.  Smith,  97  N.  C,  27.  Compart 
Haliburton  v.  Carson,  100  N.  C,  99. 

If  actual  payment  is  relied  upon,  the  prohibition  of  the  competency 
of  parties  in  interest  as  witnesses  does  not  apply;  oUter,  where  the 
statute  of  presumption  of  payment  is  invoked.  Alston  v.  Hawkins, 
105  N.  C,  3. 

S<r  Sees.  588,  589  and  590,  pout,  and  The  Code,  Sec.  1351. 

Note. — This  section  originally  contained  only  the  first  six  lines, 
and  merely  made  a  party  to  an  action  compellable  to  testify  at  the  in- 
stance of  the  adverse  party.  The  "proviso"  (acts  1879,  ch.  183) 
modified  this  by  rendering  incompetent,  as  a  witness,  any  party  to  an 
action  on  a  judgment  rendered  prior  to  1st  August,  1868.  or  on  a  bond 
executed  before  that  date.  Acts  1883,  ch.  310,  modified  the  proviso 
to  render  incompetent  all  who  have  at  the  trial,  or  ever  have  had. 
any  interest  in  such  judgment  or  bond,  but  exempting  from  the  pro- 
viso all  actions  begun  before  August  1,  1868,  and  all  actions  in  which 
the  defendant  relies  on  the  plea  of  payment  In  fact,  or  pleads  a 
counterclaim,  and  permitting  such  defendant  to  be  introduced  to  es- 
tablish such  plea.  Acts  1885,  ch.  361,  further  renders  competent  the 
personal   representative,   when   sued   on   a  judgment   rendered   or 
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bond  executed  prior  to  August  1,  1868,  and  a  reference  Is  ordered  to 
state  an  account  of  the  estate  in  his  hands,  to  testify  concerning  his 
administration  of  the  estate. 

Sec.  581.    Sucfi  examination  also  allowed  before  trial.    C. 
€.  T.9  s.  334.    1893,  c  114.     1899,  c.  6&9  s.  1. 

The  examination,  instead  of  being  had  at  the  trial,  as 

provided  in  the  preceding  section,  may  be  had  at  any  time 

before  the  trial,  at  the  option  of  the  party  claiming  it,  before 

a  judge  [or  a  commissioner  duly  appointed  as  provided  in 

section  thirteen  hundred  and  fifty-seven  (1357)  of  The  Code] 

or  clerk  of  the  court,  on  a  previous  notice  to  the  party  to 

be  examined,  and  any  other  adverse  party,  of  at  least  five 

days,   unless  for  good  cause  shown  the  judge   [or  court] 

shall  order  otherwise.     But  the  party  to  be  examined  shall 

not  be  compelled  to  attend  in  any  county  other  than  that 

of  his  residence,  or  where  he  mav  be  served  with  a  sum- 

mons  for  his  attendance. 

Note. — The  words  in  first  brackets  in  this  section  were  inserted 
1899,  c.  65,  s.  1,  and  words  in  last  brackets  1893,  c.  114. 

Use  of  evidence  optional. — A  party  who  has  examined  his  adver- 
sary under  the  provisions  of  this  section,  is  not  compelled  to  use 
the  testimony  on  the  trial,  nor  does  he,  by  such  examination,  make 
his  adversary  his  witness.     Shober  v.  Wheeler,  113  N.  C,  370. 

In  any  part  of  district. — Where  a  defendant,  after  assenting  to  an 
order  made  by  a  judge  in  a  county  other  than  that  in  which  the  ac- 
tion was  pending,  but  within  the  same  judicial  district,  directing  him 
to  appear  before  a  commissioner  for  examination,  under  sections  580 
and  581  of  The  Code,  appeared  before  such  commissioner  in  obe- 
dience to  the  requirements  of  the  order,  *t  was  too  late  to  withdraw 
his  assent  given  to  the  order  when  first  made,  and  by  refusing  to  an- 
swer pertinent  questions  he  is  amenable,  to  be  punished  as  for  con- 
tempt. Fertilizer  Co.  v.  Taylor,  112  N.  C,  141;  Ledbetter  v.  Pinner, 
120  N.  C,  455. 

Notice  not  required. — It  is  not  necessary  that  a  party  to  an  action, 
who  desires  to  examine  the  adverse  party  before  trial,  under  sec- 
tions 580  and  581  of  The  Code,  shall  first  obtain  leave  from  the 
court  to  make  such  examination.  The  words  of  the  statute,  "unless 
for  good  cause  shown,  the  judge  shall  order  otherwise,"  apply  only 
to  the  length  of  the  time  of  notice,  less  than  five  days.  Vann  v.  Law- 
rence, 111  N.  C,  32. 

Sec.  582.    Tarty,  how  compelled  to  attend.    C  C.  P.,  *.  335. 
1899,  c.  €5,  8.  2. 

The  party  to  be  examined,  as  in  the   preceding  section 

provided,  may  be  compelled  to  attend  in  the  same  manner 

as  a  witness  who  is  to  be  examined  conditionally;  and  the 
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examination  shall  be  taken  and  filed  by  the  judge  or  clerk 
[or  commissioners]  in  like  manner,  and  may  be  read  bjr 
either  party  on  the  trial. 

Note. — The  words  in  brackets  were  inserted  1899,  c.  65,  s.  2. 

Appeal  premature. — An  appeal  from  an  order  of  the  court,  before 
which  an  examination  is  being  made  under  section  580,  directing  the 
examination  to  proceed,  is  premature.  Vann  v.  Lawrence,  111  N. 
C.,  32. 

Sec.  583.  Testimony  of  party  may  be  rebutted.  C.  C.  J*., «. 
336. 

The  examination  of  the  party  thus  taken  may  be  rebutted 
by  adverse  testimony. 

May  be  rebutted. — Such  deposition  may  be  rebutted,  on  the  trial, 
by  adverse  testimony.    Hudson  v.  Jordan,  108  N.  C,  10. 

A  party  may  lead,  contradict  or  discredit  the  adverse  party  when 
summoned  as  his  witness.  Coates  v.  Wilkes,  92  N.  C,  376,  overruling 
Strudwick  v.  Brodnax,  83  N.  C,  401. 

Sec.  584.    Effect  of  refusal  to  testify.    C.  C.  P.,  s.  337. 

If  a  party  refuses  to  attend  and  testify,  as  in  the  four  pre- 
ceding sections  provided,  he  may  be  punished  as  for  a  con- 
tempt, and  his  complaint,  answer  or  reply  may  be  stricken 
out. 

Sec.  585.  Testimony  of  a  party  not  responsive  to  the  inqui- 
ries may  be  rebutted  by  tlie  oath  of  the  party  calling  him. 
C  C.  JP«»  s.  338. 

A  party  examined  by  an  adverse  party,  as  in  this  chapter 
provided,  may  be  examined  on  his  own  behalf,  subject  to 
the  same  rules  of  examination  as  other  witnesses;  but  if  he 
testify  to  any  new  matter,  not  responsive  to  the  inquiries 
put  to  him  by  the  adverse  party,  or  necessary  to  explain  or 
qualify  his  answers  thereto,  or  discharge  when  his  answers 
would  charge  himself,  such  adverse  party  may  offer  himself 
as  a  witness  on  his  own  behalf  in  respect  to  such  new  mat- 
ter, subject  to  the  same  rules  of  examination  as  other  wit- 
nesses, and  shall  be  so  received. 

Sec.  586.  Persons  for  whom  action  is  brought  or  defended 
may  be  examined.    C.  C  JP.,  s.  339. 

A  person  for  whose  immediate  benefit  the  action  is  prose- 
cuted or  defended,  though  not  a  party  to  the  action,  may 
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be  examined  as  a  wituess  in  the  same  manner  and  subject 
to  the  same  rules  of  examination  as  if  he  were  named  as  a 
party. 

•  Who  may  be  examined. — This  only  authorized  the  examination  of 
parties  (in  Interest  or)  to  the  action.  Strudwick  y.  Brodnax,  83  N. 
C,  401. 

Sec.  587.    Examination  of  co-plaintiff  or  co-defendant.    C. 
C.  r. ,  s.  340. 

A  party  may  be  examined  on  behalf  of  his  co-plaintiff  or 
of  a  co-defendant  as  to  any  matter  in  which  he  is  not 
jointly  interested  or  liable  with  such  co-plaintiff  or  co-defend- 
ant, and  as  to  which  a  separate  and  not  joint  verdict  or  judg- 
ment can  be  rendered;  and  he  may  be  compelled  to  attend 
in  the  same  manner  as  at  the  instance  of  an  adverse  party, 
but  the  examination  thus  taken  shall  not  be  used  in  behalf 
of  the  party  examined.  And  whenever  one  of  several 
plaintiffs  or  defendants,  who  are  joint  contractors  or  are 
united  in  interest,  is  examined  by  the  adverse  party,  the 
other  of  such  plaintiffs  or  defendants  may  offer  himself  as 
a  witness  to  the  same  cause  of  action  or  defence,  and  shall 

be  so  received. 

As  to  what  matters*— A  party  may  be  compelled  to  attend  court 
and  be  examined  in  behalf  of  a  co-plaintiff  or  a  co-defendant  "as  to 
any  matter  in  which  he  is  not  jointly  interested  or  liable,"  etc.,  and 
in  such  case  he  is  entitled  to  pay  as  a  witness.  Penny  v.  Brink,  75  N. 
C,  68. 

Sec.  588.    Husband  and  wife  witnesses.      C.  C.  P.,  s.  341. 
1806,  c.  40,  s.  2. 

In  any  trial  or  inquiry  in  any  suit,  action  or  proceeding 
in  any  court,  or  before  any  person  having,  by  law  or  con- 
sent of  parties,  authority  to  examine  witnesses  or  hear  evi- 
dence, the  husband  and  wife  of  any  party  thereto,  or  of  any 
person  in  whose  behalf  any  such  suit,  action  or  proceeding 
is  brought,  prosecuted,  opposed  or  defended,  shall,  except 
as  hereinafter  stated,  be  competent  and  compellable  to  give 
evidence,  as  any  other  witness,  on  behalf  of  any  party  to 
such  suit,  action  or  proceeding.  Nothing  herein  shall  ren- 
der any  husband  or  wife  competent  or  compellable  to  give 

evidence  for  or  against  the  other  in  any  criminal  action  or 
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proceeding  (except  to  prove  the  fact  of  marriage  in  case  of 
bigamy),  or  in  any  action  or  proceeding  in  consequence  of 
adultery,  or  any  action  or  proceeding  for  divorce  on  account 
of  adultery  (except  to  prove  the  fact  .of  marriage),  or  in 
any  action  or  proceeding  for  or  on  account  of  criminal  con- 
versation. No  husband  or  wife  shall  be  compellable  to  dis- 
close any  confidential  communication  made  one  to  the  other 

during  their  marriage. 

Husband  and  wife  competent  witnesses,  when. — Under  the  act  of 
1866,  ch.  43,  a  wife  was  not  a  competent  witness  for  her  husband; 
but  it  is  otherwise  under  this  section  of  The  Code.  Rice  v.  Keith. 
63  N.  C.,  319;  Bradsher  v.  Brooks,  71  N.  C.,  322. 

In  a  suit  for  divorce  a  vinculo  matrimonii,  the  plaintiff  (the  hus- 
band) is  a  competent  witness  to  prove  the  impotence  of  his  wife. 
Prior  to  the  first  day  of  July,  1872,  suits  for  divorce  were  properly 
instituted  before  the  superior  court  clerk,  but  since  that  date,  by 
virtue  of  the  act  of  1871-'2,  ch.  192,  the  superior  court  in  term  time 
alone  has  jurisdiction.     Barringer  v.  Barringer,  69  N.  C,  179. 

Note. — Prior  to  this  section,  either  party  was  incompetent  to 
prove  the  impotence  of  the  other.  State  v.  Pettaway,  10  N.  C,  623; 
State  v.  Wilson,  32  N.  C,  131;  State  v.  McDowell,  101  N.  C,  734. 

Quaere,  whether,  in  an  acMon  for  divorce  a  msnsa  it  thoro,  the 
parties  thereto  are  not  competent  and  compellable  witnesses  to  give 
evidence  for  and  against  each  other,  except  as  to  adultery.  Taylor  ▼. 
Taylor,  76  N.  C,  433. 

Husband  and  wife  not  competent  witnesses,  when. — At  common 
law,  neither  the  husband  nor  wife  is  allowed  to  prove  the  fact  of  ac- 
cess or  non-access:  and  as  such  rule  is  founded  "upon  decency, 
morality  and  public  policy,"  it  is  not  changed  by  this  section,  allow- 
ing parties  to  testify  in  their  own  behalf.  .  Boykin  v.  Boykin,  70  N.  C. 
262. 

In  an  action  for  divorce  for  alleged  adultery,  neither  the  husband 
nor  wife  is  a  competent  witness,  nor  shall  the  admissions  of  either 
be  received  to  prove  the  fact.  Perkins  v.  Perkins,  88  N.  C,  41; 
Steel  v.  Steel,  104  N.  C,  631:  Toole  v.  Toole,  112  N.  C,  152:  S.  C.  109 
N.  C,  615. 

In  indictment  for  fornication  and  adultery. — In  an  indictment 
against  the  wife  for  fornication  and  adultery  with  another,  or  big- 
amy, the  husband  is  competent  to  prove  her  marriage  to  him.  State 
v.  McDuffle,  107  N.  C,  885;  State  v.  Melton,  120  N.  C.  591. 

But  not  to  prove  the  criminal  act.     State  v.  Raby,  121  N.  C,  682. 

In  bastardy  proceedings. — The  wife  is  competent  to  prove  against 
one  charged  as  the  father  of  her  bastard  child  the  impossibility  of 
access  by  her  husband.     State  v.  McDowell,  101  N.  C,  734. 
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CHAPTER  SIX. 


EXAMINATION  OF  WITNESSES. 


Section. 

589.  Interest  not  to  exclude  a  wit- 

ness. 

590.  When  party  may    be  exam- 

ined and  when  not. 

591.  In    what    actions,    for    what 

sums,  and  within  what  time, 
book  accounts  may  be 
proved  by  a  party. 


Section. 

592.  Book  accounts,    how  proved 

by  executors  and  adminis- 
trators. 

593.  Copies  of    accounts  are  evi- 

dence,  unless    notice  given 
to  produce  original. 


Sec.  889.    Interest  not  to  exclude  a  witness.  C.  C.  P.,  8.  342. 

No  person  offered  as  a  witness  shall  be  excluded  by  rea- 
son of  his  interest  in  the  event  of  the  action. 

Effect  of  this  section. — This  section  abolishes  the  common  law 
incompetency  of  witnesses  on  account  of  interest  (with  the  restric- 
tions contained  in  Sec.  590).  except  in  the  special  cases  provided  for 
Sees.  580  and  588.  Bunn  v.  Todd,  107  N.  C,  266:  Cornelius  v.  Braw- 
ley,  109  N.  C.,  542. 

Before  the  adoption  of  The  Code,  a  person  interested  in  the  event 
of  the  action  could  not  be  a  witness.  This  rule  is  now  restricted 
to  parties  or  persons  falling  within  the  exceptions  contained  in  Sec- 
tion 590.     Fertilizer  Co.  v.  Rippy,  124  N.  C,  643. 

Competent  witnesses  to  prove  will. — A  devisee  under  a  holograph 
will  is  a  competent  witness  to  prove  the  will.  Hampton  v.  Hardin, 
88  N.  C,  592. 

One  who  attests  a  will  as  a  subscribing  witness  is  not  made  incom- 
petent to  testify  to  the  execution  thereof,  by  reason  of  the  fact  that 
he  is  a  devisee  or  legatee.  Vester  v.  Collins,  101  N.  C,  114;  Corne- 
lius v.  Brawley,  109  N.  C,  542. 

Bastardy. — In  a  bastardy  proceeding,  a  party  can  be  examined  as  a 
witness  on  his  own  behalf.     State  v.  Mcintosh,  64  N.  C,  607. 

When  a  party  is  entitled  to  prove  his  ticket  as  a  witness. — Where  a 
party  is  examined  as  a  witness  in  his  own  behalf,  he  is  not  entitled 
to  pay;  but  if  he  is  compelled  to  attend  court  to  be  examined  in 
behalf  of  a  co-plaintiff  or  co-defendant  as  to  any  matter  in  which 
he  is  not  jointly  interested  or  liable,  he  is  entitled  to  pay  as  a  wit- 
ness.    Penny  v.  Brink,  75  N.  C,  68. 

Witness  having  no  interest. — In  an  action  involving  the  validity  of 
a  trust  deed,  where  the  trustor  is  dead  and  his  estate  insolvent,  the 
son  of  the  trustor  is  a  competent  witness  as  to  his  declarations  con- 
cerning the  trust.     Gidney  v.  Logan,  79  N.  C,  214. 

In  a  controversy  as  to  which  of  two  parties  was  the  grantee  in 
a  lost  deed,  the  grantor  standing  indifferent,  is  competent  to  testify 
that  he  made  the  deed  to  one  who  was  dead  at  the  time  of  the  trial. 
Gregg  v.  Hill,  80  N.  C,  255. 

A  witness  who  neither  has  nor  has  had  any  interest  in  the  event  of 
an  action  is  not  disqualified  to  testify  as  to  a  communication  or 
transaction  between  him  and  a  person  deceased,  whose  personal 
representative  is  a  party  to  the  action.     Allen  v.  Gilkey,  86  N.  C,  64. 

Sec  Sees.  588,  ante,  and  590,  591,  post,  and  cases  cited. 
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Sec.  5U0.     When  party  may  be  examined  and  wJien  not.    C 

a  r.,  8. 343. 

Upon  the  trial  of  an  action,  or  the  hearing  upon  the 
merits  of  a  special  proceeding,  a  party  or  a  person  inter- 
ested in  the  event,  or  a  person  from,  through  or  under 
whom  such  a  party  or  interested  person  derives  his  interest 
or  title  by  assignment  or  otherwise,  shall  not  be  examined 
as  a  witness  in  his  own  behalf  or  interest,  or  in  behalf  of  the 
party  succeeding  to  his  title  or  interest,  against  the  execu- 
tor, administrator  or  survivor  of  a  deceased  person,  or  the 
committee  of  a  lunatic,  or  a  person  deriving  his  title  or 
interest  from,  through  or  under  a  deceased  person  or  lunatic, 
by  assignment  or  otherwise,  concerning  a  personal  transac- 
tion or  communication  between  the  witness  and  the  deceased 
person  or  lunatic;  except  where  the  executor,  administra- 
tor, survivor,  committee  or  person  so  deriving  title  or  inter- 
est is  examined  in  his  own  behalf,  or  the  testimony  of  the 
lunatic  or  deceased  person  is  given  in  evidence  concerning 
the  same  transaction  or  communication. 

This  section  analyzed. — Section  589  sweeps  away  the  common  law 
incompetency  of  witnesses  on  account  of  interest.  This  section  (590) 
contains  the  only  restrictions  in  civil  actions  (except  in  special  cases 
provided  for  by  Sees.  580  and  589),  and  may  be  summed  up  as  apply* 
ing  to — 

Whom — (1)  Parties  to  the  action:  (2)  persons  interested  in  the 
event  of  the  action;  (3)  persons  through  or  under  whom  the  persons 
in  the  first  two  classes  derive  their  title  or  interest. 

Such  witness  is  only  incompetent — 

When — (1)  To  testify  in  behalf  of  himself  or  the  person  succeeding 
to  his  title  or  interest;  and  (2)  against  the  representative  of  a  de- 
ceased person,  or  committee  of  a  lunatic,  or  any  one  deriving  his  title 
or  interest  through  them. 

Such  witnesses,  and  in  such  cases  only,  are  made  incompetent  as 
to— 

Subject-matter — A  personal  transaction  or  communication  between 
such  witness  and  the  person  since  deceased  or  lunatic.  And  even 
then  there  are  the  following — 

Exception* — When  the  representative  of,  or  person  claiming 
through  or  under  the  deceased  person  or  lunatic  is  examined  in  his 
own  behalf,  or  the  testimony  of  the  deceased  person  or  lunatic  is 
given  in  evidence,  then  the  opposite  party  is  a  competent  witness 
as  to  the  same  transaction.  The  further  incompetency  originally 
existing  as  to  persons  who  have  had  an  interest  which  has  since 
ceased  has  been  repealed  except  when  they  are  persons  through  or 
under  whom  parties  and  persons  interested  in  the  event  of  the  ac- 
tion claim.  Bunn  v.  Todd,  107  N.  C,  266;  Lyon  v.  Pender,  118  N.  C 
147;  Sutton  v.  Walters,  Td.,  495. 
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Parties. — Where  land  in  dispute  was  conveyed  in  trust  for  use,  for 
the  congregation  of  a  church :  Held,  a  member  of  the  congregation  is 
not  disqualified  as  a  witness,  under  this  section,  to  declarations  of  a 
deceased  person;  that  the  trustee  is  disqualified  as  such  witness;  and 
the  declarations  of  the  grantor  in  the  deed  are  not  admissible  for  the 
plaintiff's  trustee,  the  defendant  not  claiming  through  him,  nor  be- 
ing present  when  they  were  made.  Lawrence  v.  Hyman,  79  N.  C, 
209;  Jones  v.  Emory,  115  N.  C,  158. 

One  who  is  a  party  to  a  suit,  though  in  his  corporate  capacity,  is 
not  competent  to  testify  as  to  a  transaction  with  a  person  deceased. 
Com'rs  v.  Lash,  89  N.  C,  159. 

Where,  in  the  trial  of  an  action  to  recover  land,  the  defendants 
claim  under  a  deed  alleged  to  have  been  made  by  the  plaintiff  to 
their  ancestor,  the  plaintiff  is  not  competent  (under  this  section) 
to  testify  that  the  deed  was  forgery.  Spivey  v.  Rose,  120  N.  C, 
163. 

In  an  action  by  a  widow  against  her  daughter  individually  and  as 
administratrix  of  the  latter 's  father  to  compel  payment  of  the  plain- 
tiff's share  in  the  estate,  the  testimony  of  such  defendant  is  incom- 
petent to  prove  a  conversation  between  the  decedent  and  a  third 
person.  The  testimony  of  such  third  person  who  was  a  bailee  of 
property  in  controversy  at  the  time  of  the  conversation,  and  is  a 
party  defendant  to  the  action,  as  surety  on  the  administration  bond, 
is  also  incompetent.    Wilson  v.  Featherston,  122  N.  C,  747. 

A  party  to  an  action  is  a  competent  witness  as  to  a  transaction 
between  himself  and  a  person  deceased  at  the  time  of  such  examina- 
tion when  the  representative  of  such  deceased  person  is  not  a  party 
to  action.     Ledbetter  v.  Graham,  122  N.  C,  75. 

Plaintiff  cannot  prove  his  own  execution  of  contract. — Where  a 
paper-writing,  alleged  to  be  a  contract  between  plaintiff  and  the  in- 
testate of  the  defendant,  was  introduced  in  evidence  on  the  trial, 
it  was  error  to  allow  the  plaintiff  to  testify  that  he  himself  signed  the 
paper.     Sawyer  v.  Grandy,  113  N.  C,  42. 

Feme  plaintiff  can  negative  privy  examination. — A  feme  plaintiff 
in  an  action  to  recover  land  against  defendants  who  claim  under  a 
deed  alleged  to  have  been  made  by  her  and  her  husband  to  the 
ancestor  of  the  defendants  is  not  disqualified,  as  a  witness  to  prove 
that  she  never  appeared  before  the  officer  who  certified  the  probate 
of  the  deed  alleged  to  have  been  signed  by  her,  and  was  never  privily 
examined  by  him,  such  officer  being  dead  and  no  representative  be- 
ing a  party  to  the  action.  In  such  case,  however,  the  proof  neces- 
sary to  impeach  the  certificate  of  probate  should  be  strong,  clear  and 
convincing.  Spivey  v.  Rose,  120  N.  C,  163.  But  see  Butner  v. 
Blevins,  125  N.  C,  585. 

The  nature  of  the  disqualifying  interest. — The  incompetency  of  a 
witness  under  this  section  arises  where  he  has  an  interest  in  the 
event  of  the  suit,  or  may  avail  himself  of  the  benefit  of  a  verdict  in 
support  of  his  claim  in  a  future  action.  Williams  v.  Johnston,  82  N. 
C.  288:  Jones  v.  Emory,  115  N.  C,  158. 

An  interest  in  the  thing  in  controversy  does  not  disable  a  witness 
from  testifying  as  to  a  communication  with  one  deceased.  The  dis- 
qualifying interest  is  one  in  the  event  of  the  action.  Mull  v.  Martin, 
85  N.  C,  406;  Bunn  v.  Todd,  107  N.  C,  266;  Carey  v.  Carey,  108  N. 
C,  267:  Ledbetter  v.  Graham,  122  N.  C,  753. 

The  interest  in  the  result  of  an  action  which  disqualifies  a  witness 
under  this  section  must  be  a  legal  and  not  a  mere  sentimental  inter 
est.     Sutton  v.  Walters,  118  N.  C,  495. 

Assignors  or  parties  having  had  an   interest,  which  has  ceased. 
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Where  a  deed  of  trust  was  attacked  for  fraud,  and  the  trustor 
offered  as  a  witness  to  prove  that  there  was  an  agreement  between 
him  and  the  trustee  that  the  latter  should  hold  the  property  con- 
veyed until  the  trustor  should  be  able  to  pay  the  debts  secured  from 
other  sources:  Held,  that  the  evidence  should  be  permitted  to  go 
to  the  jury  for  what  it  was  worth.  In  such  case,  the  trustee  having 
died,  and  the  property  having  been  conveyed  by  a  substituted  trustee 
to  the  defendant,  the  trustor  is  not  excluded  by  this  section  from  be- 
ing a  witness  for  the  plaintiff,  who  also  claimed  title  through  him. 
Isler  v.  Dewey,  67  N.  C,  93. 

The  fact  that  a  witness  was  at  one  time  the  agent  for  a  party  de- 
ceased does  not  render  his  evidence  incompetent,  after  the  agency 
has  ceased  to  exist.     Murphy  v.  Ray,  73  N.  C,  588. 

Under  this  section  an  obligee  of  a  bond  is  not  a  competent  witness 
to  prove  any  transaction  between  himself  and  the  obligor,  when  such 
obligor  is  dead  at  the  time  of  the  trial,  although  he  may  have  pre- 
viously assigned  the  bond.     Woodhouse  v.  Simmons,  73  N.  C,  30. 

In  an  action  against  an  administrator,  the  testimony  of  a  witness 
is  not  admissible  to  prove  a  transaction  between  the  witness  and 
the  defendant's  intestate,  whereby  certain  bonds,  the  subject  of  this 
action,  were  assigned  to  the  witness  who  assigned  them  to  the  plain- 
tiff, although  upon  the  cross  examination  a  question,  explanatory  of 
a  statement  made  in  his  examination  in  chief,  relative  to  such  trans- 
action, had  been  asked  the  witness,  and  he  had  answered  it.  Jack- 
Bon  v.  Evans,  73  N.  C,  128. 

A  executed  a  bond  to  B,  who  assigned  it  to  C  by  making  his  mark; 
C  endorsed  the  bond  to  D:  the  assignment  by  B  was  attested  by  E; 
upon  the  death  of  B,  E  was  appointed  his  administrator.  In  an  ac- 
tion brought  against  E  to  recover  on  said  bond :  Held,  that  E  was  not 
a  competent  witness  to  prove  the  assignment  by  B  to  C,  and  that  C 
was  not  a  competent  witness  to  prove  that  E  did  sign  his  name 
as  attesting  witness  to  the  assignment.  Ballard  v.  Ballard,  75  K. 
C,  190. 

Concerning  this  section  a  general  rule  may  be  stated,  viz.:  In  all 
cases,  except  where  the  proposed  evidence  is  as  to  a  transaction,  etc., 
with  a  person  deceased,  etc.,  the  common  law  disqualifications  of  be- 
ing a  party  and  of  interest  in  the  event  of  the  action  are  removed: 
but  as  to  such  transactions,  etc.,  the  disqualifications  are  preserved, 
with  the  added  one,  not  known  to  the  common  law,  that  if  the  wit- 
ness ever  had  an  interest,  upon  the  question  of  competency,  it  Is 
to  be  considered  as  existing  at  the  trial.  Peebles  v.  Stanley,  77  N. 
C,  243. 

A  witness  is  disqualified  under  this  section,  by  having  had  an  in- 
terest in  the  event  of  the  action,  and  his  competency  is  not  at  all 
affected  by  the  removal  of  that  interest.  Mason  v.  McCormick,  80  N. 
C,  244:  Hamptonv.  Hardin,  88  N.  C,  592. 

That  an  attorney  has  had  a  tax  fee  depending  upon  the  result  of 
the  suit,  does  not  disqualify  him  from  testifying  as  to  a  transaction 
or  communication  since  the  law  permitting  tax  fees  has  been  re- 
pealed. Syme  v.  Broughton,  85  N.  C,  367;  Grant  v.  Hughes.  96  N. 
C,  177. 

The  assignor  (vendor)  of  a  contract  to  convey  land  is  not  a  com- 
petent witness  for  the  assignee,  upon  an  issue  between  the  latter 
and  those  claiming  under  the  deceased  vendee  in  respect  of  pay- 
ments made  to  him  by  such  vendee.     Shields  v.  Smith,  104  N.  C,  57. 

Note. — The  section  as  now  amended  removes  the  incompetency 
heretofore  caused  by  the  witness  having  had  an  interest  which  had 
since  ceased,  except  where  the  party  offering  him  claims  his  in- 
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terest  or  title  by  assignment  or  otherwise  through  or  under  such 
witness. 

Assignees. — Any  one  who  has  acquired  the  rights  of  a  deceased  per- 
son, whether  by  his  deed  or  the  deed  of  the  sheriff,  who  is  author- 
ized to  make  a  deed  for  him,  is  an  assignee  within  the  meaning  of 
this  section  of  The  Code,  and  no  distinction  is  made  between  a  vol- 
untary  and  an  involuntary  assignee.  McCanless  v.  Reynolds,  74  N. 
C  301. 

Neither  of  the  parties  (plaintiff  or  defendant),  whether  claiming 
as  original  parties  or  as  assignees,  either  by  deed  of  the  party  or  deed 
of  the  sheriff,  is  a  competent  witness  in  regard  to  conversations  and 
transactions  between  the  party  who  offers  himself  as  a  witness,  and 
the  assignees  of  the  dead  man.     Ibid. 

Attorney. — Where  a  note  was  given  to  an  attorney  for  collection, 
who  agreed  to  receive  one-half  of  the  amount  collected  for  his  ser- 
vices, but  he  returned  the  note  to  the  executor  of  his  client  without 
collecting  anything,  the  attorney  had  never  had  any  interest  or 
property  in  the  note,  and  was  a  competent  witness.  White  v.  Bea- 
man,  96  N.  C,  122;  Grant  v.  Hughes,  Id.,  177. 

An  attorney  who  has  no  interest  in  the  result  of  the  action,  is  com- 
petent to  prove  a  transaction  between  the  plaintiff  and  a  party  since 
insane.     Probst  v.  Fisher,  104  N.  C,  214. 

Tn  an  action  by  an  executor  against  the  husband,  the  wife,  who  is 
not  a  party  to  the  action,  is  competent  to  prove  a  declaration  made 
by  the  deceased  to  her  husband.     Bradsher  v.  Brooks,  71  N.  C,  322. 

The  wife  of  a  deceased  husband  is  a  competent  witness  in  an  ac- 
tion affecting  his  estate,  except  as  to  transactions  and  communica- 
tions between  herself  and  him,  though  she  be  interested  in  the  re- 
sult of  the  suit.  Norris  v.  Stewart,  105  N.  C,  455;  Carey  v.  Care}'. 
104  N.  C,  171;  Hopkins  v.  Bowers,  108  N.  C,  298. 

Devisavit  vel  non. — One  named  in  a  script  propounded  as  a  will, 
though  named  as  plaintiff  in  a  devimvit  vel  non.  may  be  examined 
as  a  witness  for  caveator  as  well  as  for  the  propounder.  Pannell  v. 
Scoggin,  53  N.  C,  408. 

The  propounders  and  caveators  to  a  will,  are  parties*  to  a  proceed- 
ing to  establish  the  same  within  the  spirit  of  this  section.  Pepper 
v.  Broughton,  80  N.  C,  251. 

A  witness  who  is  a  devisee  under  a  script  executed  in  January,  is 
not  competent  upon  trial  of  an  issue  drrixavit  vel  mow,. to  speak  of  con- 
versations with  the  testator  tending  to  impeach  a  script  executed 
in  May  thereafter.  As  the  last  may  be  found  to  be  a  revocation  of 
the  will  previously  made,  such  witness  is  directly  interested  in  the 
result  of  the  issue,  as  to  which  of  the  two  is  the  will  of  the  testator. 
Hathaway  v.  Hathaway,  91  N.  C,  139. 

Widow  and  devisee  is  competent  to  prove  that  the  will  was  found 
among  the  valuable  papers  of  deceased.  Cornelius  v.  Brawley,  109 
N.  C,  542. 

Witness  to  will. — The  act  of  attesting  the  execution  of  a  will  is  not 
such  a  "personal  transaction"  with  the  deceased  as  is  contemplated 
in  the  prohibition  contained  in  this  section.  Such  witnesses  are  the 
witnesses  of  the  law,  not  of  the  parties.  The  Code,  Sec.  2147:  Vester 
v.  Collins,  101  N.  C,  114:  Cornelius  v.  Brawley,  109  N.  C,  542. 

An  executor  or  administrator  aim  testamento  annexo,  who  is  also 
a  subscribing  witness  to  a  will,  is  competent  to  testify  to  the  execu- 
tion thereof;  and  the  same  rule  applies  to  one  who  was  competent 
at  the  time  of  the  making  of  the  will,  but  subsequently  acquired  an 
interest  therein.     Ibid. 
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The  witness  to  a  will  is  the  witness  of  the  law,  and  not  of  par- 
ties; his  act  of  attesting  is  not  a  personal  transaction  with  the  de- 
ceased within  the  prohibition  of  this  section.  Young's  Will,  123  N. 
C,  358. 

Section  590  would  not  seem  to  apply  to  wills,  (which  are  governed 
by  section  2147  of  The  Code,)  tho  they  affect  the  interest  of  the  de- 
visees and  legatees,  when  attesting  witnesses  thereto.  Cox  v.  Lum- 
ber Co.,  124  N.  C,  78. 

Proof  of  holograph  will. — Such  will  may  be  proven  by  executor  and 
devisees  thereunder.  Hampton  v.  Hardin,  88  N.  C,  592;  Cornelius  v. 
Brawley,  109  N.  C,  542. 

Partners. — In  the  trial  of  an  action  against  a  surviving  partner  and 
the  administratrix  of  a  deceased  partner  on  a  note  purporting  to 
have  been  given  by  the  firm,  the  surviving  partner  is  not  a  compe- 
tent witness  to  prove  the  partnership  or  that  the  deceased  consented 
to  the  borrowing  of  the  money  and  execution  of  the  note  thereof. 
Lyon  v.  Pender,  118  N.  C,  147. 

The  witness  was  asked  by  the  plaintiff:  "Did  you  have  any  con- 
versation with  the  administrator  of  the  deceased  in  regard  to  the  de- 
ceased being  a  partner  of  the  firm?  if  so,  give  it."  Held,  on  ob- 
jection that  the  question  was  too  broad  in  its  scope,  and  should  have 
been  confined  so  some  conversation  in  connection  with  the  settle- 
ment and  indebtedness  of  the  estate.  Fertilizer  Co.  v.  Rippy,  123  N. 
C,  656. 

A  member  of  a  firm  was  asked:  "Outside  of  any  transaction  or 
communication  with  deceased,  do  you  know  whether  or  not  he  was 
a  member  of  the  firm?"  H< Id,  to  be  competent,  on  objection.  Sykes 
v.  Parker,  95  N.  C,  232:  Fertilizer  Co.  v.  Rippy.  123  N.  C.  656. 

In  an  action  upon  a  firm  promissory  note  against  the  administrator 
of  an  alleged  deceased  member  thereof,  evidence  by  one  of  the  part- 
ners, offered  by  the  plaintiff,  that  the  deceased  was  a  member  of 
the  firm  is  inadmissible,  because  the  witness  is  interested  in  the 
advent  of  the  action,  although  not  a  party  thereto.  Fertilizer  Co.  v. 
Rippy,  124  N.  C,  643. 

Children. — In  an  action  to  recover  land  the  children  of  a  deceased 
mother  were  parties  plaintiff  and  defendant,  plaintiff  claiming  as 
devisee  of  the  mother.  On  the  trial  the  defendants  offered  to  testify 
that  the  mother  had  agreed  to  hold  the  land  in  trust  for  life,  with 
remainder  to  plaintiff  and  defendants  as  tenants  in  common.  Held, 
that  they  were  incompetent  to  testify  to  the  alleged  agreement  on 
the  part  of  their  deceased  mother,  the  plaintiff  not  having  offered  to 
give  evidence  concerning  the  matter.     Blake  v.  Blake,  120  N.  C,  177. 

Husband  and  wife. — In  the  trial  of  an  action  commenced  by  hus- 
band and  wife  and  continued  by  the  wife  after  the  death  of  the 
former,  for  breach  of  a  contract  in  relation  to  work  and  improve- 
ments which  the  defendant  had  agreed  to  perform  and  make  upon 
land  held  by  the  husband  in  trust  for  his  wife,  the  trust  being  a 
purely  naked  and  legal  one  without  limitation  over  or  duties  to  be 
performed  by  the  trustee,  testimony  of  the  defendant  concerning  con- 
versations or  transactions  with  the  husband  in  reference  to  the  con- 
tract and  its  satisfaction  was  properly  excluded,  not  only  as  being 
in  violation  of  Section  590  of  The  Code  but  for  the  better  reason  that 
the  defendant  could  not  be  heard  to  show  that  the  rights  of  the  wife 
and  eextui  que  trust  had  been  yielded  or  compromised  by  her 
husband  or  trustee,  and  on  the  further  ground  that  there  was  no 
evidence  that  the  husband  was  the  agent  of  the  wife  in  the  transac- 
tion.    Bizzell  v.  McKinnon.  121  N.  C.  187. 

Mortgagor. — In  the  trial  of  an  action  to  foreclose  a  mortgage  which 
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a  deceased  administrator  had,  during  his  lifetime,  assigned  to  plain- 
tiff as  security  for  his  note  given  in  settlement  of  the  balance  due 
from  him  as  administrator,  the  testimony  of  the  defendant  that, 
after  the  execution  of  the  mortgage,  the  administrator  had  agreed 
to  take  the  mortgaged  land  in  fee  and  defendant's  note  for  a  small 
amount  in  settlement  of  the  note  secured  by  the  mortgage,  was  in- 
competent under  section  590  of  The  Code.  Poston  v.  Jones,  122  N. 
C,  536. 

Mortgagee. — A  mortgagee  is  a  competent  witness  to  the  fact  of 
the  payment  of  a  debt  and  the  cancellation  of  a  mortgage  to  secure 
it  as  against  a  deceased  mortgagor,  if  it  appears  the  witness  has  no 
interest  in  the  controversy,  since  the  mortgagor  does  not  claim 
through  the  mortgagee.  Overruling  on  this  point,  same  case  (104 
N.  C.,  175).     Carey  v.  Carey,  108  N.  C,  267. 

Payee  of  note. — The  cashier  of  a  plaintiff  bank,  the  payee  of  the 
note  is  a  party  in  interest  and  disqualified  under  this  section, 
from  testifying  as  to  conversations  with  intestate  of  defendant. 
Banking  Company  v.  Walker,  121  N.  C,  115. 

An  obligee  in  a  bond,  in  an  action  thereon  against  the  obligor's 
executor,  where  the  latter  has  pleaded  the  statute  of  limitations  in 
bar,  cannot  testify  that  pcyments  were  made  by  the  obligor  at  the 
time  indicated  by  indorsements  in  the  obligee's  handwriting,  as 
proof  of  the  time  the  payments  were  made  is  necessarily  proof  that 
they  were  made.    Gupton  v.  Hawkins,  126  N.  C. 

True  test  of  competency  of  witness  under  this  section. — The  true 
test  of  the  competency  of  a  witness  under  this  section  is,  whether 
he  bears  such  a  relation  to  the  controversy  that  the  verdict  and 
judgment  in  the  esse  may  be  used  against  him  as  a  party  in  another 
action.  If  not,  he  is  not  disqualified.  Therefore,  in  the  trial  of  an 
action  to  recover  land,  a  person  living  as  member  of  plaintiff's  house- 
hold on  the  land,  and  aiding  in  her  support,  is  not  a  party  so  "inter- 
ested in  the  action"  as  to  be  incompetent  to  testify  in  regard  to  a 
transaction  with  a  deceased  father  of  the  defendants.  Jones  v. 
Emory,  115  N.  C,  158. 

Witness  not  interested. — The  fact  of  payment  to  a  deceased  person 
for  land  purchased  of  him  can  be  proved  when  neither  the  witness 
nor  the  estate  of  the  deceased  vendor  are  interested  in  the  result  of 
the  action.     Cade  v.  Davis,  96  N.  C,  139. 

While  persons  to  whom  a  fraudulent  assignment  was  made  by  the 
Intestate  ore  incompetent  to  testify  in  regard  thereto  in  an  action 
brought  by  the  administrator,  those  not  interested  can  testify  as 
to  transactions  with  or  by  the  deceased.  Watts  v.  Warren,  108  N.  C, 
514. 

Transactions. — A  party  to  a  suit,  and  the  others  specified  in  this 
section,  are  not  disqualified  as  witnesses  by  this  section,  except  as  to 
personal  transactions  between  them  and  a  party  deceased,  whose 
personal  representative  is  then  defending  or  prosecuting  the  action, 
and  then  only  when  offered  to  prove  acts,  etc.,  against  the  interest 
of  the  deceased.  Morgan  v.  Bunting,  86  N.  C,  66;  Howerton  v.  Lati- 
mer, 68  N.  C,  370:  Shields  v.  Smith,  79  N.  C,  517;  Hawkins  v.  Car- 
penter. 85  N.  C  482;  Macay,  ex  parte,  84  N.  C,  63;  Lockhart  v.  Bell, 
86  N.  C,  443;  S.  C,  90  N.  C,  499;  Gidney  v.  Moore,  86  N.  C,  485; 
Bryan  v.  Morris,  69  N.  C,  444;  Murphy  v.  Ray,  73  N.  C,  588;  McKee 
v.  Lineberger,  87  N.  C,  181. 

A  defendant  who  pleads  payment  is  not  competent  to  prove  the 
time  and  place  of  an  alleged  signing  of  a  receipt  by  the  plaintiff's 
intestate.    Sumner  v.  Candler.  86  N.  C,  71. 

843 


§590  CLARK'S   CODE   OF   CIVIL   PROCEDIVRE. 

Though  a  plaintiff  in  an  action  may  be  competent  to  testify  to  the 
handwriting  of  a  deceased  person  to  a  paper-writing — the  subject  of 
the  action — he  is  incompetent  to  testify  to  the  contents  of  that  writ- 
ing.    Hussey  v.  Kirkman,  95  N.  C,  63. 

Upon  the  trial  of  an  issue  as  to  the  existence  of  a  partnership  be- 
tween the  plaintiff  and  the  intestate  of  defendant  the  former  is  not 
competent  to  prove  the  fact  of  the  partnership  nor  that  property  went 
into  possession  of  intestate  as  a  portion  of  the  partnership  stock, 
unless  it  affirmatively  appear  that  knowledge  of  such  facts  was  not 
derived  from  transactions  and  communications  with  the  deceased. 
Sikes  v.  Parker,  95  N.  C,  232:  Armfield  v.  Colvert,  103  N.  C.  147; 
Lyon  v.  Pender,  118  N.  C.,  147. 

To  exclude  the  testimony  of  a  party  to  an  action  upon  the  ground 
that  it  related  to  a  transaction  between  the  witness  and  a  deceased 
person,  it  must  appear  that  the  knowledge  of  the  witness  was  de- 
rived from  a  personal  transaction  with  the  deceased  person.  Thomp- 
son v.  Onley.  96  N.  C,  9. 

Evidence  is  only  rendered  incompetent  by  this  section,  when  It 
relates  to  a  transaction  or  communication  between  the  witness  and 
a  deceased  person  of  the  class  mentioned  in  this  section,  in  regard  to 
some  title  or  interest  derived  from,  through  or  under  such  deceased 
person.  Loftin  v.  Loftin,  96  N.  C,  94:  McCall  v.  Wilson.  101  N.  C.t 
598:  Watts  v.  Warren,  108  N.  C„  514. 

In  a  legal  controversy  concerning  the  ownership  of  a  trade-mark, 
plaintiff  claimed  title  to  the  same  under  one  G.  Defendant  also 
claimed  an  interest  in  the  trade-mark,  acquired,  as  he  alleged,  in 
association  with,  or  by  virtue  of  transactions  with  G.:  Held,  that  de- 
fendant could  not  be  heard  to  testify  as  to  any  dealings  or  transac- 
tions between  himself  and  G.,  who  was  then  dead,  with  reference  to 
the  subject  of  the  controversy.  Tobacco  Co.  v.  McElwee,  100  N.  C, 
150:  Carey  v.  Carey,  104  N.  C.  171. 

A  witness  who  is  excluded  under  this  section  from  testifying  to 
any  personal  communication  or  transaction  with  a  deceased  person, 
may,  nevertheless,  be  competent  to  testify  what  he  saw  the  deceased 
do.  or  to  any  fact  which  does  not  include  a  personal  transaction  or 
communication.  McCall  v.  Wilson,  101  N.  C,  598.  But  not  that  he 
handed  the  deceased  the  account.     Lane  v.  Rogers,  113  N.  C,  171. 

Where  the  maker  of  a  mortgage  note  is  dead,  a  party  suing  to  re- 
cover land  by  virtue  of  said  mortgage,  is  not  competent  to  prove  that 
a  payment  had  been  made,  or  that  no  payment  had  been  made  on 
said  note.     Simpson  v.  Simpson,  107  N.  C,  552. 

A  plaintiff  is  not  competent  to  prove  the  date  of  a  debt  on  which  a' 
judgment  was  obtained  and  the  land  sold,  in  an  action  by  him  to  re- 
cover the  land  from  one  claiming  under  the  deceased  debtor.     Buie 
v.  Scott,  107  N.  C.  181:  S.  C,  112  N.  C.  375. 

It  set  mm  that  a  plaintiff  claiming  to  be  the  wife  of  one  deceased,  is 
incompetent  to  prove  the  marriage,  against  defendants  claiming  as 
the  heirs  at  law.     Woodward  v.  Blue,  107  N.  C,  407. 

The  reason  that  evidence  of  "personal  transactions"  with  a  person 
since  deceased  is  excluded,  is,  that  the  mouth  of  such  person  is 
closed.     Watts  v.  Warren,  108  N.  C,  514. 

Where  lands  were  divided  and  one  of  the  partitioners  is  since  de- 
ceased, it  is  incompetent  to  prove  by  another  of  the  parties  to  the 
division  an  agreement  made  by  the  deceased  that  his  share  was  to  be 
charged  for  equality  of  partition,  in  an  action  to  which  his  heirs  are 
parties.     Barbee  v.  Barbee,  108  N.  C,  581. 

While  the  payee  may  prove  the  handwriting  of  a  witness  to  a  note 
whose  maker  is  dead  he  cannot  prove  that  a  witness  who  signed  his 
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mark  actually  made  his  mark.     Bright  v.  Marcom,  121  N.  C,  86;  Bal- 
lard v.  Ballard,  75  N.  C,  190. 

Personal  transaction. — The  term  "personal  transaction"  as  used  by 
this  section  is  intended  to  describe  the  whole  of  the  negotiation  or 
treaty  between  the  original  parties  to  it  out  of  which  the  cause  of 
action  arose.     Cheatham  v.  Bobbitt,  118  N.  C,  343. 

Marriage. — Marriage  is  a  transaction.  Hopkins  v.  Bowers,  111  N. 
C,  175. 

Handwriting  not  a  transaction  with  witness. — Although  under  this 
section,  a  party  to  an  action  may  not  testify  to  the  actual  execution 
by  the  deceased  person,  whose  administrator  is  a  party,  of  a  paper- 
writing  constituting  a  personal  transaction  between  him  and  the 
deceased,  yet  he  may  testify  to  the  handwriting  of  the  deceased,  if 
he  can.  Sawyer  v.  Grandy,  113  N.  C,  42;  Ferebee  v.  Pritchard,  112 
N.  C,  83;  Peoples  v.  Maxwell,  64  N.  C.,  313;  Rush  v.  Steed,  91  N.  C, 
226;  Sumner  v.  Candler,  86  N.  C,  71;  Hussey  v.  Kirkland,  95  N.  C, 
63;  Buie  v.  Scott,  107  N.  C,  181. 

In  the  trial  of  an  action  on  a  note,  although  the  payee  is  a  com 
petent  witness  to  prove  the  handwriting  of  a  witness  thereto, 
whether  the  maker  of  the  note  be  living  or  dead,  yet  he  cannot  tes- 
tify, if  the  maker  be  dead,  that  one  who  purports  to  have  made  his 
cross-mark  to  a  paper  as  witness,  did  in  fact  make  his  mark  there- 
to, since  that  would  be  testimony  concerning  the  transaction  be- 
tween the  plaintiff  and  the  deceased.  Bright  v.  Marcom,  121  N. 
C,  86. 

Not  transactions. — The  exceptions  to  the  rule  allowing  parties  to 
testify,  i.  r.,  as  to  transactions  between  such  party  and  a  person  de- 
ceased, do  not  extend  to  cases  where  a  defendant  is  offered  as  a  wit- 
ness to  testify  that  a  bond,  which  was  given  to  a  person  deceased  and 
which  is  the  subject-matter  of  the  suit,  was  in  blank  as  to  the  amount 
payable,  when  executed  by  him,  having  been  filled  up  afterwards,  in 
his  absence  and  without  due  authority.  Isenhour  v.  Isenhour,  64  N. 
C,  640;  Wester  v.  Bailey,  118  N.  C,  193. 

Evidence  by  a  party  that  when  a  bond  was  executed  and  placed  in 
the  hands  of  an  agent  for  negotiation  it  was  in  blank  as  to  the  name 
of  the  obligee,  and  that  the  agent  had  no  proper  authority  for  filling 
such  blank,  is  not  (such  obligee  being  dead  at  the  time  of  the  exami- 
nation) evidence  of  a  transaction,  etc.,  with  a  deceased  person,  etc., 
within  the  terms  of  this  section  excluding  evidence  by  parties  in 
regard  to  such  transactions.     Brower  v.  Hughes,  64  N.  C,  642. 

Though  a  plaintiff  could  not  be  admitted  as  a  witness  to  prove  a 
special  contract  with  the  intestate  of  the  defendant  for  the  services 
of  slaves  before  their  emancipation,  yet  he  is  competent  to  prove 
that  the  intestate  had  the  slaves  in  possession  and  enjoyed  their 
services.  Gray  v.  Cooper,  65  N.  C.  183;  Murray  v.  Blackledge,  71  N. 
C,  492. 

In  a  suit  for  the  recovery  of  a  negotiable  note  not  endorsed,  the 
evidence  of  an  administrator  (the  plaintiff)  is  admissible  to  prove 
that  his  intestate  bought  the  note  and  gave  therefor  full  value.  An- 
drews v.  McDaniel,  68  N.  C,  385. 

A  plaintiff  is  a  competent  witness  to  prove  the  value  of  an  article 
sold  to  the  defendant's  intestate;  it  is  not  a  communication  or  trans- 
action with  the  deceased.  March  v.  Verble,  79  N.  C,  19.  Or  to 
prove  any  act  of  the  deceased  not  had  with  himself.  State  v.  Os- 
borne, 67  N.  C,  259. 

A  surety  on  a  guardian  bond,  the  principal  being  dead,  is  a  com- 
petent witness  to  prove  the  insolvency  of  the  bond.  Topping  v. 
Windley,  99  N.  C,  4. 
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A  fact  in  no  way  involving  a  transaction  or  communication  with 
the  deceased  does  not  come  within  the  prohibitions  of  Sec.  590. 
Hughes  v.  Boone,  102  N.  C.,  137;  Johnson  v.  Rich,  118  N.  C.,  268; 
Marsh  v.  Richardson,  106  N.  C,  539. 

Where  defendant  claims  through  mesne  conveyances  from  plaintiff 
it  is  competent  to  prove  by  plaintiff  that  at  the  time  of  his  convey- 
ance to  defendant's  grantor,  now  dead,  a  certain  line  was  surveyed 
and  a  corner  marked  by  him.     Marsh  v.  Richardson,  106  N.  C.t  539. 

The  testimony  of  a  sister  of  plaintiff,  to  whom  a  note  similar  to 
to  that  sued  on  was  executed,  to  the  effect  that  before  and  after  the 
date  of  the  note,  her  father  "was  very  bright,"  was  not  objectionable 
under  section  590  of  The  Code,  in  relation  to  transactions  with  a 
decedent.    Ducker  v.  Whitson,  112  N.  C,  44. 

It  is  competent  to  show  by  a  witness  that  she  saw  the  book  in  the 
hands  of  the  intestate  on  the  day  of  her  marriage,  as  that  would  not 
have  been  a  "transaction"  with  the  deceased,  but  not  that  she 
handed  him  the  book.     Lane  v.  Rogers,  113  N.  C,  171. 

Testimony  that  a  witness  carried  supplies  to  a  decedent,  is  not 
evidence  of  a  conversation  or  transaction  which  make  the  witness 
incompetent.     Cowan  v.  Layburn,  116  N.  C,  526. 

On  the  trial  of  an  action  for  specific  performance  of  a  contract 
for  the  purchase  of  land,  the  defendant  defended  on  the  ground  that, 
as  to  a  part  of  the  land,  plaintiff  had  no  title,  and  plaintiff  testified 
that  he  and  the  owner  of  the  adjoining  tract  (since  deceased)  had 
agreed  on  the  dividing  line  and  according  to  such  agreement  he,  the 
plaintiff,  was  the  owner  of  the  whole  boundary  sold  to  defendant 
Neither  party  represented  the  deceased  or  claimed  title  under  him. 
The  defendant  objected  to  the  testimony  on  the  ground  that  it  was 
incompetent  under  this  section.  Held,  that,  while  the  testimony  was 
incompetent  the  objection  that  it  was  so  under  this  section  was  un- 
tenable, the  true  reasons  for  its  incompetency  being  (1)  that  it  was 
res  inter  alios  acta  and  (2)  that  plaintiff  could  not  be  allowed  to  prove 
a  title  to  the  land  by  parol  evidence.  Presnell  v.  Garrison,  121  X. 
C,  366. 

In  an  action  against  an  administrator  for  money  loaned  to  his  in- 
testate, the  plaintiff  testified  as  to  a  mark  on  an  almanac  and  when  it 
was  placed  there.  The  defendant  objected  to  the  testimony  as  show- 
ing a  transaction  with  the  deceased;  Held,  that  the  testimony  was 
properly  admitted  since  it  appeared  from  other  testimony  that  the 
mark  was  not  placed  on  the  calendar  at  the  time  the  money  was 
loaned.     McArter  v.  Rhea,  122  N.  C,  614. 

Transaction  with  deceased  agent. — It  is  competent  for  a  party  to 
testify  in  regard  to  transactions  that  took  place  between  himself 
and  an  agent  of  the  defendant  within  the  scope  of  his  agency,  and 
also  to  the  declarations  of  the  agent  as  a  part  of  those  transactions, 
notwithstanding  the  agent  be  dead.  Roberts  v.  Railroad,  109  N.  C, 
670;  Sprague  v.  Bond,  113  N.  C,  551. 

Transaction  with  a  partnership,  one  of  its  members  being  since  de- 
ceased.— A  party  to  the  action  is  not  incompetent  under  this  section 
to  testify  as  to  a  conversation  had  with  two  persons,  one  of  whom  is 
dead  at  the  time  of  the  trial,  in  reference  to  a  contract  made  be- 
tween them  and  the  witness.  Nor  will  the  death  of  one  of  the  part- 
ners of  a  firm  incapacitate  the  witness  from  proving  a  transaction 
with  the  firm  while  the  other  partner,  who  was  present  at  the  in- 
terview, is  living.  Peacock  v.  Stott.  90  N.  C,  518;  Johnson  v.  Town- 
send,  117  N.  C,  338.  These  cases  distinguished.  Blake  v.  Blake,  120 
N.  C,  177. 

Transactions  with  third  parties. — The  mere  fact  of  the  interest  of 
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the  witness  does  not  exclude  him  from  testifying  of  transactions 
with  third  persons  which  affect  the  property  of  the  deceased.  Watts 
v.  Warren,  108  N.  C,  514. 

Transactions  with  third  persons,  even  though  they  involve  or 
throw  light  upon  transactions  with  deceased  persons,  will  not  be 
excluded  on  the  ground  of  interest  under  this  section,  because  such 
third  persons,  being  disinterested,  may  be  called  to  contradict  any 
misstatement.    Ibid. 

In  an  action  against  an  administrator  for  fees  incurred  as  witness 
for  his  intestate,  the  plaintiff  is  not  precluded  by  this  section  from 
testifying  that  he  attended  court  as  a  witness  for  the  intestate  and 
as  to  the  number  of  days  he  so  attended  (it  appearing  that  his  wit- 
ness tickets  issued  to  him  and  filed  with  the  clerk  had  been  lost  by 
the  burning  of  the  court-house)  since  they  were  facts  of  which  others 
equally  with  the  intestate  had  knowledge.  jQhnson  v.  Rich,  118  N. 
C.,  268. 

Declarations  and  conversations. — What  was  once  said  by  the  plain- 
tiff to  the  administrator,  in  relation  to  acts  or  words  of  the  deceased 
(introduced  to  get  the  benefit  of  admission,  deducible  from  a  failure 
to  deny,  by  the  administrator),  when  such  acts  or  words  were  not 
within  the  personal  knowledge  of  the  administrator,  is  incompetent. 
Peoples  v.  Maxwell,  64  N.  C,  313. 

A  party  cannot  testify  as  to  a  conversation  held  in  his  presence, 
upon  the  subject  of  the  controversy  between  the  testator  of  the  other 
party  and  a  third  person  also  deceased.  Hallyburton  v.  Dobson,  65 
N.  C,  88;  McRae  v.  Malloy,  90  N.  C,  521. 

Though  direct  evidence  of  a  conversation,  or  understanding  with  a 
party  deceased,  is  incompetent,  a  rehearsal  of  the  same  in  a  conver- 
sation with  an  agent  of  the  deceased  is  competent  when  constituting 
a  part  of  the  res  gestw.  Gilmer  v.  McNairy,  69  N.  C,  335 ;  Tredwell  v. 
Graham,  88  N.  C,  208;  Vester  v.  Collins,  101  N.  C,  114. 

If  the  declaration  of  a  testator  made  in  his  life-time,  not  in  the 
presence  of  the  defendant,  could  not  be  given  in  evidence,  because  of 
his  not  being  permitted  to  make  evidence  for  himself,  his  adminis- 
trator will  not  be  allowed  to  prove  such  declarations  after  his  death. 
Redman  v.  Redman,  70  N.  C,  257. 

ticmhlc,  that  the  declarations  of  a  supposed  partner,  since  de- 
ceased, are  not  admissible  against  the  other  partner  to  prove  the 
partnership.    Henry  v.  Willard,  73  N.  C,  36. 

Declarations  of  a  deceased  attorney  contained  in  an  affidavit  sup- 
porting a  motion  to  vacate  a  judgment  are  not  barred  by  this  section. 
Molyneux  v.  Huey,  81  N.  C,  106. 

Where  a  witness  is  incompetent  to  testify  as  to  transactions  be- 
tween himself  and  a  person  deceased,  his  testimony  of  his  subse- 
quent unsworn  declaration,  made  to  others,  in  regard  to  the  same 
transaction,  is  inadmissible.  Perry  v.  Jackson,  84  N.  C,  230;  Gidney 
v.  Moore,  86  N.  C,  484. 

A  party  to  the  action,  is  not  prohibited  from  testifying  as  to  com- 
munications made  to  other  witnesses.  Here  it  does  not  appear  that 
the  declarations  of  the  witness  were  made  in  the  life-time  of  the 
deceased  or  in  his  presence,  if  then  made;  and  the  court  holds  that 
they  are  in  no  sense  transactions  or  communications  with  the  per- 
son deceased.    Waddell  v.  Swann,  91  N.  C,  105. 

Evidence  of  a  conversation  after  a  payment,  between  the  adminis- 
trator, who  is  dead,  and  the  debtor,  is  not  admissible  in  an  action  by 
an  administrator  d-e  bonis  non§  to  change  the  application  of  the  pay- 
ment. Qturre,  whether  such  conversation  would  fall  under  this 
provision  of  The  Code.    Long  v.  Miller,  93  N.  C,  233. 

Competent  testimony. — An  administrator,  upon  an  issue  In  regard 
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to  assets,  cannot  testify  to  a  transaction  betwixt  himself  and  his 
intestate,  whereby  a  prima  facie  indebtedness  of  his  own  to  the  es- 
tate was  discharged;  he  may,  however,  testify  as  to  transactions 
by  himself,  after  the  death  of  his  intestate,  which  relieve  him  from 
the  charge  of  having  assets  in  hand.  Whitesides  v.  Green,  64  N.  C, 
308. 

When  an  administrator  of  an  intestate  asks  of  the  plaintiff,  who  had 
offered  himself  as  a  witness,  whether  there  was  not  a  special  con- 
tract between  himself  and  the  intestate,  with  the  view  to  defeat  a  re- 
covery on  an  implied  contract,  it  is  competent  for  the  plaintiff  to 
prove  by  himself,  or  by  another  witness,  all  the  particulars  going  to 
make  up  or  qualify  such  fact,  and  put  it  in  its  proper  light.  Gray  v. 
Cooper,  65  N.  C,  183;  Johnson  v.  Rich,  118  N.  C,  268. 

Testimony  as  to  transactions  which  took  place  between  the  de- 
fendant and  an  agent,  since  deceased,  is  admissible  evidence  In  a 
suit  brought  by  the  principal  against  such  defendant.  Especially 
so,  if  the  acts  and  agreements  of  the  agent  were  afterward  com- 
municated to  the  principal  and  by  him  assented  to.  Howerton  v. 
Lattimer,  68  N.  C,  370;  Sprague  v.  Bond,  113  N.  C„  551. 

Under  the  provision  of  The  Code,  no  person  is  excluded  from  be- 
coming a  witness  in  a  matter  affecting  the  estate  of  a  party  de- 
ceased, sought  to  be  charged  thereby,  by  reason  of  the  fact  that  he 
is  a  party  to  the  action  or  a  party  in  interest,  except  in  regard  to  any 
transaction  or  communication  between  such  witness  and  a  person 
at  the  time  of  such  examination  deceased.  Ballard  v.  Ballard,  75  H. 
C,  190. 

The  administrator  of  a  deceased  guardian  is  a  competent  witness 
to  show  the  execution  of  the  bond  by  the  debtor  to  the  guardian,  the 
evidence  being  offered  to  affect  the  interest  of  a  living  person,  and 
not  "against  a  party  defending  the  action  as  executor/'  etc.  Thomp- 
son v.  Humphrey,  83  N.  C,  416:  Williams  v.  Cooper,  113  N.  C,  286; 
Haliburton  v.  Carson,  100  N.  C,  99. 

A  witness  is  not  disqualified  to  speak  of  conversations  and  com- 
munications with  a  party  deceased  to  prove  the  facts  upon  which 
the  witness  bases  an  opinion  as  to  the  sanity  of  the  deceased.  Mc- 
Leary  v.  Norm  en  t,  84  N.  C,  235. 

Where  the  administrator  of  the  vendee  of  land  under  a  contract 
pays  the  balance  o{  the  purchase-money  and  takes  a  deed  to  himself 
as  administrator,  on  a  proceeding  by  him  to  sell  the  land  to  make 
assets,  the  widow  is  competent  to  prove  the  declarations  of  the  de- 
ceased husband  (while  in  possession  of  the  land)  that  he  paid  for  It 
with  funds  belonging  to  her.     Gidney  v.  Moore,  86  N.  C,"  486. 

Notwithstanding  this  section,  one  may  testify  to  a  transaction  by 
the  opposite  party  when  against  his  own  interest  TredweJl  v. 
Graham,  88  N.  C,  208;  Roberts  v.  Preston,  100  N.  C.  243. 

Incompetent  testimony. — Where  the  testator  of  the  plaintiffs  and 
the  defendant,  went,  in  the  life-time  of  the  testator,  to  a  third  person, 
and  had  a  conversation  with  him  in  the  presence  of  deceased  in  re- 
lation to  the  subject  of  the  controversy,  according  to  the  true  Intent 
and  meaning  of  this  section  of  The  Code,  the  defendant  could  net 
testify  to  the  conversation  between  the  testator  and  such  third  per- 
son.    Haliburton  v.  Dobson,  65  N.  C,  88. 

In  actions  against  a  surety  on  a  constable's  bond,  alleging  certai? 
breaches  of  the  condition  of  the  bond  by  the  constable,  now  lead, 
the  plaintiff  is  not  a  competent  witness  to  prove  any  transaction 
or  conversation  between  himself  and  such  deceased  constable,  in 
regard  to  the  matters  in  controversy.  Bryant  v.  Morris,  69  N.  C. 
444. 
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A  plaintiff,  as  a  witness,  cannot  prove  her  services  rendered  her 
deceased  mother,  in  an  action  against  her  mother's  administrator 
to  recover  the  value  of  such  services.  Kirk  v.  Barnhardt,  74  N.  C, 
653. 

B  executed  his  note,  with  C  as  surety,  payable  to  the  guardian  of 
the  plaintiff,  who  is  now  dead.  The  note  was  assigned  by  the  guardian 
of  the  plaintiff  after  he  became  of  age.  In  an  action  to  recover  the 
amount  of  the  note:  It  was  held,  that  B  was  not  a  competent  witness 
to  prove  that  he  had  paid  the  note  to  the  deceased  guardian  before 
its  assignment  to  the  plaintiff.    Lewis  v.  Fort,  75  N.  C,  251. 

Although  a  defendant,  called  by  the  plaintiff,  may  be  competent 
to  testify  as  to  transactions  and  conversations  had  with  a  person  at 
the  time  deceased,  against  his  own  interest,  he  cannot  be  thereof 
examined  against  the  interests  of  other  defendants.  Weinstein  v. 
Patrick,  75  N.  C,  344. 

One  who  is  the  next  friend  of  the  plaintiff,  and  also  surety  for  the 
prosecution,  has  a  certain  "legal  interest  which  might  be  affected  by 
the  event  of  the  action,"  being  liable  for  costs  if  the  plaintiff  fails  to 
recover;  and  this  interest  renders  him  incompetent  to  testify  as  to 
any  transaction  or  communication  with  a  party  deceased.  Mason 
v.  McCormick,  75  N.  C,  263;  Bank  v.  Mfg.  Co.,  96  N.  C,  308. 

A  defendant  having  an  interest  in  the  event  of  an  action  is  not 
permitted,  under  this  section,  to  testify  in  his  own  behalf  for  the 
purpose  of  contradicting  a  former  witness,  whose  evidence  tended  to 
show  that  the  defendant  fraudulently  procured  an  assignment  from  a 
person  deceased.     Bushee  v.  Surles,  77  N.  C,  62. 

A  witness  who  is  purchaser  from  the  plaintiff,  under  a  bond  to 
make  title,  of  the  land  in  suit,  is  interested  in  the  event  of  the  ac- 
tion and  disqualified  under  this  section.  Love  v.  Harbin,  87  N.  C, 
249. 

A  defendant  administrator  is  incompetent  to  testify  as  to  a  land 
transaction  between  himself  and  bis  Intestate,  in  a  suit  against  him 
by  the  creditors  to  subject  the  land  as  fraudulently  conveyed  to  him 
by  his  intestate.    Grier  v.  Cagle,  87  N.  C,  377. 

In  a  suit  brought  by  an  administrator,  the  defendant  cannot  testify 
to  a  conversation  had  in  presence  of  the  deceased  with  his  agents 
and  attorneys  in  relation  to  the  contract.  Such  agents  may  be  exam- 
ined by  either  party  to  the  suit,  but  the  disqualification  of  the  de- 
fendant is  not  removed  thereby.     McRae  v.  Malloy,  90  N.  C,  521. 

The  executors  of  a  deceased  member  of  a  firm  sued  the  surviving 
partners  for  an  account  and  settlement  of  the  copartnership  busi- 
ness. One  of  the  defendants  was  allowed  to  testify  that  plaintiff's 
testator  agreed  with  witness  and  the  other  partners  upon  a  certain 
basis  (which  witness  stated  at  length)  for  the  adjustment  of  the 
affairs  of  the  firm  between  the  members  thereof,  and  assented  to  a 
statement  of  each  partner's  interest  in  the  firm,  which  appeared  on 
the  books  of  the  firm:  Held,  that  such  testimony  should  have  been 
ruled  out  upon  plaintiff's  objection,  as  it  was  incompetent  under  this 
section:  but  the  witness  had  a  right  to  testify  that  the  books  al- 
luded to  were  kept  among  the  papers  of  the  firm,  that  decedent  had 
access  to  them,  and  that  many  of  the  entries  were  in  his  hand- 
writing.   Armfield  v.  Colvert,  103  N.  C,  147. 

Executor,  etc.,  may  elect  to  testify. — An  executor  is  competent  to 
testify  to  transactions  between  his  testator  and  the  defendant  of 
which  he  has  knowledge,  which  are  in  favor  of  the  estate  of  the  tes- 
tator and  adverse  to  the  defendant.     Pittman  v.  Camp,  94  N.  C,  283. 

When  the  testator,  shortly  before  his  death,  told  the  executor  that 
he  owed  the  debts  In  question,  and  wished  them  paid,  the  testimony 
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of  the  executor  as  to  such  statements  of  his  testator  is  not  rendered 
incompetent  by  Sees.  580  and  590  of  The  Code.  Halliburton  v.  Car- 
son, 100  N.  C,  99. 

Incompetency  of  a  witness  under  this  section  attaches  only  to  the 
surviving  party  to  the  transaction,  and  in  an  action  on  a  bond,  plain- 
tiff administrator  of  a  deceased  person  is  competent  to  prove  the 
execution  by  the  defendant  of  the  bond.  Williams  v.  Cooper,  113  N. 
C,  286;  Thompson  v.  Humphrey*  83  N.  C,  416. 

If  executor,  etc.,  is  a  witness,  evidence  admissible  to  contradict. 
Where  an  executor,  administrator,  next  of  kin,  etc.,  is  examined  as 
a  witness  in  his  own  behalf  concerning  transactions  with  the  de- 
ceased, the  evidence  of  any  person  (as  the  plaintiff),  not  otherwise 
rendered  incompetent,  is  admissible  to  contradict  or  explain  the  evi- 
dence of  such  administrator.  Murphy  v.  Ray,  73  N.  C,  588;  Burnett 
v.  Savage,  92  N.  C,  10. 

Evidence  in  reply  restricted  to  same  transaction. — A  party  to  an 
action  is  not  permitted  to  testify  in  his  own  behalf  against  the  execu- 
tor, administrator,  etc.,  of  a  deceased  person,  unless  the  executor, 
administrator,  etc..  is  examined,  or  the  testimony  of  the  deceased 
person  is  given  in  evidence,  when  the  door  is  opened  to  the  opposing 
party  to  testify  for  himself,  but  only  as  to  those  particular  transac- 
tions and  communications  to  which  the  testimony  of  the  deceased 
person  or  his  representative  was  pertinent.  Kesler  v.  Mauney,  89 
N.  C.  369:  Burnett  v.  Savage.  92  N.  C,  11;  Sumner  v.  Candler,  92  N. 
C,  634;  Hughes  v.  Boone,  102  N.  C,  137. 

Where  a  party  to  an  action  against  the  representatives  of  a  de- 
ceased person  is  examined  as  a  witness  by  such  representatives  in 
respect  to  any  transaction  or  communication  with  the  deceased,  his 
testimony  in  reply  or  explanation  must  be  confined  to  the  particular 
matters  called  out  by  the  adversary  party.  Smith  v.  Smith,  101  N. 
C,  461:  Armfield  v.  Colvert,  103  N.  C,  147;  Hopkins  v.  Bowers,  108 
N.  C,  298.  . 

Where  a  plaintiff,  administrator  and  distributee  of  a  deceased  per- 
son, testified  only  to  the  execution  of  the  bond,  this  did  not  confer 
upon  the  defendant  the  right  to  testify  as  to  payments  made  by  him 
on  the  bond  nor  to  cross-examine  the  plaintiff  administrator  in  re- 
gard to  such  alleged  payments.  Williams  v.  Cooper,  113  N.  C,  286. 
and  cases  cited. 

In  an  action  by  an  administrator  for  the  price  of  goods  alleged  to 
have  been  sold  and  delivered  by  his  intestate  to  defendant,  the  plain- 
tiff may  testify  to  the  delivery  of  the  goods  to  defendant  and  not 
thereby  "open  the  door,"  because  the  delivery  is  an  independent 
fact.  But,  a  purchase  being  the  result  of  negotiations  between  the 
parties,  if  plaintiff  testify  that  defendant  purchased  the  goods  from 
his  intestate  he  thereby  makes  it  competent  for  defendant  to  testify 
to  conversations  and  transactions  between  himself  and  plaintiffs  in- 
testate which  negative  a  sale  and  purchase,  and  tend  to  establish  a 
bailment  with  intent  to  defraud  the  creditors  of  the  alleged  vendor. 
Cheatham  v.  Bobbitt,  118  N.  C,  343. 

When  testimony  of  deceased  is  given  in  evidence. — Upon  the  trial 
of  an  action  involving  the  boun  fides  of  a  deed  conveying  land,  it  was 
in  evidence  that  both  parties  claimed  under  one  C. — the  plaintiff 
through  execution  sale,  the  defendant  by  private  sale.  C.  died  pend- 
ing suit,  but  his  deposition,  taken  on  behalf  of  the  defendant  was, 
without  objection  of  the  plaintiff,  admitted,  in  which  he  testified  in 
relation  to  the  circumstances  of  the  alleged  fraudulent  sale  and  con- 
veyance  of  defendant;    H<Ul,  that  under  the  last  clause  of  this 
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section  the  defendant  became  a  competent  witness  in  his  own  behalf, 
in  respect  to  the  same  transaction.     Nixon  v.  McKlnney,  105  N.  C, 
23;  Sumner  v.  Candler,  92  N.  C.,  634. 
See  Sees.  580,  588  and  589,  ante,  and  cases  cited. 

Where  the  witness  is  in  form  a  party  on  the  side  opposite  to  his 
Interest. — When  a  party  to  a  suit,  who  is  in  interest  really  a  plaintiff, 
but  appears  as  a  party  defendant,  gives  evidence  as  to  a  transaction 
with  a  deceased  testator,  it  renders  competent  the  evidence  of  a 
co-defendant,  touching  the  same  transaction.  Redman  v.  Redman, 
70  N.  C,  257;  Owens  v.  Phelps,  92  N.  C,  231. 

Where  the  proposed  witness  is  only  a  defendant  in  form,  but  in 
substance  a  plaintiff,  his  interest  being  identical  with  that  of  the 
plaintiff,  he  cannot  be  examined  as  to  any  communication  or  trans- 
action between  himself  and  a  person  at  such  time  deceased,  as 
against  the  personal  representative  of  such  deceased  person.  Wein- 
stein  v.  Patrick,  75  N.  C,  344;  Gully  v.  Macy,  84  N.  C,  434;  Mason  v. 
McCormick,  75  N.  C,  263;  S.  C,  80  N.  C,  244;  Owens  v.  Phelps,  92  N. 
C,  231. 

Competency  of  evidence  determined  by  the  answer. — The  compe- 
tency of  evidence  is  determined  by  the  substance  of  the  witness*  an- 
swer, and  not  by  the  form  of  the  question  put  to  him.  Sumner  v. 
Candler,  86  N.  C,  71. 

Waiver  of  incompetency. — Where  the  plaintiff  is  incompetent  as  a 
witness  under  this  section,  the  objection  is  waived  if  not  taken  in 
due  time.  Meroney  v.  Avery,  64  N.  C,  312;  Quinn  v.  Lattimore,  120 
N.  C,  432;  Armfleld  v.  Colvert,  103  N.  C,  147. 

Objection  to  the  introduction  of  inhibited  transactions  and  com- 
munications must  be  interposed  when  the  witness  is  proceeding  to 
testify.     Norris  v.  Stewart,  105  N.  C,  455. 

When  personal  representative  of  the  deceased  is  not  a  party  to  the 
action. — It  is  competent  for  a  plaintiff,  as  witness  for  himself,  to  tes- 
tify to  a  conversation  had  with  a  certain  person  deceased,  whose 
representative  is  not  a  party  to  the  suit.  Thomas  v.  Kelly,  74  N.  C, 
416. 

A  party  to  an  action  is  a  competent  witness  to  a  transaction  be 
tween  himself  and  a  person  deceased,  when  the  representative  of 
such  deceased  person  is  not  a  party  to  the  action.     Shield  v.  Smith, 
79  N.  C,  517;  Hawkins  v.  Carpenter,  85  N.  C,  482;  McKee  v.  Line- 
berger,  87  N.  C,  181. 

Evidence  of  deceased  witness. — Evidence  of  the  statements  of  a 
deceased  witness  made  during  a  trial  is  not  inhibited  as  trans- 
actions with  deceased  persons.  Kesler  v.  Mauny,  89  N.  C,  369;  Cos- 
ten  v.  McDowell,  107  N.  C,  546. 

No  presumption  of  transaction  being  with  deceased. — The  mere 
entry  of  a  credit  on  a  bond  due  an  intestate  is  not  sufficient  to  raise 
a  presumption  that  the  intestate  was  present,  when  his  business 
wae  conducted  by  an  agent.  The  opposite  party  is  competent  to 
testify  whether  such  transaction  was  between  him  and  deceased  or 
not,  and,  if  not,  he  is  a  competent  witness.  Lockhart  v.  Bell,  90  N. 
C,  499. 

Does  not  apply  to  affidavits  in  the  cause. — The  limitations  and  re- 
strictions in  this  section  do  not  apply  to  affidavits  needed  In  the 
progress  of  a  cause.  Latham  v.  Dixon,  82  N.  C,  55;  Pate  v.  Oliver, 
104  N.  C,  458. 

Does  not  apply  to  a  debt  under  the  book-debt  law. — Notwithstand- 
ing the  restrictions  contained  in  this  section,  in  relation  to  a  person 
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testifying  as  to  any  matter  between  himself  and  a  deceased  person, 
when  his  executor  or  administrator  is  a  party,  he  may,  as  hereto- 
fore, prove  a  debt  under  the  book-debt  law.    Leggett  v.  Glover,  71  N. 
C.,  211. 
See  Sees.  591  and  592,  post,  and  cases  cited. 

Laws  changing  the  rules  of  evidence. — Laws  changing  the  rules  of 
evidence  in  civil  cases,  even  as  to  past  transactions,  are  not  uncon- 
stitutional, where  the  party  affected  by  the  change  is  not  left  with- 
out remedy.  Tabor  v.  Ward,  83  N.  C,  291;  Wilkerson  v.  Buchanan, 
83  N.  C,  296. 

Suits  on  bond  executed  prior  to  August,  1868. — The  plaintiff  is  not 
a  competent  witness  in  an  action  upon  a  bond  executed  prior  to  Au- 
gust 1,  1868,  except  where  the  defendant  relies  upon  the  plea  of 
payment  in  fact,  or  upon  a  counterclaim,  and  introduces  himself  as  a 
witness  to  establish  the  truth  of  such  plea.  Brown  v.  Cooper,  89  N. 
C„  237. 

See  Sec.  580,  ante. 

Sec.  591.  In  what  actions,  for  what  sums,  and,  within  what 
time  book  account*  may  be  prwed  by  a  party.  R.  C,  c.  15, 
s.  1.    1756,  c.  57,  88.  2,  6,  7.     C.  C.  P.,  8.  343  (a). 

When  any  person  shall  bring  an  action  upon  a  contract, 
or  shall  plead,  or  give  notice,  of  a  set-off  or  counterclaim 
for  goods,  wares  and  merchandise  by  him  sold  and  delivered, 
or  for  work  done  and  performed,  he  shall  file  his  account 
with  his  complaint,  or  with  his  plea  or  notice  of  set-off  or 
counterclaim,  and  if  upon  the  trial  of  the  issue,  or  execu- 
ting a  writ  of  inquiry  of  damages  in  such  action,  he  shall 
declare  upon  his  oath  that  the  matter  in  dispute  is  a  book 
account,  and  that  he  hath  no  means  to  prove  the  delivery 
of  any  of  the  articles  which  he  then  shall  propose  to  prove 
by  himself,  but  by  this  book ;  in  that  case  such  book  may 
be  given  in  evidence,  if  he  shall  make  out  by  his  own  oath 
that  it  doth  contain  a  true  account  of  all  the  dealings,  or 
the  last  settlement  of  accounts  between  himself  and  the 
opposing  party,  and  that  all  the  articles  therein  contained, 
and  by  him  so  proved,  were  bona  fide  delivered,  and  that  t^e 
hath  given  the  opposing  party  all  just  credits :  and  such 
book  and  oath  shall  be  received  as  evidence  for  the  several 
articles  so  proved  to  be  delivered  within  two  years  next 
before  the  commencement  of  the  action,  but  not  for  any 
article  of  a  longer  standing,  nor  for  any  greater  amount 
than  sixty  dollars. 
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What  may  be  proven. — Plaintiff  may,  under  the  book-debt  law, 
prove  work  and  labor  done  by  his  slaves,  and  also  goods  sold  and 
delivered  for  use  of  the  defendant  by  sundry  persons  and  paid  for  by 
plaintiff.     Mitchell  v.  Clarke,  1  N.  C,  25. 

Under  the  book-debt  law,  in  order  to  entitle  the  party  to  recover, 
he  must  swear,  not  only  that  he  "sold,"  but  also  that  he  actually 
"delivered"  the  articles  for  the  price  of  which  suit  is  brought.  Ad- 
kinson  v.  Simmons,  33  N.  C,  416.  See,  also,  Boggan  v.  Home,  97  N. 
C,  268. 

Under  the  book-debt  law,  the  book  and  oath  are  only  evidence  of 
small  articles  which  have  been  delivered  in  two  years;  but  they  are 
not  evidence  that  the  book  contains  all  the  credits  and  a  full  and 
true  account  of  all  the  dealings  between  the  parties.  Alexander  v. 
Smoot,  35  N.  C,  461. 

Under  the  book-debt  law,  a  plaintiff  may  prove  by  his  own  oath 
a  balance  due  to  him  of  sixty  dollars  or  under,  although  his  account 
produced  appears  to  have  been  originally  for  more  than  sixty  dollars, 
but  is  reduced  by  credits  below  that  amount.  McWilliams  v.  Cosby, 
26  N.  C,  110. 

Where  there  are  divers  dealings  included  in  an  account,  if  the 
plaintiff  omit  some  of  the  items  so  as  to  bring  the  amount  under 
sixty  dollars  he  still  cannot  prove  the  account,  under  the  book-debt 
law:  for  under  that  he  has  to  swear  that  the  account  sued  on  con- 
tains a  full  statement  of  all  dealings.    Waldo  v.  Jolly,  49  N.  C,  173. 

Under  the  book-debt  law,  it  is  admissible  to  the  amount  of  sixty 
dollars,  to  offer  the  book  accounts  of  a  decedent,  containing  charges 
against  third  person  and  made  by  him.  Bland  v.  Warren,  65  N.  C, 
372. 

Defendant  can  prove  set-off. — Under  the  book-debt  law,  a  defend- 
ant can  prove  his  set-off  by  his  oath,  though  the  adverse  party  has 
died.  Webber  v.  Webber,  79  N.  C,  572:  Thomegeux  v.  Bell,  1  N. 
C.f  44. 

Party  becomes  an  ordinary  witness. — This  act  merely  removes  the 
incompetency  of  the  party  who  is  examined  as  a  witness  to  prove  his 
account  and  leaves  his  credibility  open  to  be  inquired  by  a  jury. 
Kitchen  v.  Tyson,  7  N.  C,  314. 

It  is  competent  for  a  party,  under  the  book-debt  law,  to  swear  to 
the  price  as  well  as  to  the  delivery  of  the  articles  stated  in  his  ac- 
count, and  the  opposite  party  has  the  right  to  cross-examine  him 
like  any  other  witness.     Colbert  v.  Peercy,  25  N.  C,  77. 

Notwithstanding  the  restrictions  in  Sec.  590,  ante,  in  relation  to  a 
person's  testifying  to  any  matter  between  himself  and  a  deceased 
person,  when  his  executor  or  administrator  is  a  party,  he  may,  as 
heretofore,  be  permitted  to  testify  under  the  book-debt  law.  Leggett 
v.  Glover,  71  N.  C,  211. 

Sec.  592.  Book  account*,  hmv  proved  by  executors  and  ad- 
ministrators. R.  CM  c.  15  f  s.  2.  1736,  c.  57,  s.  2.  1796, 
c.  465.    C.  C.  P.,  s.  343  (b). 

In  actions  where  executors  and  administrators  are  parties, 
such  book  account  for  all  articles  delivered  within  two 
years  previous  to  the  death  of  the  deceased  may  be  proved 
under  the  like  circumstances,  rules  and  conditions  ;  and  in 
such  case,  the  executor  or  administrator  may  prove  by  him- 
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self  that  he  found  the  account  so  stated  on  the  books  of  the 
deceased ;  that  there  are  no  witnesses,  to  his  knowledge 
capable  of  proving  the  delivery  of  the  articles  which  he 
shall  propose  to  prove  by  said  book,  and  that  he  believes 
the  same  to  be  just,  and  doth  not  know  of  any  other  or 
further  credit  to  be  given  than  what  is  therein  mentioned : 
Provided,  that  if  two  years  shall  not  have  elapsed  previous 
to  the  death  of  the  deceased,  the  executor  or  administrator 
may  prove  the  said  book  account,  if  the  suit  shall  be  com- 
menced within  three  y«ars  from  the  delivery  of  the  articles: 
Provided  farther,  that  whenever  by  the  aforesaid  proviso 
the  time  of  proving  a  book  account  in  manner  aforesaid  is 
enlarged  as  to  the  one  party,  to  the  same  extent  shall  be 
enlarged  the  time  as  to  the  other  party. 

Proof  by  executors  and  administrators. — In  assumpsit  for  feed  due 
a  deceased  attorney  at  law,  plaintiff  can  prove  the  account  under 
the  book-debt  law  by  the  testator's  books.  Charlton  v.  Lowry,  1  N. 
C,  25. 

When  an  administrator  takes  the  book-debt  oath,  and  swears  that 
the  original  entry  is  in  the  handwriting  of  a  person  who  has  not 
after  diligent  inquiry,  been  heard  of  for  seven  years,  and  that  he 
knows  of  no  one  who  can  prove  his  hand-writing,  the  account  is 
sufficiently  proven.     Stevelie  v.  Greenlee,  12  N.  C,  317. 

Sec,  593,  Copies  of  account  are  evidence  unless  notice  giren 
to  produce  original.  It,  C,  r.  15,  s,  3,  1750,  c.  57,  »•  3* 
C.  C.  F.,8.343  (c). 

A  copy  from  the  book  of  accounts  proved  in  manner 
above  directed  may  be  given  in  evidence  in  any  such  action 
or  set-off  as  aforesaid,  and  shall  be  as  available  as  if  such 
book  had  been  produced,  unless  the  party  opposing  such 
proof  shall  give  notice  to  the  adverse  party  or  his  attorney, 
at  the  joining  of  the  issue,  or  ten  days  before  the  trial,  that 
he  will  require  the  book  to  be  produced  at  the  trial ;  and 

in  that  case  no  such  copy  shall  be  admitted  as  evidence. 

Original  account  must  be  produced,  when. — In  all  cases  under  the 
book-debt  law,  it  is  the  duty  of  the  party,  who  wishes  to  prove  his 
debt  by  his  own  oath,  to  produce  the  original  account,  when  notice 
to  that  effect  has  been  given  by  the  other  party.  A  voluntary  des- 
truction of  the  original  will  not  authorize  the  introduction  of  a  copy. 
Coxe  v.  Skeen,  25  N.  C,  443. 
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Sec,  594.  Definition  of  an  order;  motions,  Jiow  and  wfiere 
made;  compelling  parties  to  testify ;  decision  on  motion. 
C.  C.  P.,  ss.  344  9  345. 

Every  direction  of  a  court  or  judge,  made  or  entered  in 
writing  and  not  included  in  a  judgment,  is  denominated  an 
order. 

(1)  An  application  for  an  order  is  a  motion  ; 

When  a  motion  in  the  cause  is  the  proper  proceeding. — A  party 
cannot  resort  to  a  new  and  independent  action  when  relief  can  be 
had  by  a  proceeding  in  the  original  cause.  Reid  v.  Pass,  33  N.  C, 
589;  Singletary  v.  Whitaker,  62  N.  C,  77;  Rogers  v.  Holt,  62  N.  C, 
108;  Mason  v.  Miles,  63  N.  C,  564;  Jarman  v.  Saunders,  64  N.  C, 
367;  Council  v.  Rivers,  65  N.  C,  54;  Mauney  v.  Pemberton,  75  N.  C, 
219;  Chambers  v.  Penland,  78  N.  C,  53;  Lord  v.  Beard,  79  N.  C,  5; 
Lord  v.  Meroney,  79  N.  C,  14;  Askew  v.  Capehart,  79  N.  C,  17;  Mur- 
rlll  v.  Murrill,  84  N.  C,  182. 

A  separate  action  cannot  be  brought  by  the  judgment  debtor  to 
restrain  an  execution  on  account  of  irregularity  in  the  judgment  or 
the  execution.  The  proper  remedy  is  a  motion  In  the  cause.  Foard 
v.  Alexander,  64  N.  C,  69;  Burke  v.  Stokely,  65  N.  C,  569:  Falson  v. 
Mcllwaine,  72  N.  C,  312;  Chambers  v.  Penland,  78  N.  C  53:  Neville 
v.  Pope,  95  N.  C,  346;  Burgess  v.  Kirby,  94  N.  C,  575;  Carter  v. 
Rountree,  109  N.  C,  29,  and  cases  cited.  Everett  v.  Reynolds,  114  N. 
C,  366. 

A  judgment  by  default  final  upon  a  note  payable  in  Confederate 
currency  is  irregular,  and  the  proper  remedy  of  the  defendant  is  a 
motion  in  the  cause.     Williams  v.  Rockwell,  64  N.  C,  325. 

A  motion,  and  not  a  demurrer,  is  the  proper  method  of  taking  ad- 
vantage of  a  discontinuance.     Church  v.  Furniss,  64  N.  C,  659. 

A  proceeding  by  a  motion,  supported  by  affidavits,  after  notice  to 
the  opposite  party,  to  have  satisfaction  of  a  judgment  entered  of 
record,  upon  the  ground  that  it  has  been  paid  since  its  rendition,  is 
the  appropriate  remedy  in  such  a  case,  but  is  neither  a  special  pro- 
ceeding nor  a  civil  action.  It  is  only  a  motion  in  a  cause  still  pend- 
ing. Foreman  v.  Bibb,  65  N.  C,  128;  Moye  v.  Cogdell,  66  N.  C,  403; 
Peoples  v.  Norwood,  94  N.  C,  167. 

After  a  judgment  fixing  an  executor  with  assets,  and  a  return  of  an 
execution  issued  thereon  nulla  bona,  the  proper  mode  to  subject  such 
executor  personally  is  by  motion  founded  on  notice,  and  not  by  civil 
action.  McDowell  v.  Asbury,  66  N.  C,  444;  Brown  v.  McKee,  108  N. 
C,  387. 

Where  a  plaintiff  brought  an  action  to  review  and  correct  a  decree 
heretofore  made  in  an  old  suit  in  equity  and  not  yet  performed: 
Held,  upon  demurrer,  that  the  proper  remedy  for  the  plaintiff  was  a 
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motion  in  the  original  suit  still  pending,  and  not  by  an  independent 
action  in  the  nature  of  a  bill  of  review.  Long  v.  Cole.  72  N.  C,  20: 
Lynn  v.  Lowe,  88  N.  C,  478,  and  cases  cited. 

A  summons  issued  within  ten  days  of  the  term  of  the  court  to 
which  it  is  returnable  should  be  dismissed  on  motion.  Folk  v.  How- 
ard,  72  N.  C,  527.     Otherwise  now  by  section  201,  ante. 

A  party  to  an  action  seeking  relief  against  a  judgment  rendered 
therein  must  do  so  by  motion  in  the  original  cause,  and  not  by  an 
independent  action.    Askew  v.  Capehart,  79  N.  C,  17. 

An  application  for  alimony  pendente  lite  can  be  made  by  a  motion 
in  the  cause.  Reeves  v.  Reeves,  82  N.  C,  348;  Zimmerman  v.  Zim- 
merman, 113  N.  C.,  432. 

An  injunction  will  not  lie  against  execution  on  a  judgment  which 
might  have  been  set  aside  by  motion  in  due  time  under  Sec.  274. 
Walker  v.  Gurley,  83  N.  C,  429. 

An  injunction  to  restrain  a  plaintiff  from  executing  his  judgment 
against  the  defendant  will  not  be  granted.  If  there  is  error  in  the 
judgment,  the  remedy  is  by  a  motion  to  modify  the  judgment  and  an 
order  suspending  proceedings.  Parker  v.  Bledsoe,  87  N.  C,  221; 
Coward  v.  Chastain,  99  N.  C,  443. 

A  motion  in  the  cause  is  the  proper  remedy  to  impeach  a  sum- 
mary judgment  rendered  upon  the  bond  of  a  delinquent  sheriff. 
Worth  v.  Cox,  89  N.  C,  44. 

Where  the  action  is  still  pending,  any  relief  against  a  judgment  or 
decree  rendered  therein  must  be  by  a  motion  in  the  cause,  and  a 
new  action  will  be  dismissed  by  the  court  ex  m-ero  motu.  Where  par- 
ties are  required  by  a  decree  to  execute  a  conveyance  for  certain  land 
upon  their  coming  of  age,  the  action  is  pending  until  the  conveyance 
is  executed.  Morris  v.  White,  96  N.  C,  91;  Wilson  v.  Chichester,  107 
N.  C,  391,  and  cases  cited. 

When  a  proceeding  is  allowed  to  drop  from  the  docket  without  a 
final  judgment  being  rendered,  it  may  be  brought  forward,  on  mo- 
tion, to  the  end  that  unpaid  creditors  may  assert  their  rights  and  the 
proceedings  be  determined  according  to  law.  When  such  motion  is 
made,  it  should  strictly  be  disposed  of  before  contested  debts  are 
put  in  issue:  but  when  no  objection  is  made,  both  questions  may  be 
disposed  of  at  the  same  time.    Warden  v.  McKinnon,  94  N.  C,  378. 

Where  the  subject-matter  of  an  action  has  been  once  determined 
by  the  court,  a  new  action  will  not  be  entertained  In  regard  to  it.  If 
for  any  reason  the  former  judgment  ought  to  be  set  aside,  it  can 
only  be  done  by  a  motion  In  the  cause  for  that  purpose,  if  the  action 
is  still  pending;  and  if  it  has  been  determined  and  come  to  an  end. 
then  by  a  new  action  to  directly  attack  it  for  fraud  charged.  Albert- 
son  v.  Williams,  97  N.  C,  264:  Jones  v.  Coffey,  97  N.  C,  347:  Mc- 
Laurin  v.  McLaurin,  106  N.  C,  331. 

A  mortgage  given  under  Sec.  120  of  The  Code,  in  lieu  of  the  bond 
required  by  Sec.  237,  may  be  foreclosed  by  motion,  upon  notice,  in 
the  original  action.     Ryan  v.  Martin,  103  N.  C,  282. 

A  motion  in  the  cause  for  execution  is  the  proper  proceeding  to 
subject  land  charged  with  owelty  of  partition  to  the  payment  thereof. 
Herman  v.  Watts.  107  N.  C,  646;  Meyers  v.  Rice,  107  N.  C,  24;  Par- 
due  v.  Givens,  108  N.  C,  413. 

A  motion  in  the  cause  is  the  proper  remedy  to  attack  a  final  Judg- 
ment, when,  in  a  proceeding  to  sell  land  for  assets,  begun  In  1881, 
it  appeared  that  there  had  been  a  sale,  under  order  of  the  clerk, 
pending  an  appeal  to  the  judge  upon  a  question  affecting  the  validity 
of  the  order,  which  order  was  reversed  upon  such  appeal,  and  when 
it  further  appeared  that  in  1885  the  matter  was  ordered  to  be  sus- 
pended, pending  the  finding  of  material  facts  by  a  referee,  and  that 
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there  was  an  order  by  the  judge  In  1886  affirming  the  order  of  sale, 
but  not  the  confirmation  thereof.     Lictie  v.  Chappell,  111  N.  C,  347. 

Motion  in  the  cause,  and  not  a  new  action,  is  the  remedy  for  re- 
lief against  a  final  judgment  in  a  special  proceeding  for  an  alleged 
failure  to  serve  summons.    Grant  v.  Harrell,  109  N.  C,  78. 

In  1878  a  judgment  in  ejectment  was  rendered  against  a  defend- 
ant then  dead;  writ  of  possession  issued  in  1882,  whereupon  a  party 
who  had  acquired  the  interest  of  the  deceased  defendant  brought 
an  action  to  set  it  aside,  which  was  decided  adversely  to  him  upon  the 
ground  that  his  remedy  was  by  motion  in  the  cause.  At  the  next 
term  subsequent  to  the  decision,  in  1888,  he  made  the  motion:  Held, 
thai  he  had  not  been  guilty  of  laches,  and  the  motion  was  in  apt  time. 
Taylor  v.  Gooch,  110  N.  0.,  387. 

An  independent  action  will  not  lie  against  a  defaulting  bidder  at  a 
judicial  sale  for  the  amount  of  his  bid,  or  against  one  who  has 
raised  the  bid  at  a  sale  for  the  deficiency  between  the  original  bid 
and  the  price  bid  and  approved  on  a  re-sale,  unless  the  action  in 
which  the  sale  was  made  has  been  closed  by  final  judgment.  The 
remedy  against  the  defaulting  bidder  is  by  motion  in  the  cause. 
Marsh  v.  Nimocks,  122  N.  C,  478. 

The  court  ordering  a  judicial  sale  of  lands  has  all  the  powers  nec- 
essary to  accomplish  its  purpose,  and  when  relief  can  be  had  in  the 
pending  action  it  must  be  sought  by  a  motion  in  the  cause,  and  not 
by  an  independent  action.     Marsh  v.  Nimocks,  122  N.  C,  478. 

Remedy  of  surety  on  appeal  bond  for  excessive  judgment  is  by  mo- 
tion In  the  cause.     Henderson  v.  Moore,  125  N.  C,  383. 

Note. — The  rule  deducible  frdm  the  authorities  is  thus  summed 
up:  The  judgment  and  proceedings  may  be  set  aside  on  application 
of  a  party  within  a  reasonable  time,  for  any  material  irregularity 
therein,  whether  the  proceeding  has  been  terminated  by  final  judg- 
ment or  not.  For  fraud  any  order  or  judgment  can  be  set  aside,  on 
motion  in  the  cause,  before  final  judgment,  but  after  final  judgment 
the  impeachment  must  be  by  independent  action.  McLaurin  v.  Mc« 
Laurin,  106  N.  C,  331,  citing,  as  authorities,  Peterson  v.  Vann,  83  N. 
C,  118;  England  v.  Garner,  84  N.  C,  212;  Thompson  v.  Shamwell, 
89  N.  C,  283:  Williamson  v.  Hartman,  92  N.  C,  236;  Fowler  v.  Poor, 
93  N.  C,  466:  Burgess  v.  Kirby,  94  N.  C,  575;  Syme  v.  Trice,  96  N. 
C,  243;  Mock  v.  Cogglns,  101  N.  C.f  366;  Smith  v.  Fort,  105  N.  C, 
446,  followed  by  Carter  v.  Rountree,  109  N.  C,  29;  Rawls  v.  Carter, 
119  N.  C,  596:  Everett  v.  Reynolds,  114  N.  C,  366. 

See,  also,  Sec.  274,  and  cases  cited  under  sub-head  "Irregular  Judg- 
ments." 

Judgment  attacked  for  fraud. — When  a  judgment  is  attacked  for 
fraud,  the  proper  remedy  is  by  motion  in  the  cause,  if  the  action  is 
then  pending,  but  if  it  has  been  ended  by  final  judgment,  an  inde- 
pendent action  must  be  instituted.  Carter  v.  Rountree,  109  N.  C, 
29;  Grant  v.  Harrell,  Id.,  78;  King  v.  R.  R.,  112  N.  C,  318;  Small- 
wood  v.  Trenwlth,  110  N.  C,  91. 

In  partition  proceedings. — In  partition  the  final  judgment  (con- 
trary to  general  rule)  may  be  impeached  for  fraud  by  petition  in  the 
cause  by  virtue  of  Code,  Sec.  1896.  Murray  v.  Southerland,  125  N. 
C,  175. 

When  necessary  to  find  the  facts. — Upon  a  motion  to  vacate  a  judg- 
ment, it  is  not  required  of  the  court  to  set  forth  its  finding  of  the 
controverted  facts  upon  the  record,  unless  a  request  to  that  effect 
is  made  by  some  of  the  parties  to  the  proceeding,  when  it  would  be 
error  to  refuse  the  request.  Carter  v.  Rountree,  109  N.  C,  29;  Smith 
v.  Whitten,  117  N.  C,  387. 
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Motion  to  set  aside  must  be  in  reasonable  time. — A  motion  in  the 
cause  to  set  aside  a  judgment  for  irregularity  will  be  entertained  if 
made  in  a  reasonable  time,  but  it  is  only  when  the  irregularity  is  bo 
serious  in  its  nature  as  to  destroy  the  efficacy  of  the  action  and  ren- 
der the  judgment  void,  or  when  it  may  seriously  injure  and  preju- 
dice the  moving  party,  that  there  is  sufficient  ground  to  disturb  the 
judgment.  What  is  reasonable  time  depends  upon  circumstances. 
When  long  time  has  elapsed,  and  the  rights  of  third  parties  have 
grown  up,  the  courts  will  be  slow  to  affect  them.  Such  motions  can 
be  granted  after  the  determination  of  an  action.  Williamson  v. 
Hartman,  92  N.  C,  236. 

The  motion  to  set  aside  a  judgment  should  be  made  within  a 
reasonable  time,  and  the  irregularity  to  warrant  the  setting  it  aside 
should  be  in  respect  to  some  matter  of  substance  prejudicing  the 
party.  Peoples  v.  Norwood,  94  N.  C,  167;  Everett  v.  Reynolds.  114 
N.  C,  366,  and  cases  cited. 

What  is  a  reasonable  time  depends  upon  the  facts  and  circum- 
stances of  each  case,  but  the  more  promptly  the  motion  is  made  the 
more  inclined  the  court  will  be  to  grant  it.  Williamson  v.  Hartman, 
92  N.  C,  236. 

Court  may  act  ex  mero  motu.— .Where  relief  may  be  had  in  a  pend- 
ing action,  it  must  be  sought  by  a  motion  in  that  cause,  and  if  a  new 
action  is  brought  it  will  be  dismissed  by  the  court  rx  mcro  motuy  if 
the  objection  is  not  taken  by  the  defendant.  Hudson  v.  Coble,  97  N. 
C,  260;  Wilson  v.  Chichester,  107  N.  C,  386;  Council  v.  Rivers,  65  N. 
C,  54. 

Where  the  court  has  gotten  jurisdiction  over  the  parties  and  sub- 
ject-matter of  an  action,  it  will  not  permit  a  new  and  independent 
action  to  be  brought  to  settle  the  same  rights.  The  parties  canuot 
by  consent  give  the  court  jurisdiction  of  such  new  action,  and  when 
the  facts  appear,  the  court  should  ex  intra  motu  dismiss  it.  Long  v. 
Jarratt,  94  N.  C,  443;  Alexander  v.  Norwood,  118  N.  C.,  381. 

Action  may  be  treated  as  a  motion. — When  the  proper  remedy  is 
by  motion  in  the  cause,  and  a  party  by  mistake  of  his  right  begins  a 
new  action,  the  court  may,  in  its  discretion,  treat  the  summons  and 
complaint  as  a  motion.     Jarman  v.  Saunders,  64  N.  C,  367. 

An  action  not  treated  as  a  motion  in  the  cause. — An  action  is  in- 
admissible as  a  mode  of  obtaining  relief  against  an  execution  for  ir- 
regularity; the  proper  relief  is,  as  formerly,  by  motion  to  set  it 
aside;  notice  of  the  order  «/#/•  made  thereunder,  operating  in  the 
meantime  as  an  injunction  against  the  process,  but  where  an  action 
had  been  resorted  to:* Hchl,  that  it  could  not  be  treated  as  a  motion 
in  the  original  cause,  (1)  because  not  so  entitled;  (2)  because  the 
only  relief  prayed  for  therein,  was  a  perpetual  injunction.  Foard  v. 
Alexander,  64  N.  C,  69. 

Where  a  purchaser  at  a  sale  to  make  land  assets,  assigned  his  bid. 
and  his  assignee  paid  the  purchase-money,  but  did  not  get  a  deed, 
and  after  his  death  his  administrator  and  heirs  at  law  brought  suit 
against  the  administrator  who  sold  the  land,  and  the  heirs  at  law  of 
the  intestate  whose  land  was  sold,  to  have  a  deed  executed:  ft  mi* 
held,  that  the  relief  must  be  obtained  by  a  motion  in  the  original 
cause  in  which  the  land  was  sold,  and  the  action  should  be  dis- 
missed, and  this  was  so.  although  the  objection  was  not  taken  in  the 
court  below.  In  such  case,  the  new  action  will  not  be  treated  as  a 
motion  in  the  original  cause.     Long  v.  Jarratt,  94  N.  C,  443. 

An  action  brought  in  one  county  to  correct  a  judgment  rendered 
in  another  cannot  be  treated  as  a  motion  in  the  cause.  Rosenthal 
v.  Roberson,  114  N.  C,  594. 
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If  no  objection  below  to  independent  action,  it  cannot  be  made  for 
first  time  on  appeal. — An  independent  action  upon  an  obligation  to 
secure  the  payment  of  money  given  upon  a  purchase  under  a  judicial 
sale  will  not  be  entertained  if  the  objection  be  made  in  apt  time,  the 
proper  course  being  to  enforce  the  contract  by  a  motion  in  the  cause 
in  which  the  sale  was  decreed;  but  if  the  objection  is  not  made  at 
the  proper  time,  the  court  may  proceed  with  the  action.  Such  ob- 
jection will  not  be  entertained  when  made  for  the  first  time  in  the 
supreme  court.  (The  ruling  in  Council  v.  Rivers,  65  N.  C,  54,  on 
this  point,  disapproved.)     Lackey  v.  Pearson,  101  N.  C,  651. 

Motion  treated  as  an  action. — Under  some  circumstances  a  motion 
in  the  cause  may  be  treated  as  an  independent  action  to  impeach  a 
judgment.     Stradley  v.  King,  84  N.  C,  635. 

Motion  not  treated  as  an  action. — Where  a  motion  in  a  cause,  which 
had  been  terminated  by  final  judgment,  was  made,  upon  notice  to 
the  parties  and  supported  by  affidavits,  but  no  pleadings  had  been 
filed,  or  Issues  joined,  or  any  consent  entered  to  treat  the  motion  as 
an  independent  action,  it  was  error  in  the  court,  of  its  own  motion, 
and  in  its  discretion,  to  so  consider  and  dispose  of  it,  and  the  su- 
preme court  will,  ex  mero  motti,  correct  such  error.  Smith  v.  Fort, 
105  N.  C,  446. 

A  motion  in  the  cause  not  adequate,*when. — The  appointment  of  a 
trustee  by  a  judge  of  probate,  in  cases  where  the  former  trustee  has 
died,  removed  from  the  county,  or  become  incompetent,  cannot  be 
done  on  an  ex  parte  motion  for  petition.  The  application  for  such 
appointment  is  in  the  nature  of  a  civil  action,  and  all  persons  inter- 
ested must  be  made  parties,  and  have  full  time  and  opportunity  to 
set  up  their  respective  claims.     Guion  v.  Melvin,  69  N.  C,  242. 

A  decree  in  the  former  court  of  equity,  regularly  enrolled  and 
registered,  is  final:  and  cannot  be  impeached  by  a  motion  in  the 
cause.  Thaxton  v.  Williamson,  72  N.  C,  125;  Covington  v.  Ingram, 
64  N.  C,  123.  The  same  as  to  judgments  of  the  former  county  courts. 
Peterson  v.  Vann,  83  N.  C  118. 

The  right  of  a  surety  to  be  subrogated  to  the  rights  of  his  princi- 
pal can  only  be  asserted  by  an  independent  action.  Calvert  v. 
Peebles,  82  N.  C,  334. 

The  title  to  office  cannot  be  tried  by  a  motion.  Sneed  v.  Bul- 
lock, 77  N.  C,  282. 

Where  the  case  is  ended,  the  remedy  for  fraud  or  mistake  (if  any, 
after  an  acquiescence  for  seven  years),  is  not  by  motion,  but  by  a 
new  action  commenced  by  summons.  Thompson  v.  Sham  well,  89 
N.  C,  283;  Mock  v.  Coggin,  101  N.  C,  366. 

The  superior  court  has  no  jurisdiction  upon  petition,  motion 
or  summary  orders  to  direct  the  disposition  of  moneys  paid  into 
clerk's  office  by  executors,  administrators  and  collectors  under  The 
Code,  Sees.  1543  and  1544.     Cassidey  ex  parte,  95  N.  C,  225. 

Where  persons  who  were  not  parties  to  the  original  suit  are  the 
contestants  in  an  issue  of  fraud  alleged  to  have  been  perpetrated 
in  the  course  of  the  progress  of  the  cause,  the  remedy  must  be  sought 
by  independent  action.  Mock  v.  Coggin,  101  N.  C,  366:  Deaver  v. 
Jones.  114  N.  C,  649,  and  cases  cited. 

Upon  motion  in  the  cause,  it  appeared  that  the  defendant  railroad 
company,  by  order  of  its  board  of  directors  and  the  action  pursuant 
thereto  of  its  president  and  secretary,  had  confessed  certain  judg- 
ments in  favor  of  its  president  just  prior  to  the  road's  going  into  the 
hands  of  a  receiver,  the  court  below  properly  refused  to  consider 
any  allegations  of  fraud.    These  should  be  made  in  an  independent 
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action  properly  constituted  for  this  purpose.     Sharp  v.  Railroad,  106 
N.  C.,  308;  Uzzle  v.  Vinson,  111  N.  C.,  138. 

Where  a  judgment  is  taken  against  two  of  three  partners  who  are 
liable  jointly  and  severally,  the  proper  method  to  enforce  the  liability 
of  the  third  partner  is  a  new  action  and  not  a  motion  in  the  action  in 
which  such  judgment  was  rendered  ;  it  is  only  when  the  liability  is 
joint  and  not  several  that  the  motion  in  the  cause  is  proper.  Davis 
v.  Sanderlin,  119  N.  C.,  84. 

Sureties  upon  the  bond  of  the  receiver  do  not  become  parties  to  a 
suit  on  the  same  or  officers  of  the  court  by  reason  thereof,  and  their 
liability  can  be  enforced  only  by  an  independent  action  against  them, 
and  not  by  a  summary  proceeding  to  show  cause  or  by  motion  in  the 
cause.     Black  v.  Gentry,  119  N.  C,  502. 

Where  an  action  in  the  nature  of  a  creditor's  bill  proceeded  to 
final  decree  and  a  note  which  had  been  executed  to  a  commissioner 
appointed  in  the  cause  was,  by  the  decree,  turned  over  to  one  of  the 
parties  to  the  suit,  the  remedy  of  the  owner  was  by  action  thereon 
and  not  by  motion  in  the  cause.     Causey  v.  Snow,  120  N.  C,  279. 

A  final  order  was  made  in  an  ex  parte  proceeding  for  the  sale  of 
land  for  division  confirming  the  sale  and  directing  the  commissioner 
to  collect  the  purchase  money  and  make  a  deed  to  the  purchaser 
and  distribute  the  proceeds  among  those  entitled  to  it,  and  the 
money  was  so  collected  and  paid  to  the  parties  excepting  the  plain- 
tiff's wife.  No  deed  was  executed  to  the  purchaser.  About  twenty 
years  thereafter  the  defendant  executed  his  note  to  the  plaintiff  for 
his  wife's  share,  expressly  reciting  that,  upon  payment  of  the  note. 
the  commissioner  should  execute  a  deed.  Held,  that  the  original 
proceeding  was  ended,  and  it  was  error  to  dismiss  an  action  on  the 
note  upon  the  ground  that  plaintiff's  remedy  was  by  motion  in  such 
original  proceeding.  (Council  v.  Rivers,  65  N.  C,  54,  distinguished.) 
Holmes  v.  Davis,  122  N.  C,  268. 

Relief  must  be  sought  in  an  independent  action  and  not  by  mo- 
tion when  it  is  sought  to  restrain  an  execution  upon  allegation  of 
payment  of  judgment  In  equity  and  facts  constituting  equitable  pay- 
ment are  denied.     Robinson  v.  McDowell,  125  N.  C,  337. 

Defence  to  a  motion. — A  discharge  in  bankruptcy  will  not  avail  on 
a  motion  to  set  aside  an  execution  on  a  judgment  obtained  since 
the  discharge.     Paschall  v.  Bullock,  80  N.  C,  329. 

When,  in  a  motion  to  set  aside  a  writ  of  assistance  for  want  of 
notice,  it  appears  that  the  writ  was  granted  in  open  court  without 
objection  from  the  counsel  for  the  defendant  in  possession,  who  was 
present  at  the  time:  Held,  that  the  motion  should  not  be  granted. 
Coor  v.  Smith,  107  N.  C,  430. 

Notice  not  necessary. — As  to  motions  made  in  court  during  pend- 
ing cause.  Stlth  v.  Jones,  119  N.  C,  428,  and  cases  cited.  See  Sec. 
595,  post. 

Renewal  of  motion. — A  motion  for  an  injunction  or  receiver,  if  re- 
fused, cannot  be  renewed.    Jones  v.  Thorne,  80  N.  C,  72. 

Nor  a  motion  to  issue  execution  on  a  dormant  judgment  Sander- 
son v.  Daily,  83  N.  C,  67;  Moore  v.  Garner,  109  N.  C.  157. 

Nor  a  motion  to  discharge  a  party  taken  in  arrest  and  bail.  Roul- 
hac  v.  Brown,  87  N.  C,  1. 

Nor  a  motion  to  set  aside  a  judgment  if  made  on  the  same  grounds. 
Mabry  v.  Henry,  83  N.  C,  298. 

Nor  a  motion  to  vacate  an  award  if  made  on  same  grounds.  Henry 
v.  Hilliard,  120  N.  C,  479. 

Nor  a  motion  to  remove  to  U.  S.  court.  Herndon  v.  Ins.  Co.,  108  N. 
C,  648. 
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Motions  made  in  the  progress  of  a  cause  to  facilitate  the  trial,  but 
which  involve  no  substantial  right,  and  the  decision  of  which  is  not 
subject  to  appeal,  may  be  renewed  as  subsequent  events  require. 
The  doctrine  of  res  judicata  applies  to  motions  affecting  a  substan- 
tial right,  and  which  may  be  the  subject  of  appeal,  but  from  the  de- 
cision of  which  no  appeal  is  taken.  Sanderson  v.  Daily,  83  N.  C,  67; 
Allison  v.  Whittier,  101  N.  C,  490.  Or  order  awarding  custody  of 
a  child.    Ashby  v.  Page,  108  N.  C,  6. 

The  law  does  not  tolerate  successive  proceedings  merely  upon 
newly  assigned  reasons,  when  one  and  the  same  object  is  aimed  at 
in  all,  but  the  first  decision  will  govern  as  res  judicata.  Mabry  v. 
Henry,  83  N.  C,  298. 

A  refusal  of  a  motion  by  a  judge  not  having  jurisdiction  does  not 
bar  a  renewal  of  the  motion  before  the  proper  judge.  Bank  v.  Wil- 
son, 80  N.  C,  200.  Nor  a  refusal  to  dismiss  because  complaint  does 
not  state  a  cause  of  action.     Baker  v.  Garris,  108  N.  C,  218. 

After  a  motion  to  recall  an  execution  and  set  aside  a  judgment  has 
been  once  heard  and  refused  upon  full  evidence,  it  becomes  res 
judicata.     Moore  v.  Grant,  92  N.  C,  316. 

See  cases  cited  under  Sees.  274  and  412  (4),  ante;  also,  as  regards 
motions  in  Provisional  Remedies,  the  various  sections  of  Title  IX, 
Sees.  290  to  383  inclusive. 

(2)  Motions  may  be  made  to  a  clerk  of  a  superior  court, 
or  to  a  judge  out  of  court ;  except  for  a  new  trial  on  the 
merits ; 

At  chambers. — When  a  motion  was  heard  at  chambers,  by  consent, 
it  cannot  be  objected  in  the  supreme  court  that  it  should  have  been 
heard  in  term.  Gatewood  v.  Leak,  99  N.  C,  363;  Anthony  v.  Estes, 
99  N.  C,  598. 

Pending  appeal. — A  judge  of  the  superior  court  can  entertain  no 
motion  in  a  cause  upon  the  merits,  which,  by  appeal,  is  in  the  su- 
preme court.  Skinner  v.  Bland,  87  N.  C,  168;  Isler  v.  Brown,  69  N. 
C,  125. 

Note. — This  does  not  debar  motions  or  orders  upon  incidental  mat- 
ters, such  as  the  preservation  or  investment  of  a  fund  pending  the 
appeal  and  the  like.  Hinson  v.  Adrian,  91  N.  C,  372;  Green  v.  Griffin, 
95  N.  C,  50. 

In  the  supreme  court. — The  objection  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action,  or  want  of  juris- 
diction, may  be  taken  by  motion  in  the  supreme  court.  Tucker  v. 
Baker,  86  N.  C,  1;  Bryant  v.  Fisher,  85  N.  C,  71;  Jones  v.  Com'rs,  85 
N.  C,  278. 

See  Sec.  550,  ante,  and  rule  27  of  the  supreme  court,  post,  and  cases 
cited. 

Before  a  justice  of  the  peace. — Where  a  judgment  of  a  justice  of 
the  peace  is  for  any  reason  void,  it  may  be  impeached  either  by 
motion  before  him  or  by  a  recordari  in  the  nature  of  a  writ  of  false 
judgment.  McKee  v.  Angel,  90  N.  C,  60;  Whitehurst  v.  Trans.  Co., 
109  N.  C,  342;  Morton  v.  Rippy,  84  N.  C,  611;  Patterson  v.  Walton, 
119  N.  C,  500;  King  v.  R.  R.,  Id.,  318. 

(3)  Motions  must  be  made  within  the  district  in  which 
the  action  is  triable  ; 

Before  the  judge  of  another  district. — The  judge  holding  the  courts 
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of  a  district,  other  than  that  in  which  a  judgment  is  originally  dock- 
eted, cannot  entertain  a  motion  to  set  it  aside.  Birdsey  v.  Harris,  68 
N.  C,  92. 

While  consent  will  not  confer  jurisdiction  where  the  court  has  no 
jurisdiction  of  the  subject-matter,  yet  where  a  judge  has  jurisdiction 
of  the  subject-matter  and  a  case  is  transferred  to  him  to  be  heard 
in  a  county  other  than  that  in  which  it  is  pending,  by  an  order  of  the 
court,  made  by  consent  of  all  parties,  they  cannot  be  afterwards 
heard  to  dispute  the  right  of  such  judge  to  act  in  the  matter.  Henry 
v.  Hilllard,  120  N.  C,  479. 

Out  of  the  county. — Except  by  consent,  or  in  those  cases  especially 
permitted  by  statute  (granting  injunctions,  Sees.  334,  337),  the  su- 
perior court  has  no  jurisdiction  to  hear  a  cause  or  a  motion  therein 
outside  of  the  county  in  which  the  action  is  pending.  McNeill  v. 
Hodges,  99  N.  C,  248. 

The  consent  necessary  to  give  jurisdiction  to  hear  motions  in  a 
county  other  than  that  in  which  the  action  is  pending  must  affirma- 
tively appear  in  the  record:  and  if  it  does  not,  the  error  may  be  as- 
signed in  the  supreme  court.     Godwin  v.  Monds,  101  N.  C.  354. 

Regularly,  a  motion  to  set  aside  a  judgment  should  be  made  in  the 
county  where  judgment  was  rendered:  but,  where  it  appears  that  the 
parties  consented  to  have  it  heard  in  another,  no  objection  can  be 
taken  on  that  account.     Skinner  v.  Terry,  107  N.  C,  103. 

The  proceeding  for  the  examination  of  a  party  to  an  action  under 
Sections  580  and  581  of  The  Code  being  ancillary  to  the  main  ac- 
tion, the  court  has  authority,  without  his  consent,  to  make  an  order 
in  a  county  other  than  that  in  which  the  action  is  pending,  but  within 
the  district,  committing  him  for  contempt.  Fertilizer  Co.  v.  Taylor, 
112  N.  C,  141. 

The  restriction  that  motions  must  be  made  in  the  county  does  not 
apply  to  ancillary  proceedings.  Parker  v.  McPhail.  112  N.  C,  602. 
Nor  to  appeals  from  the  clerk.  Ledbetter  v.  Pinner,  120  N.  O.. 
455,  and  cases  cited. 

(4)  A  motion  to  vacate  or  modify  a  provisional  remedy, 
and  an  appeal  from  an  order  allowing  a  provisional  remedy, 
shall  have  preference  over  all  other  motions  ; 

(5)  When  any  party  intends  to  make  or  oppose  a  motion 
in  any  court  of  record,  and  it  shall  be  necessary  for  him  to 
have  the  affidavit  of  any  person  who  shall  have  refused  to 
make  the  same,  such  court  may,  by  order,  appoint  a  referee 
to  take  the  affidavit  or  deposition  of  such  person.  Such 
person  may  be  subpoenaed  and  compelled  to  attend  and 
make  an  affidavit  before  such  referee,  the  same  as  before  a 
referee  to  whom  it  is  referred  to  trv  an  issue  ; 

(6)  Whenever  a  motion  shall  be  made  in  any  cause  or 
proceeding  in  any  of  the  courts,  to  obtain  an  injunction 
order,  order  of  arrest,  or  warrant  *of  attachment,  granted  in 
any  such  case  or  proceeding,  or  a  motion  to  vacate  or  mod- 
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ify  the  same  is  made,  it  shall  be  the  duty  of  the  judge  be- 
fore whom  such  motion  is  made,  to  render  and  make  known 
his  decision  on  such  motion  within  ten  days  after  the  day 
upon  which  such  motion  shall  or  may  be  submitted  to  him 
for  decision. 

Directory. — This  section  must  necessarily  be  held  merely  direc- 
tory, from  the  impossibility  of  an  appeal  giving  any  redress,  as  re- 
gards the  time  in  which  the  judge  shall  file  his  decision.  Childs  v. 
Martin,  68  N.  C,  307. 

During  pendency  of  action. — An  interlocutory  order  is  always  un- 
der the  control  of  the  court  during  the  pendency  of  the  action. 
Shinn  v.  Smith,  79  N.  C,  310:  Mebane  v.  Mebane,  80  N.  C.,  34;  Worth 
v.  Gray,  59  N.  C.  4;  Ashe  v.  Moore,  6  N.  C.  383;  Miller  v.  Justice, 
85  N.  C,  25;  Welch  v.  Kingsland,  89  N.  C,  179. 

Sec.  595.    Notice  of  motion.     C.  C.  P.,  8.  340. 

When  notice  of  a  motion  is  necessary,  it  must  be  served 

ten  days  before  the  time  appointed  for  the  hearing ;  but  the 
court  or  judge  may,  by  an  order  to  show  cause,  prescribe  a 
shorter  time. 

Notice,  •  when  necessary. — An  order  to  stay  proceedings  for  a 
longer  time  than  twenty  days,  made  by  a  judge  at  chambers,  and 
without  notice  to  the  adverse  party,  will  be  set  aside  on  motion. 
Foard  v.  Alexander.  64  N.  C,  69.  And  in  all  proceedings  before  the 
clerk.     Blue  v.  Blue,  79  N.  C,  69:  State  v.  Johnson,  109  N.  C,  852. 

After  a  judgment  fixing  an  administrator  with  assets  and  a  re- 
turn of  nulla  bona  thereon,  the  proper  mode  to  subject  him  personally 
is  by  motion  on  notice,  and  not  by  an  action.  McDowell  v.  Asbury, 
66  N.  C,  444. 

When  a  motion  is  made  to  set  aside  a  judgment,  notice  must  be 
given  to  the  adverse  party.  Seymour  v.  Cohen,  67  N.  C,  345;  Sutton 
v.  McMillan,  72  N.  C.  102;  Lyon  v.  McMillan,  72  N.  C,  392;  Fisher  v. 
Mining  Co.,  105  N.  C,  123. 

Notice  of  an  application  to  a  court  for  leave  to  issue  a  ven.  «e. — the 
judgment  having  been  obtained  in  1861,  and  the  last  execution 
thereon  returned  more  than  three  years  from  the  date  of  such  appli- 
cation, and  the  defendant  therein  being  dead — must  be  served  on  the 
personal  representative  of  such  defendant.  Aycock  v.  Harrison,  71  N. 
C,  432. 

It  Is  error  to  grant  an  injunction  staying  execution  on  a  judg- 
ment, without  notice  to  the  plaintiff.  Falson  v.  Mcllwaine,  72  N.  C, 
312. 

Notice  not  necessary,  when. — No  notice  of  a  motion  is  required, 
when  the  motion  is  made  at  a  term  when  the  cause  stands  regularly 
for  trial.  Hemphill  v.  Moore,  104  N.  C,  379:  Erwin  v.  Lowery,  64  N. 
C,  321;  Stith  v.  Jones/ 119  N.  C,  428,  and  cases  cited. 

Neither  Sec.  210,  ante,  nor  the  proviso  in  Sec.  237,  ante,  requires  no- 
tice to  be  given  to  the  adverse  party,  on  an  application  for  permission 
to  defend  an  action  without  giving  the  required  security.  Deal  v. 
Palmer,  68  N.  C,  215. 

The  five  days'  notice  which  was  required  by  Sec.  218,  C.  C.  P.,  pre- 
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vious  to  a  motion  for  judgment  on  account  of  a  frivolous  demurrer, 
answer  or  reply,  is  not  applicable  since  the  Code  of  Civil  Procedure 
has  been  suspended,  and  the  summons  in  civil  action  is  made  re- 
turnable to  the  court  in  term  time.  Now  such  notice  is  unnecessary, 
as  the  parties,  through  their  counsel,  must  take  notice,  at  their  peril. 
of  all  motions  and  steps  in  the  cause  at  term.  Clayton  v.  Jones,  68  N. 
C,  497;  State  v.  Johnson,  109  N.  C.  852,  and  cases  cited. 

Note. — As  amended  into  Sec.  388,  ante,  the  five  days'  notice  is 
stricken  out. 

When  a  judgment  which  has  been  standing  for  several  terms,  upon 
which  an  execution  had  been  issued  and  the  land  of  defendant  sold, 
has  been  set  aside  upon  motion  of  the  defendant,  it  requires  no  no- 
tice  of  a  motion  on  the  part  of  the  plaintiff  to  revoke  the  order  set- 
ting aside  the  judgment,  and  to  re-instate  the  same  and  the  execu- 
tion.    Perry  v.  Pearce,  68  N.  C.,  367. 

Parties  fixed  with  notice,  when. — Parties,  once  served  with  pro- 
cess, are  fixed  with  notice  of  all  subsequent  motions  and  orders  in 
the  cause.  Sparrow  v.  Davidson,  77  N.  C,  35;  University  v.  Lassiter. 
83  N.  C,  38:  Ferrell  v.  Hales,  119  N.  C,  199,  and  cases  cited. 

A  party  is  charged  with  a  knowledge  of  all  that  transpires  aud  is 
made  of  record  in  the  progress  of  the  action,  and  of  all  the  pleadings 
and  admissions  of  facts  by  his  counsel.  Wilson  v.  Pearson,  102  N. 
C,  290:  Stancill  v.  Gay,  92  N.  C.,  455:  Williams  v.  Whiting,  94  N.  C., 
481:  University  v.  Lassiter,  83  N.  C,  38;  Coor  v.  Smith,  107  N.  C, 
430;  Zimmerman  v.  Zimmerman,  113  N.  C,  432. 

All  persons  who  have  been  duly  made  parties  to  an  action  will  be 
presumed  to  have  notice  of  all  orders,  decrees,  etc.,  therein  subse- 
quently made,  and  will  be  estopped  thereby,  notwithstanding  any  Ir- 
regularities which  may  appear  in  the  proceedings,  until  they  shall 
have  been  reversed  or  vacated  on  appeal,  in  some  action  instituted 
for  that  purpose.     Spencer  v.  Credle,  102  N.  C,  68. 

One  who  has  been  duly  made  party  to  a  pending  action  Is  bound 
to  take  notice  of  all  motions,  orders,  etc.,  made  therein  during  term 
time.  Special  notice  of  motions,  proceedings,  etc.,  as  for  an  injunc- 
tion is  only  required  when  made  or  to  be  heard  out  of  term;  but.  In 
such  cases,  if  the  opposing  party  voluntarily  appears,  in  person  or  by 
attorney,  he  will  be  ordinarily  deemed  to  have  waived  notice. 
Where  a  party  has  been  prevented,  by  inadvertence  or  mistake,  from 
making  resistance  of  such  motions,  etc.,  the  court  may,  in  its  dis- 
cretion, give  him  an  opportunity  to  be  heard.  Hemphill  v.  Moore, 
104  N.  C,  379. 

An  order  of  court  continuing  the  motion  for  alimony  to  a  future 
term  of  court,  made  in  the  presence  of  counsel  for  both  parties  is, 
sufficient  notice,  under  the  statute,  of  such  motion.  Lea  v.  Lea,  104 
N.  C,  603. 

Parties  not  fixed  with  notice,  when. — Though  final  judgment  does 
not  terminate  all  connection  of  counsel  with  the  case,  notice  of  any 
motion  subsequent  to  that  term  of  court  must  be  served  on  them. 
Coor  v.  Smith,  107  N.  C,  430;  Rogers  v.  McKenzie,  81  N.  C,  164: 
Branch  v.  Walker,  92  N.  C,  87;  Allison  v.  Whittier,  101  N.  C,  490: 
Harper  v.  Sugg,  111  N.  C,  324. 

Neither  parties  nor  counsel  are  required  to  take  notice  of  orders 
made  after  the  judge  has  left  the  court-house  for  the  term.  Branch 
v.  Walker,  92  N.  C,  87. 

Ordinarily,  all  parties  to  an  action  are  presumed  to  have  notice  of 
all  orders  made  therein,  but  this  rule  does  not  apply  to  an  action 
pending  before  1868,  and  which  has  never  been  transferred  to  the 
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new  docket.     Dawkins  v.  Dawkins,  93  N.  C,  283.     Nor  to  orders  out 
of  term.     Blue  v.  Blue,  79  N.  C.,  69. 

Before  the  clerk. — Presumption  of  notice  of  a  motion  does  not  ap- 
ply to  proceedings  in  the  probate  court.    Blue  v.  Blue,  79  N.  C,  69. 

If  notice  given  is  too  short. — If  not  enough  time  is  allowed,  the 
motion  should  be  retained,  not  dismissed.  Ouion  v.  Melvin,  69  N.  C, 
242:  Strayhorn  v.  Blalock,  92  N.  C,  292. 

Does  not  apply. — This  section  does  not  apply  to  supplemental  pro- 
ceedings, as,  by  Sec.  488  (1),  the  judge  fixes  time  and  place  in  the 
order.  Weiller  v.  Lawrence,  81  N.  C,  65.  And  debtor  is  entitled  to 
notice  of  examination.  Turner  v.  Holden,  109  N.  C,  182.  If  notice 
not  properly  served,  alias  notice  will  issue.  Hinsdale  v.  Underwood, 
116  N.  C,  593. 


CHAPTER   EIGHT. 
COMPUTATION  OF  TIME. 

Section  596.     Time,  how  computed. 
Sec*  500.     Time,  how  computed.     C.  C.  J*.,  s.  34  #. 

The  time  within  which  an  act  is  to  he  done,  as  herein 
provided,  shall  be  computed  by  excluding  the  first  day  and 
including  the  last.  If  the  last  day  be  Sunday,  it  shall  be 
excluded. 

8ervlce  of  summons. — Service  of  summons  is  in  time  if  made  on 
Friday,  the  tenth  day  before  court.    Taylor  v.  Harris,  82  N.  C,  25. 

8ervice  by  publication. — When  publication  "once  a  week  for  four 
weeks"  is  required,  publication  on  the  four  successive  Mondays  be- 
fore court  is  sufficient.  The  four  weeks'  publication  is  in  lieu  of  the 
ten  days'  notice  required  when  summons  is  personally  served,  and 
not  additional.    Guilford  v.  Georgia,  109  N.  C,  310. 

Filing  answer. — The  time  for  filing  an  answer  expires  when  it  is  ac- 
tually filed,  so  far  as  it  affects  the  defendant's  right  to  apply  for  a 
removal  of  the  cause  to  the  federal  court.  Howard  v.  Railroad,  122 
N.  C,  944;  or  removal  to  another  county.  County  Board  v.  State 
Board,  106  N.  C,  81. 

In  actions  on  Judgments.— Where  a  judgment  was  rendered  on 
20th  October,  1873,  and  an  action  was  brought  on  such  judgment  on 
20th  October,  1883:  Held,  the  statute  barring  actions  on  a  judgment 
(Sec.  152,  ante),  unless  commenced  within  ten  years  after  rendition 
of  the  judgment,  was  not  a  defence  to  the  action.  Cook  v.  Moore, 
100  N.  C,  294;  correcting,  S.  C,  95  N.  C,  1. 

In  appeals. — Time  to  file  bond  and  serve  case  on  appeal  is  counted 
from  the  day  of  the  actual  adjournment  of  the  court,  and  not  from 
the  day  of  trial.  Turrentine  v.  Railroad,  92  N.  C,  642;  Walker  v. 
Scott,  104  N.  C,  481;  Chamblee  v.  Baker,  95  N.  C,  98;  Worthy  v. 
Brady,  91  N.  C,  265;  Guano  Co.  v.  Hicks,  120  N.  C,  29,  and  numerous 
cases  there  cited. 

When,  by  agreement  of  the  counsel,  the  time  for  the  service  of  the 
case  on  appeal  was  extended  to  thirty  days  and  the  court  adjourned 
on  October  31st,  the  time  expired  on  November  30th,  the  last  day  not 
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being  Sunday,  and  a  service  on  December  1st  was  a  nullity.     Guano 
Company  v.  Hicks,  120  N.  C,  29. 

In  re-hearings. — In  counting  the  twenty  days  from  the  commence- 
ment of  the  term  of  the  supreme  court  within  which  an  application 
to  rehear  may  be  filed,  the  first  day  of  the  term  is  excluded,  and 
the  last  day  also,  if  it  falls  on  Sunday.  Barcroft  v.  Roberts.  92  N.  C. 
249. 

Termination  of  term. — When  a  term  of  court  set  by  statute  to  be- 
gin on  a  certain  Monday,  and  to  last  for  "one  week,"  (or  two  or  three 
weeks,  as  the  case  may  be,)  it  embraces  the  Sunday  of  each  week 
(unless  sooner  adjourned),  and  the  term  expired  by  limitation  at  mid- 
night of  that  day.     Taylor  v.  Erwin,  119  N.  C,  274. 

Tax  deed. — Where  a  tract  of  land  was  sold  for  taxes  on  the  3rd  day 
of  May,  1892.  a  deed  made  on  the  3rd  day  of  May,  1892,  by  the  sheriff, 
iu  pursuance  of  such  sale,  is  void  inasmuch  as,  by  section  66  of  nh. 
323,  acts  of  1891,  the  deed  must  be  made  "within  one  year  after  the 
expiration  of  one  year  from  date  of  sale,"  and  the  computation  of 
time  under  section  596  of  The  Code  must  be  by  excluding  the  first 
and  including  the  last.     Burgess  v.  Burgess,  117  N.  C,  447. 

"By." — When  used  to  designate  a  terminal  point  of  time  the  word 
"by"  means  "not  later  than:"  hence,  a  condition  affixed  to  a  sub- 
scription to  the  capital  stock  of  a  corporation  that  a  certain  amount 
should  be  subscribed  "by  July  1st"  was  fulfilled  by  the  total  sub- 
scriptions reaching  such  amount  on  the  night  of  July  1st.  Cotton 
Mills  v.  Dunston,  121  N.  C,  12. 

Registration  of  deed  of  assignment. — Same  construction  as  in  next 
paragraph.    Glanton  v.  Jacobs,  117  N.  C,  427. 

In  penalty  cases  for  detention  of  freight. — Under  the  statute  (acts 
1874~'5,  ch.  240,  now  The  Code,  Sec.  1967)  which  prescribes  a  for- 
feiture for  a  delay  of  shipment  of  local  freight  for  more  than  five 
days,  five  running  days  are  intended,  and  Sunday  is  counted  as  one 
of  them,  even  when  the  last  day  falls  on  Sunday.  Branch  v.  Rail- 
road, 77  N.  C,  347;  Branch  v.  R.  R.,  88  N.  C,  570. 

Under  ch.  240.  acts  1874-'5,  making  it  unlawful  to  allow  freight  to 
remain  unshipped  for  more  than  five  days,  the  railroad  company 
would  tfot  incur  the  penalty  till  the  end  of  the  sixth  day.  The  law 
not  regarding  fractions  of  a  day  in  enforcing  a  penal  statute,  Sun- 
day is  counted  as  any  other  day.    Keeter  v.  Railroad,  86  N.  C,  346. 

See  Sec.  552,  ante,  and  Sec.  602,  pout. 


CHAPTER  NINE. 
NOTICES  AND  FILING  AND  SERVICE  OF  PAPERS. 

Section  597.    Notices  and  other  papers,  how  served;  subpoena  for 
witnesses:  when  this  section  does  not  apply. 

See.  81)7 •    Xotices  and  ottier  papers,  how  sewed  ;  mtbpctna 
for  witnesses.     C.  f .  P.,  ss.  H4U9  353.    187H-'7.  c  G4,  a.  1. 

Notices  shall  be  in  writing ;  notices  and  other  papers 
may  be  served  on  the  party  or  his  attorney  personally, 
where  not  otherwise  provided  in  this  chapter. 
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Requirements. — This  section  is  of  general  application  as  to  no- 
tices in  judicial  proceedings,  and  its  requirements  are  essential  to  a 
valid  notice.     Allen  v.  Strickland,  100  N.  C,  225. 

When  a  statute  requires  notice  to  be  given,  the  notice  must  be  in 
writing,  addressed  to  the  proper  person,  contain  an  intelligent  and 
sufficiently  expressed  statement  of  the  matter  to  be  communicated, 
signed  by  the  party  giving  it,  or  his  attorney,  served  in  such  way 
that  the  court  can  see  that  it  has  been  served,  and  the  original,  or  a 
copy  properly  authenticated,  returned  into  court.    Ibid. 

Casual  mention  to  the  father  of  the  wife  of  a  lunatic  that  steps 
would  be  taken  to  have  the  lunatic's  property  taken  care  of  by  the 
court  was  not  such  notice  to  a  friend  or  relative  of  the  wife  as  re- 
quired by  the  statute.     In  re  Hybart,  119  N.  C,  359. 

Service  by  mail. — Since  The  Code,  there  is  no  statute  allowing  ju- 
dicial notices  to  be  served  by  mail,  and  in  the  absence  of  a  statute 
such  a. service  is  void.    Allen  v.  Strickland,  100  N.  C.  225. 

Note. — Summons,  notices  and  other  process  can  be  served  on  non- 
residents by  mail — Sec.  218  (8),  ante. 

Service  by  officer. — Where  a  case  on  appeal  is  served  by  an  im- 
proper officer  within  the  time,  or  by  a  proper  officer  after  the  time, 
limited  for  its  service  it  will  not  be  considered.  McNeill  v.  Railroad, 
Co.,  117  N.  C,  642;  Porte  v.  Boone,  114  N.  C,  176;  State  v.  Price,  110 
N.  C,  599. 

A  case  on  appeal  or  counter  case  must  be  served  by  the  sheriff, 
unless  service  be  accepted  in  writing  and  made  a  part  of  the  record. 
Cummings  v.  Hoffman.  113  N.  C,  267;  Lyman  v.  Ramseur,  Id.,  503; 
Herbin  v.  Wagoner.  118  N.  C,  656;  State  v.  Price,  110  N.  C,  599. 

Service  of  all  process  and  papers  in  a  cause  (except  when  service 
by  publication  is  authorized)  must  be  by  an  officer  or  acceptance  of 
service,  except  only  subpoenas  which  may  be  made  by  one  not  an 
officer;  provided  he  is  not  a  party  to  the  action.  State  v.  Johnson, 
109  N.  C,  852;  Smith  v..  Smith,  119  N.  C,  314. 

Service  of  notices  under  Section  597  of  The  Code,  must  be  made  by 
an  officer  authorized  generally  and  by  virtue  of  his  office  to  serve 
process  of  the  court  having  jurisdiction  of  the  action  in  which  the 
notice  is  given.     Cullen  v.  Absher.  119  N.  C,  441. 

Service  by  one  not  an  officer. — Service  of  a  notice  of  appeal  *y  one 
not  an  officer  is  void.  Such  service  is  only  valid  as  to  a  subpoena, 
and  must  then  be  proven  on  oath.     State  v.  Johnson,  109  N.  C,  852. 

Service  by  attorney. — Unless  service  of  a  case  on  appeal  is  ac- 
cepted, it  must  be  made  by  an  officer;  an  alleged  service  by  an  at- 
torney is  nugatory.  Cummings  v.  Hoffman,  113  N.  C,  267;  State  v. 
Johnson,  109  N.  C,  852;  State  v.  Price,  110  N.  C,  599;  Roberts  v.  Par- 
tridge, 113  N.  C,  355. 

Where  one  of  several  attorneys  for  the.  appellee,  on  being  asked  to 
accept  service  of  the  case  on  appeal,  said  that  he  had  no  authority  to 
do  so,  and  advised  that  the  case  be  sent  to  other  counsel;  Held,  that 
such  direction  was  not  a  waiver  of  the  legal  mode  of  service  so  as 
to  authorize  service  by  mail.     Smith  v.  Smith,  119  N.  0.,  311. 

Service  by  town  constable. — Service  by  town  constable  of  a  case 
on  appeal  is  a  nullity.    Forte  v.  Boone.  114  N.  C,  176. 

A  town  or  city  constable  cannot  execute  process  out  of  his  town 
or  city  unless  such  process  is  directed  to  him  in  the  name  of  the 
office  he  holds, — that  is,  as  constable  of  his  town  or  city.  Davis  v. 
Sanderlin,  119  N.  C,  84:  Lowe  v.  Harris,  121  N.  C,  287;  Baker  v. 
Brem,  126  N.  C;  Appomattox  Company  v.  Buffaloe,  121  N.  C,  37. 

Notice  of  deposition. — A  notice  of  deposition  signed  by  a  party  to 
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the  action  is  not  process  and  cannot  be  served  by  town  constable. 
Cullen  v.  Absher,  119  N.  C.,  441. 

Verbal  notice. — The  notice  of  appeal  from  a  justice  of  the  peace, 
when  the  notice  is  not  given  on  the  trial,  must  be  served  by  an 
officer.     Clark  v.  Manufacturing  Co.,  110  N.  C,  111. 

A  motion  heard  upon  verbal  notice  given  on  the  day  of  the  hear- 
ing is  irregular,  and  should  have  been  dismissed.  Section  595  re- 
quires ten  days  notice  unless  the  court  shortens  the  time.  Harper 
v.  Sugg,  111  N.  C,  324. 

Notice  when  required. — Judgments  and  orders  are  in  fieri  during 
the  term  at  which  they  are  rendered,  and  motions  may  be  made  to 
set  them  aside  without  notice;  but  after  that  term  such  motions 
can  only  be  heard  after  due  notice.     Harper  v.  Sugg,  111  N.  C,  324. 

Written  notice  when  unnecessary. — The  provision  of  Section  887 
of  The  Code  that,  when  the  adverse  party  is  present  when  the  appeal 
is  prayed  from  a  justice's  judgment,  written  notice  of  an  appeal  need 
not  be  given  to  the  justice  or  the  adverse  party,  implies  that  when 
the  appellee  is  not  present  in  person  or  by  attorney  or  agent  the 
statutory  notice  must  be  given  and  served.     Marion  v.  Tilley,  119  N. 

C,  473. 

• 

Notice  to  agent. — Notice  to  an  agent  is  notice  to  the  principal  ex- 
cept where  the  agent  is  acting  for  himself  in  a  transaction  with  the 
principal  when  his  interest  is  in  opposition  to  the  interest  of  his 
principal.     Bank  v.  School  Committee,  118  N.  C,  383. 

Alias  notice. — Semble,  if  a  notice  is  duly  placed  in  the  hands  of  a 
proper  officer,  and  he  fails  to  serve  it  in  time,  an  alias  may  be  or- 
dered. But  a  notice  served  by  the  party  in  a  manner  not  recognised 
by  law  is,  in  law,  no  notice,  and  therefore  no  alias  can  be  ordered. 
Allen  v.  Strickland,  100  N.  C,  225. 

If  not  properly  served,  an  alias  notice  will  issue.  Hinsdale  v.  Un- 
derwood, 116  N.  C,  593. 

See  Sees.  228  and  519,  ante,  and  cases  cited. 

(1)  If  upon  an  attorney  service  may  be  made  during  his 
absence  from  his  office  by  leaving  the  paper  with  his  clerk 
therein,  or  with  a  person  having  charge  thereof,  or,  when 
there  is  no  person  in  the  office,  by  leaving  it,  between  the 
hours  of  six  in  the  morning  and  nine  in  the  evening,  in  a 
conspicuous  place  in  the  office,  or,  if  it  be  not  open  so  ns  to 
admit  of  such  service,  then  by  leaving  it  at  the  attorney's 
residence  with  some  person  of  suitable  age  and  discretion ; 

On  attorney. — A  notice  of  a  motion  to  set  aside  a  judgment  may 
be  properly  served  on  the  attorney  of  record  of  the  opposing  party. 
Branch  v.  Walker,  92  N.  C,  87;  Coor  v.  Smith,  107  N.  C,  430,  and 
cases  cited. 

An  attorney  of  record  cannot  withdraw  from  an  action  without 
leave  of  court,  and  his  relation  to  the  matter  continues  till  the  judg- 
ment is  satisfied.    Ibid. 

Notice  to  an  attorney  of  any  matter  relating  to  the  business  hi 
which  he  is  engaged  for  his  client  is  notice  to  the  client.  Hulbert  v. 
Douglas,  94  N.  C„  122;  Arrington  v.  Arrington,  114  N.  C.,  172. 
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(2)  If  upon  a  party,  it  may  be  made  by  leaving  the  paper 
at  his  residence,  between  the  hours  of  six  in  the  morning 
and  nine  in  the  evening,  with  some  person  of  suitable  age 
and  discretion  ; 

Return  "executed/1 — A  return  by  the  sheriff  on  a  notice  to  produce 
a  paper,  in  these  words,  "Executed  by  delivering  a  copy/'  implies  a 
delivery  to  each  party  to  whom  the  notice  is  addressed,  and  is  suffi- 
cient. McDonald  v.  Carson,  94  N.  C,  497;  Isley  v.  Boon,  113  N.  C, 
249. 

Left  at  residence. — A  notice  is  properly  served  if  left  with  wife  of 
defendant  at  his  residence  within  the  hours  prescribed  by  this  sec- 
tion.   Turner  v.  Holden,  109  N.  C.,  182. 

A  case  on  appeal  may  be  served  in  this  mode.  State  v.  Price,  110 
N.  C.,  599;  Watkins  v.  R.  R.,  116  N.  C,  961. 

(3)  If  upon  a  person  who  cannot  be  found  after  due  dili- 
gence, or  who  is  not  a  resident  of  this  state,  the  service 
thereof  may  be  made  by  the  publication  of  the  notice  once 
a  week  for  four  successive  weeks  in  some  newspaper  pub- 
lished in  the  county  from  which  the  notice  is  issued,  and 
if  no  newspaper  be  published  therein,  then  in  some  news- 
paper published  within  the  judicial  district ;  and  the  proof 
of  service  shall  be  as  is  required  by  law  in  the  case  of  a 
service  of  a  summons  by  publication  ; 

Time,  how  computed. — The  time  required  for  publication  of  sum- 
mons and  notices  is  in  lieu  of  the  ten  days  necessary  when  there  is 
personal  service,  and  not  additional.  Guilford  v.  Georgia,  109  N.  C, 
310. 

(4)  Service  of  a  subpoena  for  witnesses  may  be  made  by 
a  sheriff,  coroner  or  constable,  and  proved  by  the  return  of 
such  officer,  or  the  service  may  be  made  by  any  person  not 
a  party  to  the  action,  and  proved  by  his  oath.  A  subpoena 
for  witnesses  need  not  be  signed  by  the  clerk  of  the  court. 
It  shall  be  sufficient  if  subscribed  by  the  party  or  by  his 
attorney. 

This  section  shall  not  apply  to  the  service  of  a  summons  or 
other  process,  or  of  any  paper  to  bring  a  party  into  contempt. 

Return  of  officer. — The  return  of  the  officer  is  sufficient  evidence 
of  the  service  of  a  subpoena;  and  semble,  of  service  of  a  notice  of  a 
motion,  also.     Surratt  v.  Crawford,  87  N.  C,  372. 

By  one  not  an  officer. — Service  by  one  not  an  officer  is  valid  only 
as  to  a  subpoena,  and  then  must  be  proven  on  oath.  State  v.  John- 
son. 109  N.  C,  852;  Smith  v.  Smith,  119  N.  C.,  314. 
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CHAPTER  TEN. 
DUTIES  OF  SHERIFFS  AND  CORONERS. 

Section  598.     Duty  of  sheriff  and  coroner  in  serving  or  executing 
process,  and  how  enforced;  may  return  by  mail. 

Sec.  598.  Duty  of  aherijf  and  coroner  in  serving  or  euwcut- 
ing  process,  and  Jiow  enforced;  may  return  process  by 
mail.    C.  C.  JP.,  s.  354. 

Whenever  the  sheriff  may  be  required  to  serve  or  execute 
any  summons,  order  or  judgment,  or  to  do  any  other  act, 
he  shall  be  bound  to  do  so  in  like  manner  as  upon  process 
issued  to  him,  and  shall  be  equally  liable  in  all  respects  for 
neglect  of  duty  ;  and  if  the  sheriff  be  a  party,  the  coroner 
shall  be  bound  to  perform  the  service,  as  he  is  now  bound 
to  execute  process  where  the  sheriff  is  a  party  ;  and  this 
chapter  relating  to  sheriffs  shall  apply  to  coroners  when  the 
sheriff  is  a  party.  Sheriffs  and  coroners  may  return  process 
by  mail.  Their  liabilities  in  respect  to  the  execution  of 
process  shall  be  as  prescribed  by  law. 

Officer  not  liable,  when. — Where  the  summons  sent  by  mail  does 
not  reach  the  officer  till  six  days  before  the  sitting  of  the  court  to 
which  it  is  returnable,  and  it  is  served  in  two  days  thereafter,  he  is 
not  liable  to  amercement.     Yeargin  v.  Wood,  83  N.  C,  326. 

Return  of  officer. — The  official  acts  and  returns  of  a  sheriff  are 
acted  on  without  proof  of  his  signature,  in  a  court  in  which  he  is  an 
officer.  The  Code,  Sec.  940;  McDonald  v.  Carson,  94  N.  C,  497;  Isley 
v.  Boon,  113  N.  C,  249. 

A  single  affidavit  will  not  be  sufficient  to  set  aside  his  return. 
Hunter  v.  Kirk,  11  N.  C,  277:  Mason  v.  Miles,  63  N.  C,  564. 

The  recitals  in  a  sheriff's  return  of  process  are  prima  facie  evi- 
dence of  the  truth  of  the  statements  therein.  Miller  v.  Powers,  117 
N.  C,  218,  and  cases  cited. 

If  sheriff  defendant. — In  an  action  wherein  the  sheriff  is  a  party 
defendant,  it  is  proper  that  a  summons  issued  against  a  co-defend- 
ant should  be  addressed  to  and  served  by  the  coroner.  (The  Code, 
Section  658.)     Battle  v.  Baird,  118  N.  C,  855. 

Service  out  of  county. — As  the  officers  of  one  county  are  not  au- 
thorized to  serve  process  in  another  county,  the  process  provided  for 
in  Section  871  of  The  Code  must  be  issued  or  addressed  to  the  officers 
of  the  countv  where  it  is  to  be  served.  Fertilizer  Company  v.  Marsh- 
bum,  122  N.  C,  411. 

Deputy  sheriff  may  be  a  minor. — A  sheriff  may  appoint  a  minor  his 
deputy,  general  or  special:  and  service  of  process  by  such  deputy  is 
not  invalid  for  that  reason.    Railroad  v.  Fisher,  109  N.  C,  1. 

Town  constable. — A  town  constable  cannot  serve  a  notice  to  take 
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depositions  in  an  action  pending  in  the  superior  court.  Cullen  v. 
Absher,  119  N.  C,  441. 

A  city  or  town  constable  has  no  authority  to  serve  beyond  the 
limits  of  his  town  or  city  process  directed  to  "a  constable  or  other 
lawful  officer  of  the  county;"  To  authorize  him  to  make  such  ser- 
vice the  process  must  be  directed  to  him,  not  necessarily  in  his  indi- 
vidual name  as  such  officer,  but  in  the  name  of  the  office  he  holds. 
Brem  v.  Baker,  126  N.  C;  Forte  v.  Boone,  114  N.  C.,  176;  Davis  v. 
Sanderlin,  119  N.  C,  84. 

Where  a  town  charter  provides  for  the  appointment  of  a  chief  of 
police  or  marshall  and  authorizes  him  to  execute  all  process  directed 
to  him  by  the  mayor  or  others  and  declares  that,  in  the  execution 
of  such  process,  he  shall  have  the  same  power,  etc.,  which  sheriffs 
and  constables  have,  the  service  by  such  officer  of  a  summons  di- 
rected to  "the  sheriff  of  W.  county  or  town  constable  of  W.  town"  is 
valid.  (Davis  v.  Sanderlin,  119  N.  C,  84,  distinguished.)  Appomat- 
tox Co.  v.  Buffaloe,  121  N.  C,  37;  Lowe  v.  Harris,  121  N.  C,  287. 

Special  deputy. — A  justice  of  the  peace  cannot  deputize  a  special 
officer  to  execute  civil  process.  Marsh  v.  Williams,  63  N.  C,  371; 
State  v.  Barefoot,  89  N.  C,  565;  McKee  v.  Angel,  90  N.  C,  60. 

Irregular  process. — Irregular  process  may  be  amended,  but  is  no 
protection  to  the  plaintiff  or  officer,  for  acts  done  under  it  before 
amendment.    Woody  v.  Jordan,  69  N.  C,  189. 

Remedy  against  officer. — The  duties  and  liabilities  of  a  sheriff  in 
regard  to  the  execution  of  process  are  nearly  the  same  under  The 
Code  as  under  the  former  system,  but  the  procedure  for  enforcing  a 
judgment  against  him,  is  changed  from  a  scire  facias  to  a  civil  action 
and  the  summons  must  issue  from  and  be  returnable  to  the  same 
court  as  the  judgment.  Jones  v.  Gupton,  65  N.  C,  28;  Thompson  v. 
Berry,  64  N.  C,  79;  Tate  v.  Powe,  64  N.  C,  644. 

Note. — The  remedy  is  now  by  motion,  Sec.  446,  ante,  and  by  civil 
action,  Sees.  1112,  2079  and  2088. 

Amercement  of  $100,  and  not  a  civil  action,  is  the  remedy  given 
against  a  sheriff  for  not  making  "due  and  proper"  return  of  pro- 
cess.   The  Code,  Sees.  446  and  2079:  Mfg.  Co.  v.  Buxton,  105  N.  C,  74. 

For  a  false  return  or  neglecting  or  refusing  to  return  criminal  pro- 
cess or  assuming  to  act  as  sheriff  without  authority,  there  is  a  qui 
tarn  civil  action  for  $100.  The  Code,  Sec.  1112:  Harrell  v.  Warren, 
100  N.  C,  259:  Mfg.  Co.  v.  Buxton,  105  N.  C,  74. 

An  action  for  $500  for  false  return  in  a  civil  proceeding  is  allowed 
against  a  sheriff  by  The  Code,  Sec.  2079.  Harrell  v.  Warren,  100  N. 
C,  259:  Mfg.  Co.  v.  Buxton,  105  N.  C,  74. 

A  qui  tarn  action  for  $200  lies  for  selling  contrary  to  law  (Sec.  461, 
ante.) 

An  action  for  damages  is  further  allowed  by  The  Code.  Sec.  2079. 
Mfg.  Co.  v.  Buxton,  105  N.  C,  74. 

An  officer  may  disregard  process  not  directed  to  him.  A  sheriff 
cannot  be  amerced  for  failure  to  return  an  execution  directed  to  "J. 
constable."     McGloughan  v.  Mitchell,  126  N.  C. 

An  action  for  damages  lies  for  refusing  or  neglecting  to  lay  off 
honiestead  and  personal  property  exemptions  (Sec.  516,  ante) ;  or  for 
conspiring  with  debtor  or  creditor  (Sees.  517,  518,  ante). 

For  duties  and  liabilities  of  officer  in  serving  process  under  the 
former  system,  see  2  Bat.  Dig.,  1065,  1092;  4  do.  447,  454. 

For  duties  of  sheriffs  as  to  service  of  process,  see  Code,  Sees.  1112, 
2078.  2083,  2086,  2088. 

For  duties  of  coroner  in  serving  process,  see  Code,  Sec.  658. 
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CHAPTER  ELEVEN. 
POWERS  OF  REFEREES. 

Section  599.     Powers  of  referees. 
Sec.  599*    Bowers  of  referees.    C.  C.  P.f  s.  350. 

Every  referee  shall  have  power  to  administer  oaths  in  any 
proceeding  before  him,  and  shall  have  generally  the  power 
vested  in  a  referee  by  law. 

In  supplementary  proceedings. — A  referee  has  power  to  enforce 
obedience  to  his  rulings,  on  the  trial  of  the  issues  before  him,  just 
as  the  court  would  have  upon  the  trial  before  it.  But  a  reference 
under  supplementary  proceedings  is  not  a  trial  and  such  referee  can- 
not punish  a  witness  for  refusing  to  testify.  La  Fontaine  v.  Under- 
writers, 83  N.  C,  132. 

Amendment. — The  referee  can  permit  amendment  to  pleadings. 
Blanton  v.  Bostlc,  126  N.  C. 
See  Sec.  422,  ante,  and  cases  cited. 


CHAPTER  TWELVE. 
MISCELLANEOUS  PROVISIONS. 


Section. 

600.  Paper  lost  or  withheld,  copy 

to  be  used. 

601.  Where   undertakings   to   be 
filed 


Section. 

602.     Time  for  publication  of  no- 
tices, how  computed. 


Sec.  OOO.    Paper  lost  or  withheld,  copy  to  be  used.     C.  C.  i\. 
s.  357. 

If  an  original   pleading  or  paper  be  lost  or  withheld  by 

any  person,   the  court  may  authorize  a  copy  thereof  to  be 
filed  and  used  instead  of  the  original. 

Sec.  001.     Wliere  undertakings  to  be  filed.    C.  C.  P.,  s.  358* 

The  various  undertakings  required  to  be  given  by  chap* 
ter  ten  must  be  filed  with  the  clerk  of  the  court,  unless  the 
court  expressly  provides  for  a  different  disposition  thereof, 
except  that  the  undertakings  provided  for  by  the  chapter  on 
claim  and  delivery  of  personal  property,  after  the  justifica- 
tion of  the  sureties,  shall  be  delivered  by  the  sheriff,  or  filed 
as  therein  provided. 
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Sec.  U02.     Time  for  publication  of  notices,  how  computed. 

a  a  r.f  s.  359. 

The  time  for  publication  of  legal  notices  shall  be  compu- 
ted so  as  to  exclude  the  first  day  of  publication  and  include 
the  day  on  which  the  act  or  event  of  which  notice  is  given 
is  to  happen,  or  which  completes  the  full  period  required 
for  publication. 

Construed. — This  section  construed.  Guilford  v.  Georgia,  109  N. 
C.,  310. 

Sec  Sees.  219,  350,  352  and  596,  ante. 

"Once  a  week  four  weeks"  construed. — Service  of  summons  made 
by  publication  from  August  3d  to  August  31st,  the  term  of  court  to 
which  the  process  was  returnable  begining  on  the  latter  day,  is  a 
sufficient  publication  of  "once  a  week  for  four  weeks,"  and  a  com- 
pliance with  the  statutes  in  that  respect.  The  Code,  Sections  200, 
596,  602,  chapter  108,  laws  1889.  Guilford  County  v.  The  Georgia 
Company,  109  N.  C,  310. 


TITLE  XV. 

ACTIONS  IN  PARTICULAR  CASES. 

Chap.      I.   Actions  in  Place  of  Scire  Facias,  Quo  War- 
ranto, and  of  Informations  in  the  Nature 
of  Quo  Warranto. 
II.    Mandamus. 
III.    Actions  for  Waste  and  Nuisance. 


CHAPTER  ONE. 

ACTIONS  IN  PLACE  OF  SCIRE  FACIAS,   QUO  WAR- 
RANTO, AND  OF  INFORMATIONS  IN  THE 
NATURE  OF  QUO  WARRANTO. 


Section. 

603.  Scire  facias  and  quo  warranto 

abolished,  and  this  chapter 
substituted. 

604.  Action  may  be  brought  by  at- 

torney genera]  to  vacate  a 
charter,  by  direction  of  the 
legislature' 
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Section. 

605.  Action  to  annul  a  corporation, 
when  and  how  brought  by 
the  attorney  general,  by 
leave  of  the  supreme  court. 

606    Lt*ave,  how  obtained. 

6U7.  Action  upon  information  or 
complaint. 
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Section. 

608.  When    attorney    general    to 

grant  leave  to  private  relator 
to  bring  action. 

609.  Complaint  and   arrest  of  de- 

fendant, in  action  for  usurp- 
ing an  office. 

610.  Judgment  in  such  actions. 

611.  Assumption  of  office  by  rela- 

tor,  when  judgment  in  his 
favor 

612.  Proceedings    against    defend- 

ant   on    refusal    to    deliver 
books  or  papers. 

613.  Damages,  how  recovered. 

614.  One    action    against    several 

persons,   claiming  office   or 
franchise. 


Section. 

615.  Penalty  for  usurping  office  or 

franchise,  how  awarded 

616.  Trial  in  such  case«  to  be  ex- 

pedited. 

617.  Judgment  of  forfeiture  against 

a  corporation. 

618.  Costs  against  corporation  or 

persons  claiming  to  be  such. 
how  collected. 

619.  Restraining  corporation    and 

appointment  of  receiver. 

620.  Copy  of  judgment-roll,  where 

to  be  tiled. 

621.  Action  for  forfeiture  of  prop- 

erty to  state. 


Sec.  603.  Scire  facias  and  quo  W€irranto  abolished,  and 
this  chapter  substituted.  C.  C.  P.,  s.  302.  R.  t\9  c.  £<»,««. 
5,  25. 

The  writ  of  scire  facias,  the  writ  of  quo  ivarranto,  and  pro- 
ceedings by  information  in  the  nature  of  quo  ivarratito,  are 
abolished  ;  and  the  remedies  obtainable  in  those  forms  may 
be  obtained  by  civil  actions  under  this  sub-chapter. 

Statutes  abolishing  sci.  fa's. — An  ordinance  of  the  convention 
abolishing  the  writ  of  scire  facias  does  not  impair  the  obligation  of  a 
contract,  but  simply  takes  from  the  creditor  the  additional  remedy 
provided  by  statute,  and  leaves  him  his  common  law  remedy.  Par- 
ker v.  Shannonhouse,  61  N.  C,  209:  Bingham  v.  Richardson,  61  N.  C, 
315:  Mardre  v.  Felton,  61  N.  C,  279:  Riddick  v.  Hinton,  61  N.  C,  291. 

The  ordinance  providing  that  every  scire  facias  to  revive  a  judg- 
ment shall  be  dismissed  on  motion,  where  the  defendant  failed  to 
make  any  defence  to  the  sci.  fa.  or  motion  to  dismiss  it,  a  judgment 
taken  thereon  against  him  is  regular  and  valid.  Kingsbury  v.  Hughes, 
61  N.  C,  328. 

Writs  of  scire  facias  consisted  of  two  classes,  one  to  remedy  de- 
fects in,  or  to  continue,  an  action:  the  other  to  commence  some  pro- 
ceeding. Proceedings  in  the  nature  of  a  sci.  fa  of  the  first  class  are 
indispensable  in  the  administration  of  justice,  and  as  to  that  class 
the  object  of  the  C.  C.  P.  is  merely  to  abolish  the  form  and  name  of 
the  writ,  and  to  simplify  the  process  into  a  notice  to  show  cause  why 
further  proceedings  should  not  be  had.  McDowell  v.  Asbury,  66  N. 
C,  444:  Lewis  v.  Johnson,  69  N.  C,  392. 

Motion,  and  not  civil  action,  substituted  for  sci.  fa. — After  a  Judg- 
ment fixing  an  executor  with  assets  and  a  return  of  an  execution  is- 
sued thereon  unsatisfied,  the  proper  mode  to  subject  such  executor 
personally,  is  by  motion  founded  on  notice,  and  not  by  civil  action. 
McDowell  v.  Asbury,  66  N.  C,  444. 

The  proper  method  of  enforcing  a  judgment  nisi  is  by  action,  or 
special  proceedings  commenced  by  summons.  Thompson  v.  Berry, 
64  N.  C,  79;  Jones  v.  Gupton,  65  N.  C,  48.  [Note. — This  is  now 
changed,  Sec.  446,  <iw/r.] 

Sec  Sees.  446  and  594,  ante,  and  cases  cited. 

874 


SCIRE   FACIAS   AND   QUO   WARRANTO.  §603 

Motion  for  leave  to  issue  execution.— Motion  for  leave  to  Issue  exe- 
cution-after the  lapse  of  three  years  is  a  substitute  for  id.  fa.  Mc- 
Donald v.  Dickson,  85  N.  C,  248:  Berry  v.  Corpening,  90  N.  C,  395. 

Trial  of  title  to  office. — A  civil  action  in  the  nature  of  a  quo  tear- 
ranto  brought  in  the  name  of  the  people  by  the  attorney  general,  on 
the  relation  of  the  party  aggrieved,  is  the  proper  remedy  to  test  the 
validity  of  an  election,  or  the  right  to  a  public  office.  Saunders  v. 
Gatling,  81  N.  C,  298;  Davis  v.  Moss,  81  N.  C,  303;  Brown  v.  Turner, 
70  N.  C,  93;  Moore  v.  Jones,  76  N.  C,  182:  Swain  v.  McRae,  80  N.  C., 
Ill;  State  v.  Norman,  82  N.  C,  687. 

Revising  return  of  canvassing  board. — Proceedings  may  be  had 
under  this  chapter  to  revise  the  returns  of  the  board  of  canvassers. 
Peebles  v.  Davie,  82  N.  C,  385. 

Sec.  004.  Action  may  be  brought  by  attorney  general  to 
vacate  a  charter,  by  direction  of  the  legislature.  C.  C.  JP., 
*.  303.    1HSU,  c.  533. 

An  action  may  be  brought  by  the  attorney  general,  in 
the  name  of  the  state,  whenever  the  legislature  shall  so 
direct,  against  a  corporation  for  the  purpose  of  vacating  or 
annulling  the  act  of  incorporation,  or  an  act  renewing  its 
corporate  existence,  or  its  letters  of  incorporation,  on  the 
ground  that  such  act  or  renewal,  or  such  letters  of  incorpor- 
ation, were  procured  upon  some  fraudulent  suggestion,  or 
concealment  of  a  material  fact,  by  the  person  incorporated, 
or  by  some  of  them,  or  with  their  knowledge  and  consent. 

Note. — The  words  "letters  of  incorporation,"  in  lines  five  and 
seven,  were  added  by  ch.  533,  acts  1889. 

See*  005.  Action  to  annul  a  corporation,  when  and  how 
brought  by  the  attorney  general,  by  leave  of  the  supreme 
court.     C.  C.  1\,  s.  364.    JR.  C,  c.  20,  s.  25.    1SHU,  c.  533. 

An  action  may  be  brought  by  the  attorney  general  in  the 
name  of  the  state,  on  leave  granted  by  the  supreme  court  or 
a  justice  thereof,  for  the  purpose  of  vacating  the  charter 
or  letters  of  incorporation  or  annulling  the  existence  of  a 
corporation,  other  than  municipal,  whenever  such  corpora- 
tion shall — 

(1)  Offend  against  the  act  or  acts  creating,  altering,  or 
renewing  such  corporation,  or  against  its  letters  or  plan  of 
incorporation  ;  or, 

(2)  Violate  any  law  by  wThich  such  corporation  shall  have 
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forfeited  jts  charter  or  letters  of  incorporation  by  abuse  of 
its  powers ;  or, 

(3)  Whenever  it  shall  have  forfeited  its  privileges  or  fran- 
chises by  failure  to  exercise  its  power  ;  or, 

(4)  Whenever  it  shall  have  done  or  omitted  any  act 
which  amounts  to  a  surrender  of  its  corporate  rights,  privi- 
leges and  franchises ;  or, 

(5)  Whenever  it  shall  exercise  a  franchise  or  privilege 
not  conferred  upon  it  by  law  : 

(6)  For  non-user  of  its  powers  for  two  or  more  years  con- 
secutively ; 

(7)  For  insolvency,  manifested  by  the  return  of  an  exe- 
cution unsatisfied,  upon  a  judgment  against  the  company 
docketed  in  the  superior  court  of  the  county  where  it  has 
its  entry  or  principal  place  of  business. 

And  it  shall  be  the  duty  of  the  attorney  general,  when- 
ever he  shall  have  reason  to  believe  that  any  of  these  acts 
or  omissions  can  be  established  by  proof,  to  apply  for  leave, 
and  upon  leave  granted,  to  bring  the  action,  in  every  case 
of  public  interest,  and  also  in  every  other  case  in  which 
satisfactory  security  shall  be  given  to  indemnify  the  state 
against  the  costs  and  expenses  to  be  incurred  thereby. 

Note. — The  addition  of  the  words  "letters  of  incorporation."* 
wherever  they  appear  above,  was  made  1889,  ch.  533. 

This  proceeding  necessary,  when. — A  corporation  cannot  endure 
longer  than  the  time  prescribed  by  its  charter,  and  no  judicial  pro 
ceedings  are  necessary  to  declare  a  forfeiture  for  such  cause,  but  for 
any  other  cause  a  direct  proceeding  must  be  instituted,  and  the  for* 
feiture  cannot  be  taken  advantage  of  collaterally.  Asheville  Division 
v.  Aston,  92  N.  C,  578;  R.  R.  v.  Lumber  Co.,  114  N.  C,  690;  Boyd  ▼. 
Redd,  120  N.  C,  335,  and  cases  cited. 

Interpleader. — In  a  proceeding  to  annul  a  charter,  the  court  may 
permit  a  creditor  of  the  corporation  to  interplead.  Attorney  General 
v.  Simonton,  78  N.  C,  57. 

Sec.  OOO.    Leave,  how  obtained.    C  C.  -P.,  ».  305. 

Leave  to  bring  the  action  may  be  granted  upon  the  appli- 
cation of  the  attorney  general ;  and  the  court  or  justice, 
may,  at  discretion,  direct  notice  of  such  application  to  be 
given  to  the  corporation  or  its  officers,  previous  to  granting 
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such  leave,  and   may  hear  the  corporation  in  opposition 

thereto. 

Sec.  607*    Action  upon  information  or  complaint*     C.  C. 
P.,  8.  366. 

An  action  may  be  brought  by  the  attorney  general  in  the 
name  of  the  state,  upon  his  own  information,  or  upon  the 
complaint  of  any  private  party,  against  the  parties  offend- 
ing in  the  following  cases : 

(1)  When  any  person  shall  usurp,  intrude  into,  or  unlaw- 
fully hold  or  exercise  any  public  office,  civil  or  military,  or 
any  franchise  within  this  state,  or  any  office  in  a  corpora- 
tion created  by  the  authority  of  this  state  ;  or, 

(2)  When  any  public  officer,  civil  or  military,  shall  have 
done  or  suffered  an  act  which,  by  law,  shall  make  a  for- 
feiture of  his  office  ;  or, 

(3)  When  an  association  or  number  of  persons  shall  act 
within  this  state  as  a  corporation,  without  being  duly  incor- 
porated. 

See  Sec.  610,  post,  as  amended. 

Demand  not  necessary. — It  is  not  necessary  that  one  who  claims 
an  office  shall  make  a  demand  upon  the  occupant  for  its  surrender 
before  bringing  his  action  to  recover  it,  especially  when  the  incum- 
bent claims  the  right  to  the  office  and  its  emoluments.  Shennon- 
house  v.  Withers,  121  N.  C,  377. 

Relator  need  not  be  claimant  of  the  office. — In  a  quo  warranto 
brought  by  a  citizen,  qualified  voter  and  tax-payer  of  a  municipal 
corporation,  upon  leave  of  the  attorney  general,  to  try  the  title  of 
an  officer,  the  chief  of  police  of  said  corporation,  it  is  not  necessary 
to  allege  that  the  relator  is  entitled  to  the  office  or  has  a  direct  in- 
terest therein.    Foard  v.  Hall,  111  N.  C,  369. 

A  citizen  and  tax-payer  of  a  county  is  entitled  to  bring  an  action 
in  the  nature  of  quo  warranto  to  try  the  right  of  a  person  to  hold 
two  offices  in  such  county  at  the  same  time.  Barnhill  v.  Thompson, 
122  N.  C,  493. 

Every  action  must  be  to  prosecute  by  the  party  in  interest,  and, 
hence,  in  a  quo  warranto,  while  it  need  not  appear  that  the  relator 
is  a  contestant  for  the  office,  it  must  appear  from  the  complaint  that 
he  is  an  inhabitant  and  tax-payer  of  the  jurisdiction  over  which  the 
officer  whose  title  is  questioned  exercises  his  duties  and  powers. 
Hines  v.  Vann,  118  N.  C,  3. 

Relator  if  claimant,  mutt  recover  on  hie  own  title. — In  an  action  in 
the  nature  of  a  quo  warranto,  the  plaintiff's  right  to  recover  depends 
upon  his  own  right  to  the  office  and  not  upon  any  defect  in  defend- 
ant's title.     Stanford  v.  Ellington,  117  N.  C,  158. 

Relator,  if  claimant,  mutt  be  citizen  and  resident  at  time  of  trial. 
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Where  the  relator  in  quo  warranto  for  a  county  office  was  a  resident 
and  citizen  of  the  county  when  elected  but  was  not  such  when  the 
action  was  tried,  he  cannot  recover.  Dalby  v.  Hancock,  125  N.  C, 
325:  Houghtalling  v.  Taylor,  122  N.  C,  141. 

Certificate  prima  facie  title. — A  contest  cannot  be  maintained  over 
the  certificate,  which  conveys  only  a  prima  facie  title  to  the  office 
subject  to  the  declaration  of  the  right  in  quo  warrant/}  proceeding. 
The  officer  charged  with  the  duty  of  issuing  the  certificate  settles 
that  matter  conclusively  so  far  as  its  issuance  is  concerned,  but  at 
his  peril,  if  he  act  corruptly.     Cozart  v.  Fleming,  123  N.  C,  548. 

Quo  warranto  the  proper  remedy  to  try  title  to  office. — A  civil  ac- 
tion in  the  nature  of  a  quo  icarranto  is  the  proper  remedy  to  try  the 
right  to  a  public  office.  Saunders  v.  Oatling,  81  N.  C,  298;  Davis  v. 
Moss,  81  N.  C,  303:  People  v.  Wilson,  72  N.  C,  155;  People  v.  Hil- 
liard,  72  N.  C,  169:  State  v.  Norman,  82  N.  C,  687;  Deloach  v. 
Rogers,  86  N.  C,  357;  Ellison  v.  Raleigh,  89  N.  C.,  125. 

Note. — These  and  other  decisions  of  similar  import  seem  contrary 
to  the  provisions  abolishing  the  distinction  in  forms  of  actions,  The 
decision  in  Haymore  v.  Commissioners,  85  N.  C,  268.  seems  more 
consonant  to  the  new  system.  Quo  warranto  and  mandamus  are  not 
now  forms  of  actions,  but  forms  of  relief,  and  any  relief  should  be 
granted  which  is  justified  by  the  facts  proven,  and  not  inconsistent 
with  the  allegations  of  the  complaint. 

The  right  to  a  dc  facto  officer  to  hold  his  office  cannot  be  ques- 
tioned collaterally — as  here,  by  objecting  to  an  answer  purporting  to 
have  been  sworn  to  before  him.  Culver  v.  Eggers,  63  N.  C,  630; 
Norfleet  v.  Staton,  73  N.  C,  546. 

The  provisional  remedy  of  injunction  does  not  apply  to  cases  of 
the  usurpation  of  a  public  office,  but  is  confined  to  cases  where  some 
private  right  is  a  subject  of  controversy,  and  the  act  sought  to  be  re- 
strained would  produce  injury  to  the  alleged  right  of  the  plaintiff 
during  the  litigation.  Patterson  v.  Hubbs,  65  N.  C,  119;  Jones  v. 
Commrs.,  77  N.  C,  280. 

When  the  question  of  the  right,  or  title  to  an  office,  is  put  In  Issue, 
mandamus  is  not  the  form  of  action,  the  appropriate  remedy  being 
an  action  in  the  nature  of  quo  warranto;  nor  will  mandamus  lie.  when 
two  persons  claim  the  same  duty  adversely  to  each  other,  against  a 
third  party.  Brown  v.  Turner,  70  N.  C.  93:  Hannon  v.  Com'rs,  89  N. 
C,  123. 

Nor  can  the  title  to  office  be  tried  by  motion.  Sneed  v.  Bullock.  7T 
N.  C.  282. 

Mandamus  cannot  be  used  under  any  circumstances  to  try  the  title 
to  an  office.  Ellison  v.  Raleigh,  89  N.  C,  125:  Howerton  v.  Tate,  66 
N.  C,  231. 

It  is  not  permissible  to  try  the  title  to  an  office  by  injunction,  nor 
by  mandamus — a  civil  action  in  the  nature  of  quo  warranto.  Is  the  ap- 
propriate remedy,  to  be  tried  before  a  judge  and  jury.  Cozart  v. 
Fleming,  123  N.  C,  548. 

Sice  Sec.  623,  post,  and  cases  there  cited,  and  note  above. 

When  mandamus  proper  remedy. — Where  a  plaintiff  sues  for  an 
office  occupied  by  another,  his  remedy  is  an  action  in  the  nature 
of  quo  warranto.  If  he  sues  to  be  restored  to  an  unoccupied  office, 
his  remedy  is  an  action  for  a  mandamus,  and  he  must  show  that  he 
has  a  present  clear  legal  right  to  the  thing  claimed,  and  that  It  is 
the  duty  of  the  defendant  to  render  it  to  him.  Lyon  v.  Comm'rs,  120 
N.  C.  237. 

Form  of  the  action. — When  the  subject  of  a  controversy  la  the 
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right  to  a  public  office,  the  action  should  be  brought  by  the  attorney 
general,  under  this  section,  in  the  name  of  the  people  of  the  state; 
and  if  it  be  against  a  person  for  usurping  a  public  office,  the  attorney 
general,  in  addition  to  the  statement  of  the  cause  of  action,  "may 
also  set  forth  in  the  complaint  the  name  of  the  person  rightfully 
entitled  to  the  office,  with  a  statement  of  his  right  thereto;  and  in 
such  case,  upon  proof  by  affidavit  that  the  defendant  has  received 
fees  or  emoluments  belonging  to  the  office,  and  by  means  of  his 
usurpation  thereof,  an  order  may  be  granted  by  a  judge  of  the  su- 
preme court  for  the  arrest  of  such  defendant  and  holding  him  to 
bail,"  as  in  other  civil  actions  in  which  the  defendant  is  subject  to 
arrest.     Patterson  v.  Hubbs,  65  N.  C,  119. 

Note. — The  word  "supreme"  has  been  amended  to  "superior"  in 
Sec.  609,  i>o$tf  referred  to  in  the  above  decision. 

An  action  by  the  attorney  general  in  the  name  of  the  people  of  the 
state,  and  of  the  person  who  claims  the  office  of  sheriff,  is  the  proper 
mode  of  proceeding  against  the  person  who  is  alleged  to  be  usurp- 
ing it,  to  try  the  question  as  to  which  of  the  parties  is  entitled  to  the 
office.     Loftin  v.  Sowers,  65  N.  C,  251. 

An  action  to  try  the  right  of  an  incumbent  to  any  public  office  may 
be  brought  by  the  attorney  general  upon  his  own  information  or 
upon  the  complaint  of  any  private  party.  People  v.  Hilliard,  72  N. 
C,  169. 

An  action  brought  as  follows — "T.  L.  Hargrove,  attorney  general 
of  North  Carolina,  in  the  name  of  the  people  of  said  state,  and  upon 
the  relation  of  N.  N.  Tuck  v.,"  etc. — is  well  brought,  and  no  ad- 
vantage can  be  taken  of  it  on  demurrer.     Tuck  v.  Hunt,  73  N.  C,  24. 

An  action  against  a  judge  of  probate  to  vacate  his  office  for  failure 
to  attend  to  his  office,  under  Sees.  1  and  2  of  ch.  136,  acts  of  1871-'2, 
is  properly  brought  by  the  attorney  general  in  the  name  of  the  peo- 
ple of  the  state,  by  virtue  of  this  section  of  The  Code.  People  v. 
Heaton,  77  N.  C,  18;  State  v.  Norman,  82  N.  C,  687. 

It  is  not  necessary  that  the  relator  be  entitled  to  the  office  or  any 
interest  therein.  Foard  v.  Hall,  111  N.  C.  369.  But  he  must  be  a 
citizen  and  tax-payer.     Hlnes  v.  Vann,  118  N.  C,  3. 

Declaration  of  result  by  canvassers  only  prima  facie. — The  declara- 
tion of  the  result  of  an  election  by  the  board  of  canvassers  estab- 
lishes a  prima  facie  right  in  favor  of  such  person,  but  is  conclusive 
only  of  the  right  to  be  inducted  into  office,  but  does'  not  exclude  the 
jurisdiction  of  the  proper  courts  to  examine  and  determine  the  cor- 
rectness and  sufficiency  of  the  returns  and  the  true  result  of  the 
election.  Gatling  v.  Boone,  98  N.  C,  573;  S.  C,  101  N.  C,  61;  Roberts 
v.  Calvert,  98  N.  C,  580. 

Such  declaration  Is  conclusive  on  county  commissioners,  unless 
the  person  is  ineligible.  Hannon  v.  Grizzard,  96  N.  C,  293;  S.  C,  99 
N.  C,  161:  Hampton  v.  Waldrop,  104  N.  C,  453. 

The  court  can  go  behind  the  returns. — Where  the  election  returns 
from  a  polling  precinct  failed  to  show  for  what  office  the  votes  cast 
for  certain  candidates  were  given,  and  the  county  canvassing  board 
refused  to  consider  such  returns,  the  superior  court,  on  a  quo  war- 
ran  to,  can  look  behind  the  precinct  returns  to  ascertain  for  whom 
the  votes  were  cast.     Deberry  v.  Nicholson,  102  N.  C,  465. 

Burden  of  proof  upon  relator. — The  return  of  an  election,  properly 
certified  by  the  persons  authorized  to  hold  it,  throws  the  burden  of 
proving  the  return  incorrect  upon  the  party  alleging  it.  Roberts  v. 
Calvert,  98  N.  C,  580. 

The  test  of  a  public  office. — The  true  test  of  a  public  office  is,  that 

"     879 


§607  CLARK'S   CODE   OF   CIVIL   PROCEDURE. 

it  is  a  parcel  of  the  administration  of  government,  civil  or  military, 
or  is  itself  created  directly  by  the  law-making  power,  and  an  infor- 
mation in  the  nature  of  a  quo  warranto  only  will  lie  to  recover  the 
same.  Eliason  v.  Coleman,  86  N.  C,  235;  Doyle  v.  Raleigh,  89  N.  C, 
133 ;  McNeill  v.  Somers,  96  N.  C,  467. 

A  public  office  is  an  agency  for  the  state,  and  the  person  whose 
duty  it  is  to  perform  that  agency,  is  a  public  officer.  Nor  does  it 
make  any  difference  whether  he  receives  a  salary  and  fees  and  takes 
an  oath,  these  being  mere  incidents  and  no  part  of  the  office  itself. 
Nor  is  it  material  whether  one  act,  or  a  series  of  acts  are  required 
to  be  done.     Clark  v.  Stanly,  66  N.  C,  59. 

May  be  brought  for  office  of  chief  of  police. — The  office  of  chief  of 
police  is  such  an  office  that  a  quo  warranto  may  be  brought  to  try  the 
title  thereto.     Foard  v.  Hall,  111  N.  C,  369. 

Board  of  aldermen  not  necessary  defendants. — The  board  of  alder- 
men of  municipal  corporations  are  not  necessary  parties  defendants 
to  a  quo  warranto  for  a  municipal  office.  Foard  v.  Hall,  111  N.  C 
369. 

De  facto  officer. — To  constitute  an  officer  de  facto  it  is  requisite 
that  there  be  some  colorable  election  or  appointment  to  and  induc- 
tion into  the  office.  Van  Amringe  v.  Taylor,  108  N.  C,  196;  Burke  v. 
Elliott,  26  N.  C,  361;  Gilliam  v.  Reddick,  26  N.  C,  368;  Burton  v. 
Patton,  47  N.  C,  124;  Commissioners  v.  McDaniel,  52  N.  C.t  107;  Nor- 
fleet  v.  Staton,  73  N.  C,  546;  Kesler  v.  Newbern,  61  N.  C,  605;  State 
v.  Lewis,  107  N.  C,  967. 

Essential  to  validity  of  an  election. — It  is  essential  to  the  validity 
of  an  election  that  it  shall  be  held  under  some  proper  authority  and 
conducted  substantially  in  the  manner  prescribed  by  law.  Van 
Amringe  v.  Taylor,  108  N.  C,  196. 

Invalid  election. — The  election  of  a  person  to  an  office  which  does 
not  exist  or  in  which  there  is  no  vacancy  is  a  nullity.  Rhodes  v. 
Hampton,  101  N.  C,  629;  Cook  v.  Meares,  116  N.  C,  582. 

Decisions  as  to  title  to  office. — The  act  of  the  general  assembly, 
passed  April  6,  1871,  giving  to  the  president  of  the  senate  and  the 
speaker  of  the  house  of  representatives,  the  power  to  appoint  "all 
proxies  and  directors  in  all  corporations  in  which  the  state  has  an 
interest,"  creates  a  public  office,  and  fills  the  same  by  appointment  of 
the  legislature.  It  is,  therefore,  unconstitutional.  Clark  v.  Stanly. 
66  N.  C,  59;  Howerton  v.  Tate,  68  N.  C,  547. 

The  directors  of  the  institution  for  the  deaf  and  dumb  and  the 
blind  are  officers,  made  so  by  the  constitution,  and  so  called.  The 
legislature  has  no  right  to  appoint  such  directors.  Nichols  v.  Me- 
Kee,  68  N.  C,  429. 

By  virtue  of  article  3,  Sec.  10,  of  the  constitution,  the  governor 
shall  nominate,  and  by  and  with  the  advice  and  consent  of  a  majority 
of  the  senators  elect,  appoint  the  directors  of  the  penitentiary,  and 
such  other  officers  as  are  therein  prescribed.  Welker  v.  Bledsoe,  68 
N.  C,  457. 

Note. — The  constitution  was  amended  in  1875  to  repeal  the  provis- 
ion requiring  the  governor  to  appoint  to  all  offices  not  provided  in 
the  constitution. 

An  officer  elected  by  the  people,  holding  over  his  regular  term,  on 
account  of  the  failure  of  his  successor  to  qualify,  holds  over  until  the 
place  is  filled  at  "the  next  general  election"  by  the  people.  Battle  v. 
Mclver,  68  N.  C,  467. 

A  clerk  who  held  over  from  the  day  of  a  general  election,  to-wit. 
the  first  Thursday  in  August,  until  the  first  Monday  in  the  ensuing 
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September,  when  his  successor  was  installed,  was  at  least  clerk  de 
facto;  and  his  acts  cannot  be  collaterally  impeached,  and  are  valid 
as  between  third  parties.     Threadgill  v.  Railroad,  73  N.  C,  178. 

The  appointment,  to  fill  a  vacancy,  of  a  clerk  of  the  superior  court 
by  the  de  facto  judge  of  the  superior  court,  holding  the  courts  of  the 
district,  is  valid,  and  such  clerk  cannot  be  ousted  as  an  usurper  by 
the  appointee  of  the  de  jure  judge.  Norfieet  v.  Staton,  73  N.  C,  546; 
Van  Amringe  v.  Taylor,  108  N.  C,  196. 

One  who  professes  to  be  the  incumbent  of  an  office,  and  performs 
the  duties  of  the  same,  is  estopped  from  denying  the  legality  of  his 
appointment.     State  v.  Long,  76  N.  C,  254. 

A  forfeiture  of  an  office  and  a  vacancy  can  be  judicially  declared 
only  after  trial  and  culpability  established.  Therefore,  the  office  of 
sheriff  does  not  become  vacant  by  failure  of  the  incumbent  to  renew 
his  bond.     Vann  v.  Pipkin,  77  N.  C,  408. 

Chief  engineer  of  state  railroad  is  not  a  public  officer.  Eliason  v. 
Coleman,  86  N.  C,  235. 

Public  printer. — The  act  of  1869-70,  ch.  43,  repeals  the  act  estab- 
lishing the  office  of  public  printer:  and  the  public  printer,  as  now 
provided  for,  is  not  an  officer  within  the  meaning  of  the  constitution. 
Brown  v.  Turner,  70  N.  C,  93. 

Act  held  unconstitutional. — The  legislature  cannot  authorize  the 
presiding  officers  of  its  two  branches  to  appoint  proxies  and  direc- 
tors, in  behalf  of  the  state  in  corporations  in  which  the  state  has 
an  interest;  nor  can  the  legislature  itself  make  .such' appointments, 
for  the  reason  that  it  would  be  an  usurpation  of  executive  power. 
Howerton  v.  Tate,  68  N.  C,  546. 

Note. — It  is  otherwise  since  amendment  to  constitution  in  1875. 

Sec,  608.     Wlien  attorney  general  to  grant  leave  to  private 
relator  to  bring  action.    187 4-' 5*  c.  76,8.  1.    1881,  c.  330. 

When  application  shall  be  made  to  the  attorney  general 
by  a  private  relator  to  bring  such  an  action,  he  shall  grant 
leave  for  the  same  to  be  brought  in  the  name  of  the  state, 
upon  the  relation  of  such  applicant,  upon  his  tendering  to 
the  attorney  general  satisfactory  security  to  indemnify  the 
state  against  all  costs  and  expenses,  which  may  accrue  in 
consequence  of  the  bringing  of  such  action. 

Note. — The  word  "may"  in  line  2  has  been  changed  into  "shall," 
and  the  attorney  general  cannot  now  refuse  leave,  if  the  requisites 
of  this  section  are  complied  with. 

Action,  how  brought. — Any  person,  having  a  right  to  an  office,  can, 
in  his  own  name,  bring  an  action  for  the  purpose  of  testing  his  right 
as  against  one  claiming  adversely.     Brown  v.  Turner,  70  N.  C,  93. 

Contra. — Such  action  must  be  brought  in  the  name  of  the  people 
of  the  state  by  the  attorney  general  on  the  relation  of  the  party 
aggrieved.  Saunders  v.  Gatling,  81  N.  C,  298,  and  several  cases 
there  cited. 

Leave  need  not  be  had  before  issuing  summons. — Where,  before 
the  trial  of  an  action,  a  relator  obtained  the  consent  of  the  attorney 
general  to  prosecute  the  same  in  his  name,  and  properly  indemnified 
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the  state  against  the  cost  and  expense  of  the  action,  it  is  Immaterial 
that  such  consent  was  not  applied  for  and  obtained  before  the  Is- 
suance of  the  summons.     Shennonhouse  v.  Withers,  121  N.  C,  376. 

Against  whom  quo  warranto  can  be  maintained. — Entering  into  a 
bond,  or  taking  an  oath  of  office,  are  acts  which  constitute  such  a 
user  or  intrusion,  as  will  support  an  action  in  the  nature  of  quo 
warranto.    Brown  v.  Turner,  70  N.  C,  93. 

Defendant  not  estopped. — A  defendant  in  quo  warranto  is  not  es- 
topped by  reason  of  his  possession  of  the  office  from  setting  up  the 
unconstitutionality  of  the  act  creating  it.  McCall  v.  Webb,  125  N.  C, 
243. 

Sec.  ($09.     Complaint  and  arrest  of  defendant,  in  action  for 
usurping  an  office.     C.  C.  JP.,  s.  360.    1883,  c.  102. 

Whenever  such  action  shall  l>e  brought  against  a  |>erson 
for  usurping  an  office,  the  attorney  general,  in  addition  to 
the  statement  of  the  cause  of  action,  may  also  set  forth  in 
the  complaint  the  name  of  the  person  rightfully  entitled  to 
the  office,  with  a  statement  of  his  right  thereto ;  and  in 
such  case,  upon  proof  by  affidavit  that  the  defendant  has 
received  fees  or  emoluments  belonging  to  the  office,  and  by 
means  of  his  usurpation  thereof,  an  order  shall  be  granted 
by  a  judge  of  the  superior  court  for  the  arrest  of  such  de- 
fendant, and  holding  him  to  bail ;  and  thereupon  he  shall 
be  arrested  and  held  to  bail  in  the  same  manner,  and  with 
the  same  effect,  and  subject  to  the  same  rights  and  liabili- 
ties, as  in  other  civil  actions  where  the  defendant  is  subject 
to  arrest. 

Note. — The  words  "supreme  court,"  formerly  in  this  section 
(copied  from  N.  Y.  Code)  have  been  amended  into  "superior  court" 

Complaint. — Where  the  complaint  set  forth  the  whole  number  of 
votes  cast,  and  alleged  that  the  relator  received  a  certain  number 
(which  was  a  majority)  and  was  duly  elected,  this  is  a  sufficient  al- 
legation that  the  relator  received  a  majority  of  the  votes  cast  Han- 
cock v.  Hubbs,  98  N.  C.,  589. 

Where  the  complaint  alleges  that  the  relator  was  duly  elected  by  a 
majority  over  the  defendant,  it  is  not  necessary  to  allege  that  he 
received  a  majority  of  the  legal  votes  cast  Hahn  v.  Stinaon,  98  N. 
C,  591;  Oden  v.  Bates,  Id.,  594. 

The  complaint  need  not  allege  in  what  respect  the  county  can- 
vassers erred  in  rejecting  the  returns  from  particular  voting  places. 
Kilburn  v.  Patterson,  98  N.  C,  593. 

Must  allege  relators  are  citizens  and  taxpayers. — Where  person! 
who  have  been  elected  and  qualified  as  county  commissioners  bring 
an  action  against  persons  appointed  by  the  judge  of  the  district 
under  the  provisions  of  chapter  135,  acts  of  1895,  to  try  the  defend- 
ant's title  to  office,  the  complaint  must  allege  that  the  plaintiffs  are 
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citizens  and  tax-payers  of  the  county.    Houghtalling  v.  Taylor,  122 
N.  C.,  141. 

Right  to  fees. — When  the  subject  of  a  controversy  is  the  right  to  a 
public  office,  the  action  should  be  brought  by  the  attorney  general 
in  the  name  of  the  people  of  the  state;  and  if  it  be  against  a  person 
for  usurping  a  public  office,  the  attorney  general,  in  addition  to  the 
statement  of  the  cause  of  action,  "may  also  set  forth  in  the  com- 
plaint the  name  of  the  person  rightfully  entitled  to  the  office,  with  a 
statement  of  his  right  thereto;  and  in  such  case,  upon  proof  by  affi- 
davit that  the  defendant  has  received  fees  or  emoluments  belong- 
ing to  the  office,  and  by  means  of  his  usurpation  thereof,  an  order 
may  be  granted  by  a  judge  of  the  supreme  court  for  the  arrest  of 
such  defendant,  and  holding  him  to  bail,"  as  in  other  civil  actions 
where  the  defendant  is  subject  to  arrest  Patterson  v.  Hubbs,  65  N. 
C,  119. 

A  person  who  is  rightfully  entitled  to  an  office,  although  not  in 
the  actual  possession  thereof,  has  a  property  therein,  and  may  main- 
tain an  action  for  money  had  and  received,  against  a  mere  intruder, 
who  may  perform  the  duties  of  such  office  for  a  time  and  receive  the 
fees  arising  therefrom;  and  such  intruder  cannot  retain  any  part  of 
the  fees  as  a  compensation  for  his  labor.  Howerton  v.  Tate,  70  N. 
C,  161. 

Action  abates. — Such  an  action  abates  on  the  death  of  the  plaintiff 
relator.     See  obiter  dictum.    Tate  v.  Morehead,  65  N.  C,  681. 

Fees  cannot  be  subjected  to  payment  of  debts. — The  emoluments 
of  a  public  office  are  not  subject  to  any  judicial  process  at  the  in- 
stance of  creditors.     Swepson  v.  Turner,  76  N.  C,  115. 

Sec.  010,    Judgment  in  such  action*.    Mandamus  to  issue; 
supersedeas  bond.     C.  C.  P.,  s.  370.    18S5,  c.  400. 

In  every  such  case  judgment  shall  be  rendered  upon  the 
right  of  the  defendant,  and  also  upon  the  right  of  the  party 
so  alleged  to  he  entitled,  or  only  upon  the  right  of  the  de- 
fendant, as  justice  shall  require.  Whenever  in  any  civil 
action  brought  under  sections  six  hundred  and  seven  and 
six  hundred  and  eight  of  The  Code,  to  try  the  title  or  right 
to  hold  any  office,  the  judgment  of  the  court  shall  be  in 
favor  of  the  relator  in  such  action,  it  shall  be  the  duty  of 
the  court  to  issue  a  writ  of  mandamus  or  other  process  in 
such  action  which  may  be  necessary  and  proper  to  carry 
such  judgment  into  effect,  and  to  induct  the  party  so  enti- 
tled into  such  office.  No  appeal  by  the  defendant  from  the 
judgment  of  the  superior  court  in  such  action  to  the  supreme 
court  shall  stay  the  execution  of  the  judgment,  unless  a  jus- 
tified undertaking  be  executed  on  the  part  of  the  appellant 
by  one  or  more  sureties,  in  a  sum  to  be  fixed   by  the  court, 
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conditioned  that  the  appellant  will  pay  to  the  party  entitled 
to  the  same  the  salary,  fees,  emoluments  and  all  money 
whatsoever  received  by  such  appellant  by  virtue  or  under 
color  of  his  said  office  :  Provided,  that  in  no  event  shall  said 
judgment  be  executed  pending  said  appeal,  unless  a  justi- 
fied undertaking  be  executed  on  the  part  of  the  appellee  by 
one  or  more  persons  in  a  sum  to  be  fixed  by  the  court,  con- 
ditioned that  the  appellee  will  pay  to  the  party  entitled  to 
the  same  the  salary,  fees,  emoluments  and  all  moneys 
whatsoever  received  by  the  appellee  by  virtue  or  under 
color  of  his  said  office  during  his  occupancy  thereof. 

Note. — All  of  the  above  section  after  the  word  "require"  in  line 
four  was  added  by  ch.  406,  acts  1885. 

When  action  not  brought  on  complaint  of  a  contestant* — Where 
the  action  is  brought  by  the  attorney  general  on  his  own  information 
and  not  on  the  complaint  of  a  contestant,  the  judgment  Is  rendered 
only  in  respect  to  the  right  of  the  defendant.  People  ▼.  HUliard. 
72  N.  C,  169;  Saunders  v.  Gatling,  81  N.  C.,  298,  and  cases  cited. 

Sec.  611.    Asa  a  nipt  ion  of  ofltre,  etc.,  by  relator,  wlien  judg- 
ment i  n  h  is  fa  vor.     C.  €•  1\,  *.  37 1. 

If  the  judgment  be  rendered  upon  the  right  of  the  person 
so  alleged  to  be  entitled,  and  the  same  be  in  favor  of  such 
person,  he  shall  be  entitled,  after  taking  the  oath  of  office, 
and  executing  such  official  bond  as  may  be  required  by 
law,  to  take  upon  himself  the  execution  of  the  office  ;  and 
it  shall  be  his  dutv,  immediately  thereafter,  to  demand  of 
the  defendant  in  the  action  all  the  books  and  papers  in  his 
custody,  or  within  his  power,  belonging  to  the  office   from 

which  he  shall  have  been  excluded. 

Effect  of  Judgment. — In  an  action  in  the  nature  of  quo  warramto 
to  try  the  title  of  an  office  to  which  the  relator  had  been  appointed 
and  had  qualified,  the  judgment  of  the  supreme  court  in  his  faror 
immediately  upon  it  being  filed,  and  «r  proprio  vigor* ,  placed  the  re- 
lator  in  possession  of  the  office  with  the  right  to  exercise  ltd  duties 
and  draw  the  salary  attached  thereto  from  the  time  of  his  appoint- 
ment, and  no  process  of  the  supreme  court  was  necessary  for  that 
purpose.    Caldwell  v.  Wilson,  121  N.  C,  480. 

Sec.  012.    Proceeding  against  defendant  on  refusal  to  rfe- 
liver  books  or  papers.    C.  C.  P.9  s.  372. 

If  the  defendant  shall  refuse  or  neglect  to  deliver  over 
such  books  or  papers,  pursuant  to  the  demand,  he  shall  be 
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guilty  of  a  misdemeanor,  and  the  same  proceedings  shall  be 

had,  and  with  the  same  effect,  to  compel  delivery  of  such 

books  and  papers  as  are  prescribed  by  law. 

Sec.  613.    Damages,  how  recovered.    C.  C.  P.,  s.  374. 

If  judgment  be  rendered,  upon  the  right  of  the  person  so 

alleged  to  be  entitled,  in  favor  of  such  person,  he  may  re- 
cover by  action  the  damages  which  he  shall  have  sustained 
by  reason  of  the  usurpation  by  the  defendant  of  the  office 

from  which  such  defendant  has  been  excluded. 

Damages  may  be  recovered. — Compensation  in  damages  may  be 
recovered,  in  an  action  subsequent  to  the  judgment  in  the  quo  war- 
ranto, for  the  time  the  office  has  been  wrongfully  withheld.  Swain 
y.  McRae,  80  N.  C,  111;  Jones  v.  Jones,  80  N.  C,  127. 

A  judgment  in  a  quo  warranto  rendered  after  the  term  of  office  has 
expired  cannot  put  the  relator  in  the  office,  but  it  will  lay  the  founda- 
tion for  another  action  for  the  damages.  Jones  v.  Jones,  80  N.  C, 
127. 

A  person  who  is  rightfully  entitled  to  an  office,  although  not  in 
actual  possession  thereof,  has  a  property  therein,  and  may  main- 
tain an  action  for  money  had  and  received,  against  a  mere  intruder, 
who  may  perform  the  duties  of  the  office  for  a  time  and  receive  the 
fees  arising  therefrom;  and  such  Intruder  cannot  retain  any  part 
of  the  fees  as  a  compensation  for  his  labor.  Howerton  v.  Tate,  70  N. 
C.,  161. 

Sec.  614.    One  action  against  several  jtersons  claiming  office 
or  franchise.    C.  C.  P.,  s.  374. 

Where  several  persons  claim  to  be  entitled  to  the  same 
office  or  franchise,  one  action  may  be  brought  against  all 
such  persons,  in  order  to  try  their  respective  rights  to  such 
office  or  franchise. 

Misjoinder,  when. — The  complaint  in  an  action  in  the  nature  of 
quo  warranto  against  several  members  of  a  board  of  county  com- 
missioners, alleging  that  the  defendants  held  their  office  by  differ- 
ent tenures,  from  different. sources  and  had  forfeited  them  by  differ- 
ent acts,  is  demurrable  on  the  ground  of  a  misjoinder  of  distinct 
causes  of  action,  the  action  being  directed  not  at  the  power  or  au- 
thority of  the  board  to  act  as  such  but  at  the  separate  right  of  each 
individual  defendant  to  remain  a  member  of  the  board.  Gromartie  v. 
Parker,  121  N.  C,  198. 

Sec.    615.    Penalty  for  usurping  office  or  franchise,   how 

awarded.    R.  C,  c.  95,  s.  1.    C.  C.  P.,  s.  375. 

When  the  defendant,  whether  a  natural  person  or  a  cor- 
poration, against  whom  such  action  shall  have  been  brought, 
shall  be  adjudged  guilty  of  usurping  or  intruding  into,  or 
unlawfully  holding  or  exercising  any  office,  franchise  or 
privilege,  judgment  shall  be  rendered  that  such  defendant 
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be  excluded  from  such  office,  franchise  or  privilege,  and 
also  that  the  plaintiff  recover  costs  against  such  defendant 
Thxe  court  may  also,  in  its  discretion,  fine  such  defendant  a 
sum  not  exceeding  two  thousand  dollars,  which  fine,  when 
collected,  shall  be  paid  into  the  treasury  of  the  state. 

Where  the  claim  is  bona  fide,  no  fine  will  be  imposed. — This  sec- 
tion authorizes  the  court,  in  its  discretion,  to  fine  the  defendant  two 
thousand  dollars,  but  where  the  party  goes  in  under  a  bona  fide  claim 
of  right  and  without  criminal  intent  the  court  is  averse  to  imposing 
any  fine.     Nichols  v.  McKee,  68  N.  C,  427. 

Sec,  616.  Trial  in  such  cases  to  be  expedited;  deposition** 
1874-'5,  e.  173.  1889,  c.  428.  1896,  c.  105,  «*.  1,  %. 
1899,  c.  126,  9.  1. 

All  actions  to  try  the  title,  or  right  to  any  office,  state, 
county  or  municipal,  shall  stand  for  trial  at  the  return  term 
of  the  summons,  if  a  copy  of  the  complaint  shall  have  been 
served  with  the  summons,  at  least  ten  davs  before  the  return 
day  thereof :  [The  defendant,  before  he  is  permitted  to  an- 
swer or  demur  to  the  complaint,  shall  execute  and  file  in 
the  Superior  Court  Clerk's  office  of  the  county  wherein  the 
suit  is  pending,  an  undertaking,  with  good  and  sufficient 
surety,  in  the  sum  of  two  hundred  dollars,  which  may  be 
increased  from  time  to  time  in  the  discretion  of  the  Judge, 
to  be  void  upon  condition  that  the  defendant  shall  pay  to 
the  plaintiff  all  such  costs  and  damages,  including  damages 
for  the  loss  of  such  fees  and  emoluments  as  may  or  ought 
to  have  come  into  the  hands  of  the  defendant,  as  the  plain- 
tiff may  recover  in  the  action.]  And  it  shall  be  the  duty 
of  the  judges  to  expedite  the  trial  of  such  actions,  and  to 
give  them  precedence  over  all  other  actions,  civil  or  crimi- 
nal. But  it  shall  be  unlawful  to  appropriate  any  public 
funds  to  the  payment  of  counsel  fees  in  any  such  action.  In 
all  cases  now  pending  or  hereafter  to  be  brought  in  any 
county  of  this  state  for  the  purpose  of  trying  the  title  to  the 
office  of  clerk  of  the  superior  court,  register  of  deeds,  county 
treasurer  or  sheriff  of  any  county,  it  shall  be  competent  and 
lawful  to  take  the  deposition  of  witnesses  before  a  commis- 
sioner or  commissioners  to  be  appointed  by  the  judge  of  the 
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district  wherein  the  case  is  to  be  tried,  or  the  judge  holding 
the  court  of  said  district,  or  the  clerk  of  the  court  wherein 
the  case  is  pending,  under  the  same  rules  as  to  time  of 
notice  and  as  to  the  manner  of  taking  and  filing  the  same, 
as  is  now  provided  by  law  for  the  taking  of  depositions  in 
other  cases  ;  and  such  depositions,  when  so  taken,  shall  be 
competent  to  be  read  on  the  trial  of  such  action,  without 
regard  to  the  place  of  residence  of  such  witness,  or  distance 
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Sec.  616  a.    Defendant  to  remain  in  possession  till  deter- 
mination  of  action.    1S999  c.  33. 

In  any  civil  action  pending  in  any  of  the  courts  of  this 
state  wherein  the  title  to  any  office  is  involved,  the  defend- 
ant being  in  the  possession  of  said  office,  and  discharging 
the  duties  thereof,  shall  continue  therein  pending  such 
action,  and  no  judge  shall  make  any  restraining  order  in- 
terfering with  or  enjoining  such  officer  in  the  premises  :  and 
such  officer  shall,  notwithstanding  any  such  order,  continue 
to  exercise  the  duties  of  such  office  pending  such  litigation, 
and  receive  the  emoluments  thereof.  This  shall  apply  to 
existing  suits. 


( excluding  or  course  the  words  in  brackets  added  In  1895).  The  ad- 
ditions, besides  those  made  in  1895  and  1899  as  above  stated,  were 
made  1889,  ch.  428. 

Sec.  617.    Judgment  of  forfeiture  against  a  corporation. 
C.  C.  P.,  s.  376. 

If  it  shall  be  adjudged  that  a  corporation  against  which 
an  action  shall  have  been  brought,  has  forfeited  by  neglect, 
abuse,   or  surrender,   its  corporate  rights,   privileges  and 
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franchises,  judgment  shall  be  rendered  that  the  corporation 
be  excluded  from  such  corporate  rights,  privileges  and  fran- 
chises, and  that  the  corporation  be  dissolved. 

Sec.  618.    Costs  against  corporation  or  persons  claiming  to 
be  such,  how  collected.     C.  C.  P.,  s.  377. 

If  judgment  be  rendered  in  such  action  against  a  corpo- 
ration, or  against  persons  claiming  to  be  a  corporation,  the 
court  may  cause  the  costs  therein  to  be  collected  by  execu- 
tion against  the  persons  claiming  to  be  a  corporation,  or  by 
attachment  or  process  against  the  directors  or  other  officers 
of  such  corporation. 

Sec.    619.     Restraining   corporation   and   appointment   of 
receiver.     C.  C.  JP.,  *.  37 S* 

When  such  judgment  shall  be  rendered  against  a  corpo- 
ration, the  court  shall  have  power  to  restrain  the  corpora- 
tion, to  appoint  a  receiver  of  its  property,  and  to  take  an 
account,  and  make  a  distribution  thereof  among  its  cred- 
itors ;  and  it  shall  be  the  duty  of  the  attorney  general  im- 
mediately after  the  rendition  of  such  judgment  to  institute 
proceedings  for  that  purpose. 

Receiver  appointed,  when. — Where  a  corporation  has  dissolved  and 
there  is  a  contest  as  to  the  rights  of  different  creditors  to  the  assets, 
there  being  no  officers  of  the  corporation,  a  receiver  should  be  ap- 
pointed.    Dobson  v.  Slmonton,  78  N.  C,  63;  S.  C,  86  N.  C.,  492. 

An  order  appointing  a  receiver  of  the  extinct  corporation,  where 
it  has  become  extinct  by  a  legislative  enactment  which  transferred  its 
powers  and  property  to  a  new  corporation,  cannot  properly  be  made 
except  in  a  proceeding  to  which  its  successor  or  substitute  is  a  party. 
Young  v.  Rollins,  85  N.  C,  485.  In  such  cases,  the  organization  of 
the  new  corporation  dissolves  the  old  one.  Marshall  v.  R.  R.,  92  N. 
C,  322. 

Appointed  by  what  judge. — The  court  which  is  first  "seised  of 
jurisdiction"  by  making  an  order  upon  legal  proceedings  before  it 
is  authorized  to  appoint  a  receiver.    Worth  v.  Bank,  121  N.  C,  343. 

See  Sec.  379,  ante,  and  cases  cited. 

Sec.  620.   Copy  of  Judgment-roll,  where  to  be  filed.   C.  C.  jP.. 
*.  37i>. 

Upon  the  rendition  of  such  judgment  against  a  corpora- 
tion, it  shall  be  the  duty  of  the  attorney  general  to  cause  a 
copy  of  the  judgment- roll  to  be  forthwith  filed  in  the  office 
of  the  secretary  of  state. 
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See.  021.  Action  for  forfeiture  of  property  to  State.    C.  C.  P.9 
8.  381. 

Whenever  any  property,  real  or  personal,  shall  be  for- 
feited to  the  state,  or  to  any  officer  for  its  use,  an  action  for 
the  recovery  of  such  property,  alleging  the  grounds  of  the 
forfeiture,  may  be  brought  by  the  proper  officer  in  any 
superior  court. 

Unclaimed  dividends. — The  provisions  of  ch.  236,  laws  of  1874-'5, 
which  enacts:  "That  all  dividends  heretofore  declared,  or  which 
shall  hereafter  be  declared  by  any  corporation,  company  or  asso- 
ciation, whether  chartered  or  not,  which  shall  not  be  recovered  or 
•claimed  by  suit  by  the  parties  entitled  thereto,  for  five  years  after 
the  same  were  or  shall  be  declared,  shall  be  paid  by  the  corpora- 
tion,  etc.,  to  the  trustees  of  the  University,"  are  not  authorized  by 
art.  ix,  Sec.  6  of  the  constitution.  The  word  "dividend,"  as  used  in 
that  section  of  the  constitution,  is  synonymous  with  "distributive 
shares,"  and  is  used  as  a  convertible  term  meaning  the  same  thing, 
viz:  "dividends  or  distributive  shares  of  the  estates  of  deceased  per- 
sons."   University  v.  Railroad,  76  N.  C,  103. 

Note. — This  section  of  the  constitution  has  since  been  materially 
changed. 

See,  for  former  practice  in  quo  icarranto,  2  Bat.  Dig.,  pp.  902,  909. 


CHAPTER  TWO. 
MANDAMUS. 


Section. 

622.  Application  for  write  of  man- 
damus. 


Section. 

623.  Manner  in  which  summons 
for  applications  for  write  of 
mandamus  shall  ir-sue. 


Sec.  022.    Application  for  writs  of  mandamus.    l#71-'29 
c.  75. 

All  applications  for  writs  of  mandamus  shall  be  made  by 
summons  and  complaint,  and  the  complaint  shall  be  duly 

verified. 

An  ordinary  process* — There  is  now  hut  one  form  of  action  and 
mandamus  is  but  a  process  of  the  court  in  that  action.  Belmont  v. 
Beilly,  71  N.  C,  260. 

The  writ  can  only  be  used  by  express  order  of  a  court  of  superior 
jurisdiction  and  is  not  governed  by  the  rules  prescribed  for  the 
prosecution  of  ordinary  legal  remedies.  State  v.  Jones,  23  N.  C, 
129;  Lutterloh  v.  Commissioners,  65  N.  C,  403. 

Overruled. — Mandamus  is  not  now  a  prerogative  or  extraordinary 
writ,  but  a  writ  of  right  to  be  used  as  ordinary  process  in  any 
case  to  which  it  is  applicable.    Haymore  v.  Commissioners,  85  N.  C, 
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268;  Brown  v.  Turner,  70  N.  C,  93;  Burton  v.  Furman,  115  N.  C-, 
166. 

In  nature  of  execution. — While  mandamus  is  in  the  nature  of  an 
execution,  it  is  also  in  the  nature  of  a  civil  action,  with  summons, 
pleadings,  and  Code  practice.    Bear  v.  Com'rs.  124  N.  C  204. 

Demand  necessary. — In  an  action  against  the  board  of  commis- 
sioners of  a  county,  a  demand  is  necessary,  without  regard  to  the 
fact  whether  the  claim  is  expressed  to  be  payable  at  any  particular 
time  or  place;  and,  in  a  mandamus,  the  writ  should  show  expressly, 
by  the  averment  of  a  demand  and  refusal,  or  an  equivalent,  that  the 
prosecutor,  before  his  application  to  the  court,  did  all  in  his  power 
to  obtain  redress.  Alexander  v.  Commissioners,  67  N.  C,  330; 
Home  v.  Commissioners,  122  N.  C,  466. 

Notice  not  necessary. — When  a  Judgment  has  been  obtained 
against  a  county  or  other  municipal  corporation,  it  is  not  necessary 
that  notice  as  required  in  certain  cases  by  section  757  of  The  Code 
should  be  given  before  bringing  an  action  for  mandamus  to  compel 
the  payment  of  the  judgment.  Nicholson  v.  Commissioners,  121  N. 
C,  27. 

Venue. — Proceedings  by  mandamus  against  the  commissioners  of  a 
county  should  be  instituted  in  their  own  county.  Johnston  v.  Com- 
missioners, 67  N.  C,  101;  Alexander  v.  Commissioners,  67  N.  C. 
330. 

Mandamus  against  a  board  of  county  commissioners  must  be  sued 
out  in  the  county  of  which  they  are  commissioners,  unless  the 
reiii/^  is  waived.    Edwards  v.  Commissioners,  70  N.  C,  571. 

Cannot  require  county  officers  to  appear  outside  of  their  counties. 
A  judge  cannot  issue  mandamus  to  county  officers  to  appear  before 
him  at  a  point  outside  of  their  counties.  Moore  v.  Jones,  76  N.  C.r 
182. 

Complaint. — A  complaint  in  an  action  for  mandamus  to  compel  the 
levying  of  a  tax  to  pay  a  debt,  which  fails  to  set  forth  the  debt  spe- 
cifically for  which  the  relief  is  demanded,  is  defective.  Blanton  t. 
Commissioners,  101  N.  C,  532. 

Action  against  county. — An  action  may  be  maintained  against  the 
county  commissioners  establishing  a  debt  against  the  county  with- 
out asking  for  a  writ  of  mandamus,  where  it  appears  that  the  county 
has  property  subject  to  trusts,  or  such  as  can  be  reached  only  by 
proceedings  supplemental  to  execution.  Hughes  v.  Commissioners, 
107  N.  C,  528. 

Proceedings  in  mandamus. — The  proceedings  in  mandamus  will 
conform  to  the  practice  heretofore,  so  far  as  may  be  necessary  to 
prevent  a  failure  of  justice.  Lutterloh  v.  Commissioners,  65  N.  C, 
403. 

Note. — This  decision  was  prior  to  the  adoption  of  above  sec- 
tion, and  is  reversed  by  it.  See  Belmont  v.  Reilly.  and  Haymore  t. 
Commissioners,  above  cited. 

A  justice  of  the  peace  cannot  issue  it. — A  justice  of  the  peace  has 
no  jurisdiction  to  grant  a  mandamus.  Robinson  v.  Howard,  84  N.  C, 
151. 

Superior  court  alone  can  issue  mandamus. — Under  the  statutes  of 
this  state  the  superior  court  alone  has  jurisdiction  of  mandamx*  pro- 
ceedings.   Tate  v.  Commissioners,  122  N.  C,  66. 

Note. — Mandamus  will  issue  to  enforce  judgment  in  quo  warranto. 
See  Sec.  610  as  now  amended. 
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Sec.  623*    Manner  in  which  summon*  for  application  for 
writs  of  mandamus  shall  issue.    187 1 -'2 9  c.  75,  ss.  2,  3. 

In  all  9uch  applications,  when  the  plaintiff  seeks  to  en- 
force a  money  demand,  the  summons,  pleadings  and  prac- 
tice  shall  be  the  same  as  is  prescribed  for  civil  actions. 
When  the  plaintiff  seeks  relief  other  than  the  enforcement 
of  a  money  demand,  the  summons  shall  be  made  returnable 
before  a  judge  of  the  superior  court  at  chambers,  or  in  term 
at  a  day  specified  in  the  summons,  not  less  than  ten  days 
after  the  service  of  the  summons  and  cothplaint  upon  the 
defendant,  at  which  time  the  court,  except  for  good  cause 
shown,  shall  proceed  to  hear  and  determine  the  action, 
both  as  to  law  and  fact :  Provided,  that  when  an  issue  of 
fact  is  raised  by  the  pleading,  it  shall  be  the  duty  of  the 
court,  upon  the  motion  of  either  party,  to  continue  the  ac- 
tion until  said  issue  of  fact  can  be  decided  by  a  jury  at  the 
next  regular  term  of  the  court. 

Applied  for  in,  and  returnable  to,  term. — Mandamus  must  be  moved 
for,  and  be  made  returnable,  in  term  time.  Howerton  v.  Tate,  66  N. 
a,  231. 

Note. — This  is  otherwise  now  by  above  section. 

For  a  money  demand. — In  applications  for  a  mandamus  for  a 
money  demand,  the  summons  is  returnable  in  term.  In  all  other  ap- 
plications for  mandamus,  the  summons  is  returnable  at  chambers. 
Steele  v.  Commissioners,  70  N.  C,  137. 

An  application  for  a  mandamus  to  cause  taxes  to  be  levied  to  pay 
accrued  interest  is  an  application  to  enforce  a  money  demand,  and 
a  judge  at  chambers  has  no  jurisdiction  thereof.  Belmont  v.  Reilly, 
71  N.  C,  260. 

In  an  application  for  a  writ  of  mandamus  to  enforce  the  payment 
of  a  money  demand,  the  summons  must  be  returned  to  term  time 
and  the  cause  conducted  as  in  civil  actions.  In  applications  for  the 
writ  to  enforce  other  demands,  the  summons  shall  be  returned  be- 
fore the  judge  at  chambers,  who  may  hear  and  determine  both  the 
law  and  the  facts.    Rogers  v.  Jenkins,  98  N.  C,  129. 

Not  for  a  money  demand. — A  proceeding  in  mandamus  may  be  re- 
turnable before  a  judge  at  chambers  but  it  cannot  be  sustained  un- 
less a  demand  has  been  made  for  the  relief  sought  followed  by  a 
refusal  or  what  is  equivalent  to  a  refusal.  Home  v.  Commissioners, 
122  N.  C,  466. 

Mandamus  to  compel  a  county  superintendent  of  schools  to  sign 
a  teacher's  salary  order  is  not  an  action  on  a  money  demand,  and 
hence  may  be  made  returnable  before  a  judge  at  chambers.  Ducker 
v.  Venable,  126  N.  C. 

Against  whom  mandamus  will  issue. — When  a  peremptory  man- 
damus  issues  against  a  board  of  commissioners,  and  there  is  a 
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change  in  the  individual  members  of  said  board  between  its  issue 
and  service,  those  composing  such  board  when  it  is  served  must  obey 
it.     Pegram  v.  Commissioners,  64  N.  C,  557. 

It  is  improper  to  join  the  public  treasurer  with  the  auditor  in  an 
application  for  a  mandamus,  when  the  plaintiff  has  obtained  no  war- 
rant from  the  auditor.    Boner  v.  Adams.,  65  N.  C,  639. 

A  mandamus  against  the  commissioners  of  a  county  should  run 
against  them  as  a  "board,"  and  not  against  the  individuals  com- 
posing such  board.     Thomas  v.  Commissioners,  66  N.  C,  522. 

In  an  action  of  mandamus,  instituted  against  the  justices  of  a 
county,  commissioners  elected  under  the  constitution  cannot  be  sub- 
stituted as  parties,  and  this  error  is  not  waived  by  answer  but  may 
be  taken  advantage  of  at  any  stage  of  the  proceedings.  Thomas  v. 
Com'rs,  66  N.  C,  522. 

Against  county  commissioners* — Mandamus  is  the  proper  remedy 
against  county  commissioners  who  refuse  to  pass  on  bonds  as  re- 
quired of  them.  Bennett  v.  Com'rs.  125  N.  C,  468;  R.  R.  v.  Jenkins. 
68  N.  C,  502;  Russell  v.  Aver,  120  N.  C,  186;  Tate  v.  Com'rs,  122  N. 
C,  812:  Harrington  v.  King,  117  N.  C.  117. 

Against  town  authorities. — Where  a  corporation,  having  the  right 
of  eminent  domain,  and  whose  charter  imposes  the  duty  of  ascer- 
taining, by  a  prescribed  method,  the  damages  or  benefits  resulting 
to  the  owner  in  case  of  disagreement,  takes  and  occupies  land  with- 
out having  taken  any  valid  legal  proceedings  to  have  the  damages, 
etc.,  assessed,  and  refuses,  on  the  demand  of  the  owner,  to  pro- 
ceed to  have  such  assessment  made,  such  owner  is  entitled  to  a 
writ  of  mandamus  compelling  the  performance  of  the  duty  imposed 
by  the  charter.     McDowell  v.  Asheville.  112  N.  C,  747. 

The  petitioner  having  shown  a  clear  legal  right,  which  he  cannot 
exercise  until  the  councilmen  perform  a  duty  imposed  upon  them  by 
statute,  and  which  they  refuse  to  perform,  mandamus  will  lie  to  com- 
pel performance  of  such  duty.  Wool  v.  Edenton,  115  N.  C,  10; 
State  v.  Justices,  24  N.  C,  430. 

The  creditor  is  entitled  to  peremptory  mandamus  requiring  the 
proper  city  authorities  to  levy  and  collect  taxes  upon  property  and 
polls  within  the  city,  with  which  to  pay  his  claim.  Broadfoot  v. 
Fayetteville,  124  N.  C,  478. 

Against  state  board  of  education. — While  it  is  the  duty  of  the  state 
board  of  education  to  make  needful  rules  and  regulations  concern- 
ing the  education  fund,  It  cannot  be  compelled  by  mandamus  to  ap- 
portion money  raised  by  taxation  in  the  different  counties  for  school 
purposes  and  held  in  the  treasuries  of  such  counties,  for  expenditure 
otherwise  than  according  to  the  apportionment  made  by  the  general 
assembly.     County  Board  v.  State  Board,  114  N.  C,  313. 

Against  school  committee. — School  committeemen  are  public 
officers,  and  a  mandamus  lies  against  them  to  compel  them  to  give 
an  order  on  the  county  treasurer  for  a  sum  due  for  the  services  of 
a  teacher  employed  by  them.  Robinson  v.  Howard,  84  N.  C,  151: 
Taylor  v.  School  Committee,  50  N.  C,  98. 

Against  public  treasurer. — Mandamus  will  not  lie  against  the  pub- 
lic treasurer  to  compel  him  to  pay  any  claim  for  which  the  auditor 
has  not  issued  his  warrant;  nor  against  the  auditor,  to  compel  him 
to  issue  a  warrant,  when  his  duty  in  the  premises  is  not  ministerial 
simply,  but  involves  the  exercise  of  his  discretion  in  the  examination 
and  liquidation  of  the  claim.     Burton  v.  Furman,  115  N.  C,  166. 

Where  the  state  treasurer  denies  the  correctness  of  a  claim  an- 
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dited  by  the  state  auditor  and  alleges  fraud  in  the  creation  of  the 
indebtedness  or  that  the  services  for  which  a  warrant  was  issued 
were  not  rendered,  mandamus  will  not  lie  to  compel  him  to  pay  it, 
the  question  raised  by  such  claim  being  for  the  legislature,  and  not 
the  courts,  to  determine.     Garner  v.  Worth,  122  N.  C,  250. 

Mandamus  will  not  lie  to  compel  the  public  treasurer  to  pay  a 
claim  against  the  state  however  just  and  unquestioned  when  there  is 
no  appropriation  to  pay  it.  Garner  v.  Worth,  122  N.  C,  250;  nor 
when  the  legislature  has  forbidden  him  to  pay.  Bayne  v.  Jenkins, 
66  N.  C,  356;  Boner  v.  Adams,  65  N.  C,  639;  Contra,  it  will  lie  to  com- 
pel payment  of  a  salary  to  an  office-holder.  White  v.  Ayer,  126  N. 
C.     (Clark  and  Montgomery,  JJ.,  dissenting.) 

When  mandamus  lies. — Querc,  whether  mandamus  lies  against  the 
governor  to  issue  his  warrant  for  an  officer's  salary,  when  it  is  an 
office  which  the  legislature  cannot  abolish.  Cotten  v.  Ellis,  52  N. 
C,  545. 

A  plaintiff  who  has  obtained  a  judgment  against  a  county  is  not 
entitled  to  an  execution  against  it.  His  remedy  is  by  a  writ  of 
mandamus  against  the  board  of  commissioners  of  the  county,  to  com- 
pel them  to  levy  a  tax  for  the  satisfaction  of  the  judgment.  Gooch 
v.  Gregory,  65  N.  C,  142;  Pegram  v.  Com'rs,  64  N.  C,  557;  Lutterloh 
v.  Com'rs,  65  N.  C,  403;  Winslow  v.  Com'rs,  64  N.  C,  218. 

Mandamus  is  the  proper  remedy  to  compel  the  public  treasurer 
to  issue  bonds  authorized  by  act  of  assembly  or  ordinance  of  a  con- 
vention.    Railroad  v.  Jenkins,  65  N.  C,  173. 

Where  a  legislative  act  directs  an  executive  officer  to  do  a  specific 
act,  which  does  not  involve  any  official  discretion,  upon  his  refusal, 
a  mandamus  will  be  ordered.  Railroad  v.  Jenkins,  68  N.  C,  502: 
Russell  v.  Ayer,  120  N.  C,  180. 

Where  a  county  is  divided,  and  the  new  county  is  to  pay  its  /»•#> 
rut  a  of  the  debt,  should  it  fail  to  do  so,  the  commissioners  of  the 
original  county  can,  from  time  to  time,  have  a  mandamus  to  compel 
the  payment  by  the  new  county  of  its  part  of  the  interest  on  the 
debl,  and  of  the  principal  when  due.  Craven  v.  Pamlico,  73  N.  C, 
29S. 

Mandamus  lies  to  compel  a  canvassing  board  to  correct  their  re- 
turns. Moore  v.  Jones,  76  N.  C,  182.  Afterwards  changed  by  stat- 
ute. O'Hara  v.  Powell,  80  N.  C,  103;  Swain  v.  McRae,  Id.,  Ill;  but 
action  of  board  subject  to  review  by  the  courts  on  a  quo  warranto. 
Deberry  v.  Nicholson,  102  N.  C,  465. 

A  mandamus  is  the  appropriate  remedy  to  enforce  payment  of  a 
demand  against  a  municipal  corporation  whose  only  resource  to 
meet  such  a  demand  lies  m  the  exercise  of  the  taxing  power  con- 
ferred by  statute.     Leach  v.  Com'rs,  84  N.  C,  829. 

Mandamus  will  lie  to  compel  public  officers  to  discharge  a  mere 
ministerial  duty  not  involving  any  official  discretion.  County  Board 
v.  State  Board,  106  N.  C,  81;  Russell  v.  Ayer,  120  N.  C,  180;  Wool 
v.  Edenton,  115  N.  C,  10. 

If  the  board  of  county  commissioners  refuse  to  consider  a  credi- 
tor's claim,  the  proper  remedy  is  by  mandamus  to  compel  action  on 
the  subject     Koonce  v.  Com'rs,  106  N.  C,  192. 

Ordinarily,  the  only  remedy  of  a  judgment  creditor  against  a 
county,  is  a  writ  of  mandamus  to  compel  its  commissioners  to  levy 
a  tax  to  pay  the  debt.  A  writ  of  mandamus  will  be  granted  only 
where  one  demanding  it  shows  that  he  has  a  specific  legal  right,  and 
has  no  other  specific  legal  remedy  adequate  to  enforce  it.  Hughes 
v.  Com'rs,  107  N.  C,  528. 

In  a  proceeding  for  mandamus  to  compel  the  levy  of  taxes  for  the 
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payment  of  a  judgment  against  the  board  of  commissioners  of  a 
county,  it  is  no  defence  that  the  judgment  was  rendered  on  a  void 
claim.  Bear  v.  Commissioners,  122  N.  C,  434;  reversed  on  rehear- 
ing, Bear  v.  Commissioners,  124  N.  C,  204. 

A  party  applying  for  it  to  compel  the  county  commissioners  to 
levy  a  tax  to  pay  his  judgment  against  the  county,  must  show 
affirmatively  that  the  consideration  of  the  debt  upon  which  the 
judgment  was  recovered,  was  for  an  ordinary  or  necessary  county 
expense,  or  had  been  sanctioned  by  a  vote  of  the  people.  Bear  r. 
Commissioners,  124  N.  C,  204. 

A  mandamus  will  lie  to  compel  the  distinguishing  items,  in  a  war- 
rant issued  by  penitentiary,  so  the  public  treasurer  may  distin- 
guish as  to  what  years  the  expenses  may  be  charged  in  his  books. 
Arendell  v.  Worth,  125  N.  C,  111. 

Section  5,  chapter  135,  acts  of  1895,  authorizing  the  presiding  or 
resident  judge  of  the  superior  court  to  appoint  additional  county 
commissioners,  on  it  being  certified  to  him  by  the  clerk  of  the  court 
that  the  petition  for  such  appointment  was  properly  signed,  did  not, 
like  section  7  of  chapter  159,  acts  of  1895,  confer  upon  the  judge  any 
unusual  power  to  proceed  by  rule  in  the  first  instance  to  compel  the 
clerk  to  act,  mandamus  being  the  proper  remedy.  Waller  v.  Slkes, 
120  N.  C,  231. 

When  mandamus  does  not  lie. — A  mandamus  does  not  He  to  com- 
pel the  clerk  of  the  court  to  issue  an  execution  on  a  judgment.  The 
remedy  may  be  either  by  a  rule  upon  him  to  compel  him  to  perform 
his  duty  under  penalty  of  an  attachment  for  contempt,  or  by  a  suit 
upon  his  bond.    Gooch  v.  Gregory,  65  N.  C,  142. 

Mandamus  will  not  lie  to  compel  the  public  treasurer  to  pay  money 
on  any  claim  against  the  state  until  the  same  has  been  passed  upon 
and  a  warrant  issued  by  the  auditor  for  that  purpose,  nor  if  the 
legislature  has  forbidden  a  warant  to  issue.  Bayne  v.  Jenkpins,  66 
N.  C,  356:  Boner  v.  Adams,  65  N.  C,  639;  Contra,  White  v.  Ayer,  126 
N.  C.     (Clark  and  Montgomery,  JJ.,  dissenting.) 

Nor  does  a  mandamus  lie  to  compel  a  recount  by  a  county  can- 
vassing board  where  the  board  of  state  canvassers  has  acted  upon 
the  returns,  and  the  remedy  asked  for  would  be  unavailing.  O'Hara 
v.  Powell,  80  N.  C,  103. 

A  mandamus  does  not  lie  against  a  board  of  county  canvassers 
and  the  officer  declared  elected  by  them,  to  compel  a  recount  of  the 
vote.  The  proper  remedy  is  by  a  quo  warranto.  Swain  v.  McRae,  80 
N.  C,  111. 

A  peremptory  mandamus  does  not  lie  to  compel  the  county  com- 
missioners to  receive  an  official  bond  tendered  by  the  superior  court 
clerk.  The  court  can  compel  them  to  act,  but  cannot  control  the 
exercise  of  their  discretion.  Buckman  v.  Com'rs,  80  N.  C,  121 ;  Har- 
rington v.  King,  117  N.  C,  117. 

A  mandamus  will  not  lie  to  compel  the  speakers  of  the  two  houses 
of  the  legislature  to  sign  an  act  duly  passed  by  that  body,  but  which, 
through  inadvertence,  had  not  been  signed  by  the  speakers.  Scar- 
borough v.  Robinson,  81  N.  C,  409. 

A  mandamus  will  not  issue  to  compel  county  commissioners  to 
levy  a  tax  beyond  the  constitutional  limit,  but  only  to  the  end  that 
any  excess  of  revenue  between  the  amount  necessary  to  pay  the 
current  and  necessary  county  expenses  and  the  constitutional  limit 
of  taxation  shall  be  applied  to  the  satisfaction  of  a  debt  against  the 
county.     Cromartie  v.  Com'rs,  87  N.  C,  134. 

An  appellant  is  not  entitled  to  a  mandamus  to  compel  the  judge 
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below  to  send  up  a  correct  statement  of  the  case  upon  an  affidavit 
that  the  case  as  settled  by  the  judge  does  not  correctly  set  forth  the 
grounds  of  exception.  His  remedy  is  by  application  for  a  certiorari, 
McDaniel  v.  King,  89  N.  C.,  29. 

Mandamus  will  not  lie  to  a  Judge  to  "settle  a  case"  when  petitioner 
has,  by  laches,  lost  his  right  to  appeal.    Gross  v.  Cross,  90  N.  C,  15. 

If  the  commissioners  refuse  to  induct  an  ineligible  person  into 
office,  the  courts  will  not  compel  them  to  do  so.  McNeil  v.  Somers, 
96  N.  C.f  467;  Worth  v.  Barrett,  63  N.  C,  199;  Hannon  v.  Grizzard, 
96  N.  C,  293;  S.  C,  99  N.  C,  161. 

While  it  is  the  duty  of  the  register  of  deeds  to  permit  all  persons 
to  inspect  the  records  committed  to  his  custody,  a  mandamus  will 
not  require  him,  without  the  payment  of  his  fees,  to  allow  anyone 
to  make  copies  or  abstracts  therefrom.  Newton  v.  Fisher,  98  N. 
C,  20. 

The  issuance  of  a  license  to  sell  liquor  by  a  board  of  county  com- 
missioners is  a  matter  discretionary,  and  a  mandamus  will  not  issue 
to  compel  them  to  do  so,  it  not  being  alleged  and  shown  that  their 
refusal  to  grant  a  license  was  arbitrary.  Muller  v.  Com'rs,  89  N.  C, 
171;  Com'rs  v.  Com'rs,  107  N.  C,  335;  Jones  v.  Com'rs,  106  N.  C, 
436. 

The  order  of  the  board  of  education  that  plaintiff's  children  be 
admitted  into  a  public  school  furnishes  no  warrant  for  mandamus  to 
enforce  such  admission  when  contrary  to  law.  McMillan  v.  School 
Committee,  107  N.  C,  609. 

Mandamus  will  not  be  granted  to  compel  the  performance  of  an  act 
involving  the  exercise  of  judgment  and  discretion  on  the  part  of  the 
officer  to  whom  its  performance  is  committed.  Burton  v.  Furman, 
115  N.  C,  166.  Nor  to  force  payment  of  a  debt  by  the  state.  Gar- 
ner v.  Worth,  122  N.  C,  250. 

To  enforce  entry  of  judgment. — When  the  superior  court  under- 
takes to  vary  a  judgment  which  has  been  affirmed  by  the  supreme 
court  mandamus,  and  not  an  appeal,  is  the  proper  remedy.  Murrill 
v.  Murrill,  90  N.  C,  120. 

Amendment. — The  court  has  no  power,  with  or  without  amend- 
ment, to  convert  an  action  brought  to  obtain  an  injunction  into  one 
for  a  ma-ndamus.    McNair  v.  Commissioners,  93  N.  C.f  364. 

To  try  the  title  to  office. — An  action  in  the  nature  of  a  quo  war- 
ranto, and  not  a  matidanms,  is  the  proper  remedy  when  the  right  or 
title  to  an  office  is  put  in  issue.  Brown  v.  Turner,  70  N.  C,  93 ;  Mott 
v.  Tate,  66  N.  C,  231. 

Mandamus  cannot  be  used  to  try  the  title  to  office,  under  any 
circumstances.  Howerton  v.  Tate,  66  N.  C,  231;  Ellison  v.  Raleigh, 
89  N.  C,  125.     See  Sees.  604,  607,  608,  ante. 

To  induct  into  office. — One  who  seeks  to  compel  induction  to  an 
office  by  mandamus  must  show  an  affirmative  right  to  the  office. 
Worthy  v.  Barrett,  63  N.  C,  199;  Lyon  v.  Com'rs,  120  N.  C,  237. 

A  mandamus  to  induct  will  not  lie  pending  a  contest  over  the  title 
to  the  office.     Brown  v.  Turner,  70  N.  C,  93. 

A  mandamus  will  not  lie  to  induct  one  into  office  during  the  pen- 
dency of  an  appeal  in  quo  icarranto  between  the  same  parties.  The 
judgment  of  the  court  below  in  favor  of  the  plaintiff  is  suspended  by 
the  appeal  and  the  title  to  the  office  is  undeterminate.  Hannon  v. 
Commissioners,  89  N.  C,  123. 

Note. — Section  610,  ante,  as  now  amended  provides  that  a  man- 
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damns  shall  issue  to  execute  the  judgment  in  9110  warranto  and  for  a 
supersedeas  bond  if  there  is  an  appeal. 

If  term  of  office  expire. — If  the  term  of  the  office  Into  which  the 
plaintiff  in  mandamus,  demands  to  be  inducted,  expires  before  final 
judgment,  the  court  can  do  nothing  but  dismiss  the  action.  Colvard 
v.  Commissioners,  95  N.  C,  515. 

To  re-instate  in  office. — Where  one  is  illegally  removed  from  office 
by  a  municipal  body  and  his  successor  elected  and  inducted,  the 
party  removed  cannot  be  re-instated  by  a  mandamus  against  the  cor- 
poration, but  must  resort  to  a  quo  warranto.  Ellison  v.  Raleigh,  89 
N.  C,  125. 

But  if  after  such  Illegal  removal  no  successor  is  elected,  a  mam- 
damus  is  the  proper  remedy  to  re-instate.  Doyle  v.  Raleigh,  89  N.  C, 
133;  Lyon  v.  Com'rs,  120  N.  C,  237. 

Writ,  how  to  be  obeyed. — The  justices  of  a  county  having  failed, 
for  many  years,  to  levy  a  tax  to  pay  the  interest  on  bonds  issued  by 
the  county  to  aid  in  building  a  railroad,  the  board  of  commissioners 
should  not  be  required  at  the  suit  of  the  creditors,  to  raise  in  one 
year,  by  taxation,  the  whole  amount  of  interest  in  arrear.  In  case 
of  a  mandamus  ordering  the  commissioners  to  levy  a  tax  and  pay  the 
interest  due  to  creditors,  it  was  a  prudent  exercise  of  a  discretion 
to  raise  part  by  taxation,  and  issue'  county  bonds  in  order  to  raise 
the  remainder.    Johnston  v.  Commissioners,  67  N.  C,  101. 

A  mandamus  issued  against  a  county  to  compel  the  levy  of  a  tax  to 
pay  off  its  indebtedness  does  not  warrant  a  levying  of  taxes  in  any 
other  manner  or  time  than  that  presented  by  law  for  ordinary  taxes. 
M8uney  v.  Commissioners.  71  N.  C,  486. 

Coupled  with  other  remedies. — When  a  mandamus  is  granted  to 
compel  a  recanvass  of  election  returns  by  a  board  of  county  com- 
missioners, the  court  can  grant  at  the  same  time  an  order  restrain- 
ing the  persons  declared  elected  upon  the  first  canvass  from  exercis- 
ing the  duties  of  their  offices.    Moore  v.  Jones,  76  N.  C,  188. 

A  party  may  in  the  same  action  sue  to  recover  a  debt  due  from  a 
county  and  demand  a  mandamus  to  compel  its  payment.  McLendon 
v.  Commissioners,  71  N.  C,  38;  Lutterloh  v.  Commissioners,  65  N.  C, 
403;  Fry  v.  Commissioners,  82  N.  C  304;  Leach  v.  Com'rs,  84  N.  C. 
829;  Hughes  v.  Com'rs,  107  N.  C,  598. 

Peremptory  mandamus. — The  eighth  section  of  the  ordinance  of 
the  convention  of  one  thousand  eight  hundred  and  sixty-eight,  hav- 
ing provided  that  when  the  president  and  chief  engineer  of  the 
Northwestern  North  Carolina  Railroad  Company  should  have  com- 
plied with  certain  terms,  in  respect  to  the  first  division  of  the  said 
road,  the  governor  should  direct  that  the  public  treasurer  should 
make  a  loan  to  the  company,  by  issue  of  a  certain  amount  of  state 
bonds,  and  the  terms  having  been  complied  with,  the  company  was 
entitled  to  have  a  peremptory  mandamus  to  compel  the  treasurer  to 
issue  the  bonds,  notwithstanding  the  subsequent  legislation  con- 
tained in  the  acts  of  1868-9,  ch.  32.  and  1869-70,  chs.  71  and  100. 
as  all  those  acts,  taken  together,  left  the  ordinance  above  mentioned 
in  full  force  and  effect.    Railroad  v.  Jenkins,  65  N.  C,  173. 

When  a  debt  against  a  municipal  corporation  has  been  reduced 
to  judgment  in  a  court  of  competent  jurisdiction,  a  peremptory  man- 
datum  may  be  properly  applied  for,  although  such  judgment  is  dor 
mant.  Webb  v.  Com'rs,  70  N.  C,  307;  Broadfoot  v.  Fayetteville,  124 
N.  C,  478. 

A  creditor  of  a  county  cannot  be  compelled,  either  by  the  legis- 
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lature  or  by  the  board  of  commissioners,  to  "bond"  his  debt  and 
wait  five  years  for  its  ultimate  satisfaction;  such  creditor  is  entitled 
to  a  peremptory  mandamus.    Edwards  v.  Com'rs,  70  N.  C,  571. 

Where  a  county  has  means  within  the  limit  of  taxation  to  pay  a 
debt,  a  peremptory  mandamus  will  issue.  Uzzle  v.  Com'rs,  70  N.  C, 
564. 

Alternative  mandamus. — The  proper  judgment  in  an  action  against 
a  city  or  town  upon  a  recovery  upon  a  debt  contracted  for  neces- 
sary expenses,  is  an  alternative  and  not  a  peremptory  mandamus. 
Tucker  v.  Raleigh,  75  N.  C,  267:  Gaslight  Company  v.  Raleigh,  75  N. 
C,  274:  Fry  v.  Com'rs,  82  N.  C,  304. 

Where  the  plaintiff's  demand  may  involve  disputed  facts,  the 
proper  application  is  for  an  alternative  mandamus.  Where,  how- 
ever, the  plaintiff's  claim  is  based  upon  a  judgment,  then  the  proper 
process  is  a  peremptory  mandamus.  Lutterloh  v.  Com'rs,  65  N.  C, 
403;  Webb  v.  Beaufort,  70  N.  C,  307. 

The  mandamus  issued  on  a  judgment  against  a  county  is  usually 
an  alternative  mandamus,  and  if  good  cause  is  not  shown  for  failure 
to  obey,  then  a  peremptory  mandamus  will  issue.  Fry  v.  Com'rs,  82 
N.  C,  304:  Hawley  v.  Com'rs,  82  N.  C,  24:  Hughes  v.  Com'rs,  107  N. 
C,  605;  Edwards  v.  Com'rs,  70  N.  C,  571. 

Sufficient  return. — The  general  rule  is.  that  no  return  to  a  peremp- 
tory mandamus  is  sufficient  except  that  it  has  been  obeyed:  but  If 
a  statute  be  enacted,  after  such  peremptory  order,  forbidding  obe- 
dience and  making  obedience  impossible,  such  new  matter  will,  of 
necessity,  constitute  a  sufficient  return,  provided  the  statute  is  con- 
stitutional and  within  the  law-making  power.     Sedberry  v.  Com'rs, 

66  N.  C,  486. 

Where  a  mandamus  was  issued,  commanding  the  board  of  com-* 
missioners  of  a  county  to  levy  a  tax  sufficient  to  pay  the  plaintiff's 
claim  against  the  county,  and  a  rule  was  afterwards  served  upon 
them  to  show  cause  why  they  should  not  be  attached  for  disobe- 
dience to  the  order,  an  answer  to  the  rule,  that  they  had  levied  a 
sufficient  tax,  and  placed  the  lists  in  the  hands  of  the  sheriff,  is  re- 
sponsive, and  the  rule  ought  to  be  discharged.     Johnson  v.  Com'rs, 

67  N.  C,  101. 

Revived. — Qua  re,  whether  a  mandamus  can  be  revived  in  any  case. 
Carson  v.  Com'rs,  64  N.  C.  566. 

Mandamus  against  justices  of  a  county  cannot  be  revived  against 
board  of  commissioners.     Thomas  v.  Com'rs.  66  N.  C,  522. 

See,  as  to  former  practice,  2  Bat.  Dig.,  902-909. 
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Sec.  624.     Waste,  how  remediable.    C.  C.  P.9  s.  383. 

Wrongs,  remediable  by  the  old  action  of  waste,  are  sub- 
jects of  action  as  other  wrongs  ;  and  the  judgment  may  be 
for  damages,  forfeiture  of  the  estate  of  the  party  offending, 
and  eviction  from  the  premises. 

What  constitutes  a  waste. — A  view  1b  only  requisite  when  the 
court  thinks  proper  to  order  it.  Waste  may  be  defined  to  be  an  un- 
necessary cutting  down  or  destruction  of  timber,  where  there  Is  al- 
ready sufficient  cleared  land  for  the  life-tenant  to  cultivate.  As  to 
swamps,  where  the  making- of  staves  and  shingles  is  the  only  use  to 
be  made  of  the  land,  the  life-tenant  shall  not  be  liable  for  using  such 
timber  recording  to  the  ordinary  use  in  that  part  of  the  country. 
Ballentine  v.  Poyner,  3  N.  C.,  268:  Bright  v.  Wilson.  1  N.  C.t  24. 

Waste,  in  this  country,  is  not  to  be  defined  by  the  rules  of  the 
English  law  in  all  respects.  Cutting  timber  trees  for  the  purpose 
of  clearing  the  land  is  not  waste  here.  What  is  waste  must  be  left 
largely  to  the  discretion  of  the  jury  upon  the  evidence.  If  the  trees 
be  cut,  not  to  clear  the  land,  but  for  sale,  it  is  waste.  Ward  v.  Shep- 
pard,  3  N.  C,  283. 

It  is  waste  to  cut  down  timber  for  sale,  or  to  make  tar  of  light- 
wood  on  the  land.  It  is  not  waste  to  cut  down  timber  to  clear  land 
for  cultivation,  nor  to  cut  it  for  the  purpose  of  repairing  buildings, 
fences  and  plantation  utensils.     Perkins  v.  Coze,  3  N.  C,  339. 

It  is  not  waste  to  clear  land  for  cultivation,  if  necessary  to  the 
enjoyment  of  the  estate,  and  a  sufficient  proportion  of  wood-land  is 
left,  nor  is  it  waste  to  permit  cleared  land  to  grow  up  in  secondary 
growth.  Shine  v.  Wilcox,  21  N.  C,  631;  Lambeth  v.  Warner,  55  N. 
C,  165. 

A  tenant  for  life  of  land  entirely  wild  may  clear  a  fair  proportion 
of  it  for  cultivation  and  sell  the  timber  cut  down  for  that  purpose,  but 
it  is  waste  in  such  a  tenant  to  cut  down  valuable  trees,  not  for  the 
purpose  of  clearing  the  land,  but  to  sell  the  timber.  Davis  v.  Gil- 
liam. 40  N.  C.  308:  Dorsey  v.  Moore,  100  N.  C,  41,  and  cases  cited. 

Where  a  tenant  in  common  took  some  fixtures  belonging  to  a  mill 
which  was  out  of  use  for  want  of  repairs,  and  used  them  tempo- 
rarily in  a  mill  of  his  own,  and  also  burnt  some  useless  rotten  timber 
belonging  to  the  mill-dam,  it  did  not  amount  to  destructive  waste. 
Dodd  v.  Watson,  57  N.  C,  48. 

Srwblv,  that  in  analogy  to  the  case  of  mines  already  opened,  it  is 
not  waste  for  an  occupant  to  continue  to  make  brick  on  premises 
used  for  that  purpose  when  the  tenancy  commenced.  Sledge  v.  Blum. 
63  N.  C,  374.  Nor  for  widow  to  make  turpentine  from  trees  boxed 
by  her  husband.     Carr  v.  Carr.  20  N.  C,  179. 

Waste  is  a  spoiling  or  destroying  of  the  estate,  with  respect  to 
buildings,  wood  or  soil,  to  the  lasting  injury  of  the  Inheritance:  but 
the  acts  done  or  permitted  that  constitute  such  injury  differ  accord- 
ing to  the  condition  of  the  country.  The  clearing  of  land  by  life- 
tenant  is  waste  in  England,  but  in  this  country  it  is  left  for  the  jury 
to  say  whether  the  life-tenant  has  dealt  with  the  land  in  a  husband- 
man-like manner  and  has  observed  the  proportions  of  cleared  and 
wood-land  as  a  prudent  owner  in  fee  would  in  the  management  c* 
his  own  land.  Sherrill  v.  Connor,  107  N.  C,  630;  Starnes  ▼.  Hill,  112 
N.  C,  9. 
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Action  abates,  when. — Formerly  an  action  of  waste  abated  by  the 
death  of  either  the  defendant  or  plaintiff.  Browne  v.  Bllck,  7  N.  C, 
511. 

Under  the  present  Code,  the  action  of  waste  abates,  by  the  death 
of  a  party,  only  as  to  vindictive  damages.  It  can  be  continued  as  to 
actual  damages.     Shields  v.  Lawrence,  72  N.  C,  40. 

Where  pending  an  action  of  ejectment  brought  by  the  husband 
and  wife  for  the  wife's  land  the  husband  dies,  the  action  survives 
to  the  wife,  including  the  right  to  damages  for  waste  and  rent  cur- 
rent and  in  arrear.     King  v.  Little,  77  N.  C,  138. 

Evidence. — In  an  action  by  remainderman  against  tenant  for  life 
for  waste,  the  defendant  testified  that  he  used  the  land  as  a  prudent 
owner  of  the  fee  would  have  done:  and  further,  that  at  the* time  of 
the  commission  of  the  alleged  waste  he  believed  he  was  the  owner 
of  the  fee;  Hrld,  that  the  testimony  of  his  belief  of  ownership  was 
not  collateral  merely,  but  went  directly  to  support  his  evidence  as 
to  the  manner  in  which  he  had  used  the  land,  and  therefore  might 
be  contradicted  by  competent  proofs.    Floyd  v.  Thomas,  108  N.  C,  93. 

Sec.  62S.  For  and  against  whom  an  action  for  waste  lies. 
R.  €.,  c.  116,  s.  1.  52  Hen.  Ill,  c.  23.  6  Edw.  I,  c.  16. 
20  Edw.  I,  st.  2.    11  Hen.  VI,  c.  5. 

In  all  cases  of  waste,  an  action  shall  lie  in  the  superior 
court  at  the  instance  of  him  in  whom  the  right  is,  against 
all  persons  committing  the  same,  as  well  tenant  for  term  of 
life  as  tenant  for  term  of  years  and  guardian. 

Who  may  bring  the  action. — No  one  shall  have  an  action  of  waste, 
unless  he  have  the  immediate  estate  of  inheritance,  and  between 
the  heir  of  the  reversioner  and  the  tenant  who  commits  waste  in  the 
life-time  of  the  reversioner  there  is  no  privity.  Brown  v.  Blick,  7  N. 
C,  511. 

In  an  action  of  waste  where  the  plaintiff's  title  is  set  out  as  a  de- 
vise of  a  remainder  in  fee,  when  it  is  in  fact  a  conversion  in  fee  by 
descent,  the  variance  is  fatal.     Southerland  v.  Jones,  51  N.  C,  321. 

Where  the  husband  has  possession  of  the  wife's  land,  after  issue 
born,  an  action  in  the  nature  of  waste  is  the  proper  remedy  for  an 
injury  to  the  inheritance,  by  cutting  timber  trees,  and  should  be  in 
the  name  of  the  husband  and  wife  jointly.  But  for  an  injury  to  the 
crop  he  would  sue  alone.  Williams  v.  Lanier,  44  N.  C,  30;  Deans  v. 
Jones,  51  N.  C,  230. 

Action  may  be  brought  by  the  reversioner  though  he  may  have 
purchased  the  particular  estate  after  waste  committed.  Dupree  v. 
Dupree,  49  N.  C,  387:  Dorsey  v.  Moore,  100  N.  C,  41. 

Owners  of  executory  bequests  and  other  contingent  interests  can- 
not recover  damages  for  waste  already  committed.  Gordon  v. 
Lowther,  75  N.  C,  193;  Coward  v.  Meyers,  99  N.  C,  198. 

Who  are  liable  for  waste. — A  widow. has  no  right  to  make  turpen- 
tine upon  such  of  her  dower  land  as  was  not  used  for  that  pur- 
pose in  her  husband's  life-time.  She  may  rightfully  work  trees  al- 
ready boxed  and  box  new  trees  in  the  same  territory.  Carr  v.  Carr, 
20  N.  C,  189. 

A  husband  is  dispunishable  for  waste  because  he  is  not  tenant  for 
life  in  his  own  right,  but  is  seized  with  his  wife  in  fee  in  her  right. 
Davis  v.  Gilliam.  40  N.  C,  308. 

899 


§625  CLARK'S   CODE   OF   CIVIL   PROCEDURE. 

The  husband  of  a  tenant  in  dower  is  not  liable  for  mere  permissive 
waste,  after  the  death  of  his  wife  and  the  surrender  of  the  premise*, 
but  he  is  liable  if  he  removes  a  house  from  the  premises,  even  after 
the  death  of  his  wife,  though  he  may  have  built  the  house  himself. 
J)ozier  v.  Gregory.  46  N.  C,  100. 

Injunction  to  stay  waste. — Where  the  reversion  is  divided  among 
several,  the  widow  in  possession  of  land  as  dower  has  in  general  a 
discretionary  power  as  to  getting  Are-wood,  etc.,  but  in  an  extreme 
case  the  court  would  interfere  to  prevent  her  favoring  the  portion 
of  any  one  of  the  reversioners  at  the  expense  of  the  others.  Dal- 
ton  v.  Dalton,  42  N.  C,  197. 

An  injunction  to  stay  waste  will  be  granted  only  if  it  appear  from 
the  facts  stated,  and  not  on  mere  allegation  of  irreparable  injury, 
that  the  injury  will  be  irreparable.  If  the  waste  complained  of  is 
the  cutting  down  timber  and  building  in  the  ordinary  course  of 
agriculture,  this  will  not  be  stayed  pending  litigation  for  the  mere 
insolvency  of  the  party  in  possession.  Thompson  v.  Williams,  54  N. 
C,  176:  Bogey  v.  Shute,  54  N.  C,  180. 

While  persons  holding  a  vested  estate  for  life,  coupled  with  a  con- 
tingent remainder  in  fee,  are  not  liable  in  an  action  of  waste,  they 
may  be  restrained  by  injunction  from  despoiling  the  inheritance. 
Farabow  v.  Green,  108  N.  C,  339;  Gordon  v.  Lowther,  75  N.  C. 
193. 

Where  land  that  has  been  levied  upon  is  being  wasted,  and  the 
officer  is  prohibited,  by  military  order,  from  making  sale,  the  judg- 
ment creditor  is  entitled  to  an  injunction  against  such  waste.  Webb 
v  Boyle,  63  N.  C.  271:  Braswell  v.  Morehead,  45  N.  C.  26. 

When  the  value  of  the  homestead  set  apart  consists  largely  of 
timber,  the  judgment  creditor  Is  entitled  to  have  the  debtor,  or  any- 
one to  whom  he  has  sold  the  timber,  enjoined  from  cutting  such 
trees  for  profit.     Jones  v.  Britton,  102  N.  C,  166. 

&cv  Sec.  338  (2),  ante,  and  cases  cited. 

Sec. {62 6.  Tenant  for  life  aliening,  still  liable.  It.  C,  <?.  116, 
•  8.  2.    ll\Hen.   VI,  c.  5. 

Where  tenant  for  life  or  years  grants  his  estate  to  another, 

and  still  continues  in  the  possession  of  the  lands,  tenements, 
or  hereditaments,  an  action  shall  lie  against  the  said  tenant 
for  life  or  years. 

Purchase  of  estate  by  reversioner. — Where  the  reversioner  pur- 
chases the  estate  of  the  particular  tenant,  after  waste  committed, 
it  does  not  per  w  amount  to  a  release  of  a  claim  for  damages  for  such 
waste.     Dupree  v.  Dupree,  49  N.  C,  387. 

Permissive  waste. — A  life-tenant  is  liable  for  permissive  waste, 
under  The  Code,  Sees.  624  to  630,  if.  through  his  neglect  or  wanton- 
ness, permanent  Injury  is  done  to  the  inheritance.  Sherrill  ▼.  Con- 
nor. 107  N.  C,  630. 

Sec.  627.    Action  by  tenant  against  co-tenant.   R.  C,  c  116, 

s.  4.    13  Edw.  I,  c.  22. 

Where  a  joint-tenant  or  a  tenant  in  common  commits 
waste,  an  action  shall  lie  against  him  at  the  instance  of  his 

co-tenant  or  joint-tenant. 
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Action  against  tenant  in  common. — An  action  for  waste  allowed 
one  tenant  in  common  against  his  co-tenant  is  confined  to  cases 
where  there  is  a  permanent  injury  done  to  the  property  held  in  com- 
mon. Smith  v.  Sharpe,  44  N.  C,  91;  Welling  v.  Burroughs,  43  N. 
C,  61. 

Qwzre,  whether  an  action  in  the  nature  of  waste  will  lie  for  one 
tenant  in  common  against  another,  even  where  the  injury  amounts 
to  destruction.    Darden  v.  Cowper,  52  N.  C,  210. 

Under  this  section  one  tenant  in  common  may  sue  his  co-tenant 
for  waste.     Hinson  v.  Hinson,  120  N.  C,  400. 

Action  in  restraint  of  waste. — Under  this  section  providing  that 
one  tenant  in  common  may  maintain  an  action  for  waste  against  his 
co-tenant  or  joint  tenant,  tenants  in  common  may  maintain  an  action 
to  restrain  waste  by  their  co-tenant.  Morrison  v.  Morrison,  122  N.  C, 
598. 

Sec.  628.  Heirs  shall  have  the  action.  It.  C.9c.  116,  s.  5* 
52  Hen.  Ill,  c.  23.  6  Edw.  1,  c.  5.  11  Hen.  VI,  c.  5. 
20  Edw.  I,  st.  2. 

Every  heir  shall  have  his  action  for  waste  committed  on 

lands,  tenements  or  hereditaments  of  his  own  inheritance 

as  well  in  the  time  of  his  ancestor  as  in  his  own. 

Sec.  629.  Judgment  for  treble  damages  and  place  wasted* 
It.  C,  c.  116,  s.  3.    6  Edw.  I,  c.  5.    20  Edw.  I.  st.  2. 

In  all  cases  of  waste,  when  judgment  shall  be  against  the 
defendant,  the  court  may  give  judgment  for  thrice  the 
amount  of  the  damages  assessed  by  the  jury,  and  also  that 
the  plaintiff  recover  the  place  wasted  if  the  said  damages 
shall  not  be  paid  on  or  before  a  day  to  be  named  in  the 
judgment. 

Judgment  for  damages  only. — A  judgment  in  an  action  for  waste 
is  not  erroneous  if  rendered  for  damages  only,  and  not  also  for  place 
wasted.     Bright  v.  Wilson,  1  N.  C,  24. 

In  an  action  brought  by  the  reversioners  for  waste  against  the 
tenant  in  dower,  the  jury  returned  a  verdict  for  the  plaintiff:  Held, 
that  they  are  entitled  to  treble  damages,  in  the  discretion  of  the 
court.  This  section  provides  that  the  court  may  give  judgment  for 
treble  damages  and  the  place  wasted,  and  the  supreme  court  will  not 
make  such  discretionary  power  obligatory.  .Sherrill  v.  Connor,  107 
N.  C,  543. 

Sec.  630.  Remedies  for  injuries  heretofore  remediable  by 
writ  of  nuisance.    C.  C,  P.,  s.  387 • 

Injuries  remediable  by  the  old  writ  of  'nuisance  are  sub- 
jects of  action  as  other  injuries ;  and  in  such  action  there 
may  be  judgment  for  damages,  or  for  the  removal  of  the 
nuisance,  or  for  both. 
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« 

Remedy. — When  a  nuisance  has  been  established  by  the  verdict  of 
a  jury,  the  judge  may,  in  his  discretion,  give  the  defendant  a  cer- 
tain time  to  abate  it,  and,  if  not  then  done,  grant  leave  to  plaintiff  to 
renew  his  motion  for  an  injunction.    Hyatt  v.  Myers,  71  N.  C,  271. 

Discretionary. — The  abatement  of  the  nuisance  rests  in  the  dis- 
cretion of  the  judge.  Brown  v.  R.  R.,  83  N.  C,  128;  Eason  v.  Perkins. 
17  N.  C,  38;  Ridley  v.  R.  R.f  118  N.  C,  996. 

Limitation. — No  length  of  possession  can  operate  as  a  bar  to  an 
abatement  of  a  nuisance  on  behalf  of  the  public.  State  v.  Holman, 
104  N.  C,  861. 
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RULES  OF  PRACTICE 

IN  THE 

Supreme  Court  of  North  Carolina, 

REVISED  AND  IN  FORCE 

1  July,  1900. 

Rules  kevisbd  and  adopted  119  N.  C,  130,  amended 

121  N.  C,  694  and  125  N.  0. 


Power  of  court  to  make  rules. — The  supreme  court,  since  the  con- 
stitution of  1868,  is  an  organic  branch  of  the  state  government,  and 
not  bound  by  acts  of  the  legislature  undertaking  to  regulate  its  rules 
of  practice.    Herndon  v.  Insurance  Co.,  Ill  N.  C.f  384. 

Discussion  of  the  practice  in  the  supreme  court  and  its  powers 
under  the  old  and  new  constitution.  Herndon  v.  Insurance  Co.,  Ill 
N.  CM  384;  Horton  v.  Green,  104  N.  C.f  400. 

Rules  mandatory,  not  directory. — Walker  v.  Scott,  102  N.  C,  487; 
Wiseman  v.  Com'rs,  104  N.  C,  330;  Edwards  v.  Henderson,  109  N. 

The  general  assembly  may  alter  the  rules  prescribed  for  lower 
court  but  not  those  for  supreme  court  State  v.  Edwards,  110  N. 
C,  511. 

Applicants  fob  License. 

1.  When  Examined. 

Applicants  for  license  to  practice  law  will  be  examined 
on  the  first  Monday  of  each  Term  and  at  no  other  time. 
All  examinations  will  be  in  writing. 

2.  Requirements  and  Course  of  Study* 

Each  applicant  must  have  attained  the  age  of  twenty-one 
years,  and  must  have  studied — 
Eweli's  Essentials,  3  vols. 
Clark  on  Corporations. 
Schouler  on  Executors. 
Bispham's  Equity. 
Clark's  Code  of  Civil  Procedure. 
Volume  1,  Code  of  North  Carolina. 
Constitution  of  North  ( Carolina. 
Constitution  of  the  United  States. 
Creasy's  English  Constitution. 
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Each  applicant  must  have  read  law  for  twelve  months  at 
least,  and  shall  file  with  the  Clerk  a  certificate  of  good 
moral  character,  signed  by  two  members  of  the  bar  who 
are  practicing  attorneys  of  this  court. 

5.    Deposit, 

Each  applicant  shall  deposit  with  the  Clerk  a  sum  of 
money  sufficient  to  pay  the  license  fee  before  he  shall  be 
examined ;  and  if,  upon  his  examination,  he  shall  fail  to 
entitle  himself  to  receive  a  license,  the  money  shall  be 
returned  to  him. 

Appeals — When  Heard. 

4.    Docketing* 

Each  appeal  shall  be  docketed  for  the  judicial  district  to 
which  it  properly  belongs.  Appeals  in  criminal  actions 
shall  be  placed  at  the  head  of  the  docket  of  each  district. 
Appeals  in  both  civil  and  criminal  cases  shall  be  docketed, 
each  in  its  own  class,  in  the  order  in  which  they  are  filed 
with  the  Clerk. 

If  not  docketed  next  term,  appeal  dismissed. — If  an  appeal  is  not 
docketed  at  the  next  ensuing  term  of  the  supreme  court,  it  will  be 
dismissed.     State  v.  James,  108  N.  C,  792. 

See  cases  cited  under  Sec.  544,  ante. 

Appeal,  when  deemed  docketed. — An  appeal  is  deemed  docketed 
when  the  transcript  is  received  by  the  clerk  of  the  appellate  court. 
It  then  becomes  a  record  of  that  court,  not  subject  to  the  control  of 
parties  or  their  counsel.     Brafford  v.  Reed,  124  N.  C,  345. 

Court  judges  of  sufficiency  of  record. — The  supreme  court  renders 
judgment  upon  inspection  of  the  whole  record  and  must,  therefore, 
be  satisfied  of  the  sufficiency  of  such  record.  (Section  957  of  The 
Code.)     State  v.  Daniel,  121  N.  C,  574. 

If  docketed  next  term  but  after  call  of  district. — An  appeal  dock- 
eted in  the  supreme  court  at  any  time  during  the  term  next  after 
it  was  taken  is  in  time  and  will  not  be  dismissed,  except  as  pro- 
vided in  Rule  17.  Rollins  v.  Love,  97  N.  C,  210;  Porter  v.  Railroad, 
106  N.  C,  478:  Davison  v.  Land  Co.,  120  N.  C.  259. 

Superior  court  may  also  adjudge  appeal  abandoned. — Where,  after 
appeal  taken,  the  appellant  neglects  to  have  a  transcript  docketed 
in  the  supreme  court,  the  superior  court  may,  upon  proper  notice, 
adjudge  that  the  appeal  has  been  abandoned,  and  proceed  in  the 
cause  as  if  no  appeal  had  been  taken.  Avery  v.  Pritchard,  93  N.  C, 
266;  Cline  v.  Mfg.  Co.,  116  N.  C,  837. 
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If  case  not  settled,  but  without  laches  of  appellant. — An  appeal 
must  be  brought  to  the  next  term  of  the  supreme  court  If  for  any 
cause  the  judge  fail  to  settle  the  case  In  time  to  be  docketed  the  ap- 
pellant must  docket  the  record  without  the  "case"  and  apply  for  a 
certiorari  at  such  first  term.  It  will  be  too  late  at  the  next  term. 
Suiter  v.  Brittle,  92  N.  C,  53;  Pitman  v.  Kimberly,  92  N.  C,  562; 
Norman  v.  Snow,  94  N.  C,  431. 

See  Sees.  545  and  550,  ante,  and  Rules  17  and  41,  post. 

5*     When  Heard. 

The  transcript  of  record  on  appeal  from  a  judgment  ren- 
dered before  the  commencement  of  a  term  of  this  Court 
must  be  docketed  at  such  term  before  entering  upon  the 
call  of  the  docket  of  the  district  to  which  it  belongs,  and 
stand  for  argument  in  its  order.  The  transcript  of  the 
record  on  appeal  from  a  Court  in  a  county  in  which  the 
Court  shall  be  held  during  the  term  of  this  Court  may  be 
filed  at  such  term,  or  at  the  next  succeding  term.  If  filed 
before  the  Court  begins  the  perusal  of  the  docket  of  the  dis- 
trict to  which  it  belongs,  it  shall  be  heard  in  its  order ; 
otherwise,  if  a  civil  case,  it  shall  be  continued,  unless,  by 
consent,  it  is  submitted  upon  printed  argument,  under  Rule 
10  ;  but  appeals  in  criminal  actions  shall  each  be  heard  at 
the  term  at  which  it  is  docketed,  unless  for  cause,  or  by 
consent,  it  is  continued  :  Provided,  however.  That  a  cause 
from  the  First,  Second  and  Third  Districts,  which  is  tried 
between  January  1st  and  the  first  Monday  in  February,  and 
between  September  1st  and  the  last  Monday  in  September, 
is  not  required  to  be  docketed  at  the  immediately  succeed- 
ing term  of  this  Court,  though  if  docketed  in  time  for  hear- 
ing at  said  first  term,  the  appeal  will  stand  regularly  for 
argument. 

Practice  as  to  docketing  appeals  summarized. — 1..  Cases  tried  be- 
fore the  commencement  of  a  term  of  the  supreme  court  must  be 
docketed  at  such  term  before  the  completion  of  the  call  of  causes 
from  the  district  to  which  it  belongs.  2.  If  not  docketed  by  that 
time,  the  appellee  may  docket  certificate,  under  Rule  17,  and  have 
appeal  dismissed.  3.  If  appellee  does  not  do  this,  the  appeal  can  be 
docketed  at  any  time  during  said  term,  but  will  be  dismissed  if  not 
docketed  till  after  the  close  of  such  term.  4.  Appeals  from  judg- 
ments rendered  during  a  term  of  the  supreme  court  are  not  required 
to  be  docketed  at  such  term,  but  if  sent  up  and  docketed  at  such 
term  before  the  completion  of  the  call  of  the  district,  they  Bland 
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regularly  for  trial.  5.  All  appeals  in  criminal  cases  and  appeals  in 
civil  cases  submitted  upon  printed  argument  under  Rule  10  are 
heard  at  the  first  term,  though  docketed  after  the  call  of  the  district 
to  which  they  belong.  6.  If  by  neglect  of  judge,  clerk,  or  cause 
other  than  neglect  of  appellant,  the  "case  on  appeal"  cannot  be  dock- 
eted at  the  first  term  after  the  trial  below,  the  appellant  should 
docket  the  rest  of  the  transcript  at  such  term  and  more  for  a  cer- 
tiorari, or  he  will  lose  his  appeal.  Porter  v.  Railroad,  106  N.  C,  478; 
Causey  v.  Snow,  116  N.  C,  497. 

Note. — The  first  of  above  summary  is  modified  by  the  above 
Rule,  as  amended,  which  now  requires  that  the  appeal,  shall  be 
docketed  "before  entering  upon  the  call  of  the  docket  of  the  district 
to  which  it  belongs,  and  the  addition  of  the  proviso  as  to  certain 
cases  from  the  1st,  2nd  and  3rd  districts. 

Salutary  rule. — The  rule  as  to  the  time  within  which  an  appeal 
must  be  docketed  is  salutary,  and  will  be  enforced.  Walker  v.  Scctt. 
102  N.  C,  487;  Wiseman  v.  Com'rs,  104  N.  C,  331. 

Appeal  not  docketed  at  next  term< — It  is  the  duty  of  an  appellant 
to  have  the  transcript  of  the  record  on  appeal  docketed  in  the  su- 
preme court  at  the  term  thereof  next  after  the  rendition  of  the  judg- 
ment from  which  he  appealed.  If  the  appeal  is  not  docketed  till 
next  term  it  must  be  dismissed;  and  this,  though  the  appellee  did 
not  move  to  docket  and  dismiss  during  the  week  allotted  for  that 
district.  Porter  v.  Railroad,  106  N.  C,  478;  Hinton  v.  Pritchard. 
108  N.  C,  412;  Commissioners  v.  Steamship  Co.,  98  N.  C  163.  Even 
when  the  appeal  is  by  the  state.     State  v.  Deyton,  119  N.  C,  880. 

Where  an  appeal,  taken  at  the  November  term.  1889,  of  the  su- 
perior court,  was  not  docketed  in  this  court  until  17  October,  1890, 
and  no  part  of  the  record  has  been  printed  (no  leave  to  appeal  In 
forma  pauperis  having  been  obtained),  the  appeal  must  be  dismissed 
for  either  cause  stated.  In  re  Berry,  107  N.  C,  326;  Pipkin  v.  Green, 
110  N.  C,  462. 

From  judgment  In  vacation. — Where,  by  agreement,  the  trial  judge 
takes  the  papers  and  renders  judgment  in  vacation  as  of  the  term, 
the  appeal  should  be  to  term  of  the  supreme  court  next  after  the 
term  of  the  superior  court  as  of  which  the  judgment  is  rendered. 
Norman  v.  Snow,  94  N.  C,  431. 

Appeals  from  judgments  taken  during  the  term. — The  law  favors 
promptness  and  diligence  in  sending  up  appeals,  and,  when  docketed 
before  call  of  the  district  completed,  appeals  stand  for  argument 
even  in  cases  tried  below  during  the  same  term  of  the  supreme 
court,  though  the  rule  allows  appeals  to  be  taken  to  the  next  term. 
Avery  v.  Pritchard,  106  N.  C,  344. 

Where  a  case  was  tried  below  after  the  commencement  of  the 
term  of  this  court  to  which  the  appeal  was  taken,  appellant  Is  not 
prejudiced  by  a  refusal  of  his  motion  for  a  certiorari  returnable  at 
such  term,  but  may  docket  his  appeal  at  the  next  term.  Critx  v. 
Sparger,  121  N.  C,  283. 

Within  ten  days  before  beginning  of  term  of  supreme  court. — There 
is  no  requirement,  as  a  prerequisite  for  perfecting  appeals,  that  the 
term  at  which  the  judgment  was  rendered  should  end  ten  days  be- 
fore the  commencement  of  the  term  of  the  supreme  court  The  head- 
note  in  Gregory  v.  Hobbs.  which  so  indicates,  is  misleading.  Avery 
v.  Pritchard.  106  N.  C,  344.  Note. — See  proviso  now  added  to  above 
Rule  as  to  cases  from  first  three  districts. 
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« 

When  term  below  begins  before,  but  adjourns  after,  commence- 
ment of  term  of  supreme  court. — Where  the  trial  term  at  which  a 
Judgment  was  rendered  commenced  before  but  was  not  adjourned  un- 
til after  the  first  day  of  the  term  of  this  court,  the  appellant  need  not 
docket  his  appeal  until  after  the  ensuing  term  of  this  court.  Davi- 
son y.  Land  Company,  120  N.  C,  259. 

Should  docket  all  of  record  obtainable. — It  is  the  duty  of  an  appel- 
lant to  have  his  appeal  docketed  at  the  first  term  of  this  court  fol- 
lowing the  trial  below,  and  if,  without  laches  on  his  part,  the  case 
on  appeal  should  not  then  be  settled  by  the  judge,  he  should  file 
the  rest  of  the  transcript  and  apply  for  a  certiorari.  Otherwise,  the 
appeal  will  be  dismissed.  Burrell  v.  Hughes,  120  N.  C,  277,  and 
numerous  cases  there  cited;  Norwood  v.  Pratt,  124  N.  C,  745. 

May  docket  at  proper  term,  after  district  is  called,  if  before  motion 
to  dismiss. — Though,  the  motion  for  a  certiorari  is  denied,  the  appel- 
lant may  docket  the  appeal  at  term  of  this  court  to  which  it  was 
taken  before  a  motion  is  lodged  for  its  dismissal  or,  if  the  case  was 
tried  below  since  the  commencement  of  the  term  to  which  the  appeal 
was  taken,  the  appellant  may  docket  the  appeal  regularly  at  the 
next  term.    Rothchild  v.  McNichol,  121  N.  C,  284. 

Delay  caused  by  default  in  mails. — Where  the  transcript  of  a  record 
was  deposited  in  the  post-offlce  in  ample  time  to  have  reached  the 
supreme  court  and  have  been  docketed  before  entering  on  the  call 
of  the  calendar  for  that  district,  but  by  some  delay  in  the  mail  it 
did  not  do  so,  the  excuse  is  reasonable,  and  the  appeal  will  not  be 
dismissed.    Walker  v.  Scott,  104  N.  C,  481. 

Not  sufficient  excuse. — The  factthat,  on  an  appeal,  negotiations  for 
compromise  were  pending  is  no  excuse  for  failure  to  docket  the  ap- 
peal.    Mortgage  Co.  v.  Long,  116  N.'  C,  77. 

Waiver. — Where  counsel  waived  the  diligence  required  by  this 
Rule,  as  to  docketing  appeal,  it  will  not  be  exacted  by  the  court. 

mRhK.£  c,.r  ^ 

6.  Appeals  in  Criminal  Actions. 

Appeals  in  criminal  cases,  docketed  before  the  call  of  the 
docket  for  its  district,  shall  be  heard  before  the  appeals  in 
civil  cases  from  said  district.  Criminal  appeals  docketed 
after  the  beginning  of  the  call  of  the  docket  of  the  district 
to  which  they  belong,  shall  be  called  immediately  at  the 
close  of  argument  of  appeals  from  the  Twelfth  District, 
unless,  for  cause,  otherwise  ordered,  and  shall  have  priority 
over  civil  cases  placed  at  the  end  of  the  docket. 

Appeal  by  state  dismissed. — Appeal  by  the  state  in  a  criminal  ac- 
tion not  docketed  in  the  supreme  court  until  two  terms  have  lapsed 
will  be  dismissed.     State  v.  Deyton,  119  N.  C,  880. 

7.  Call  of  Each  Judicial  District. 

Causes  from  the  First  District  will  be  called  on  Tuesday  of 
the  first  week  of  each  term  of  the  Court ;  from  the  Second 
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District,  on  Tuesday  of  the  second  week  ;  from  the  Third  Dis- 
trict, on  Tuesday  of  the  third  week  ;  from  the  Fourth  District, 
on  Tuesday  of  the  fourth  week ;  from  the  Fifth  District, 
on  Tuesday  of  the  fifth  week  ;  from  the  Sixth  District,  on 
Tuesday  of  the  sixth  week ;  from  the  Seventh  District,  on 
Tuesday  of  the  seventh  week  ;  from  the  Eighth  District,  on 
Tuesday  of  the  eighth  week ;  from  the  Ninth  District,  on 
Tuesday  of  the  ninth  week ;  from  the  Tenth  District,  on 
Tuesday  of  the  tenth  week ;  from  the  Eleventh  District, 
on  Tuesday  of  thp  eleventh  week,  and  from  Twelfth  Dis- 
trict, on  Tuesday  of  twelfth  week. 

8.  End  of  Docket. 

The  call  of  causes  not  reached  and  disposed  of  during  the 
period  allotted  to  each  district,  and  those  put  to  the  foot  of 
the  docket,  shall  begin  at  the  close  of  argument  of  appeals 
from  Twelfth  District,  and  each  cause  in  its  order,  tried  or 
continued,  subject  to  Rule  6  ;  but  at  the  term  of  the  Court 
held  next  preceding  the  end  of  the  year,  no  civil  cause  will 
be  called  and  tried  after  the  expiration  of  the  twelve  weeks 
designated,  unless  by  consent  of  parties  and  the  assent  of 
the  Court. 

9.  Call  of  the  Docket. 

Each  appeal  shall  be  called  in  its  proper  order ;  if  any 
party  shall  not  be  ready,  the  cause,  if  a  civil  action,  may 
be  put  to  the  foot  of  the  district  by  the  consent  of  counsel 
appearing,  or  for  cause  shown,  and  be  again  called  when 
reached,  if  the  docket  shall  be  called  a  second  time ;  other- 
wise, the  first  call  shall  be  peremptory  ;  or  at  the  first  term 
of  the  Court  in  the  year,  it  may  by  consent  of  the  Court  be 
put  to  the  foot  of  the  docket ;  if  no  counsel  appear  for 
either  party  at  the  first  call,  it  will  be  put  to  the  end  of  the 
district  unless  a  printed  brief  is  filed  by  one  of  the  parties, 
and  if  none  appear  at  the  second  call,  it  will  be  continued 
unless  the  Court  shall  otherwise  direct.  The  appeals  in 
criminal  actions  will  be  called  peremptorily  for  argument 
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on  the  first  call  of  the  docket,  unless  for  good  cause  assigned* 

10.  Submission  on  Printed  Argument. 

When,  by  consent  of  counsel,  it  is  desired  to  submit  a 
case  without  oral  argument,  the  Court  will  receive  printed 
arguments,  without  regard  to  the  number  of  the  case  on 
docket,  or  date  of  docketing  appeal.  Such  consent  must 
be  signed  by  counsel  of  both  parties  and  filed,  and  the  Clerk 
shall  make  a  note  thereof  on  the  docket,  but  the  Court,  not; 
withstanding,  can  direct  an  oral  argument  to  be  made  if  it 
shall  deem  best. 

11.  If  Orally  Argued. 

When  the  case  is  argued  orally  on  the  regular  call  of  the 
docket,  in  behalf  of  only  one  of  the  parties,  no  printed  argu- 
ment for  the  other  party  will  be  received,  unless  it  is  filed 
before  the  oral  argument  begins.  No  brief  or  argument 
will  be  received  after  a  case  has  been  argued,  or  submitted, 
except  upon  leave  granted  in  open  court,  after  notice  to 
opposing  counsel. 

12.  If  Brief  Filed  By  Eitlier  Party. 

When  a  case  is  reached  on  the  regular  call  of  the  docket, 
and  a  printed  brief  or  argument  shall  be  filed  for  either 
party,  the  case  shall  stand  on  the  same  footing  as  if  there 
were  an  appearance  by  counsel. 

If  brief  filed,  no  continuance  except  for  cause. — When  a  printed 
brief  is  filed,  a  motion  by  the  opposite  party  to  continue  the  cause 
will  not  be  granted  unless  expressly  assented  to,  or  for  good  cauee 
shown.     Dibbrell  v.  Insurance  Co.,  109  N.  C,  314. 

Printed  briefs  though  not  required,  always  desired. — Well  consid- 
ered briefs  being  of  great  advantage  to  an  appellate  court  m  all 
cases,  and  the  cost  of  printing  the  same  being  allowed  to  the  suc- 
cessful party,  it  is  desirable,  though  not  required  by  the  rules,  that 
they  should  be  printed  and  filed.  Alexander  v.  Alexander,  12C  N.  C, 
472. 

13.  Cases  Heard  Out  of  their  Order. 

In  cases  where  the  State  is  concerned,  involving  or  affect- 
ing some  matter  of  general  public  interest,  the  Court  may, 
upon  motion  of  the  Attorney  General,  assign  an  earlier  place 
in  the  calendar,  or  fix  a  day  for  the  argument  thereof,  which 
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shall  take  precedence  of  other  business.  And  the  Court,  at 
£he  instance  of  a  party  to  a  cause  that  directly  involves  the 
right  to  a  public  office,  or  at  the  instance  of  a  party  arrested 
in  a  civil  action  who  is  in  jail  by  reason  of  inability  to  give 
bond,  or  from  refusal  of  the  Court  to  discharge  him,  may 
make  the  like  assignment  in  respect  to  it. 

Case  advanced  though  docketed  before  required. — Where  an  ac- 
tion involving  title  to  public  office  is  tried  after  the  beginning  of  a 
term  of  the  supreme  court  and,  on  appeal  from  the  judgment  ren- 
dered, by  observing  the  statutory  regulations,  has  come  to  such  term 
of  the  supreme  court  after  the  call  of  the  district  to  which  the  cause 
belongs,  the  court  can,  under  Rule  13,  set  the  case  down  for  argu- 
ment, though  it  is  not  entitled  to  be  heard  of  right.  Caldwell  v.  Wil- 
son, 121  N.  C,  423. 

14.  Cases  Heard  Toaether. 

Two  or  more  cases  involving  the  same  question  may,  by 
leave  of  the  court,  be  heard  together,  but  they  must  be 
argued  as  one  case,*  the  court  directing,  when  the  counsel 
disagree,  the  course  of  the  argument. 

When  Dismissed. 

15,  If  Appeal  Not  Prosecuted* 

Cases  not  prosecuted  for  two  terms  shall,  when  reached 
in  order  after  the  second  term,  be  dismissed  at  the  cost'of 
the  appellant,  unless  the  same,  for  sufficient  cause,  shall  be 
continued.  When  so  dismissed,  the  appellant  may,  at  any 
time  thereafter,  not  later  than  during  the  week  allotted  to 
the  district  to  which  it  belongs  at  the  next  succeeding  term, 
move  to  have  the  same  reinstated,  on  notice  tq  the  appellee 
and  showing  sufficient  cause. 

Dismissed  if  not  prosecuted. — An  appeal  not  prosecuted  for  two 
terms  of  the  supreme  court  will  be  dismissed  when  reached  in  regii 
lar  order,  unless  good  cause  be  shown  for  a  continuance.  Brantley 
v.  Jordan,  92  N.  C,  291;  Cox  v.  Jones,  113  N.  C,  276. 

Motion  to  reinstate  not  later  than  next  term. — Failure  to  prosecute 
an  appeal  for  two  terms,  Is  sufficient  ground  for  dismissal,  unless, 
for  sufficient  cause  shown,  the  case  shall  be  continued.  Motion  to 
reinstate,  upon  notice,  may  be  heard  not  later  than  the  next  term. 
Wiseman  v.  Commissioners,  104  N.  C,  330. 

If  reinstated. — When  a  motion  to  dismiss  an  appeal,  because  not 
prosecuted  in  apt  time,  is  allowed,  but  subsequently  the  case  is  re- 
instated, a  failure  to  print  within  the  time  prescribed  wlU  not  be 
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deemed  a  sufficient  ground  for  a  dismissal,  but  further  time  will  be 
granted.     Briggs  v.  Jervis,  98  N.  C,  454. 

Will  not  be  reinstated. — An  appeal  dismissed  under  rule  15,  be- 
cause when  reached  in  its  order  at  the  third  term  on  which  it  was  on 
the  docket,  no  one  appeared  to  prosecute  it,  will  not  be  reinstated  on 
appellant's  affidavit  that  his  attorney  was  sick,  it  not  appearing  that 
appellant  made  any  inquiry  of  his  attorney  regarding  the  appeal, 
or  sought  to  get  other  counsel  to  attend  to  it.  Martin  v.  Chambers, 
116  N.  C,  673. 

If  no  diligence,  after  remand. — Where  a  case  was  remanded  from 
the  supreme  court  to  the  end  that  appellant  might  have  a  lost  re- 
cord supplied  by  proper  proceedings  in  the  court  below,  which  has 
not  been  done,  and  the  record  is  as  defective  as  when  the  order  of 
remand  was  made,  though  three  or  four  terms  of  the  superior  court 
In  that  county  have  transpired  and  no  excuse  is  rendered  for  the 
l<ich<#t  the  case  will  be  dismissed  on  motion  of  appellee  under 
Rule  15  of  the  supreme  court.     Cox  v.  Jones,  113  N.  C,  276. 

Superior  court  may  adjudge  appeal  abandoned. — Where  an  appel- 
lant neglects  to  prosecute  his  appeal,  the  appellee  may  either  move 
to  docket  and  dismiss  under  the  rule,  or  he  may  proceed  with  the 
action  in  the  superior  court.  Avery  v.  Pritchard,  93  N.  C,  266: 
Fisher  v.  Mining  Co.,  105  N.  C,  123. 

Rule  not  merely  directory. — Rules  of  the  supreme  court  are  not 
merely  directory;  it  is  the  duty  of  the  appellant  to  prosecute  his  ap- 
peal according  to  the  rules.    Wiseman  v.  Com'rs,  104  N.  C,  330. 

16.    Motion  to  Dismiss.. 

A  motion  to  dismiss  an  appeal  for  non-compliance  with 

the  requirements  of  the  statute  in  perfecting  an  appeal  must 

be  made  at  or  before  entering  upon  the  trial  of  the  appeal 

upon  its  merits,  and  such  motion  will  be  allowed  unless 

such  compliance  be  shown  in  the  record,  or  a  waiver  thereof 

appear  therein,  or  such  compliance  is  dispensed  with  by  a 

writing  signed  by  the  appellee  or  his  counsel,  to  that  effect, 

or  unless  the  court  shall  allow  appropriate  amendments. 

When  to  be  made. — A  motion  to  dismiss  an  appeal  because  the 
appellant  has  not  complied  with  the  requirement  of  the  statute  and 
rules  of  court  in  respect  to  the  manner  of  perfecting  an  appeal,  must 
be  made  at  or  before  entering  upon  the  hearing  of  the  cause.  Hutch- 
ison v.  Rumfelt,  82  N.  C,  425;  Rose  v.  Baker,  99  N.  C,  323. 

If  docketed  during  next  term,  but  after  call  of  district. — An  appeal 
will  not  be  dismissed  if  docketed  at  the  proper  term,  but  after  the 
call  of  the  district  to  which  it  belongs,  when  the  appellee  failed  to 
docket  and  dismiss  at  the  end  of  the  call  of  the  district  (as  allowed 
by  Rule  17).  Rollins  v.  Love,  97  N.  C,  210:  Bryan  v.  Moring,  99  N. 
C  16;  Barbee  v.  Green,  91  N.  C,  158;  Hughes  v.  Boone,  100  N.  C, 
347. 

If  not  docketed  till  after  the  next  term. — Where  the  appellant  fails 
to  docket  his  appeal  during  the  term  at  which,  under  the  statute  and 
rules  of  court,  it  should  be  docketed,  it  will  be  dismissed  on  motion, 
notwithstanding  the  appellee  did  not  docket  the  certificate  and  dis- 
miss the  appeal,  as  he  might  have  done  under  Rule  17.     Hlnton  v. 
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Pritchard,  108  N.  C.,  412;  Porter  v.  Railroad,  106  N.  C,  478;  State  v. 
Deyton,  119  N.  C,  880. 

If  not  docketed  before  close  of  call  of  the  district. — Where  an  ap- 
peal is  not  docketed  at  the  next  term  before  the  close  of  the  call 
of  district,  the  appellee  may  docket  a  transcript,  or  the  certificate 
of  the  clerk,  as  prescribed  by  Rule  17,  and  have  the  appeal  dis- 
missed. Cross  v.  Williams,  91  N.  C,  496.  Note. — The  rule  now 
requires  docketing  "before  begining  call  of  district"  and  not  "before 
close  of  call." 

See  other  cases  cited  under  Rule  17. 

Defects  in  undertaking  on  appeal. — An  appeal  will  not  be  dis- 
missed because  of  defects  in  the  undertaking  on  appeal,  unless  the 
provisions  of  ch.  121,  laws  of  1887,  are  observed  by  giving  the  twenty 
days'  notice  required  thereby.  As  this  statutory  regulation  only 
affects  the  procedure,  the  legislature  has  power  to  make  its  terms 
applicable  to  appeals  pending  at  the  time  of  its  passage.  Rollins  v. 
Love,  97  N.  C.  210.     See  Sees.  552,  560,  ante. 

Burden  on  appellant. — It  is  the  duty  of  the  appellant,  if  the  case 
on  appeal  is  not  settled,  to  show  affirmatively  that  the  fault  is  not 
his.     Simmons  v.  Andrews,  106  N.  C,  201. 

Time  allowed  to  show  reasonable  excuse. — The  rules  of  Practice  pre- 
scribed by  the  supreme  court,  under  art.  4,  Sec.  12  of  the  constitu- 
tion, and  Sec.  961  of  The  Code,  are  not  merely  directory.  Rule  5, 
as  \o  the  time  within  which  appeals  must  be  docketed  and  motion  by 
appellee  to  dismiss  in  case  of  delay  beyond  the  time,  without  reason- 
able excuse  for  delay,  is  remedial  and  salutary,  and  will  be  enforced: 
but.  on  motion,  time  will  be  given  to  the  party  delinquent  to  show 
reasonable  excuse  for  his  delay.  Walker  v.  Scott,  102  N.  C,  487: 
Wiseman  v.  Com'rs,  104  N.  C,  330:  Sondley  v.  Asheville,  112  N.  C. 
694. 

17.    IHstnissed  by  AppeMee. 

If  the  appellant  in  a  civil  action  shall  fail  to  bring  up 
and  file  a  transcript  of  the  record  before  the  Court  begins 
the  call  of  causes  of  the  district  from  which  it  comes  at  the 
term  of  this  Court  in  which  such  transcript  is  required  to 
be  filed,  the  appellee,  on  exhibiting  the  certificate  of  the 
Clerk  from  which  the  appeal  comes,  showing  the  names  of 
the  parties  thereto,  the  time  when  the  judgment  and  appeal 
were  taken,  the  names  of  the  appellant,  and  the  date  of  the 
settling  of  the  case  on  appeal,  if  it  has  been  settled,  and 
filing  said  certificate  or  a  certified  transcript  of  the  record 
in  this  Court,  may  have  the  appeal  docketed  and  dismissed 
at  the  appellant's  cost,  with  leave  to  the  appellant,  during 
the  term,  and  after  notice  to  the  appellee,  to  apply  for  the 
redocketing  of  the  cause. 

Note. — Rule  was  amended,  as  it  now  stands,  121  N.  C,  694  to  cor 
respond  with  change  then  made  in  rules  6  and  6,  which  required  ap- 
peals from  any  district  to  be  docketed  before  the  beginning  of  the 
call  of  that  district. 
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Privilege  of  appellee. — This  rule  is  a  privilege  of  the  appellee,  and 
the  appellant  can  draw  no  argument  against  the  appellee  from  his 
failure  to  use  it.  Wilson  v.  Seagle,  84  N.  C,  110;  Davenport  v.  Gris- 
som,  113  N.  C.,  38. 

Dismissed  by  appellee. — An  appeal  will  be  dismissed  on  motion  of 
appellee,  where  the  requirements  of  the  statute  for  perfecting  it  are 
not.  complied  with.  Hutchison  v.  Rumfelt,  82  N.  C,  425;  Sever  v. 
McLaughlin,  82  N.  C,  332. 

Dismissed  upon  certificate. — If  an  appeal  is  not  docketed  before 
the  call  of  that  district  at  next  term  of  the  supreme  court  Is  con- 
cluded, the  appellee,  upon  exhibiting  the  certificate  of  the  clerk  as 
required  by  Rule  17,  may  docket  and  have  the  appeal  dismissed. 
Head-note  in  Bryan  v.  Moring,  99  N.  C,  16,  corrected.  Bailey  v. 
Brown,  105  N.  C,  127;  Cross  v.  Williams,  91  N.  C,  496;  Rose  v.  Shaw, 
105  N.  C,  126;  Rollins  v.  Love,  97  N.  C,  210. 

Note. — This  rule  was  first  changed  to  require  docketing  "within 
first  two  days"  of  call  of  the  district.  Smith  v.  Montague,  121  N.  C, 
92,  and  then  to  its  present  form  requiring  docketing  "before  the  call 
of  the  district  begins."  , 

Motion  when  made. — Motion  to  docket  and  dismiss  an  appeal  (un- 
der Rule  17)  may  be  mad«  at  the  beginning  of  the  call  of  the  district 
to  which  it  belongs,  or  at  any  time  thereafter  during  the  term.  In  re 
Burwell's  Will,  123  N.  C,  125. 

Motion  must  be  made  before  transcript  filed. — Unless  appellant 
dockets  his  appeal  by  the  beginning  of  the  call  of  the  calendar  for 
the  district  to  which  his  case  belongs,  the  appellee  can  move  to 
docket  and  dismiss;  if  such  motion,  however,  is  not  made  until  after 
the  appellant  actually  dockets  his  appeal  (if  at  any  time  during  that 
term)  the  motion  is  too  late,  appellee's  lack  of  diligence  serving  to 
cure  appellant's  previous  laches.  Packing  Co.  v.  Williams,  122  N. 
C,  406;  Smith  v.  Montague,  121  N.  C,  92;  Triplett  v.  Foster,  113  N. 

Dismissed  if  not  docketed  at  first  term  after  trial  below. — An 
appeal  not  docketed  before  the  close  of  the  call  of  the  district  to 
which  it  belonged  at  the  term  of  this  court  next  succeeding  the  trial, 
or  (upon  failure  of  appellee  to  move  to  dismiss  under  Rule  17)  during 
the  term,  will  be  dismissed,  on  motion,  if  docketed  at  the  term  fol- 
lowing that  at  which  it  should  have  been  docketed.  Graham  v.  Ed- 
wards, 114  N.  C,  228.  Practice  in  regard  to  docketing  appeals  dis- 
cussed.    Paine  v.  Cureton,  114  N.  C,  606. 

Notice  not  necessary. — An  appellant  is  not  entitled  to  notice  of  a 
motion  to  dismiss  an  appeal  for  failure  to  comply  with  the  rules  in 
respect  to  the  transmission,  docketing  and  printing  the  record. 
Johnston  v.  Whitehead,  109  N.  C,  207. 

Excuse  should  be  made  in  reply  to  motion  to  dismiss. — Where  a 
motion  to  docket  and  dismiss  an  appeal  is  made  by  appellee  for 
appellant's  failure  to  docket  the  case,  excuses  for  failure  to  docket 
should  be  then  made,  and  cannot  be  taken  advantage  of  on  motion 
to  reinstate.  Paine  v.  Cureton,  114  N.  C,  606;  Mortgage  Co.  v.  Long, 
116  N.  C,  77. 

Delay  caused  by  mails. — Where  the  delay  in  docketing  is  caused 
by  the  irregularity  of  the  mail,  and  there  is  no  laches  on  the  part  of 
the  appellant,  the  appeal  will  not  be  dismissed.  Walker  v.  Scott,  104 
N.  C,  481;  Causey  v.  Snow,  116  N.  C,  497. 

Acceptance  of  service  of  case,  not  a  waiver^— The  acceptance  of 
service  of  the  case  does  not,  in  itself,  constitute  a  waiver  of  appel- 
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lee's  right  to  have  the  appeal  dismissed  because  not  docketed  within 
the  prescribed  time.     Boykin  v.  Wright,  113  N.  C,  283. 

if  time  extended  by  agreement,  must  be  docketed  at  term  agreed. 

In  re  Berry,  107  N.  C,  326;  Hinton  v.  Pritchard,  108  N.  C.  412; 
Johnston  v.  Whitehead,  109  N.  C,  207,  approved,  Pipkin  v.  Green, 
110  N.  C,  462. 

Appellee  may  proceed  in  lower  court. — Where  an  appellant  neg- 
lects to  docket  his  appeal,  the  appellee  may  either  docket  and  dis- 
miss, under  this  rule,  or  he  may  proceed  with  the  action  In  the  su- 
perior court  .  Avery  v.  Pritchard,  93  N.  C,  266. 

If  no  case  filed,  appeal  not  dismissed,  but  judgment  affirmed. — An 
appeal  will  not  be  dismissed  for  absence  of  a  statement  of  case  on 
appeal.  The  proper  motion  is  to  affirm  the  judgment  Walker  v. 
Scott,  102  N.  C,  487;  Cummings  v.  Hoffman,  113  N.  C,  267. 

8cc  Sees.  549,  550,  ante,  and  cases  cited. 

18.     When  Appeal  Dimnis&ed. 

When  an  appeal  is  dismissed  by  reason  of  the  failure  of 
the  appellant  to  bring  up  a  transcript  of  the  record,  and  the 
same,  or  a  certificate  for  that  purpose,  as  allowed  by  Rule  17, 
is  procured  by  appellee,  and  the  case  dismissed,  no  order 
shall  be  made  setting  aside  the  dismissal  or  allowing  the 
appeal  to  be  reinstated,  even  though  the  appellant  may  be 
otherwise  entitled  to  such  order,  until  the  appellant  shall 
have  paid,  or  offered  to  pay,  the  costs  of  the  appellee  in  pro- 
curing the  transcript  of  the  record,  or  proper  certificate, 
and  in  causing  the  same  to  be  docketed. 

Motion  to  reinstate  denied. — A  motion  to  reinstate  an  appeal  win 
not  be  allowed,  nor  will  a  certiorari  be  granted,  where  it  appears 
that  the  appellant  negligently  lost  his  appeal  by  failing  to  file  the 
necessary  undertaking  within  the  prescribed  time.  Bow  en  v.  Fox. 
99  N.  C,  127. 

The  proper  way  to  obtain  relief  against  a  judgment  dismissing  an 
appeal  where  the  dismissal  turned  upon  a  question  of  law,  is  by  a 
petition  to  re-hear,  and  not  by  a  motion  to  reinstate.    Ibid. 

Where  an  action  was  tried  in  June,  1890,  and  an  agreement  was 
made  whereby  appellant  was  allowed  until  January.  1891,  to  perfect 
his  case,  but  he  failed  to  have  the  case  docketed  or  apply  for  a 
certiorari  at  Spring  Term,  1891,  of  the  supreme  court,  when  the  ap- 
peal was  dismissed,  he  is  not  entitled  to  have  his  appeal  reinstated. 
Johnston  v.  Whitehead,  109  N.  C,  207;  Pipkin  v.  Green,  110  N.  CL, 
462. 

A  motion  to  reinstate  an  appeal  dismissed  for  failure  to  docket 
the  record  at  the  first  term  of  the  court  after  the  trial  below,  is  fa- 
tally defective  where  it  does  not  show  that  the  delay  was  without 
lachts  on  the  part  of  the  appellant    Pipkin  v.  Green,  112  N.  C.  S55. 

Motion  to  reinstate  will  not  be  allowed  on  an  excuse  which  should 
have  been  set  up  in  answer  to  the  motion  to  dismiss.  Paine  v.  Cure- 
ton,  114  N.  C,  606. 

Where  an  appeal  has  been  dismissed  under  Rule  5,  for  failure  to 
docket  the  transcript  on  appeal  In  proper  time,  it  will  not  be 
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stated  upon  the  ground  that  appellant's  counsel  was  prevented  from 
appearing  to  settle  the  case  before  the  trial  judge,  on  the  days  desig- 
nated for  the  purpose,  by  other  urgent  business  of  the  client,  the 
appellant,  requiring  his  presence  elsewhere.  Parker  v.  Railroad 
Company,  121  N.  C,  501. 

Failure  to  oppose  motion. — Failure  of  counsel  to  answer  a  motion 
to  dismiss  an  appeal  regularly  made  is  not  excused  because  he  did 
not  think  the  motion  would  be  considered  at  once.  Parker  v.  Rail- 
way Co.,  121  N.  C,  501. 

Transcripts. 

19.     Transcript  of  the  Record. 

(1)  The  Record. — In  every  record  of  an  action  brought 
to  this  court,  the  proceedings  shall  he  set  forth  in  the  order 
of  time  in  which  they  occurred,  and  the  several  processes, 
or  orders,  etc.,  shall  be  arranged  to  follow  each  other  in  the 
order  the  same  took  place,  when  practicable. 

Proper  transcript  must  be  sent  up  by  appellant. — Before  the  court 
will  consider  an  appeal  the  appellant  must  cause  a  transcript,  pre- 
pared in  accordance  with  the  rules,  to  be  filed  and  docketed.  State 
y.  Preston,  104  N.  C,  733. 

It  is  the  duty  of  the  appellant  to  have  so  much  of  the  record  sent 
up  as  may  be  necessary  to  present  clearly  the  matters  he  desires 
to  have  reviewed,  and  he  cannot  take  advantage  of  any  defect  in 
the  transcript  to  set  out  the  case  intelligibly.  Smith  v.  Fite,  98  N. 
C,  517. 

Transcript  should  set  out  only  so  much  of  the  record  as  is  neces- 
sary.— The  transcript  on  appeal  should  state  only  so  much  of  the 
evidence  as  raised  a  question  of  law  at  the  trial,  and  then  the 
charge  prayed  and  given  thereon  with  simplicity  and  precision. 
Green  v.  Collins,  28  N.  C,  139. 

The  attention  of  trial  Judges  is  called  to  the  evils  resulting  from 
insertion  of  unnecessary  matter  In  cases  on  appeal,  especially  when 
stenographic  notes  are  made  of  the  trial.  Durham  v.  Railroad,  108 
N.  C,  399;  Mining  Co.  v.  Smelting  Co.,  119  N.  C,  415. 

Transcript  must  show  that  the  court  had  jurisdiction. — No  appeal 
will  be  entertained  unless  the  transcript  shows  that  the  court  below 
had  jurisdiction,  and  that  the  cause  was  properly  constituted  there. 
Gordon  v.  Sanderson,  83  N.  C,  1;  Broadfoot  v.  McKeithan,  92  N.  C, 
561 

In  order  for  the  supreme  court  to  acquire  jurisdiction,  it  must  ap- 
pear in  the  transcript  of  the  record  that  an  action  was  instituted, 
that  proceedings  were  had  and  a  judgment  rendered  from  which 
an  appeal  could  be  taken,  and  that  an  appeal  was  taken  from  such 
judgment.  Spence  v.  Tapscott,  92  N.  C,  576;  Atkinson  v.  R.  R.,  113 
N.  CM  581. 

Transcript  must  show  before  whom  the  case  was  tried. — Every 
transcript  must  set  forth  before  what  person  or  persons  the  proceed- 
ings were  had  or  by  whose  authority  the  record  was  made.  Howell 
v.  Ray.  83  N.  C,  553 ;  "Eaton's  Forms"  recommended ;  State  v.  Butts, 
91  N.  C,  524,  and  cases  there  cited;  State  v.  Daniel,  121  N.  C,  574. 

The  transcript  should  always  show  that  a  court  was  held  at  the 
time  and  place  and  by  the  judge  prescribed  by  law;  and  it  should 
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also  set  forth,  with  certainty,  the  matters  In  controversy  upon  which 
the  appellate  court  will  be  called  upon  to  deliberate  and  determine. 
The  irregular  practice  of  sending  up  by  piece-meal  essential  portions 
of  the  record  will  be  no  further  tolerated.  Bethea  v.  Byrd,  93  N.  C, 
141;  Cox  v.  Jones,  110  N.  C.,  309. 

If  the  record  is  a  set  of  loose  papers. — If  the  record  Is  a  set  of 
loose,  disconnected  papers,  not  containing  a  full  history,  the  case  will 
be  remanded.    State  v.  Jones,  82  N.  C,  691. 

Defective  transcript. — Where  the  consideration  of  the  complaint 
is  essential  to  the  determination  of  the  questions  involved  on  appeal 
and  the  complaint  is  not  in  the  record  on  appeal,  and  the  appellant 
makes  no  motion  for  a  certiorari  to  perfect  the  record,  the  appeal 
will  be  dismissed.    Allen  v.  Hammond,  122  N.  C,  754. 

Though  where  the  defect  is  in  mere  matters  of  form  the  court 
may  on  motion,  or  even  ex  mero  motu  send  down  insUtnter  certiorari 
to  correct  it  State  v.  Beal,  119  N.  C,  809;  State  v.  Daniel,  121  N.  C, 
574;  State  v.  Preston,  104  N.  C,  733. 

Transcript  construed. — When  it  appears  that  the  prayer  for  in- 
structions appeared  in  the  wrong  place  in  the  record,  and  the  clerk, 
instead  of  copying  it  in  the  right  place,  refers  to  it,  and  this  refer- 
ence is  Immediately  followed  by  the  words,  "his  honor  declined  all 
special  instructions,  and  declined  to  put  his  instructions  in  writing, 
as  requested,  and  defendants  excepted,"  and  this  was  followed  by  the 
charge  of  the  court,  the  supreme  court  will  read  the  case  as  if  the 
prayer  had  been  written  out  in  full  at  the  place  of  reference,  Drake 
v.  Connelly,  107  N.  C,  463. 

When  both  parties  appeal. — When  both  parties  appeal,  a  trans- 
cript of  the  record  must  be  sent  up  for  each.  This  rule  cannot  be 
waived  by  consent  of  counsel.  Perry  v.  Allen,  96  N.  C.  347;  Jones 
v.  Hoggard,  107  N.  C,  349;  Bank  v.  Bobbitt,  108  N.  C,  525. 

Plat  of  survey. — A  plat  of  a  survey  used  on  the  trial  may  be  sent 
up  to  render  the  verdict  more  intelligible.  Smith  v.  PIte,  98  N.  0.. 
517. 

Maps  made  by  order  of  trial  court  should  be  sent  up  as  part  of 
transcript  on  appeal.    Whichard  v.  R.  R.,  117  N.  C,  614. 

Remanded  to  supply  lost  records. — The  supreme  court  will  not  con- 
sider an  appeal  from  a  motion  to  set  aside  the  orders,  decrees,  etc., 
in  an  action  for  special  proceeding,  for  irregularities,  unless  the 
transcript  contains  a  record  of  such  action  or  proceeding;  and  where 
it  appears  that  the  original  record  has  been  lost  or  destroyed,  the 
cause  will  be  remanded,  to  the  end  that  the  record  may  be.  properly 
supplied.     Cox  v.  Jones,  110  N.  C,  309. 

If  no  statement  of  case. — When  the  transcript  of  the  record  is  not 
accompanied  by  a  case  on  appeal  (where  such  case  is  required)  and  no 
error  appears  in  the  record,  the  supreme  court  will,  upon  motion,  or 
may,  ex  mero  motu,  affirm  the  judgment  rendered  below,  unless  good 
cause  is  shown  for  the  apparent  laches  of  the  appellant.  Mitchell  v. 
Tedder,  108  N.  C,  266;  State  v.  Freeman,  93  N.  C,  658;  Love  v.  Ins. 
Co.,  109  N.  C,  302. 

See  numerous  cases  cited"  under  Sec.  550,  ante. 

(#)  Pages  Numbered. — The  pages  of  the  record  shall  be 
numbered,  and  there  shall  be  written  on  the  margin  of  each 
a  brief  statement  of  the  subject-matter  contained  therein. 

Paging  and  marginal  references. — These  are  mandatory  require- 
ments.   Alexander  v.  Alexander,  120  N.  C,  472. 
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(3)  Index. — On  some  paper  attached  to  the  record,  there 
shall  be  an  index  thereto,  in  the  following  or  some  equiva- 
lent form  : 

Summons — date Page  1. 

Complaint — First  cause  of  action "     2. 

"  Second  cause  of  action "     3. 

Affidavit  for  Attachment,  etc "     4. 

Mandatory. — The  index  is  required.  Pretzf elder  v.  Ins.  Co.,  123  N. 
C.,  164;  Alexander  v.  Alexander,  120  N.  C,  472. 

Recommended. — The  court  recommends  that  the  record  on  appeal 
be  drawn  In  accordance  with  Eaton's  Forms.  State  v.  Butts,  91  N. 
C,  524;  State  v.  Daniel,  121  N.  C,  574. 

20.  Insufficient  Transcript. 

If  any  cause  shall  be  brought  on  for  argument,  and  the 
above  regulations  shall  not  have  been  complied  with,  the 
case  shall  be  dismissed  or  put  to  the  end  of  the  district,  or 
the  end  of  the  docket,  or  continued,  as  may  be  proper.  If 
not  dismissed  it  shall  be  referred  to  the  Clerk,  or  some  other 
person,  to  put  the  record  in  the  prescribed  shape,  for  which 
an  allowance  of  five  dollars  will  be  made  to  him,  to  be  paid 
in  each  case  by  the  appellant,  and  execution  therefor  may 
immediatelv  issue. 

Insufficient  transcript. — Where  the  transcript  of  the  record  is  in* 
sufficient  the  appeal  will,  usually,  not  be  dismissed,  but  the  papers 
will  be  remanded  that  a  proper  transcript  may  be  sent  up.  Spence  v. 
Tapscott,  92  N.  C.,  576;  Buie  v.  Simmons,  90  N.  C,  9;  Bethea  v.  Byrd, 
93  N.  C,  141;  Moore  v.  Vanderburg,  90  N.  C,  10;  Cox  v.  Jones,  110 
N.  C.,  309. 

Ordinarily,  if  a  defective  transcript  is  filed  the  court  will  order  a 
certiorari,  but  it  will  refuse  to  do  so,  and  will  dismiss  the  appeal  when 
it  is  apparent  that  it  is  without  merit.  State  v.  Preston,  104  N.  C, 
733. 

Inadvertent  omission. — If  there  is  an  inadvertent  omission  in  the 
record,  the  court  may,  ex  mero  motu,  send  down  an  instanter  certUh 
rari.    State  v.  Beal,  119  N.  C,  809;  State  v.  Preston,  104  N.  C,  733. 

If  part  of  transcript  lost. — Where  portions  of  the  transcript  con- 
taining evidence  material  to  the  consideration  of  the  appeal  have 
been  lost,  the  supreme  court  will  order  a  new  trial.  State  v.  Hug- 
gins,  126  N.  C. 

Will  be  enforced. — This  penalty  will  be  imposed  if  case  is  not  dis- 
missed. Alexander  v.  Alexander,  120  N.  C,  472;  LAicas  v.  R.  R.,  121 
N.  C,  506. 

21.  Marginal  References. 

A  case  will  not  be  heard  until  there  shall  be  put  in  the 
margin  of  the  record,  as  required  in  Rule  19  (2)  brief  refer- 
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ences  to  such  parts  of  the  text  as  are  necessary  to  be  consid- 
ered in  a  decision  of  a  case. 

Should  be  printed. — When  any  part  of  a  record  on  appeal  Is 
printed,  It  should  not  only  be  paged  but  the  index  and  marginal  ref- 
erences required  in  the  original  (Rules  19  and  21)  should  also  be 
printed.  Lucas  v.  R.  R.f  121  N.  C,  506;  Alexander  v.  Alexander,  120 
N.  C,  472. 

22.  Of  Unnecessary  Records. 

The  cost  of  copies  of  unnecessary  and  irrelevant  testi- 
mony, or  of  irrelevant  matter  about  the  appeal  not  needed 
to  explain  the  exceptions  or  errors  assigned,  and  not  con- 
stituting a  part  of  the  record  of  the  action  of  the  court 
taken  during  the  progress  of  the  cause,  shall,  in  all  cases, 
be  charged  to  the  appellant,  unless  it  appears  that  they 
were  sent  up  by  the  appellee,  in  which  case  the  cost  shall 
be  taxed  against  him. 

Cost  of  unnecessary  records. — The  costs  of  unnecessary  and  ir- 
relevant matter,  accompanying  a  transcript,  in  regard  to  which  no 
exception  is  taken  below,  will  be  taxed  against  the  appellant  whether 
he  succeeds  or  not.  Clayton  v.  Johnson,  82  N.  C,  423;  Grant  v. 
Reese,  82  N.  C,  72;  Tobacco  Co.  v.  McElwee,  96  N.  C,  71. 

Taxed  against  party  sending  it  up,. — The  cost  of  sending  up  unnec- 
essary matter  in  the  record  will  be  paid  by  the  party  occasioning 
it  to  be  done.    Hancock  v.  Railway  Co.,  124  N.  C,  222. 

When  either  party  excepts  to  including  matter  in  the  case  on 
appeal,  the  other  party  (whether  successful  or  not)  on  appeal  wQl 
be  taxed  with  printing  of  this  matter,  if  found  necessary*  Cedar 
Works  v.  Kilby,  126  N.  C,  33.     See  Rule  31,  post. 

Attention  of  trial  Judges. — The  attention  of  trial  judges  Is  directed 
to  evils  resulting  from  the  insertion  of  unnecessary  matter  in  a  case 
on  appeal,  especially  when  stenographic  reports  are  made  of  the 
trial.  Durham  v.  Railroad,  108  N.  C,  399;  Mining  Co.  v.  Smelting 
Co.,  119  N.  C,  415. 

Pleadings. 

23.  Memoranda  of. 

Memoranda  of  pleadings  will  not  be  received  or  recog- 
nized in  the  Supreme  Court,  as  pleadings,  even  by  consent 
of  counsel,  but  th<>  same  will  be  treated  as  frivolous  and 
impertinent. 

If  no  pleadings  are  sent  up. — If  no  pleadings  were  filed,  the  case 
can  be  amended  by  filing  them  in  the  supreme  court,  or  it  will  be 
remanded,  and  they  may  be  filed  below.  Wyatt  v.  Railroad.  109  N. 
C,  306;  Daniel  v.  Rogers,  95  N.  C.  134;  Rowland  v.  Mitchell.  90  N.  C 
649. 

Defects  supplied  from  former  appeal. — When  the  record-transcript 
is  defective,  if  defect  can  be  cured  by  reference  to  record  on  a  former 
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appeal  in  same  case  it  will  be  sufficient    Farabow  v.  Green,  110  N. 
C,  414. 

24.  Assigning  Two  or  More  Causes  of  Action. 

Every  pleading  containing  two  or  more  causes  of  action 
shall,  in  each,  set  out  all  the  facts  upon  which  it  rests,  and 
shall  not,  by  reference  to  others,  incorporate  in  itself  any 
of  the  allegations  in  them  except  that  exhibits,  by  marks 
or  numbers,  may  be  referred  to  without  reciting  their  con- 
tents, when  attached  thereto. 

25.  When  Scandalous, 

Pleadings  containing  scandalous  or  impertinent  matter 
will,  in  a  plain  case,  be  ordered  by  the  Court  to  be  stricken 
from  the  record,  or  reformed,  and  for  this  purpose  the  Court 
may  refer  it  to  the  Clerk, 'or  some  member  of  the  bar,  to 
examine  and  report  the  character  of  the  same. 

26.  Amendments. 

The  Court  may  "amend  any  process,  pleading  or  pro- 
ceeding, either  in  form  or  substance,  for  the  purpose  of 
furthering  justice,  on  such  terms  as  shall  be  deemed  just,  at 
any  time  before  final  judgment,  or  may  make  proper  parties 
to  any  case,  where  the  Court  may  deem  it  necessary  and 
proper  for  the  purpose  of  justice,  and  on  such  terms  as  the 
Court  may  prescribe."     The  Code,  8.  965. 

Amendment  in  what  case. — The  Bplrit  and  equity  of  The  Code,  Sec. 
274,  extend  to  the  supreme  court,  and  the  same  relief  will  be  ad- 
ministered in  like  cases  as  in  the  superior  court  Wiley  v.  Logan, 
94  N.  O.,  564;  Wade  v.  New  Bern,  73  N.  C,  318;  Horne  v.  Home,  76 
N.  C,  101. 

If  it  appears,  during  the  trial,  that  the  evidence  sustained  the  is- 
sues submitted  without  objection,  but  not  supported  by  the  plead- 
ings, an  amendment  of  pleadings  would  be  permitted  in  the  supreme 
court,  and  the  action  would  not  be  dismissed.  Baker  v.  Oarris,  108 
N.  C,  218,  227:  Leatherwood  v.  Fulbright,  109  N.  C,  683.  See  Sec. 
274,  ante.  . 

Substitution  of  parties. — Amendments  will  not  be  allowed  when 
they  would  destroy  a  just  legal  ground  for  the  appeal,  which  existed 
when  it  was  taken,  such  as  the  introduction  of  a  party  plaintiff  who 
could  maintain  the  action,  while  the  party  to  the  record  when  the 
appeal  was  taken  could  not  do  so,  and  objection  was  made  for  that 
cause.  Grant  v.  Rogers,  94  N.  C,  755;  Wilson  v.  Pearson,  102  N.  C, 
290. 

While  an  amendment  substituting  parties  can  be  allowed  in  the 
supreme  court,  it  will  not  be  permitted  when  it  will  put  the  oppo- 
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site  party  to  a  disadvantage.    Hodge  v.  Railroad,  108  N.  C,  24;  Jus- 
tices v.  Simmons,  48  N.  C,  187;  Forte  t.  Boone,  114  N.  C,  176. 

Where,  pending  an  appeal  in  an  action  by  a  receiver  involving  the 
title  to  property  or  the  proceeds  of  its  sale  in  which  a  judgment  had 
been  rendered  in  favor  of  one  of  the  defendants  for  a  part  of  the 
fund  in  plaintiff's  hands,  a  motion  was  made  in  the  supreme  court  to 
substitute  the  assignee  as  party  plaintiff,  which  was  resisted  by  the 
plaintiff  upon  the  ground  that  the  assignment  did  not  affect  the 
property  in  dispute;  Held,  that  there  was  an  issue  of  fact  raised,  not 
germane  to  the  appeal  which  could  better  be  settled  in  the  court 
below.    Field  v.  Wheeler,  120  N.  C,  264. 

See  Sec.  273,  ante. 

May  direct  amendment  to  be  made  below,  when. — While  it  may  be 
the  supreme  court  has  power  to  direct  or  allow  amendments  to  the 
record  below  of  a  cause  while  an  appeal  is  pending,  it  is  clear  that  it 
has  no  such  power  after  a  final  judgment  therein  has  been  rendered. 
Walton  v.  McKesson,  101  N.  C,  428. 

Where  it  appears  that  other  parties  are  necessary  to  a  final  de- 
termination of  the  action,  the  supreme  court  will  remand  the  cause 
to  the  end  that  such  interested  parties  may  be  brought  in.  Korne- 
gay  v.  Morris,  123  N.  0.,  128. 

Amendments  not  allowed. — While  a  mere  clerical  error  in  copying 
the  record  on  appeal  could  be  corrected  in  the  supreme  court 
by  amendment  or  certiorari,  an  acknowledged  conflict  existing  in  the 
record  below  between  the  recitals  in  the  judgment  and  the  responses 
to  the  issues  can  only  be  corrected  by  a  new  trial.  Russell  v.  Hill, 
122  N.  C,  772. 

When  the  defect  is  in  failure  to  offer  in  proof  a  written  Instrument 
whose  existence  is  alleged  and  denied  in  the  pleadings,  this  cannot 
be  cured  by  offering  the  instrument  at  the  hearing  in  the  supreme 
court.    Person  v.  Leary,  126  N.  C,  504. 

Exceptions. 

27*    How  Assigned. 

Every  appellant  shall  set  out  in  his  statement  of  case 
served  on  appeal  his  exceptions  to  the  pleadings,  rulings  or 
judgment  of  the  court,  briefly  and  clearly  stated  and  num- 
bered. When  no  case  settled  is  necessary,  then,  within  ten 
days  next  after  the  end  of  the  term  at  which  the  judgment 
is  rendered  from  which  an  appeal  shall  be  taken,  or  in  case 
of  a  ruling  of  the  Court  at  chambers  and  not  in  term  time, 
within  ten  days  after  notice  thereof,  appellant  shall  file  the 
said  exceptions  in  the  Clerk's  office.  No.  other  exceptions 
than  those  set  out,  or  filed,  and  made  part  of  the  case  or 
record,  shall  be  considered  by  this  Court,  other  than  excep- 
tions to  the  jurisdiction,  or  because  the  complaint  does  not 
state  a  cause  of  action,  or  motions  in  arrest  for  the  insuffi- 
ciency of  an  indictment. 

Practice  as  to  exceptions  summarized. — 1.  Exceptions  to  evidence 

9>0 


RULES  OF  PRACTICE  IN  THE  SUPREME  COURT. 

and  all  matters  occurring  on  the  trial,  except  to  the  charge  of  the 
court,  must  be  noted  at  the  time  or  they  are  waived.  2.  The  charge 
and  refusal  to  give  instructions  are  deemed  excepted  to,  though  not 
excepted  to  at  the  time.  3.  An  omission  to  charge  on  any  point,  or 
to  recapitulate  any  part  of  the  evidence,  is  not  usually  ground  of  ex- 
ception, unless  there  was  a  prayer  for  Instruction  asked  and  refused, 
or  the  omission  of  the  evidence  was  called  to  the  attention  of  the 
court  at  the  time.  4.  All  exceptions,  including  those  to  the  charge, 
are  deemed  abandoned,  unless  set  out  by  appellant  in  making  up 
his  case  on  appeal.  5.  Errors  upon  the  face  of  the  record  proper 
(as  distinguished  from  errors  committed  in  the  progress  of  the  trial), 
will  be  corrected  without  assignment  of  error.    Taylor  v.  Plummer, 

105  N.  CM  56. 

See  Sees.  412  (2),  412  (3)  and  550,  ante,  for  many  cases  not  cited 
here. 

Numbering  of,  and  marginal  reference  to,  exceptions. — Exceptions 
taken  on  a  trial  should  not  only  be  numbered  (Rule  27)  and  noted  on 
the  margin  of  the  record  (Rule  21)  but  such  numbering  and  marginal 
references  should  be  printed  as  they  are  necessarily  a  part  of  the 
case  on  appeal.  Alexander  v.  Alexander,  120  N.  C,  472;  Lucas  v. 
Railway  Co.,  121  N.  C,  506. 

Exceptions  must  be  specific. — Errors  must  be  specifically  assigned. 
An  "unpointed,  broadside"  exception  to  the  "charge  as  given"  will 
not  be  considered.  McKinnon  v.  Morrison,  104  N.  C,  354,  and  num- 
erous previous  cases  there  cited. 

Cited  and  approved  since  in  Carlton  v.  Railroad,  104  N.  C,  365:  Pol- 
lock v.  Warwick,  104  N;  C,  638;  Whitehurst  v.  Pettipher,  105  N.  C, 
40;  Taylor  v.  Plummer,  105  N.  C,  56:  Helms  v.  Green,  105  N.  C,  251; 
Taylor  v.  Navigation  Co.,  105  N.  C,  484:   Southerland  v.  Railroad, 

106  N.  C,  100;  State  v.  Parker,  106  N.  C,  711;  Everett  v.  Williamson, 

107  N.  C,  204:  Thompson  v.  Telegraph  Co.,  107  N.  C,  449;  State  v. 
McDume,  107  N.  C,  885;  State  v.  Brabham,  108  N.  C,  793. 

See  numerous  other  cases  cited  pp.  513,  514  (Sec.  412  (3)  ante). 

Exception  to  the  charge. — Unlike  exceptions  to  other  matters  in 
the  trial  which  are  waived  if  not  taken  at  the  time,  exception  to  the 
charge  may  be  first  taken  by  appellant  in  making  out  his  statement 
of  case  on  appeal.  If  not  then  taken,  however,  it  is  waived,  and 
cannot  be  made  for  the  first  time  in  the  supreme  court.  Lowe  v. 
Elliott,  107  N.  C,  718;  Smith  v.  Smith,  108  N.  C,  365. 

Though  it  is  better  and  fairer  to  both  sides  to  give  the  trial  Judge 
an  opportunity  to  correct  any  slip  he  may  have  made  by  assigning 
error  to  charge  in  a  motion  for  a  new  trial  at  that  term,  it  is  not  es- 
sential to  do  so.  McKinnon  v.  Morrison,  104  N.  C,  354.  See  cases 
collected  p.  512,  ante. 

By  consent,  exception  entered  nunc  pro  tunc. — In  a  capital  case 
where  the  defendant  only  excepts  to  the  charge  "as  given,"  specific 
exceptions  may  be  inserted  mtnc  pro  turn  on  appeal,  with  the  assent 
of  the  attorney  general.  State  v.  Kinsauls,  126  N.  C;  State  v.  Hug- 
gins,  126  N.  C:  State  v.  Wilcox,  118  N.  C,  1131. 

Duty  of  appellant. — It  is  the  duty  of  the  appellant  to  have  the 
assignments  of  error  in  every  case  on  appeal  presented  with  such 
fullness  of  statement  as  will  enable  the  court  to  determine  the  case 
upon  its  real  merits.  Sampson  v.  Railroad,  70  N.  C,  4041  Boyer  v. 
Teague,  106  N.  C,  571:  Turner  v.  Foard,  83  N.  C,  683;  McNeill  v. 
Chadbourne,  79  N.  C,  149. 

The  appellant  must  assign  and  show  error  in  the  rulings  of  the 
court  below  or  the  judgment  will  be  affirmed.  McDaniel  v.  Pollock, 
87  N.  C,  503;  Neal  v.  Mace,  89  N.  C,  171. 
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When  exceptions  must  be  taken  below. — Exceptions  to  findings  of 
fact  by  the  court  must  be  filed  before  the  court  adjourns  for  the 
term.     Electric  Light  Co.  v.  Electric  Light  Co.,  116  N.  C.,  112. 

Exception  that  there  is  not  sufficient  evidence  to  go  to  the  jury 
must  be  taken  before  verdict  State  v.  Harris,  120  N.  C,  677,  and 
cases  cited;  State  v.  Furr,  121  N.  C,  606;  State  v.  Wilson,  121  N.  C 
650. 

Exceptions  to  the  charge,  although  not  taken  at  the  trial,  can  be 
set  out  by  appellant  in  his  case  on  appeal.  The  Code,  Sec.  412  (3), 
and  Rule  27  of  the  supreme  court  Marriner  v.  Lumber  Co.,  113  N. 
C,  52. 

Exceptions  abandoned. — Failure  to  give  prayer  asked  and  any  ex- 
ception taken  during  trial  are  abandoned  If  exception  thereto  li 
not  set  out  by  appellant  in  making  out  his  case  on  appeal.  Wilson 
v.  Wilson,  125  N.  C,  525;  State  v.  Blankenship,  117  N.  C,  808;  Taylor 
v.  Plummer,  105  N.  C,  56;  McKinnon  v.  Morrison,  104  N.  C,  354. 

Exceptions  made  for  first  time  on  appeal. — The  rule  of  practice  is 
that  points  not  raised  by  exceptions  will  not  be  entertained  when 
presented  for  the  first  time  In  the  supreme  court.  McMillan  y.  Gam- 
bill,  106  N.  C.  359;  Allen  v.  Railroad,  106  N.  C,  515. 

See  numerous  cases  cited,  Sec.  550,  p.  777,  ante. 

Exceptions,  on  the  ground  of  misjoinder  of  causes  of  action  or 
misjoinder  of  parties,  must  be  taken  in  the  court  below  or  they  can- 
not be  considered  on  appeal,  Rule  27.  Wright  v.  Kinney,  123  N.  C 
619. 

Exceptions  cannot  be  made  for  the  first  time  in  the  supreme  court 
and,  hence,  a  defendant  in  an  action  to  set  aside  a  deed  of  assign- 
ment alleged  to  be  fraudulent,  cannot  for  the  first  time,  in  that  court 
contend  that  it  was  incumbent  on  the  plaintiff  to  show  on  the  trial 
below  that  the  debts  secured  in  the  deed  were  bona  fide.  Barber  ▼. 
BufTaloe,  122  N.  C,  128. 

Propositions  of  law  raised  by  motions  in  supreme  court — The  su- 
preme court,  being  a  court  of  appellate  jurisdiction,  will  pass  only 
upon  exceptions  taken  on  proceedings  at  the  trial,  or  on  defects  ap- 
parent on  the  face  of  the  record,  and  will  not  pass  on  mere  proposi- 
tions of  law  submitted  to  it  on  motion.  Robinson  v.  Lamb,  126  N.  C. 
492. 

Defects  in  evidence  at  trial. — Documentary  evidence  omitted  on 
the  trial  below  in  support  of  an  issue  cannot  be  supplied  in  the  su- 
preme court     Person  v.  Leary,  126  N.  C,  504. 

Motion  for  judgment  non  obstante  veredicto. — A  motion  for  judg- 
ment wow  obstante  reredieto  will  not  be  considered  by  the  supreme 
court  if  made  for  the  first  time  in  that  .court  Sutton  v.  Walters,  118 
N.  C,  495. 

Motion  for  newly  discovered  evidence. — In  the  discretion  of  the  su- 
preme court  a  motion  for  a  new  trial  on  account  of  newly  discovered 
testimony  will  be  granted.     Clark  v.  Riddle.  118  N.  C,  692. 

But  the  court  will  decide  such  motion  without  filing  any  opinion, 
as  the  facts  of  each  case  stand  upon  their  own  merits.  Nathan  v. 
R.  R.,  118  N.  C  1066.  and  cases  cited;  Herndon  v.  R.  R.,  121  N.  C 
498.     See  Sec.  412  (4).  p.  519,  ante. 

If  evidence  incompetent  by  statute  Is  admitted. — While  the  general 
rule  is  that  an  exception  to  evidence  must  set  out  the  ground  of 
objection,  yet,  where  a  trial  judge  admits  evidence  which  is  made 
incompetent  by  statute,  and  which  it  is  his  duty,  of  his  own  motion. 
to  exclude,  the  supreme  court  will  adjudge  error,  though  on  the  trial 
below  the  evidence  was  excepted  to  on  a  different  ground.  Presnefl 
v.  Garrison,  122  N.  C,  595.  * 
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Objection  that  the  state  is  real  defendant. — The  objection  to  the 
jurisdiction  of  the  court  because  the  action  is  against  the  state  may 
be  made  ore  tenus  at  any  stage  in  the  proceedings  when  the  fact  is 
made  apparent.  Chemical  Co.  v.  Board  of  Agriculture,  111  N.  C, 
135. 

Want  of  Jurisdiction,  or  complaint  not  stating  facts  sufficient  to 
constitute  a  cause  of  action. — A  want  of  jurisdiction,  or  failure  to  state 
a  cause  of  action,  apparent  on  the  record,  will  be  taken  notice  of  by 
the  supreme  court,  although  not  pointed  out  by  a  demurrer.  Tucker  v. 
Baker,  86  N.  C,  1;  Smaw  v.  Cohen,  95  N.  C„  85;  Bank  v.  Bobbitt, 
108  N.  C,  525;  Bryant  v.  Fisher,  85  N.  C,  71;  Jones  v.  Commission- 
ers, 85  N.  C,  278. 

In  such  cases,  the  court  will  dismiss  ex  mero  motu.  Hagins  v. 
Railroad,  106  N.  C,  537. 

Jurisdiction  must  appear  on  the  face  of  the  papers  to  secure  a 
hearing  on  appeal.    Gordon  v.  Sanderson,  83  N.  C,  1. 

The  objection  that  a  complaint  does  not  state  a  cause  of  action  or 
to  jurisdiction  can  be  taken  for  the  first  time  in  the  supreme  court 
by  the  defendant,  or  it  may  be  taken  by  the  court  ex  mero  motu. 
Nash  v.  Ferrabow,  115  N.  C,  303:  Cary  v.  Allegood,  121  N.  C,  54. 

"No  points  can.be  taken  for  the  first  time  in  the  supreme  court 
except:  (1.)  Errors  apparent  upon  the  face  of  the  record;  (2.)  That 
the  complaint  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action;  (3.)  Want  of  jurisdiction  of  the  subject-matter.  Sutton  v. 
Walters,  118  N.  C,  495. 

Where  an  exception  is  made,  for  the  first  time  in  the  supreme 
court,  that  the  complaint  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action,  and  the  defects  are  such  that  they  cannot  be 
cured  by  additional  averments,  the  action  will  be  dismissed:  but  If 
the  defects,  though  too  serious  to  be  cured  by  failure  to  demur,  can 
possibly  be  cured  by  additional  averments,  the  supreme  court  will 
not  dismiss  the  action,  but  will  grant  a  new  trial,  In  order  that  the 
plaintiff  may  ask  leave  to  amend.    Ladd  v.  Ladd,  121  N.  C,  119. 

A  motion  to  dismiss  an  action  because  the  complaint  fails  to  state 
a  cause  of  action,  can  be  made  in  the  supreme  court,  though  not 
made  below,  even  where  there  has  been  a  jury  trial,  verdict  and 
judgment.    Manning  v.  Railroad,  122  N.  C,  825. 

Objection  that  there  was  no  evidence. — An  objection  that  there 
was  no  evidence  to  go  to  the  jury  sufficient  to  convict  a  defendant 
cannot  be  taken  for  the  first  time  in  the  supreme  court.  Nor  In 
stating  case  on  appeal.  State  v.  ^Vilson,  121  N.  C,  650,  and  cases 
cited:  State  v.  Klger,  115  N.  C,  746:  Lawrence  v.  Hester.  93  N.  C, 
79:  State  v.  Glisson,  93  N.  C,  506;  State  v.  Bruce,  106  N.  C,  792. 

See  numerous  other  cases  collected  p.  511,  ante. 

Judgment  affirmed. — If  no  exceptions  are  stated  by  appellant  in 
the  case  on  appeal,  and  there  are  no  errors  in  the  record  proper,  the 
judgment  will  be  affirmed.  Swepson  v.  Summey,  74  N.  C,  551;  Sim- 
mons v.  Andrews,  106  N.  C,  201:  Turner  v.  Foard,  83  N.  C,  683;  King 
v.  Page,  86  N.  C,  275;  Neal  v.  Mace,  89  N.  C,  171,  and  other  cases 
cited,  Sec.  550,  p.  770,  wnte* 

If  there  is  no  exception. — When  the  court  to  whom  was  submitted 
the  case  by  the  parties,  found  as  a  fact  that  a  probate  sought  to  be 
impeached  was  sufficient  In  form,  and  there  was  no  exception,  the 
appellant  is  precluded  from  having  the  point  considered  on  appeal. 
Kidd  v.  Venable,  111  N.  C,  535. 

No  assignment  of  error  necessary,  when. — No  particular  assign- 
ment of  error  is  necessary  when  the  appeal  is  from  a  judgment  pro- 
nounced on  an  agreed  state  of  facts,  under  The  Code,  Sec.  571. 
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Davenport  v.  Leary,  95  N.  C,  203;  Chamblee  v.  Baker,  95  N.  C,  359; 
Raleigh  v.  Peace,  110  N.  C,  32;  Greensboro  v.  McAdoo,  112  N.  C. 
359. 

The  appeal  is  Itself  an  exception  to  the  Judgment. — An  appeal  is 
Itself  a  sufficient  exception  to  the  judgment.  Murray  v.  Souther- 
land,  125  N.  C.,  175;  Thornton  v.  Brady,  100  N.  C.,  38;  Appomattox 
Co.  v.  Buffaloe,  121  N.  C,  37;  Delozier  v.  Bird,  123  N.  C,  689. 

Exceptions  for  first  time  in  making  up  case  on  appeal. — Exceptions 
to  errors  (other  than  those  to  the  charge)  that  might  be  cured  by 
the  judge  If  made  during  the  trial  cannot  be  made  for  the  first  time 
In  the  case  on  appeal.    Bank  v.  Sumner,  119  N.  C,  591. 

Exceptions  filed  in  ten  days,  when. — When  there  Is  no  exception 
taken  except  to  the  judgment,  no  case  on  appeal  is  necessary,  and  tt 
is  sufficient  to  take  the  appeal  therefrom  in  ten  days  after  judgment, 
as  provided  by  Rule  27  of  the  supreme  court  Robeson  v.  Hodges. 
105  N.  C,  49;  Appomattox  Co.  v.  Buffaloe,  121  N.  C,  37. 

Error  on  face  of  the  record. — The  statute  (Sec.  957  of  The  Code) 
requiring  the  supreme  court  to  render  such  judgment,  etc.,  as  shall 
appear  to  be  proper  from  inspection  of  the  whole  record,  has  reference 
to  the  essential  parts  of  the  record,  such  as  the  pleadings,  verdict 
and  judgment,  in  which,  if  there  be  error,  the  court  will  correct  It, 
though  it  be  not  assigned.  Thornton  v.  Brady,  100  N.  C,  38;  Bush 
v.  Hall,  95  N.  C,  82;  State  v.  Watkins,  101  N.  C,  702;  McKlnnon  t. 
Morrison,  104  N.  C,  354;  Rogers  v.  Bank,  108  N.  C.  574;  Murray  t. 
Southerland,  125  N.  C,  175;  State  v.  Truesdale,  125  N.  C,  696. 

Findings  of  fact. — Where,  upon  an  appeal  from  an  order  setting 
aside  a  judgment  for  excusable  neglect,  there  were  no  findings  of 
fact  In  the  record,  and  it  did  not  appear  that  the  appellant  had  re- 
quested that  such  findings  should  be  made,  the  supreme  court  will 
assume  that  the  exception  Is  based  upon  the  ground  that,  taking 
as  true  that  view  of  the  testimony  most  favorable  to  the  appellee, 
he  would  not  be,  as  a  matter  of  law,  entitled  to  have  the  motion  al- 
lowed. Holden  v.  Purifoy,  108  N.  C,  163:  Whitehead  v.  Hale,  118  N. 
C,  601. 

Recitals  of  fact  in  exceptions. — When  exceptions  are  filed  under 
Rule  27,  the  recitals  contained  therein  are  not  conclusive,  but  it  Is 
open  to  the  appellee  to  controvert  them  and  to  have  the  judge  pass 
upon  their  correctness  in  "settling  the  case  on  appeal."  Walker  t. 
Scott,  106  N.  C,  56;  Merrell  v.  Whitmire.  110  N.  C,  367;  Patterson 
v.  Mills,  121  N.  C,  258. 

Printing  Records. 

28.    What  to  be  Printed. 

Fifteen  copies  of  the  entire  transcript  sent  up  in  each 
action  shall  be  printed,  except  in  pauper  appeals.  In  these 
latter  the  Clerk  of  this  Court  shall  make  five  typewritten 
copies  of  such  parts  of  the  record  as  present  the  exceptions 
Should  the  appellant  gain  the  appeal,  the  cost  of  such  type- 
written copies  shall  be  taxed  against  the  appellee  as  part  of 
the  costs  on  appeal.  The  printed  transcript  shall  be  in  the 
order  required  by  Rule  19(1)  and   shall  contain  the  margi- 
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nal  references  and  index  required  by  Rule  19(2)  and  19(3). 
Though,  for  economy,  the  marginal  references  in  the  manu- 
script may  be  printed  as  sub-heads  in  the  body  of  the  record 
and  not  on  the  margin. 

This  requirement  reasonable  and  necessary. — The  supreme  court 
is  established  by  and  derives  its  jurisdiction  from  the  constitution; 
and  in  these  respects,  as  well  as  in  its  methods  of  procedure,  it 
is  not  subject  to  legislative  control.  Constitution,  art  4,  Sees.  8  and 
12.  The  enforcement  of  rules  28,  29  and  30,  In  relation  to  the  printing 
of  records,  is  necessary  to  the  administration  of  justice.  Rencher  v. 
Anderson,  93  N.  C,  105. 

The  rule  of  the  supreme  court  requiring  certain  parts  of  the  record 
to  be  printed  is  not  unreasonable,  and  upon  failure  to  comply  with 
It  the  appeal  will  be  dismissed,  but  may  be  reinstated  upon  good 
cause  shown.  Nor  is  the  rule  unconstitutional.  The  constitution, 
art  4,  Sec.  12,  gives  the  general  assembly  power  to  regulate  pro- 
ceedings in  all  the  courts  "below  the  supreme  court,"  but  confers  on 
that  court  the  exclusive  power  to  regulate  its  own  prpcedure.  Hor- 
ton  v.  Green,  104  N.  C,  400;  Wiley  v.  Mining  Co.,  117  N.  C,  489. 

The  necessity  of  the  rule  requiring  the  "case  on  appeal"  to  be 
printed  has  often  been  pointed  out  Unless  appellants  observe  this 
requirement,  It  will  save  them  needless  expenditure  to  refrain  from 
sending  up  appeals  which  can  only  be  dismissed  at  their  costs.  Hunt 
v.  Railroad,  107  N.  C,  447;  Barnes  v.  Crawford,  119  N.  C,  127. 

Must  be  printed  in  ail  cases  except  pauper  appeals. — Where  the 
appellant  does  not  appeal  in  forma  pauperis  the  rule  requiring  the 
record  to  be  printed  will  not  be  relaxed  upon  his  affidavit  that  he 
is  unable  to  raise  the  money  necessary  to  print.  Rencher  v.  Ander- 
son, 93  N.  C,  105;  Fleming  v.  McPhail,  121  N.  0.,  183. 

Note. — Formerly  this  rule  applied  only  to  appeals  in  civil  cases, 
but  it  now  applies  to  all  cases,  not  pauper  appeals,  both  civil  and 
criminal. 

Insufficient  excuse. — A  mere  request  by  appellant  of  the  clerk  of 
the  court  to  have  the  record  printed  and  the  bill  sent  to  him,  with- 
out further  attention  by  appellant,  though  he  receives  no  bill,  will 
not  justify  a  reinstatement  of  his  appeal,  dismissed  for  lack  of 
printed  record.    Carter  V.  Long,  116  N.  C,  44. 

By  what  time. — It  is  a  compliance  with  the  rule  if  the  printing  has 
been  done  when  the  case  is  called  for  argument  Smith  v.  Montague, 
121  N.  C,  92,  and  cases  cited;  Packing  Co.  v.  Williams,  122  N.  C,  406. 

Pleadings. — Pleadings  are  not  required  to  be  printed  as  a  part  of 
the  record  on  appeal  (except  when  the  case  comes  up  on  demurrer) 
unless  material,  and,  if  material,  this  court  will  not  dismiss  the  ap- 
peal for  failure  to  print  but  simply  order  the  additional  printing. 
Barbee  v.  Scoggins,  121  N.  C,  135. 

Note. — The  rule  has  been  amended  since  to  require  the  printing 
of  the  entire  transcript 

Amendment  extending  printing  required. — An  amendment  to  the 
supreme  court  rule  of  practice  as  to  printing  the  record  on  appeal 
does  not  apply  to  a  case  tried  before  the  amendment  was  made. 
Rawlings  v.  Neal,  122  N.  C,  173. 

What  must  be  printed. — The  whole  of  the  "case  on  appeal,"  as  set- 
tled by  the  parties  or  the  judge  below,  and  not  such  parts  only  as 
the  appellant  may  select  as  material  in  his  opinion,  must  be  printed, 
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and  for  a  non-compliance  with  the  rule  in  this  respect  the  appeal  will, 
on  motion,  be  dismissed.    Barnes  v.  Crawford,  119  N.  C,  127. 

Where  an  appellant  fails  to  have  printed  as  a  part  of  the  record 
on  appeal  an  exhibit  which  is  referred  to  in  the  pleadings  or  which 
is  made,  by  the  judge  or  by  agreement  of  counsel,  a  part  of  the  case 
on  appeal  will  be  dismissed.  Barbee  v.  Scoggins,  121  N.  C,  135; 
Fleming  v.  McPhail,  121  N.  C,  183;  Hicks  v.  Royal,  122  N.  C,  405. 
But  not  when  the  judgment  is  only  a  judgment  of  non-suit 

Appeal  will  be  dismissed  if  the  judgment  is  not  printed.  Thurber 
v.  Loan  Ass'n,  118  N.  C,  130;  Wiley  v.  Mining  Co.,  117  N.  C,  489. 

Note. — Under  the  above  Rule,  as  now  amended,  the  entire  trans- 
cript on  appeal  must  be  printed. 

Printers'  errors. — Under  court  rule  28,  authorizing  exceptions  to 
be  printed  in  the  body  of  the  record  pages  instead  of  in  the  margin, 
an  appeal  will  not  be  dismissed  for  failure  of  appellant  to  print  the 
word  "Exception,"  and  number  of  each,  at  the  proper  place  on  the 
margin  of  the  record.  Baker  v.  Hobgood,  126  N.  C.  Though  the 
rule  should  be  complied  with.  Alexander  v.  Alexander,  120  N.  CL, 
472;  Pretzfelder  v.  Ins.  Co.,  123  N.  C,  164. 

An  appeal  will  not  be  dismissed  because  the  response  to  the  issue 
was  omitted  in  printing  the  record,  where  the  omission  was  palpably 
a  printer's  error;  the  response  being  recited  and  printed  in  the  judg- 
ment.    Baker  v.  Hobgood,  126  N.  C. 

Neglect  of  counsel. — Where  appellant  employed  counsel  to  attend 
to  his  appeal,  who  failed  to  have  the  record  printed,  and  the  case  was 
dismissed,  it  was  inexcusable  negligence  on  the  part  of  the  appellant, 
and  his  appeal  will  not  be  reinstated.  Griffin  v.  Nelson,  106  N.  C 
235  (overruling  Wiley  v.  Logan,  94  N.  C,  564) ;  Bowen  v.  Fox.  99  N. 
C,  127:  Edwards  v.  Henderson,  109  N.  C,  83;  Dunn  v.  Underwood. 
116  N.  C,  525:  Neal  v.  Land  Co.,  112  N.  C,  841;  Stainback  v.  Harris. 
119  N.  C,  107. 

Having  the  record  printed,  like  procuring  appeal  bond,  is  no  part 
of  the  duty  of  counsel,  and  when  he  undertakes  to  do  either,  he  is  a 
mere  ordinary  agent  in  that  regard,  and  his  neglect  is  the  neglect  of 
his  principal,  the  appellant.  Griffin  v.  Nelson,  106  N.  C.  235;  Ed- 
wards v.  Henderson,  109  N.  C,  83;  Finlayson  v.  Am.  Ace.  Co.,  109  N. 
C,  196,  and  other  cases,  supra. 

29.    Hmv  rrinted. 

The  transcript  on  appeal  shall  be  printed  under  the 
direction  of  the  Clerk  of  this  Court  and  in  the  same  type 
and  style,  and  pages  of  same  size,  as  the  Reports  of  this 
Court,  unless  it  is  printed  below  in  the  required  style  and 
manner.  If  it  is  to  be  printed  here,  the  party  sending  up 
the  appeal  shall  send  therewith  a  deposit  in  cash,  for  that 
purpose,  to  the  Clerk  of  this  Court,  of  sixty  cents  (which  in- 
cludes ten  cents  for  the  Clerk)  for  each  printed  page — 400 
words  in  the  written  transcript  being  estimated  as  equal  to 
a  printed  page  of  the  form  and  style  required  by  this  Rule. 

Record  must  be  sufficiently  printed. — Appellants  should  be  careful 
to  see  that  the  rule  is  duly  observed  in  respect  to  the  parts  of  the 
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record  required  to  be  printed,  as  a  mere  colorable  compliance  will 
be  treated  as  no  compliance  at  all,  and  the  appeal  dismissed.    Witt 
v.  Long,  93  N.  C,  388. 
Note. — The  rule  now  requires  the  entire  transcript  to  be  printed. 

30.    If  not  Printed. 

If  the  transcript  on  appeal  (except  in  pauper  appeals) 
shall  not  be  printed,  as  Required  by  the  Rules,  by  reason  of 
the  failure  of  the  appellant  to  send  up  the  transcript  or 
deposit  the  cost  therefor  in  time  for  it  to  be  printed  when 
called  in  its  regular  order  (as  set  out  in  Rule  5),  the  appeal 
shall,  on  motion  of  appellee,  be  dismissed;  but  the  Court 
may,  on  motion  of  appellant,  after  five  days  notice,  at  the 
same  term,  for  good  cause  shown,  reinstate  the  appeal,  to 
be  heard  at  the  next  term.  When  a  cause  is  called  and  the 
record  is  not  fully  printed,  if  the  appellee  does  not  move  to 
dismiss,  the  cause  will  be  continued.  The  Court  will  hear 
no  cause  in  which  the  Rule  as  to  printing  is  not  complied 
with,  other  than  pauper  appeals. 

When  record  should  be  printed. — While  it  is  better  and  more  con- 
venient to  have  the  record  printed  as  soon  as  the  case  is  docketed 
in  the  supreme  court — and  this  practice  is  commended  by  the  court 
— yet,  it  is  a  compliance  with  the  rule  if  the  record  is  printed  when 
the  case  is  called  in  its  order  for  argument.  Witt  v.  Xxmg,  93  N.  C, 
388;  Walker  v.  Scott,  102  N.  C,  487;  Smith  v.  Montague,  121  N. 
C,  92. 

.Where  a  case  upon  appeal  was  settled  and  filed  in  tfce  clerk's  office 
on  the  first  day  of  November,  1889,  and  the  transcript  on  appeal 
docketed  November  30th  in  the  supreme  court,  the  call  of  cases  of 
the  district  being  on  December  2d,  a  motion  for  dismissal,  made  by 
appellee  for  failure  to  print,  should  be  granted.  Avery  v.  Pritchard, 
106  N.  C,  344;  Stainback  v.  Harris,  119  N.  C,  107. 

An  appeal  docketed  after  the  time  required  does  not  stand  for 
argument  until  the  next  ensuing  term  and  it  is  sufficient  if  the  trans- 
cript is  printed  when  the  case  is  reached  for  argument.  Packing  Co. 
v.  Williams,  122  N.  C,  406. 

Further  time  to  print  allowed. — Where  a  motion  to  dismiss  an  ap- 
peal for  failure  to  prosecute  is  allowed,  but  subsequently  the  case  is 
reinstated,  time  to  print  the  record  will  be  allowed.  Briggs  v.  Jervis, 
98  N.  C,  454. 

Mot  fori  must  be  made  to  reinstate  at  same  term. — A  motion  to  rein- 
state an  appeal  dismissed  for  failure  to  print  must  be  made  at  the 
same  term,  and  will  only  then  be  allowed  for  good  cause  shown. 
Pipkin  v.  Green,  112  N.  C,  355;  State  v.  Freeman,  114  N.  C,  872. 

Reinstatement  allowed. — Where  there  was  an  honest  misunder- 
standing between  counsel  in  regard  to  making  up  the  case  on  appeal, 
and  the  case  had  not  been  made  up  when  the  case  was  reached  in 
the  supreme  court,  the  record  having  been  docketed  without  a  case, 
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and  couDsel  for  the  appellant  supposed  that  there  was  no  necessity 
of  printing  the  record  until  .the  case  came  up,  but  the  appellee  moved 
to  dismiss,  which  was  allowed:  It  was  held  a  proper  case  to  reinstate 
and  allow  the  record  to  be  printed.  Rencher  v.  Anderson,  94  N.  C-, 
661. 

Where  an  appeal  is  dismissed  for  failure  to  comply  with  Rule  28, 
a  reinstatement  of  the  case,  on  motion,  is  not  a  matter  of  course,  but 
will  only  be  allowed  on.  good  cause  shown.  Horton  v.  Green,  104  N. 
C.,  400,  cited  and  approved,  Whitehurst  v.  Pettipher,  105  N.  C.„  39; 
Carter  v.  Long.  116  N.  C,  46. 

Where  it  sufficiently  appears  by  affidavits  that  the  appellant 
caused  to  be  printed  in  due  time  the  copies  of  the  record  required  by 
rule  of  the  supreme  court,  and  that,  misunderstanding  the  instruc- 
tions of  his  counsel  and  the  clerk  of  the  superior  court,  to  whom  he 
applied  for  information,  he  sent  only  one  printed  copy  to  the  su- 
preme court  and  mailed  others  to  counsel  on  both  sides:  Held,  that, 
upon  due  notice  and  motion,  the  cause  will  be  reinstated.  Smith  v. 
Summerfleld,  107  N.  C,  580. 

Reinstatement  denied. — Where,  on  a  motion  to  reinstate  an  appeal 
dismissed  for  failure  to  print  the  record,  the  appellant  alleged  that 
he  employed  an  attorney  to  represent  him  in  the  supreme  court,  that 
he  was  not  aware  of  the  rule  requiring  the  record  to  be  printed,  and 
that  if  his  attorney  had  notified  him  he  would  have  had  it  printed, 
but  dfd  not  allege  that  he  applied  to  his  counsel  to  learn  the  require- 
ments of  prosecuting  appeals,  nor  that  he  furnished  any  money  or 
took  any  steps  to  have  the  record  printed:  Held,  that  no  excuse  is 
shown  for  his  negligence,  and  the  motion  must  be  denied.  Griffin  v. 
Nelson,  106  N.  C.  235;  Dunn  v.  Underwood,  116  N.  C,  525:  Stainback 
v.  Harris,  119  N.  C,  107. 

A  motion  to  reinstate  an  appeal  will  be  denied  where  it  appeared 
that  the  appeal  was  docketed  on  March  12th  and  reached  in  regular 
order  on  March  13th,  when  it  was  dismissed  for  failure  to  print  the 
record,  under  the  rules,  though  counsel  for  appellant,  being  present 
during  the  call  of  the  district,  and  not  seeing  the  case  on  docket,  left 
before  the  call  was  concluded.  The  dismissal  was  not  for  failure  to 
argue,  but  for  failure  to  print,  which  was  not  a  professional  duty, 
and  the  negligence  was  that  of  the  client.  Stephens  v.  Koonce.  105 
N.  O.,  255:  Pipkin  v.  Green,  112  N.  C,  355;  Blount  v.  Ward,  117  X. 
C.  241;  Edwards  v.  Henderson,  109  N.  C,  83. 

Where  an  appeal,  not  filed  by  appellant  as  a  pauper,  was  dismissed 
for  failure  to  print  the  case  on  appeal,  it  will  not  be  reinstated  on  an 
affidavit  and  motion  of  the  appellant  on  the  ground  that  before  he 
could  raise  the  money  to  print  the  record  the  case  was  reached  and 
dismissed.     Turner  v.  Tate,  112  N.  C,  457. 

Where  an  appeal  has  been  dismissed  for  failure  to  print  the  re- 
cord, a  motion  to  reinstate  will  not  be  allowed  on  the  ground  that 
such  failure  was  caused  by  the  neglect  of  counsel,  for  the  neglect 
of  counsel  In  this  particular  Is  the  neglect  of  the  party  himself  and 
does  not  excuse.  Neal  v.  Land  Co.,  112  N.  C,  841:  Dunn  v.  Under- 
wood, 116  N.  C.  525;  Wiley  v.  Mining  Co.,  117  N.  C,  490. 

Where  an  appeal  has  been  dismissed  for  failure  to  print  the  record. 
it  will  not  be  reinstated  when  it  appears  that  appellant  had  sufficient 
time  to  have  the  record  printed  before  and  even  after  the  appeal  was 
docketed,  but  postponed  the  duty  until  within  a  very  short  while  be- 
fore the  case  was  reached  when  an  unexpected  delay  in  the  nutfls 
prevented  the  printing.  Blount  v.  Ward,  117  N,  C,  241;  Stainback  t. 
Harris,  119  N.  C,  107. 
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31.    Costs  of  Printing. 

The  actual  cost  of  printing  the  transcript  on  appeal  shall 
be  allowed  to  the  successful  party,  not  to  exceed,,  however, 
fifty  cents  per  page  of  one  copy  of  the  printed  transcript, 
and  not  exceeding  fifty  pages  of  the  above  specified  size  and 
type,  unless  otherwise  specially  ordered  by  the  Court ;  and 
the  Clerk  of  this  Court  shall  be  allowed  ten  cents  additional 
for  each  such  page  for  making  copy  for  the  printer,  unless 
the  appellant  shall  send  up  a  duplicate  manuscript  or  type- 
written copy  for  that  purpose,  or  shall  have  the  copies 
printed  below.  Judges  and  counsel  should  not  incumber 
the  "  case  on  appeal "  with  evidence  or  other  matters  not 
pertinent  to  the  exceptions  taken.  When  the  case  is  settled, 
either  by  the  Judge  or  the  parties,  if  either  party  deems 
that  such  unnecessary  matter  is  incorporated,  he  shall  have 
his  exception  noted,  designating  the  parts  deemed  unneces- 
sary, and  if,  upon  hearing  the  appeal,  the  Court  finds  that 
such  parts  were  in  fact  unnecessary,  the  cost  of  making  the 
transcript  of  such  unnecessary  matter  and  of  printing  the 
same  shall  be  taxed  against  the  party  at  whose  instance  it 
was  incorporated  into  the  transcript,  as  required  by  Rule 
22,  no  matter  in  whose  favor  the  judgement  is  given  here, 
except  when  such  party  has  already  paid  the  expense  of 
such  unnecessary  matter,  and  in  that  event  he  shall  not 
recover  it  back,  though  successful  on  his  appeal.  Motions  for 
taxation  of  costs  for  copying  and  printing  unnecessary  parts 
sentup  in  the  transcript  shall  be  decided  without  argument. 

Over  fifty  pages  allowed,  when. — The  rules  require  that  the  appel- 
lant shall  print  the  case  on  appeal,  and  where  that  has  been  settled 
by  the  trial  judge  and  will  exceed  twenty  (the  rule  at  that  time) 
printed  pages,  the  court  will  order  that  the  appellant,  if  successful 
in  his  appeal,  be  allowed  to  tax  the  costs  of  the  extra  necessary 
printing  against  the  appellee.  Durham  v.  Railroad,  108  N.  C,  399; 
Mining  Co.  v.  Smelting  Co.,  119  N.  C,  415. 

See  as  to  unnecessary  record,  Rule  22,  ante,  and  cases  cited.  The 
entire  transcript  sent  up  must  be  printed,  but  the  party  who,  after 
objection  of  opposite  side  sends  up  unnecessary  matter  must  be 
taxed  with  costs  of  making  out  such  unnecessary  part  of  transcript 
and  of  printing  it,  no  matter  how  the  appeal  is  decided.  Baker  v. 
Hobgood,  126  N.  C. 

Not  allowed. — The  successful  party  on  appeal  will  not  be  allowed 
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to  recover  costs  for  printing  record  In  excess  of  the  amount  pre 
scribed  by  this  rule,  except  in  extraordinary  cases  where  the  neces- 
sity for  such  printing  is  made  to  appear.  •  Roberts  v.  Lew  aid,  10S  X. 
C,  405. 

•32.    Printing  Briefs. 

While  briefs  are  not  yet  required  to  be  printed,  they  are 
'desirable  in  all  cases  which  can  be  deemed  of  sufficient  im- 
portance to  be  brought  to  this  Court.  Such  briefs  may  be 
printed  under  supervision  of  counsel,  or  of  the  Clerk  of  this 
Court,  but  must  be  of  the  size  and  style  prescribed  by  Rule 
29  for  the  transcript  on  appeal.  If  to  be  printed  here,  the 
deposit  therefor  must  be  made  as  specified  in  Rule  29. 

Briefs  desirable. — Though  not  required.    Alexander  v.  Alexander. 
.020  J*.  C,  472. 

Argument. 

"33*    Oral  Argument. 

(1)  The  counsel  for  the  appellant  shall  be  entitled  to  open 
and  conclude  the  argument. 

(2)  The  counsel  for  the  appellant  may  be  heard  for  one 
hour,  including  the  opening  argument  and  reply. 

(3)  The  counsel  for  the  appellee  may  be  heard  for  one 
hour. 

(4)  The  time  occupied  in  reading  the  record  before  the 
argument  begins  shall  not  be  counted  as  part  of  the  time 
allowed  fpr  the  argument ;  but  this  shall  not  embrace  such 
parts  of  the  record  as  may  be  read  pending  the  argument. 

(5)  The  time  for  argument  may  be  extended  by  the  Court 
in  a  case  requiring  such  extension  ;  but  application  for  such 
extension  must  be  made  before  the  argument  begins.  The 
Court,  however,  may  direct  the  argument  of  such  points  as 
it  may  see  fit  outside  of  the  time  limited. 

(6)  Any  number  of  counsel  may  be  heard  on  either  side 
within  the  limit  of  the  time  above  specified  ;  but  if  several 
counsel  shall  be  heard,  each  must  confine  himself  to  a  part 
or  parts  of  the  subject-matter  involved  in  the  exceptions  not 
discussed  by  his  associate  counsel,  unless  directed  otherwise 
by  the  court,  so  as  to  avoid  tedious  and  useless  repetition. 
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34.  Printed  Arguments  or  Briefs, 

When  the  cause  is  submitted  on  printed  argument  under 
Rule  10,  or  a  brief  is  filed,  whether  counsel  appear  or  not, 
such  brief  or  argument,  if  of  appellant,  shall  set  forth  a 
brief  statement  of  the  case,  embracing  so  much  and  such 
parts  of  the  record  as  may' be  necessary  to  understand  the 
case  ;  the  several  grounds  of  exceptions  and  assignments  of 
error  relied  upon  by  the  appellant ;  the  authorities  relied 
upon  classified  under  each  assignment,  and  if  statutes  are 
materia],  the  same  shall  be  cited  by  the  book,  chapter  and 
section ;  but  this  shall  not  be  understood  to  prevent  the 
citation  of  other  authorities  in  the  argument. 

35.  Copies  of  Brief  to  be  Furnished. 

Fifteen  copies  shall  be  delivered  to  the  Clerk  of  the  Court, 
one  of  which  shall  be  filed  with  the  transcript  of  the  record,' 
one  handed  to  each  of  the  Justices  at  the  time  the  argument 
shall  begin,  one  to  the  Reporter,  and  one  to  the  opposing 
counsel,  when  he  shall  call  for  the  same. 

30.    Brief  of  Appellee. 

The  appellee  shall  file  the  same  number  of  like  briefs, 
except  that  he  may  omit  the  statement  of  the  case,  and  it 
shall  be  distributed  in  like  manner. 

37.  Cost  of  Brief. 

The  actual  cost  of  printing  his  brief,  not  exceeding  fifty 
cents  per  page  of  the  size  of  the  pages  in  the  North  Carolina 
Reports,  and  not  exceeding  ten  pages,  shall  be  allowed  to 
the  successful  party  to  be  taxed  in  the  bill  of  costs. 

Brief  on  re-argument. — When  a  re-argument  is  ordered  by  the 
court  (Rule  38),  and  an  additional  brief  is  printed,  the  cost  thereof, 
not  exceeding  ten  pages  will  be  allowed  to  the  successful  party,  un- 
der Rule  37.    Emry  v.  Railroad,  105  N.  C,  44. 

38.  He-argument. 

The  Court  will,  of  its  own  motion,  direct  a  re-argument 
before  deciding  any  case,  if,  in  its  judgment,  it  is  desirable. 

Re-argument  ordered. — It  is  the  duty  of  parties  to  see  that  their 
causes  are  fully  argued  in  the  supreme  court,  and  where  this  has  not 
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been  done,  especially  where  the  record  Is  voluminous  and  assign- 
ments of  error  indefinite  the  court  will  require  it  to  be  re-argued. 
Lenoir  v.  Mining  Co.,  104  N.  C,  490;  Emry  v.  Railroad,  105  N.  CL,  44. 

39.  Agreement  of  Counsel. 

The  Court  will  not  recognize  any  agreement  of  counsel 
in  any  case  unless  the  same  shall  appear  in  the  record,  or 
in  writing,  filed  in  the  cause  in  this  Court. 

Verbal  agreements. — The  supreme  court  will  not  recognize  any 
agreement  of  counsel,  if  disputed,  unless  it  appears  of  record,  or  is 
reduced  to  writing  and  filed  in  the  cause.  Adams  v.  Reeves,  74  N.  C, 
106;  Rouse  v.  Quinn,  75  N.  C,  354;  Walton  v.  Pearson,  82  N.  O..  464: 
Scroggs  v.  Alexander,  88  N.  C,  64;  Holmes  v.  Holmes.  88  N.  C, 
833;  Office  v.  Bland,  91  N.  0.,  1:  McCanless  v.  Reynolds.  91  N. 
C,  244;  Short  v.  Sparrow,  96  N.  C,  348;  Mfg.  Co.  v.  Simmons,  97  N. 

Where  there  is  a  controversy  between  counsel  In  regard  to  oral 
agreements  by  which  legal  rights  are  waived,  the  supreme  court  will 
not  determine  them;  and  in  an  application  for  certiorari,  unless 
enough  uncontro verted  facts  appear,  the  court  will  not  grant  the 
writ.     Graves  v.  Hines,  106  N.  C,  323. 

An  alleged  verbal  agreement  between  counsel,  if  denied,  will  be 
held  as  legally  non-existent.  Conley  v.  Ashevllle,  112  N.  C,  694: 
LeDuc  v.  Moore,  113  N.  C,  275;  Graham  v.  Edwards,  114  N.  C,  229: 
Roberts  v.  Partridge,  118  N.  C,  355;  Smith  v.  Smith,  119  N.  C,  311: 
Pipkin  v.  McArthur,  122  N.  C,  194. 

If  agreement  admitted  or  in  writing. — Where  the  parties  to  a  c&use 
pending  in  court  have  made  agreements  in  relation  to  the  procedure 
therein,  they  cannot  object  to  action  which  could  not  have  been 
taken  but  for  their  assent  and  which  was  based  upon  it.  Hawkins  v. 
Cedar  Works,  122  N.  C,  88. 

40.  Entry  of  Appearance. 

An  attorney  shall  not  be  recognized  as  appearing  in  any 
case  unless  he  be  entered  as  counsel  of  record  in  the  case. 
Upon  his  request,  the  Clerk  shall  enter  the  name  of  such 
attorney,  or  he  may  enter  it  himself,  thereby  making  him 
counsel  of  record  for  the  party  he  may  designate  therein. 
Such  appearance  of  counsel  shall  be  deemed  to  be  general 
in  the  case,  unless  a  different  appearance  be  indicated. 
Counsel  of  record  are  not  permitted  to  withdraw  from  a 
case,  except  by  leave  of  the  Court. 

Withdrawal  of  counsel. — After  an  attorney  has  been  admitted  by 
the  court  to  represent  a  party,  he  cannot,  without  the  consent  of  the 
court,  be  discharged  before  the  end  of  the  suit  Notice  of  motions 
may  be  served  upon  the  attorney.  Walton  v.  Sugg,  61  N.  C.  98: 
Gooch  v.  Peebles.  105  N.  C,  411. 

General  appearance  changed  to  special  appearance. — Counsel  will 
be  permitted  to  change  the  entry  of  a  general  appearance  into  a  spe- 
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cial  appearance  when  it  is  manifest  that  they  so  intended  and  the  en- 
try of  general  appearance  was  a  mere  inadvertence.  Suiter  v.  Brit- 
tle, 90  N.  C.  19. 

Special  appearance  not  changed  to  general  appearance. — Where 
counsel  enter  a  special  appearance,  and  upon  being  ruled  against  ex- 
cept, a  subsequent  general  appearance  does  not  waive  the  exception. 
State  v.  Cameron  109  N.  C,  852. 

41.     When  Applied  For. 

Generally,  the  writ  of  Certiorari,  as  a  substitute  for  an 
appeal,  must  be  applied  for  at  the  term  of  this  Court  to 
which  the  appeal  ought  to  have  been  taken,  or,  if  no  appeal 
lay,  then  before  or  to  the  term  of  this  Court  next  after  the 
judgment  complained  of  was  entered  in  the  Superior  Court. 
If  the  writ  shall  be  applied  for  after  that  term,  sufficient 
cause  for  the  delay  must  be  shown. 

Before  case  gone  Into. — An  application  for  a  certiorari  must  usually 
be  made  before  the  case  is  gone  into  upon  the  merits.  McDaniel  v. 
Pollock,  87  N.  C,  503. 

When  the  judge  certifies  that  there  has  been  an  inadvertent  omis- 
sion of  material  matter,  the  certiorari  will  be  granted  after  argument, 
if  before  the  consideration  of  case  in  conference.  Boyer  v.  Teague, 
106  N.  C,  571;  Allen  v.  McLendon,  113  N.  C,  319;  Sherrill  v.  Tel.  Co., 
116  N.  C,  654. 

Where  an  appellant  has  ground  for  a  certiorari,  he  should  move 
for  it  before  the  case  is  reached  for  argument.  State  v.  Harris,  114 
N.  C,  831;  State  v.  Rhodes,  112  N.  C,  857. 

At  first  term. — When  an  appellant  allows  the  next  term  of  the  su- 
preme court  (after  the  trial  below)  to  pass  without  either  causing 
his  appeal  to  be  docketed  or  applying  for  a  certiorari,  in  lieu  of  an 
appeal,  he  is  not  entitled  to  a  certiorari  at  the  next  term.  Pitman  v. 
Kimberley,  92  N.  C,  562;  Suiter  v.  Brittle,  92  N.  C,  53;  Causey  v. 
Snow,  116  N.  C,  497. 

Must  docket  transcript  of  record  proper. — Where  an  appellant, 
without  whose  default  the  case  on  appeal  was  not  settled  by  the 
judge,  failed  to  docket  the  transcript  of  the  record  at  the  next  suc- 
ceeding term  of  this  court,  but  applied  at  such  term  for  a  certiorari, 
the  writ  will  not  be  allowed.  State  v.  Freeman,  114  N.  C,  872; 
Haynes  v.  Coward,  116  N.  C,  840;  Brown  v.  House,  119  N.  C,  622. 

An  application  for  certiorari  should  be  based  upon  the  docketing 
of  the  rest  of  the  record;  otherwise,  upon  objection  on  that  ground, 
the  certiorari  will  be  denied.  Shober  v.  Wheeler,  119  N.  C,  471; 
Guano  Co.  v.  Hicks,  120  N.  C,  29. 

If  by  reason  of  the  loss  of  papers,  or  for  any  other  good  cause,  the 
transcript  of  no  part  of  the  record  can  be  docketed  at  the  first  term 
of  the  supreme  court  following  the  trial  below,  that  fact  should  ap- 
pear by  affidavit  and  a  c<rtiorari  asked  for,  supplemented  by  a  mo- 
tion below  to  supply  the  papers.  Burrell  v.  Hughes,  120  N.  C,  278; 
Parker  v.  R.  R.,  121  N.  C,  501,  and  numerous  cases  cited;  Norwood 
v.  Pratt,  124  N.  C,  745. 

An  appellant  is  entitled  to  a  certiorari  upon  docketing  a  certificate 
from  the  clerk  of  the  superior  court  stating  the  names  of  the  parties 
that  a  Judgment  was  rendered  and  an  appeal  taken,  and  that  the 
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transcript  of  the  record  proper  was  not  sent  up  because  the  judge 
had  the  original  papers  to  settle  the  case  on  appeal,  such  certificate 
being  accompanied  by  appellant's  affidavit  negativing  laches.  Mc- 
Millan v.  McMillan,  122  N.  C.,  410. 

Must  negative  laches. — A  petitioner  for  a  certiorari  must  show  him- 
self free  from  laches  hy  doing  all  in  his  power  towards  having  the 
appeal  perfected  and  docketed  in  time.  Brown  v.  House,  119  N.  C. 
622. 

Delay  caused  by  opposite  party. — When  an  appellant  is  prevented 
from  preparing  and  docketing  his  appeal  within  the  prescribed  time 
by  the  conduct  of  appellee  or  his  counsel,  he  is  entitled  to  a  writ  of 
certiorari  to  bring  It  up.     Briggs  v.  Jervis,  98  N.  C,  454. 

Waiver. — Where,  upon  the  undented  facts  as  to  the  agreement  of 
counsel  the  appellant's  counsel  had  reasonable  ground  to  believe  that 
The  Code  requirement  as  to  service  by  an  officer  was  waived,  crv-f  iV 
rari  will  issue  to  bring  up  the  record.  Willis  v.  Railroad  Co..  119  N. 
C,  718. 

Will  not  be  granted,  when. — The  supreme  court  will  not  grant  the 
writ  of  certiorari  as  a  substitute  for  an  appeal  where  the  petition 
fails  to  show  that  the  appellant  took  an  appeal,  and  caused  the 
proper  entries  and  notice  thereof  to  be  given  within  ten  days  after 
the  rendition  of  the  judgment,  or  of  notice  thereof.  The  simple  al- 
legation in  the  petition  that  appellant,  within  the  ten  days,  cattaed 
a  notice  of  appeal  to  be  placed  in  the  hands  of  the  sheriff,  and  then 
it  was  served,  is  not  sufficient     Cox  v.  Pruett,  109  N.  C  487. 

If  the  defendants  fail  to  appeal  from  the  judgment  in  apt  time,  a 
writ  of  certiorari  will  not  be  granted.  State  v.  Hatley,  110  N".  C, 
522. 

Where  an  application  for  certiorari  states  that  the  papers  asked  to 
be  sent  up  were  lost,  but  does  not  aver  that  steps  have  been  taken 
to  supply  them,  the  writ  will  not  issue.  Sanders  v.  Thompson.  114 
N.  C.  282. 

Certiorari  will  not  be  granted  for  omission  of  judge  to  insert  In  the 
case  a  prayer  of  instruction  refused  by  him.  when  an  exception  on 
that  ground  was  not  set  out  by  appellant  in  his  statement  of  case  on 
appeal:  State  v.  Black.  109  N.  C  856:  though  it  should  have  issued  if 
such  exception  had  been  stated  by  appellant  in  his  statement  of  case. 
Lowe  v.  Elliott,  107  N.  C.  718. 

Petition  not  verified. — When  the  petition  for  a  certiorari  is  not  vert- 
fled  as  required  by  Rule  42,  and  no  transcript  of  the  record  proper 
is  filed,  and  no  sufficient  reason  is  given  for  the  failure  to  docket  the 
record  and  case  on  appeal,  the  motion  will  be  denied.     Rothchild  v 
McNichol,  121  N.  C,  284:  Critz  v.  Sparger,  121  N.  C,  283. 

Failure  to  pay  costs  of  transcript. — Where  a  party  who  has  had 
leave  to  sue  as  a  pauper  and  to  appeal  without  giving  bond  re- 
fuses to  pay  the  costs  of  the  transcript,  a  certiorari  will  not  be 
granted.     Speller  v.  Speller,  119  N.  C,  356. 

Will  not  Issue  to  bring  up  exceptions  not  duly  assigned* — Certiorari 
will  not  issue  to  have  exceptions  to  the  charge  incorporated  in  the 
case  on  appeal,  where  it  does  not  appear  that  they  were  assigned  in 
the  appellant's  case  on  appeal.     State  v.  Black,  109  N.  G,  856. 

Nor  to  bring  up  a  premature  appeal. — Certiorari  will  not  lie  to  coin- 
pel  the  judge  to  send  up  an  appeal  which  was  premature  and 
improvidently  attempted  to  be  taken.  Guilford  v.  Georgia  Co..  10$ 
N.  C,  310. 

Nor  if  petition  shows  no  merits. — A  certiorari  will  not  issue  to 
bring  up  a  perfect  transcript,  when  it  appears  from  the  case  oa 
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appeal  that  the  questions  Intended  to  be  raised  are  without  merit. 
State  v.  Johnston,  93  N.  C.,  559;  State  v.  McDowell,  93  N.  C,  541. 

Neglect  of  counsel. — Where  defendant's  attorneys  agree  that  one 
of  them  shall  perfect  the  appeal,  the  fact  that  the  one  selected  to  at- 
tend to  the  matter  was  taken  sick  after  notice  of  appeal  was  filed, 
the  other  being  In  perfect  health,  though  absent  from  the  county  on 
business,  is  not  sufficient  excuse  for  defendant's  failure  to  perfect  the 
appeal  so  as  to  entitle  him  to  a  review  of  the  judgment  by  certiorari. 
Boyer  v.  Garner,  116  N.  C,  125. 

If  laches  of  counsel  who  are  Insolvent. — When  failure  to  make  up 
case  on  appeal  Is  caused  by  neglect  of  counsel  and  appellant  is  guilty 
of  no  laches,  certiorari  will  be  granted  when  such  counsel  are  insol- 
vent    Ice  Co.  v.  R.  R.,  125  N.  C,  17. 

Laches. — When  it  appears  that  the  appellant  has  been  guilty  of 
laches,  and  there  is  no  affidavit  to  negative  it,  the  application  for 
certiorari  to  the  judge  to  settle  the  case  will  be  denied.  Peebles  v. 
Braswell,  107  N.  C,  68;  Broadwell  v.  Ray,  111  N.  C,  457. 

Inadvertent  omission  In  record  proper. — Where,  by  inadvertence 
the  judgment  of  the  court  below  in  a  criminal  action  is  omitted  from 
the  transcript,  the  court  will,  ex  mero  motu,  send  down  an  instanter 
certiorari  to  perfect  the  record.     State  v.  Beal,  119  N.  C,  810. 

Defect  of  parties  upon  the  record. — When  the  record  shows  that 
parties  necessary  to  the  determination  of  the  cause  have  not  been 
brought  in,  the  case  will  be  remanded  in  order  that  all  interested 
persons  may  be  made  parties  (unless  they  can  be  made  in  the  su- 
preme court)  that  the  rights  and  equities  of  all  may  be  disposed  of 
in  one  final  judgment.     Finlayson  v.  Kirby,  121  N.  C,  106. 

Ignorance. — Ignorance  of  the  legal  requirements  in  executing  and 
filing  the  undertaking  upon  appeal  will  not  entitle  an  appellant  to  a 
writ  of  certiorari  in  lieu  of  an  appeal.  Turner  v.  Powell,  93  N.  C, 
341:  Grifiln  v.  Nelson,  106  N.  C,  235. 

*S\-r  Sec.  545,  ante,  and  numerous  cases  cited. 

42.    Haw  Applied  Far.  SUPREME  CT  LIBRARY* 

The  writs  of  Certiorari  and  Supersedeas  shall  be  granted 
only  upon  petition  specifying  the  grounds  of  application 
therefor,  except  when  a  diminution  of  the  record  shall  be 
suggested,  and  it  appears  upon  the  face  of  the  record  that  it 
is  manifestly  defective,  in  which  case  the  writ  of  Certiorari 
may  be  allowed,  upon  motion  in  writing.  In  all  other  cases, 
the  adverse  party  may  answer  the  petition.  The  petition 
and  answer  must  be  verified,  and  the  application  shall  be 
heard  upon  the  petition,  answer,  affidavit  and  such  other 
evidence  as  may  be  pertinent. 

Certiorari  to  correct  statement  of  case. — In  a  petition  for  a  certio- 
rari to  correct  a  mistake  in  a  "case  settled"  it  must  be  shown  that  by 
inadvertence,  mistake  or  accidental  misapprehension  the  presiding 
judge  misstated  or  failed  to  state  something  and  that  he  would  prob- 
ably make  the  correction  if  the  certiorari  is  granted.   Ware  v\  Nisbet, 
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92  N.  C,  202:  Currle  v.  Clark,  90  N.  C.,  17;  Cheek  v.  Watson,  90  N.  C. 
302;  Mayo  v.  Leggett,  96  N.  C,  237;  State  v.  Sloan,  97  N.  C,  499. 

A  cei'tiorari  to  correct  the  case  on  appeal  will  not  be  granted  when 
it  appears  that  the  particulars  in  which  the  petitioner  asks  to  have 
it  changed  are  not  material  to  the  proper  hearing  of  the  case.  Por- 
ter v  Railroad,  97  N.  C,  63. 

A  certiorari  will  not  issue  to  have  the  "case  settled"  corrected  un- 
less the  petitioner  sets  out  his  grounds  for  believing  that  the  judge 
wouM  make  the  correction  if  given  an  opportunity.  Porter  v.  R.  R-, 
97  N.  C.,  63;  Riggan  v.  Sledge,  116  N.  C,  87. 

While  the  court  will  allow  a  "case"  to  be  withdrawn  to  be  amended 
by  the  judge  when  he  expresses  a  willingness  to  correct  an  error 
or  inadvertence,  this  will  not  be  done  when  the  judge  states  that 
there  is  no  error,  and  that  he  will  "make  no  change  whatever  in  the 
case  as  settled."    Walker  v.  Scott,  106  N.  C,  56. 

Certiorari  will  be  granted  directing  the  trial  judge  to  amend  a 
case  on  appeal  settled  by  him,  when  the  judge  expresses  a  willing- 
ness to  correct  it.  and  the  affidavit  upon  which  the  application  is 
based  shows  merits  and  negatives  laches.  Broadwell  v.  Ray,  111  N. 
C,  457:  Sherrill  v.  Tel.  Co.,  116  N.  C,  654. 

A  certiorari  will  be  denied  where  it  does  not  appear  that  the  mat- 
ters omitted  from  the  case  settled  are  relevant  to  the  exception  pre- 
sented on  appeal,  or  were  omitted  by  mistake  or  Inadvertence  of  the 
Judge  below,  although  the  latter  is  willing  to  supply  the  omission. 
Bank  v.  Bridgers,  114  N.  C,  107.     See  Sec.  545  and  cases  cited. 

Case  cannot  be  amended  with  certiorari. — An  amendment  or 
correction  to  a  case  or  transcript  on  appeal,  cannot  be  made  by  a 
party  himself  without  certiorari  granted.  State  v.  Jackson.  112  N. 
C,  849. 

Certiorari  for  defective  record  only  upon  sufficient  excuse. — As  a 
matter  of  practice  the  supreme  court  will  not  hereafter  send  down  a 
certiorari  to  supply  defects  in  the  record,  unless  sufficient  excnse 
therefor  is  made  to  appear,  but  will,  on  motion  of  the  attorney  gen- 
eral or  adverse  party,  dismiss  the  appeal.  State  v.  Frizell.  Ill  N. 
O.,  722. 

Certiorari'  granted. — Where  it  appears,  from  the  undented  facts, 
that  there  was  a  reasonable  misapprehension  on  the  part  of  appel- 
lant, a  certiorari  will  be  granted.  Graves  v.  Hines,  106  N.  C-.  323; 
Willis  v.  R.  R.,  119  N.  C,  718., 

After  certiorari  granted,  if  petitioner  is  not  diligent. — Where  a 
certiorari-  has  been  granted  to  an  appellant  to  complete  the  record 
by  supplying  material  evidence  that  had  been  omitted  from  the  case 
as  settled,  but  the  clerk  of  the  superior  court  returns  that  appellant 
failed  to  perfect  his  appeal  or  to  pay  fees  for  a  transcript  of  the 
record,  though  demanded,  the  appeal  will  be  dismissed.  Broadwell 
v.  Ray,  112  N.  C,  191;  Bailey  v.  Brown,  105  N.  C,  127;  State  v.  Nash. 
109  N.  C,  822. 

In  criminal  actions. — In  criminal  actions  the  clerk  of  the  superior 
court  cannot  require  that  the  costs  of  transcript  upon  appeal  shall  be 
paid  in  advance,  although  the  defendant  did  not  appeal  in  forma 
pauperis,  and  a  certiorari  will  Issue  directing  the  clerk  to  send  up  the 
transcript  which  he  holds  for  such  prepayment.  State  v.  Nash.  109 
N.  C,  822;  Speller  v.  Speller,  119  N.  C,  356;  State  v.  Deyton,  Id..  880: 
Caldwell  v.  Wilson,  121  N.  C,  423. 

Not  granted. — Certiorari  will  not  be  granted  where  the  appellant 
failed  to  perfect  his  appeal  by  reason  of  an  agreement  that  lapse  of 
time  should  not  deprive  him  of  the  appeal  if  a  compromise  was  not 
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effected,  and  it  is  alleged  by  the  reapondent  and  not  denied  by  the 
petitioner  that  a  compromise  was  made.     The  writ  is  allowed  when 
the  petitioner  has  been  misled  by  the  opposite  party  if  the  petitioner 
has  been  guilty  of  no  laches.    Williamson  v.  Boykin,  99  N.  C,  238. 
See  Rule  42,  supra,  and  numerous  cases  cited  under  Sec.  545,  ante. 

43.  Notice  of. 

No  such  petition  or  motion  in  the  application  shall  be 
heard  unless  the  petitioner  shall  have  given  the  adverse 
party  ten  days'  notice,  in  writing,  of  the  same ;  but  the 
Court  may,  for  just  cause  shown,  shorten  the  time  of  such 
notice. 

Notice  essential. — An  application  for  certiorari  will  not  be  heard 
In  the  supreme  court  unless  ten  days'  notice  in  writing  shall  have 
been  given  to  the  adverse  party.  Keerans  v.  Keerans,  109  N.  C,  101. 
.An  appellant,  instead  of  docketing  the  appeal  during  the  next  term 
(as  might  have  been  done,  the  appellee  not  having  moved  to  docket 
and  dismiss),  towards  the  latter  part  of  the  term  applied  for  a  cer- 
tiorari to  be  heard  on  December  18;  the  required  time  of  notice  was 
not  shortened  by  the  court,  and  the  notice  itself  was  not  given  to 
the  officer  for  service  until  the  12th  of  January,  1894:  Held,  that  on 
account  of  the  laches  and  irregularity  of  petitioner,  the  writ  will  not 
be  issued.     Sanders  v.  Thompson.  114  N.  C,  282. 

When  notice  may  be  dispensed  with. — While  the  court  may,  in 
matters  of  grave  concern,  permit  certiorari  to  issue  on  motion  of  a 
party  without  notice  to  the  other  side,  or  ex  mero  motu,  this  will  not 
be  done  where  the  record  shows  only  technical  and  not  substantial 
grounds  of  exception  to  the  proceedings  below.  State  v.  Jackson,  112 
N.  C,  849. 

Additional  Issues. 

44.  If  Other  Issues  Xecessary. 

If,  pending  the  consideration  of  an  appeal,  the  Supreme 
Court  shall  consider  the  trial  of  one  or  more  issues  of  fact 
necessary  to  a  proper  decision  of  the  case  upon  its  merits, 
such  issues  shall  be  made  up  under  the' direction  of  the 
Court  and  certified  to  the  Superior  Court  for  trial,  and  the 
case  will  be  retained  for  that  purpose. 

When  by  the  finding  of  the  Jury  a  material  matter  in  controversy 
is  left  open  an  issue  will  be  framed  by  the  supreme  court  and  s°~' 
down.     Barnes  v.  Brown,  69  N.  C,  439;  Allen  v.  Baker,  86  N.  C,  91. 

Motions. 

45.  In  Writing. 

All  motions  made  to  the  Court  shall  be  reduced  to 
writing,  and  shall  contain  a  brief  statement  of  the  facts  on 
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which  they  are  founded,  and  the  purpose  of  the  same. 
Such  motion,  not  leading  to  cjebate,  nor  followed  by  vol- 
uminous evidence,  may  be  made  at  the  opening  of  the  ses- 
sions of  the  court. 

Must  be  in  writing. — The  supreme  court  will  not  entertain  any  mo- 
tion unless  reduced  to  writing.     McCoy  v.  Lassiter,  94  N.  C,  131. 

For  new  trial  for  newly  discovered  testimony. — The  granting  or 
refusal  of  a  motion  for  a  new  trial  for  newly  discovered  evidence, 
made  in  the  supreme  court,  is  a  matter  of  discretion  for  which  the 
court  will  give  no  reason.    Nathan  v.  Railway,  118  N.  C,  1066. 

Costs  on  such  motion. — When  a  new  trial  is  granted  on  a  motion  in 
the  supreme  court,  for  newly  discovered  evidence,  the  costs  in  this 
court  will  fall  on  the  party  making  the  motion,  unless  in  excep- 
tional cases  and  for  special  reasons.  Herndon  v.  Railroad  Co..  121 
N.  C.,  499. 

Notice  of  such  motion. — Where  a  motion  in  the  supreme  court  for 
a  new  trial,  for  newly  discovered  testimony,  is  contemplated,  no- 
tice of  such  motion,  with  a  copy  of  the  affidavit  relied  upon,  should 
be  served  upon  the  opposite  party  at  least  ten  days  before  the  begin- 
ning of  the  call  of  the  district  to  which  the  cause  belongs.  Herndon 
v.  Railroad  Co.,  121  N.  C,  498. 

Inasmuch  as  heretofore  there  has  been  no  precedent  requiring  ten 
days  notice  of  a  motion  for  a  new  trial,  because  of  newly  discovered 
testimony,  and  the  appellee  having  had  time  to  file  counter  affidavit 
and  having  done  so.  the  motion  will  not  be  denied  for  failure  to  serve 
such  notice.     Herndon  v.  Railroad  Co.,  121  N.  C,  499. 

Abatement  and  Revivor. 

46.    Death  of  Party.  p 

Whenever,  pending  an  appeal  in  this  Court,  either  party 
shall  die,  the  proper  representatives  in  the  personalty  or 
realty  of  the  deceased  party,  according  to  the  nature  of  the 
case,  may  voluntarily  come  in,  and,  on  motion,  be  admitted 
to  become  parties  to  the  action,  and  thereupon  the  appeal 
shall  be  heard  and  determined  as  in  other  cases,  and,  if  such 
representatives  shall  not  so  voluntarily  become  parties,  then 
the  opposing  party  may  suggest  the  death  upon  the  record, 
and  thereupon,  on  motion,  obtain  an  order  that,  unless  such 
representatives  shall  become  parties  within  the  first  five 
days  of  the  ensuing  term,  the  party  moving  for  such  order 
shall  be  entitled  to  have  the  appeal  dismissed  ;  or,  if  the 
party  moving  shall  be  the  appellant,  he  shall  be  entitled  to 
have  the  appeal  heard  and   determined,  according  to  the 
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course  of  the  Court :  Provided^  such  order  shall  be  served 

upon  the  opposing  party. 

* 

47.  When  Appeal  Abates. 

When  the  death  of  a  party  is  suggested,  and  the  proper 
representatives  of  the  deceased  fail  to  appear  by  the  fifth 
day  of  the  term  next  succeeding  such  suggestion,  and  no 
action  shall  be  taken  by  the  opposing  party  within  that  time 
to  compel  their  appearance,  the  appeal  shall  abate,  unless 
otherwise  ordered. 

Abatement  by  repeal  of  statute. — Where,  pending  an  appeal  from  a 
judgment  in  favor  of  plaintiff  in  an  action  for  mandamus  to  compel 
the  defendants,  board  of  county  commissioners,  to  build  a  bridge,  the 
statute  requiring  the  bridge  to  be  built  was  repealed ;  Held,  that  such 
repeal  abated  the  action.    Wikel  v.  Commissioners,  120  N.  C,  451. 

Opinions. 

48.  When  Certified  Dwvn. 

"  The  Clerk  shall,  on  the  first  Monday  in  each  month, 
transmit,  by  some  safe  hand,  or  by  mail,  to  the  Clerks  of 
the  Superior  Courts,  certificates  of  the  decisions  of  the 
Supreme  Court,  which  shall  have  been  on  file  ten  days,  in 
cases  sent  from  said  Court."     (Act  1887,  ch.  41.) 

Certified  instanter. — The  court,  in  its  judgment,  may  direct  an 
opinion  certified  down  in  advance  of  the  statutory  time.  State  v. 
Herndon,  107  N.  C,  934. 

Inadvertent  order  corrected  on  motion. — Where  this  court  inadver- 
tently appended  to  its  opinion  the  words,  "and  a  new  trial  must  be 
had  in  the  court  below,  and  we  so  adjudge,"  and,  at  the  next  term, 
upon  its  attention  to  this  being  called,  correction  was  made  without 
formal  notice  to  the  appellee:  Held,  he  was  not  entitled,  as  a  matter 
of  right,  to  such  notice,  and  especially  when  his  counsel  knew  that 
a  motion  to  correct  the  record  on  this  point  would  be  made,  and  the 
opinion  itself  gave  him  notice  that  the  appended  words  were  inadver- 
tently added,  and  not  consistent  therewith.     Summerlin  v.  Cowles, 

107  N.  C,  459;  Bernhardt  v.  Brown,  118  N.  C,  702. 

Except  upon  application  to  re-hear,  or  because  of  "mistake,  in- 
advertence, surprise  or  excusable  neglect,"  the  court  has  no  power  to 
amend  a  regular  judgment  of  a  previous  term,  but  where  the  court 
manifestly  intended  to  reverse  a  judgment,  and  inadvertently  entered 
"affirmed"  at  the  foot  of  the  opinion,  the  court  will  correct  the  re- 
cord. Cook  v.  Moore,  100  N.  C.,  294.  And  where  this  is  manifest, 
the  court  below  should  follow  the  decision  of  this  court,  and  not  the 
inadvertent  entry  at  the  foot  of  the  opinion.     Scroggs  v.  Stevenson, 

108  N.  C,  260;  Strickland  v.  Strickland,  95  N.  C,  471. 

Opinion  dispensed  with. — Where  the  court  has,  in  a  former  appeal 
in  the  same  cause,  fully  discussed  the  law  applicable  to  the  action, 
and  the  principles  announced  seem  to  have  been  carefully  applied 
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by  the  judge  below  in  a  subsequent  trial,  and,  upon  an  inspection  of 
the  whole  record,  no  error  appears  to  have  been  committed  on  the 
second  trial,  the  supreme  court  will  not  go  over  again  the  legal  prin- 
ciples discussed  in  the  former  opinion,  but,  as  authorized  by  Chapter 
379,  Acts  of  1893,  and  section  957  of  The  Code,  will  not  write  out  it* 
reasons  at  length.  It  will  simply  announce  its  decision.  Bradsher 
v.  Cheek,  112  N.  C,  838. 

After  certificate  sent  down. — When  the  supreme  court  has  certified 
its  decision  to  the  court  below  for  judgment  there,  it  has  no  further 
jurisdiction  of  the  case.    James  v.  Railroad  Co.,  123  N.  C,  299. 

The  supreme  court  has  no  power  to  change  or  modify  its  Judg- 
ments rendered  at  a  former  term,  except  where  they  have  been  is 
sued  by  mistake  or  inadvertence,  and  in  such  case  they  may  be  al- 
tered so  as  to  speak  the  truth.    James  v.  Railroad  Co.,  123  N.  C,  299. 

Motion  to  modify  opinion. — A  motion  to  modify  an  opinion  of  the 
supreme  court  by  striking  out  a  proposition  of  law  stated  therein, 
even  though  it  be  alleged  that  the  part  of  the  opinion  sought  to  be 
corrected  was  not  essential  to  the  conclusion  reached,  the  point  in 
question  having  been  discussed  on  the  hearing  and  considered  and 
decided  by  the  court,  will  not  be  entertained  Solomon  v.  Bates,  118 
N.  C,  321;  Ruffln  v.  Harrison,  91  N.  C,  398. 

This  court  will  not.  on  motion,  amend  its  judgment  ordering  a 
"new  trial,"  which  was  based  on  errors  of  the  court  below,  anterior 
to  and  including  the  verdict,  by  directing  the  judgment  to  be  "re- 
versed," upon  the  assumption  that  the  errors,  from  which  the  new 
trial  is  granted,  are  so  vital  that  the  appellee  will,  in  deference  to  the 
ruling  of  this  court,  submit  to  a  final  judgment  without  amending  his 
pleadings  or  adducing  new  evidence.  Bernhardt  v.  Brown,  118  N.  C-. 
702. 

The  Judgment  Docket. 

49.    How  Kept, 

The  judgment  docket  of  this  Court  shall  contain  an 
alphabetical  index  of  the  names  of  the  parties  in  favor  of 
whom  and  against  whom  each  judgment  was  entered.  On 
this  docket  the  Clerk  of  the  Court  will  enter  a  brief  memo- 
randum of  every  final  judgment  affecting  the  right  to  real 
property,  and  of  every  judgment  requiring,  in  whole  or  in 
part,  the  payment  of  money — stating  the  names  of  the  par- 
ties, the  term  at  which  such  judgment  was  entered,  its 
number  on  the  docket  of  the  Court ;  and,  when  it  shall 
appear  from  the  return  on  an  execution,  or  from  an  order 
for  an  entry  of  satisfaction  by  this  Court,  that  the  judgment 
has  been  satisfied,  in  whole  or  in  part,  the  Clerk,  at  the 
request  of  anyone  interested  in  such  entry,  and  on  payment 
of  the  lawful  fee,  shall  make  a  memorandum  of  such  satis- 
faction, whether  in  whole  or  in  part,  and  refer  briefly  to 
the  evidence  of  it. 
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rules  of  practice  in  the  supreme  court. 

Executions. 

SO.    Teste  of  Execution* 

When  an  appeal  shall  be  taken  after  the  commencement 
of  a  term  of  this  Court,  the  judgment  and  teste  of  the  exe- 
cution shall  have  effect  from  the  time  of  the  filing  of  the 
appeal. 

Former  rule. — An  execution  issuing  from  the  supreme  court  upon 
a  judgment  of  that  court  to  a  county  in  which  the  defendant  has 
land,  is  a  lien  upon  the  land  from  its  teste.  Rhyne  v.  McKee,  73  N. 
C,  259;  and  this  is  lost  by  not  issuing  alias  execution.  Titman  v. 
Rhyne,  89  N.  C,  64. 

Docketing  in  superior  court. — Since  above  decisions,  Sec.  436  pro- 
vides for  docketing  judgments  of  supreme  court  in  the  superior 
court  of  the  county  where  the  land  lies.  Alsop  v.  Moseley,  104  N. 
C.f  60. 

61.  Issuing  and  Return  of. 

Executions  issuing  from  this  Court  may  be  directed  to 
the  proper  officers  of  any  county  in  the  State.  At  the 
request  of  a  party  in  whose  favor  execution  is  to  be  issued, 
it  may  be  made  returnable  on  any  specified  day  after  the 
commencement  of  the  term  of  this  Court  next  ensuing  its 
teste.  In  the  absence  of  such  request,  the  Clerk  shall, 
within  thirty  days  after  the  certificate  of  opinion  is  sent 
down,  issue  such  execution  to  the  county  from  which  the 
cause  came,  making  it  returnable  on  the  first  day  of  the 
next  ensuing  term.  The  execution  may,  when  the  party 
in  whose  favor  judgment  is  rendered  shall  so  direct,  be 
made  returnable  to  the  term  of  the  Superior  Court  of  said 
county  held  next  after  the  date  of  its  issue,  and  thereafter 
successive  executions  will  be  issued  only  from  said  Superior 
Court,  and,  when  satisfied,  the  fact  shall  be  certified  to  this 
Court,  to  the  end  that  an  entry  to  this  effect  be  made  here 

In  quo  warranto,  execution  unnecessary. — Though  an  execution  is- 
suing from  the  supreme  court  is  unnecessary  to  give  effect  to  such 
judgment  by  placing  the  relator  in  possession  of  the  office,  it  will 
not  be  recalled  on  motion  of  the  defendant.  Caldwell  v.  Wilson,  12! 
N.  C,  480. 

Petition  to  Rehear. 

62.  When  Filed. 

A  petition  to  rehear  ,may  be  filed  at  the  same  term,  or 
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during  the  vacation  succeeding  the  term  of  the  Court  at 
which  the  judgment  was  rendered,  or  within  twenty  days 
after  the  commencement  of  the  succeeding  term.  If  such 
petition  is  ordered  to  be  docketed  by  the  Justice  to  whom  it 
is  submitted  under  Rule  53  such  Justice,  may,  upon  such 
terms  as  he  sees  fit,  make  an  order  restraining  the  issuing  of 
an  execution,  or  the  collection  and  payment  of  the  same, 
until  the  next  term  of  said  Court,  or  until  the  petition  to 
rehear  shall  have  been  determined. 

What  is  "filing." — The  petition  is  said  to  be  filed  when  it  is  re- 
ceived by  the  clerk,  and  this  must  be  done  within  20  days,  at  farth- 
est, from  the  beginning  of  the  next  term;  it  is  docketed  when  the 
clerk  enters  it  upon  the  records  at  the  order  of  the  justice,  who 
grants  the  rehearing.     Bird  v.  Gilliam,  123  N.  C,  63. 

In  criminal  actions. — No  rehearing  will  be  granted  in  a  criminal 
action.     State  v.  Jones.  69  N.  C,  16;  State  v.  Starnee,  94  N.  C,  973 

Note. — The  uniform  ruling  from  the  beginning  of  the  Supreme 
Court  down  to  the  present  has  been  that  no  rehearing  lies  in  criminal 
cases.    The  application  for  relief  must  be  made  to  the  governor. 

Rehearing  not  a  right. — Section  966  of  The  Code  (enacted  before 
the  present  constitution)  cannot  be  allowed  to  give  the  losing  party 
an  absolute  right  to  a  rehearing,  and  to  have  his  petition  considered 
by  the  whole  court,  contrary  to  its  rule  governing  the  practice  in 
such  cases.  Herndon  v.  Insurance  Co.,  Ill  N.  C,  384;  Solomon  v. 
Bates,  118  N.  C,  321. 

Will  not  be  granted  after  the  time  allowed  has  expired. — An  appli- 
cation to  rehear  will  not  be  granted  after  the  time  limited  therefor. 
Young  v.  Greenlee,  85  N.  C,  593;  Strickland  v.  Draughan,  91  N.  C 
103. 

Will  not  rehear  for  mistake  of  fact- — Wethersbee  v.  Farrar.  98  N. 

C,  255,  and  cases  cited. 

Nor  for  errors  not  assigned  in  case  on  appeal. — Weatherabee  v. 

Farrar,  98  N.  C,  255,  and  cases  cited. 

Time,  how  counted. — In  computing  the  twenty  days  after  com- 
mencement of  the  term  in  which  petitions  to  rehear  may  be  filed,  the 
first  day  of  the  term  is  to  be  excluded  from  the  count,  also  the  last 
day,  when  it  falls  on  Sunday.  Barcroft  v.  Roberts,  92  N.  C,  249.  See 
Sec.  596,  and  cases  cited. 

Rule  modified  to  allow  petitions  during  same  term. — Sections  9*56 
and  068  of  The  Code,  are  in  pari  materia,  and  must  be  construed  to- 
gether. As  Sec.  968  has  been  amended  by  ch.  41,  laws  1887.  so  as 
to  require  the  decisions  of  the  supreme  court  to  be  certified  to  the 
lower  courts  during  the  term,  thus  placing  them  beyond  the  control 
of  the  supreme  court  in  term  time,  the  reason  for  requiring  petitions 
to  rehear  to  be  filed  only  in  vacation  (as  is  done  by  Sec.  966)  has 
ceased,  and  such  petitions  may  now  be  filed  also  during  the  term  at 
which  the  opinion  is  filed.  In  amending  Sec.  968,  the  legislature 
also  amended  Sec.  966.  The  rule  of  the  supreme  court  regulating 
petitions  to  rehear  has  been  accordingly  modified.  Emry  v.  Rail- 
road, 102  N.  O.,  234. 
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53.     What  to  Contain. 

The  petition  mu9t  assign  the  alleged  error  of  law  com- 
plained of;  or  the  matter  overlooked;  or  the  newly  discovered 
evidence;  and  that  the  judgment  complained  of  has  been 
performed  or  secured.  Such  petition  shall  be  accompanied 
with  the  certificate  of  at  least  two  members  of  the  bar,  who 
have  no  interest  in  the  subject-matter,  and  have  never  been 
of  counsel  for  either  party  to  the  suit,  that  they  have  care- 
fully examined  the  case  and  the  law  bearing  upon  the 
same,  and  the  authorities  cited  in  the  opinion,  and  that  in 
their  opinion  the  decision  is  erroneous,  and  in  what  respect 
it  is  erroneous.  The  petition  shall  be  sent  to  the  Clerk  of 
this  Court,  who  shall  endorse  thereon  the  time  when  it  was 
received,  and  deliver  the  same  to  the  Justice  designated  by 
the  petitioner,  who  shall  be  a  Justice  who  did  not  dissent  from 
the  opinion;  but  the  petition  shall  not  be  docketed  unless  such 
Justice  shall  endorse  thereon  that  the  case  is  a  proper  one 
to  be  reheard  ;  and  notice  of  the  action  had  shall  be  given 
to  the  petitioner  by  the  Clerk  of  this  Court ;  and  if  dock- 
eted, to  the  opposite  party  also. 

The  rehearing  may  be  granted  as  to  the  whole  case,  or 
restricted  to  specified  points,  as  may  be  directed  by  the  Jus- 
tice who  grants  the  application. 

Note. — This  rule  has  been  amended  by  striking  out  the  require- 
ment that  the  petition  must  be  endorsed  by  a  justice  who  "concurred 
in  the  opinion"  and  inserting  "who  did  not  dissent."  The  purpose 
of  this  is  to  permit  a  new  Judge  to  approve  such  petitions;  else 
where  all  the  judges  except  the  dissenting  ones,  are  changed,  a  pe- 
tition to  rehear  would  be  impossible. 

Petition  should  contain. — A  petition  to  rehear  should  point  out  the 
ruling  which  is  alleged  to  be  erronepus,  but  should  not,  by  a  course 
of  reasoning,  undertake  to  show  that  it  is  erroneous.  The  argu- 
ment should  be  made  at  the  hearing,  and  not  in  the  petition  to  re- 
hear.    White  v.  Jones,  92  N.  C,  388. 

In  petitions  to  rehear,  the  petitioner  will  not  be  allowed  to  as- 
sign other  grounds  for  an  alleged  error  than  those  presented  at  the 
first  hearing.  McDonald  v.  Carson,  95  N.  C,  377;  Contra,  Hodgin  v. 
Bank,  125  N.  C,  503. 

A  petition  to  rehear  should  contain  a  plain,  concise  statement  o* 
facts,  or  law  overlooked  or  erroneously  decided,  and  not  a  mere  ar- 
gument.   Weathers  v.  Borders,  124  N.  C,  610. 

A  petition  for  rehearing  complies  with  this  rule,  by  pointing  out 
Inadvertent  statements  of  the  facts  in  the  original  opinion  which 
were  incorrect,  and  errors  of  law  therein.  Hodgin  v.  Bank,  125  N. 
C.f  503. 
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"Filing"  and  "docketing." — Filing  or  docketing  In  reference  to  pe- 
titions to  rehear  are  not  convertible  terms,  but  mean  different 
things,  as  used  in  Rules  52  and  53  published  in  119  N.  C  929.  Dif- 
ference explained.     Bird  v.  Gilliam,  123  N.  C,  63. 

Requirements  must  be  observed. — Petition  to  rehear  must  be  filed 
acording  to  the  requirements  of  this  rule  and  Sec.  966  of  The  Code. 
This  case  falls  within  their  provisions,  and  the  defendant  not  hav- 
ing complied  with  the  same,  the  plaintiff's  motion  to  dismiss  the 
appeal  is  allowed.     Strickland  v.  Draughan,  91  N.  C,  103. 

Waiver. — Where  the  objections  urged  on  a  petition  to  rehear  were 
not  raised  on  the  trial  below,  nor  made  in  the  case  stated  on  appeal, 
and  not  argued  upon  the  first  hearing,  it  is  considered  that  every 
objection  for  want  of  proper  parties  had  been  waived  or  abandoned, 
and  that  the  case  was  tried  on  its  merits.  Etheridge  v.  Vernoy,  71  N. 
C,  184. 

Rehearing  upon  same  record. — A  petition  to  rehear  must  be  upon 
the  record  as  it  was  at  the  former  hearing.  Presnell  v.  Garrison. 
122  N.  C,  595. 

Rehearing,  proper  remedy. — It  seenis  that  the  proper  way  to  ob- 
tain relief  against  a  judgment  of  the  supreme  court  dismissing  an  ap- 
peal, where  the  dismissal  turned  upon  a  question  of  law,  is  by  a  pe- 
tition to  rehear,  and  not  a  motion  to  reinstate.  Bowen  v.  Fox,  99  N. 
C,  127. 

Not  proper  remedy. — A  defendant  by  a  motion  to  rehear  a  former 
judgment  of  the  supreme  court,  cannot  call  on  the  court  to  specifi- 
cally enforce  specific  performance  of  a  contract  of  compromise,  al- 
leged to  have  been  made  between  the  parties  in  the  superior  court, 
Neal  v.  Cowles,  71  N.  C,  266. 

Applications  for  a  rehearing  are  based  only  upon  alleged  errors  in 
law  and  newly  discovered  evidence,  and,  therefore,  such  proceeding 
is  not  the  proper  mode  of  asserting  a  claim  to  uncollected  assets  not 
included  in  the  former  account  of  the  party  to  be  charged.  Wilson 
v.  Lineberger.  90  N.  C,  180. 

Petitions  to  rehear  are  confined  to  alleged  errors  in  law,  or  to 
newly  discovered  evidence,  and  are  not  allowed  on  account  of  mis- 
take of  fact.  Barcroft  v.  Roberts,  92  N.  C,  250:  Weathersbee  v. 
Farrar,  98  N.  C  255. 

After  the  expiration  of  the  time  within  which  there  may  be  a  re- 
hearing or  a  motion  to  set  aside  a  judgment  for  excusable  neglect 
a  final  adjudication  in  matters  formerly  cognizable  in  equity,  in 
the  supreme  court,  can  only  be  reviewed  by  a  new  action,  in  the  na- 
ture of  a  bill  of  review,  impeaching  the  judgment  for  fraud,  or  other 
sufficient  cause,  instituted  in  the  superior  court.  Farrar  v.  Staton. 
101  N.  C,  78. 

Burden  on  petitioner. — On  a  petition  to  rehear  the  burden  of 
showing  error  is  on  the  petitioner.  Webb  v.  Hicks,  125  N.  C.  201: 
Weisel  v.  Cobb,  122  N.  C,  67. 

Effect  of  reversal  on  rehearing. — When  one  purchases  land  from 
the  sucessful  parties  before  the  expiration  of  the  time  in  which  a  re- 
hearing may  be  applied  for,  he  is  not  protected  against  a  reversal 
of  former  judgment  if  rehearing  is  granted.  Bird  v.  Gilliam.  125  N. 
C,  76. 

A  second  trial  by  the  lower  court,  after  a  decision  on  appeal  from 
judgment  at  the  first  trial,  is  rendered  nugatory  by  the  subsequent 
granting  of  a  rehearing,  on  which  there  is  a  reversal  of  the  first  de- 
cision on  appeal.     Hodgin  v.  Bank,  125  N.  C,  503. 
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Former  judgment  will  be  reversed,  when. — The  court,  upon  a  peti- 
tion to  rehear,  will  modify  a. judgment  entered  up  at  a  previous  term, 
when  it  appears  that  on  account  of  the  careless  manner  in  which  the 
case  was  made  up,  but  one  of  two  defences  relied  on  by  the  defend- 
ant was  considered,  and  that  on  account  thereof  substantial  justice 
was  not  administered.    Williams  v.  Williams,  71  N.  C,  216. 

A  former  judgment  will  be  reversed,  on  a  petition  to  rehear,  when 
It  clearly  appears  that  the  former,  decision  resulted  from  the  court 
overlooking  material  admissions  in  the  pleadings  of  the  prevailing 
party.     Mason  v.  Pelletier,  80  N.  C,  66. 

Where  an  appeal  was  dismissed  because  the  undertaking  had  not 
been  justified,  the  court  allows  a  rehearing  upon  the  ground  that  the 
statutory  requirement  had  been  understood  by  the  profession  as  be- 
ing merely  directory,  but  gives  notice  that  such  indulgence  will  not 
be  again  granted.     Mauney  v.  Gidney,  86  N.  C,  717. 

When  the  court,  in  its  application  of  the  law  to  the  facts  of  a  case, 

omits  to  consider  material  facts,  and  the  interests  of  parties  are 

thereby  affected,  a  petition  to  rehear  will  be  granted,  and,  in  so  far, 

'  the  former  opinion  will  be  modified  and  judgment  reformed.     Gay  v. 

Grant,  105  N.  C,  478. 

On  the  former  hearing,  the  supreme  court  overlooked  the  defend- 
ants' exception  that  the  referee  did  not  charge  the  plaintiff  mortga- 
gee in  possession  with  rents  and  profits  up  to  February  term,  1889, 
the  date  of  trial:  Held,  that  the  defendant  is  entitled  to  the  rents 
rand  profits  as  claimed,  but,  as  the  facts  are  in  some  doubt,  a  further 
account  should  be  taken  and  the  judgment  corrected  so  as  to  con- 
form to  the  facts.     Morisey  v.  Swinson,  106  N.  C,  221. 

Judgment  will  not  be  reversed  on  a  rehearing,  when. — No  case 
should  be  reversed  upon  a  petition  to  rehear,  unless  it  was  decided 
hastily  and  some  material  point  was  overlooked,  or  some  direct  au- 
thority was  not  called  to  the  attention  of  the  court.  Watson  v.  Dodd, 
72  N.  C,  240;  Hicks  v.  Skinner,  72  N.  C,  1:  Haywood  v.  Daves,  81  N. 
C,  8:  Devereux  v.  Devereux,  81  N.  C,  12;  Smith  v.  Lyon,  82  N.  C,  1; 
Lockhart  v.  Bell,  90  N.  C,  499;  University  v.  Harrison,  93  N.  C  84: 
Dupree  v.  Insurance  Co.,  93  N.  C,  237;  Hannon  v.  Grizzard,  99  N.  C, 
161:  Fisher  v.  Mining  Co.,  97  N.  C,  95:  Fry  v.  Currie,  103  N.  C,  203; 
Mullen  v.  Canal  Co.,  115  N.  O.,  15;  Weathers  v.  Borders,  124  N.  C, 
610. 

It  is  not  sufficient  to  authorize  a  rehearing  that  the  defendant,  in 
the  opinion  and  judgment  of  the  court,  was  assumed  to  be  a  citizen 
of  North  Carolina,  whereas,  in  fact,  he  was  a  citizen  and  resident  of 
the  state  of  Virginia,  when  his  place  of  residence  is  immaterial  and 
without  bearing  upon  the  point  decided,  Blackwell  v.  Wright,  74  N. 
C,  733. 

A  former  decision  will  not  be  reversed  on  a  rehearing,  because,  in 
considering  the  case,  the  court  laid  stress  upon  a  fact  that  was  im- 
material when  it  appears  that  it  did  rely  upon  another  fact  that  was 
material,  and  came  to  a  correct  conclusion  of  law.  Earp  v.  Richard- 
son. 81  N.  C,  5. 

The  weightiest  considerations  induce  the  court  to  adhere  to  its  de- 
cisions, unless  manifest  error  appears,  especially  when  the  decision 
was  made  by  a  full  court  and  with  unanimity,  and  after  full  argu- 
ment by  counsel.  Lewis  v.  Rountree,  81  N.  C,  20;  Emry  v.  R.  R.,  105 
N.  C.f  45;  Hudson  v.  Jordan,  110  N.  C,  250;  Tucker  v.  Tucker,  Id., 

333. 

Where  the  grounds  of  error  assigned  in  a  petition  to  rehear  are 
substantially  the  same  aa  those  argued  and  passed  upon  in  the 
former  hearing,  the  court  will  not  disturb  its  judgment,  nor  in  such 
case  will  an  order  restraining  the  collection  of  an  execution  upon  the 
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judgment  be  granted;  Weisel  v.  Cobb,  122  N.  C,  67;  Ruffln  v. 
rison,  91  N.  C.,  76. 

The  court  will  not  grant  a  petition  to  rehear,  re-examine  the 
authorities  and  the  same  course  of  reasoning,  In  order  to  reverse 
the  judgment.     Dupree  v.  Insurance  Co.,  93  N.  C,  237. 

A  rehearing  will  not  be  granted  for  any  error  or  mistake  of  foci, 
nor  for  any  error  of  law  not  assigned  in  the  case  on  appeal.  Weath- 
ersbee  v.  Farrar,  98  N.  C,  255,  antf  cases  cited. 

Where,  on  examination,  the  court  can  find  no  error  in  the  respect 
complained  of  the  petition  will  be  dismissed.  Worthy  v.  Brady,  108 
N.  C,  440. 

The  fact  that  all  the  authorities  cited  in  the  argument  were  not 
noticed  and  discussed  in  the  opinion  handed  down  by  the  court,  is  no 
ground  for  a  rehearing  of  the  case.  Moore  v.  Beaman,  112  N.  CM 
558. 

No  case  ought  to  be  reversed  upon  petition  to  rehear,  unless  ft  is 
clearly  shown  to  have  been  incorrectly  decided.  Capehart  v.  Burros, 
124  N.  C,  48. 

Refusal  of  rehearing,  precedent.-— Where  a  rehearing  is  granted  on 
one  ground  but  refused  on  another,  the  original  decision  as  to  the 
latter  is  binding  as  a  precedent.     Mayo  v.  Commissioners,  122  N. 

v>.,    D. 

Rehearing  for  newly  discovered  evidence. — Rebearings  for  newly 
discovered  evidence  will  only  be  allowd  in  the  supreme  court  in 
cases  of  necessity,  and  to  prevent  manifest  injustice.  It  is  an  in- 
convenient practice,  and  not  to  be  encouraged.  Shehan  v.  Malone. 
72  N.  C,  59,  cited  and  approved;  Dupree  v.  Ins.  Co.,  93  N.  C,  237. 

Sep,  also,  Bledsoe  v.  Nixon,  69  N.  C,  81;  Holmes  v.  Godwin,  69  N. 
C,  467;  Matthews  v.  Joyce,  85  N.  C,  258;  Carson  v.  Dellinger.  90  N. 
C,  226;  Simmons  v.  Mann,  92  N.  C,  12;  Davenport  v.  McKee,  98  N. 
C,  500,  and  other  cases  cited,  Sec.  550,  ante. 

A  rehearing  for  newly  discovered  evidence  will  not  be  allowed  by 
the  supreme  court  In  a  criminal  case.  State  v.  Starnes,  94  N.  C 
973:  State  v.  Gooch,  94  N.  C,  987;  State  v.  Rowe,  98  N.  C,  629. 

Inasmuch  as  the  granting  or  refusing  in  the  supreme  court  a  new 
trial  for  newly  discovered  evidence  is  a  matter  of  discretion  resting 
upon  the  peculiar  circumstances  of  each  case  and  not  a  matter  of 
law,  so  as  to  establish  a  precedent  for  future  guidance,  the  court  will 
not  discuss  the  facts  but  simply  grant  or  refuse  the  motion.  Hern- 
don  v.  Railroad  Company,  121  N.  C,  498,  and  cases  cited. 

Rehearing  cannot  be  granted  on  the  ground  of  fraud. — Upon  a  pe- 
tition to  rehear,  the  supreme  court  will  not  disturb  the  judgment 
upon  the  ground  of  fraud;  an  independent  action  to  that  end  should 
be  brought  in  the  superior  court  Grant  v.  Edwards,  88  N.  C.  246: 
Kincaid  v.  Conly,  62  N.  C,  270;  Kincaid  v.  Conly.  64  N.  C,  387. 

No  rehearing  on  motion. — A  rehearing  will  not  be  granted  on  a 
summary  motion  to  modify  a  final  judgment  of  the  Supreme  Court 
Ruffln  v.  Harrison,  91  N.  C  398;  Solomon  v.  Bates,  118  N.  C,  321. 

Point  as  to  costs  not  made  on  first  hearing,  will  not  be  considered. 
When  no  point  was  made  as  to  the  costs  when  the  case  Is  argued.  It 
cannot  be  considered  upon  a  rehearing.  It  must  be  assumed  that 
the  court  below  did  not  consider  the  defence  as  made  in  good  faith 
(The  Code.  sec.  535),  and  taxed  the  costs  accordingly.  Davis  r. 
Duval.  112  N.  C,  835. 

Opinion  on  same  point  not  necessary. — Where  a  point  was  fully 
argued,  considered  and  passed  on  at  a  former  hearing,  and  no  new 
authority  has  been  cited  and  no  authority  or  material  fact  over- 
looked, the  point  will  not  be  considered  on  a  rehearing.  Moore  v. 
Beaman,  112  N.  C,  558. 
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54.  Notice  of. 

Before  applying  for  an  order  restraining  the  issuing 
of  an  execution,  or  the  collection  and  payment  of  the 
same,  written  notice  must  be  given  the  adverse  party  of 
the  intended  motion,  as  prescribed  by  law,  and  also  of  the 
proposed  application  for  a  rehearing  of  the  cause,  with  a 
copy  of  the  petition  therefor.  The  Court  may,  however, 
grant  a  temporary  restraining  order  without  notice. 

Order  not  granted. — The  restraining  order  will  not  be  granted  un- 
less it  appears  that  the  court  will  probably  reverse  its  former  ruling. 
Ruffln  v.  Harrison,  91  N.  C,  76. 

Clerk  and   Commissioners. 

55.  Report  of  Funds  in  Hands  of. 

The  Clerk  and  every  Commissioner  of  this  Court,  who,  by 
virtue  or  color  of  any  order,  judgment  or  decree  of  the 
Supreme  Court  in  any  action  or  matter  pending  therein,  has 
received,  or  shall  receive,  any  money  or  security  for  money, 
to  be  kept  or  invested  for  the  benefit  of  any  party  to  such 
action  or  matter,  or  of  any  other  person,  shall,  at  the  term 
of  said  Court  held  next  after  the  first  day  of  January  in 
each  year,  report  to  the  Court  a  statement  of  said  fund, 
setting  forth  the  title  and  number  of  the  action  or  matter, 
the  term  of  the  Court  at  which  the  order  or  orders  under 
which  the  Clerk  or  such  Commissioner  professes  to  act,  was 
made ;  the  amount  and  character  of  the  investment,  and 
the  security  for  the  same,  and  his  opinion  as  to  the  suffi- 
ciency of  such  security.  In  every  subsequent  report,  he 
shall  state  the  condition  of  the  fund,  and  any  change  made 
in  the  amount  or  character  of  the  investment,  and  every 
payment  made  to  any  person  entitled  thereto. 

SB.    Report  Recorded. 

The  reports  required  by  the  preceding  paragraph  shall 
be  examined  by  the  court,  or  some  member  thereof,  and 
with  their  or  his  approval  endorsed,  shall  be  recorded 
in  a  well-bound  book  kept  for  the  purpose  in  the  office  of 
the  clerk  of  the  supreme  court,  entitled  "Record  of  Funds" 
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and  the  cost  of  recording  the  same  shall  be  allowed  by  the 
court  and  paid  out  of  the  fund.  The  report  shall  be  filed 
among  the  papers  of  the  action  or  matter  to  which  the  fund 
belongs. 

Books. 

57.    Books  Taken  Out. 

No  book  belonging  to  the  Supreme  Court  Library  shall 
be  taken  therefrom  except  into  the  Supreme  Court  chamber, 
unless  by  the  Justices  of  the  Court,  the  Governor,  the  Attor- 
ney General,  or  the  head  of  some  department  of  the  execu- 
tive branch  of  the  State  Government,  without  the  special 
permission  of  the  Marshal  of  the  Court,  and  then  only  upon 
the  application  in  writing  of  a  Judge  of  a  Superior  Court 
holding  court  or  hearing  some  matter  in  the  city  of  Raleigh, 
the  President  of  the  Senate,  the  Speaker  of  the  House  of 
Representatives,  or  the  chairmen  of  the  several  committees 
of  the  General  Assembly ;  and  in  such  case  the  Marshal 
shall  enter  in  a  book  kept  for  the  purpose,  the  name  of  the 
officer  requiring  the  same,  the  name  and  number  of  the 
volume  taken,  when  taken,  and  when  returned. 

Clerk. 
5S.    Minute  Book* 

m 

The  Clerk  shall  keep  a  Permanent  Minute  Book  containing 
a  brief  summary  of  the  proceedings  of  this  Court  in  each 
appeal  disposed  of. 

50.    Clerk  to  have  Opiniotis  Type-ivritten  for  the  Judge*. 

After  the  Court  has  decided  a  cause,  the  Judge  assigned 
to  write  it,  shall  hand  the  opinion,  when  written,  to  the 
Clerk,  who  shall  cause  five  type-written  copies  to  be  at  once 
made  and  a  copy  sent  to  each  member  of  the  Court,  to  the 
end  that  the  same  may  be  more  carefully  examined,  and 
the  bearing  of  the  authorities  cited  may  be  considered  prior 
to  the  day  when  the  opinion  shall  be  finally  offered  for 
adoption  by  the  Court  and  ordered  to  be  filed. 
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Librarian. 

60.  Reports  by  Him. 

The  Librarian  shall  keep  a  correct  Catalog  of  all  books, 
periodicals  and  pamphlets,  in  the  library  of  the  Supreme 
Court,  and  report  to  the  Court,  on  the  first  day  of  the  Spring 
Term  of  each  year,  what  books  have  been  added  during  the 
year  next  preceding  his  report,  to  the  library,  by  purchase 
or  otherwise,  and  also  what  books  have  been  lost  or  disposed 
of,  and  in  what  manner. 

61.  Sittings  of  the  Court. 

During  the  term,  the  Court  will  sit  daily,  Sundays  and 
Mondays  excepted,  from  10  a.  m.  to  2  p.  m.,  for  the  hearing 
of  causes,  except  when  the  docket  of  a  district  is  exhausted 
before  the  close  of  the  week  allotted  to  it.  The  Court  will 
sit,  however,  on  the  first  Monday  of  each  term  for  the  exam- 
ination of  applicants  to  practice  law. 

62.  Citation  of  Reports. 

Inasmuch  as  many  of  the  volumes  of  Reports  prior  to  the 
63rd  have  been  reprinted  by  the  State,  with  the  number  of 
the  Report  instead  of  the  name  of  the  Reporter,  and  all 
the  other  volumes  will  be  reprinted  and  numbered  in  like 
manner,  counsel  will  cite  the  volumes  prior  to  the  63d  as 
follows : 

1  and  2  Martin,  Taylor  &  Conf as    1  N.  C. 

1   Haywood 

2 

1 

1 

2 

3 

1 

2 

3 

4 

1 

2 

3 

4 

1 

2 

1 


and  2  Car.  Law  Repository  N.  C.  Term. 
Murphey 


Hawks 

tt 


tt 


tt 


Devereux  Law, 


Eq. 

Dev.  and  Bat  Law, 


"       2 

N. 

C. 

"       3 

N. 

C. 

"       4 

N. 

c. 

"       5 

N. 

c. 

"       6 

N. 

c. 

"       7 

N. 

c 

"       8 

N. 

c. 

"       9 

N. 

c. 

"    10 

N. 

c. 

"     11 

N. 

c. 

"    12  N. 

c. 

"     13 

N. 

c 

"     14 

N. 

0. 

"     15  N. 

c. 

"     16 

N. 

0. 

"     17 

N. 

c. 

"    18 

N. 

0. 
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2  Dev.  and  Bat.  Law as  19 

3*4  Dev.  and  Bat  Law "  20 

1  Dev.  and  Bat  Eq "  21 

2  "      "      "      ••     «  22 

1  Iredell  Law !!."!...!!  "  23 

2  "        "     u  24 

3  "        "     "  25 

4  "        "     "  26 

5  "        "     "  27 

6  "        "     "  28 

7  "        "     "  29 

8  "        "     "  30 

9  "        "     "  31 

10  "        "     "  32 

11  "        "     "  33 

12  "        "     "  34 

13  "        "     "  35 

1  "      Eq "  36 

2  "        "     **  37 

3  "        "     M  38 

4  "        "     **  39 

5  "        "     **  40 

6  "        "     "  41 

7  «        ««     «  42 

8     "     "  I!!!!!!!!!!!!!!!.'.!!!!!!!..!!!.! !..  *  43 

Busbee  Law M  44 

Eq w  45 

1  Jones  Law , "  46 

2  "        «     "  47 

3  "        "     "  48 

4  "        "     u  49 

5  "        "     , "  50 

6  "        "     "  51 

7  "        «     "  52 

8  "        "     \ ... "  53 

1  "      Eq w  54 

2  "        "     *  55 

3  "        "     "  56 

4  «        "     «'  57 

5  "     «  !!!!!!'!!!!!!!!!!!!!!!!! "  58 

6  "     "   u  59 

1  and  2  Winston "  60 

Phillips  Law "  61 

"       Equity M  62 


N.  a 
N.  a 

n.  a 
n.  a 

N.  C. 
N.  C. 
N.  C. 
N.  C. 
N.  C. 
N.  C. 
N.  C" 
N.  C. 
N.  C. 
N.  C. 
N.  C. 
N.  C. 

n.  c. 

N.  C. 
N.  C. 

n.  a 
n.  a 

N.  C. 

N-  C. 

n.  a 

N.  C. 

n.  a 

n.  a 

N.  C. 

n.  a 
n.  a 
n.  a 


N. 
N. 
N. 


a 
a 
a 


n.  a 
n.  a 
n.  a 

n.  c. 
n.  c 

n.  a 

N.  CL 

N.  C 

n.  a 
n.  a 
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RULES  OF  PRACTICE 

IN  THE 

Superior  Courts  of  North  Carolina, 

REVISED  AND   ADOPTED  BY  THE 

JUSTICES  OF   THE  SUPREME  COURT, 
By  Virtue  of  The  Code,  Sec.  961. 


The  supreme  court  has  power  (The  Code,  Sec.  961)  to  prescribe 
rules  of  practice  for  subordinate  courts.  Barnes  v.  Easton,  98  N.  C, 
116;  Cheek  v.  Watson,  90  N.  C,  302;  Walker  v.  Scott,  102  N.  C,  487; 
State  y.  Edwards,  110  N.  C,  511. 

The  rules  of  court  are  obligatory,  not  directory.  Walker  v.  Scott, 
102  N.  C,  487. 

The  power  to  prescribe  rules  for  the  lower  courts  is  statutory. 
Code,  Sec.  961,  and  hence  the  general  assembly  may  change  them. 
Const  art.  IV,  Sec.  12.  It  is  otherwise  as  to  rules  of  the  Supreme 
Court    State  v.  Edwards,  110  N.  C,  511.  * 

Rules. 

1.  Entries  on  Records, 

No  entry  shall  be  made  on  the  records  of  the  Superior 
Courts  (the  summons  docket  excepted)  by  any  other  person 
than  the  Clerk,  his  regular  deputy,  or  some  person  so  di- 
rected by  the  presiding  Judge,  or  the  Judge  himself. 

Minute  docket. — The  minute  docket  is  intended  to  and  should  con- 
tain a  record  of  all  the  proceedings  of  the  court,  and  such  other  en- 
tries as  the  judge  may  direct  to  be  therein  made.  Walton  v.  McKes- 
son, 101  N.  C,  428. 

Civil  Issue  docket. — The  purpose  of  the  Civil  Issue  docket  is  to 
have  there  stated  the  issues  joined  between  the  parties  to  an  action, 
and  only  such  notes  and  memoranda  as  are  pertinent  to  such  issues, 
and  their  preparation  for  trial  should  be  entered  thereon.  Walton 
v.  McKesson,  101  N.  C,  428. 

All  matters  for  decision  should  be  placed  on  Civil  Issue  docket 
whether  issues  of  fact  be  joined  or  not  Brown  v.  Rhlnehart,  112  N. 
C,  772. 

If  there  Is  a  conflict. — While  in  the  absence  of  entries  on  the  min- 
ute docket  those  made  on  the  civil  issue  docket  should  not  be  disre- 
garded, yet,  where  there  is  a  conflict  between  them,  nothing  else 
appearing,  those  on  the  former  must  prevail.  Walton  v.  McKesson, 
101  N.  C,  428. 

2.  Surety  on  Prosecution  Bond  and  Bail. 

No  person  who  is  bail  in  any  action  or  proceeding,  either 
civil  or  criminal,  or  who  is  surety  for  the  prosecution  of 
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any  suit,  or  upon  appeal  from  a  Justice  of  the  Peace,  or  is 
surety  in  any  undertaking  to  be  affected  by  the  result  of 
the  trial  of  the  action,  shall  appear  as  counsel  or  attorney 
in  the  same  cause.  And  it  shall  be  the  duty  of  the  Clerks 
of  the  several  Superior  Courts  to  state,  on  the  docket  for  the 
Court,  the  names  of  the  bail,  if  any,  and  security  for  the 
prosecution  in  each  case,  or  upon  appeal  from  a  Justice  of 
the  Peace. 

3.  Opening  and  Conclusion. 

In  all  cases,  civil  and  criminal,  when  no  evidence  is  in- 
troduced by  the  defendant,  the  right  of  reply  and  conclusion 

shall  belong  to  his  counsel. 

Not  appealable. — The  right  to  open  and  conclude  Is  now  governed 
by  Rules  of  Superior  Court  (Rule  3)  and  the  decision  of  the  judge  la 
not  appealable.  Brooks  v.  Brooks,  90  N.  C,  142;  Cheek  v.  Watson, 
90  N.  C.,  302;  State  v.  Anderson,  101  N.  C.,  758. 

It  is  a  matter  of  discretion  t>f  the  trial  judge  to  allow  a  defendant, 
who  Eas  assumed  the  burden  of  proof,  to  open  and  conclude  the  ar- 
gument    Banking  Company  v.  Walker,  121  N.  C,  115. 

Several  defendants. — Where  there  are  .several  defendants,  and  one 
of  them  introduces  evidence,  that  gives  the  right  to  begin  and  con- 
clude the  argument  to  the  state.  Rule  3  (119  N.  C,  958.)  Construed 
accordingly.     State  v.  Robinson,  124  N.  C,  801. 

See  cases  cited  under  Sees.  393  and  397,  ante. 

4.  Examination  of  Witnesses. 

When  several  counsel  are  employed  on  the  same  side, 
the  examination,  or  cross-examination,  of  each  witness  shall 
be  conducted  by  one  counsel  ;  but  the  counsel  may  change 
with  each  successive  witness,  or  with  leave  of  the  Court,  in 
a  prolonged  examination  of  a  single  witness.  When  a  wit- 
ness is  sworn  and  offered,  or  when  testimony  is  proposed  to 
be  elicited,  to  which  objection  is  made  by  counsel  of  the 
opposing  party,  the  counsel  so  offering  shall  state  for  what 
purpose  the  witness,  or  the  evidence  to  be  elicited,  is  offered; 
whereupon  the  counsel  objecting  shall  state  his  objections 
be  heard  in  support  thereof,  and  the  counsel  so  offering 
shall  be  heard  in  support  of  the  competency  of  the  witness 
and  of  the  proposed  evidence  in  conclusion,  and  the  argu- 
ment shall  proceed  no' further  unless  by  special  leave  of  the 
court. 
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Re-opening  evidence. — The  court  in  its  discretion  after  the  close 
of  testimony  may  allow  the  case  to  be  re-opened  and  further  evidence 
introduced.  Olive  v.  Olive,  95  N.  C,  485;  Pain  v.  Pain,  80  N.  C,  322; 
State  v.  Lee,  80  N.  C.,  483;  State  v.  King,  84  N.  C,  737;  Dupree  v. 
Insurance  Company,  93  N.  C,  237;  Sutton  v.  Walters,  118  N.  C,  495; 
State  v.  Graves,  119  N.  C.  822. 

/%»    Motion  for  Continuance. 

When  a  party  in  a  civil  suit  moves  for  a  continuance  on 
account  of  absent  testimony,  such  party  shall  state,  in  a 
written  affidavit,  the  nature  of  such  testimony  and  what  he 
expects  to  prove  by  it,  and  the  motion  shall  be  decided 
without  debate,  unless  permitted  by  the  court. 

See  Sees.  401,  402,  ante. 

(The  above  rules  substantially  prescribed  by  the  Supreme 
Court  at  January  term,  18 IS.) 
41.    Decision  of  Right  to  Conclude  not  Appealable. 

In  any  case  where  a  question  shall  arise  as  to  whether 
the  counsel  for  the  plaintiff  or  the  counsel  for  the  defendant 
shall  have  the  reply  and  the  conclusion  of  the  argument, 
the  court  shall  decide  who  is  so  entitled,  and,  except  in  the 
case  mentioned  in  Rule  3,  its  decision  shall  be  final  and  not 
reviewable. 

Not  reviewable. — Rule  6,  regulating  the  practice  in  the  superior 
court  commits  the*  order  of  argument  (and  this  embraces  the  matter 
of  introducing  evidence)  to  the  discretion  of  the  presiding  judge 
whose  decision  is  not  reviewable.     Austin  v.  Sec  rest,  91  N.  C,  214. 

After  the  jury  was  empanneled,  in  a  trial  for  murder,  prisoner's 
counsel  offered  to  admit  that  prisoner  killed  the  deceased  with  a 
deadly  weapon,  averring  that  the  killing  was  accidental,  and  there- 
upon claimed  the  right  to  open  and  conclude  the  testimony  and  ar- 
gument; the  court  declined  to  permit  the  admission  and  directed  the 
state  to  proceed  with  the  proof:  Held,  that  this  decision  was  not 
reviewable.     State  v.  Keene,  100  N.  C,  509. 

The  right  to  open  and  conclude  the  argument,  except  in  cases 
where  no  evidence  has  been  introduced  by  the  defendant,  is  now, 
under  Rule  6,  Superior  Court,  left  to  the  discretion  of  the  court,  and 
the  exercise  of  this  discretion  will  not  be  reviewed  upon  appeal. 
State  v.  Anderson,  101  N.  C,  758;  Cheek  v.  Watson,  90  N.  C,  302; 
Sfcober  v.  Wheeler,  113  N.  C,  370;  Banking  Co.  v.  Walker,  119  N. 
C,  115. 

7.     Iamies. 

Issues  shall  be  made  up  as  provided  and  directed  in  The 

Code,  §§  395  and  396. 

Issues  raised  by  the  pleadings. — Only  such  issues  as  are  raised  by 
the  pleadings  should  be  submitted  to  the  jury.  Wright  v.  Cain,  93 
N.  C  296;  Tucker  v.  Satterthwaite,  120  N.  C,  118. 
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The  court  should  not  submit  an  issue  not  raised  by  the  pleadings, 
nor  instruct  the  jury  upon  a  view  not  presented  by  the  testimony. 
Carpenter  v.  Tucker,  98  N.  C,  316;  Humphreys  v.  Trustees,  109  N. 
C,  132;  Patterson  v.  Mills,  121  N.  0.,  258. 

The  material  issues  raised  by  the  pleadings  must  be  submitted, 
unless  the  right  of  the  party  to  it  is  waived  in  some  mode.  Davidson 
v.  Gifford,  100  N.  C.  18;  Gordon  v.  Collett,  102  N.  C,  532;  Paper  Co. 
v.  Chronicle,  115  N.  0.,  147. 

Issues  submitted  without  objection. — If  a  party  assent  to  the  sub- 
mission of  an  improper  issue,  he  will  not  be  permitted  to  make  it  the 
ground  of  an  exception.    Carey  v.  Carey,  108  N.  C,  267. 

Issues  not  asked  ford — If  a  party  desires  an  Issue  submitted,  he 
should  tender  it  before  the  trial  begins.  It  is  too  late  for  him  to 
object  after  verdict  that  such  issue  was  not  submitted.  Silver  Co. 
v.  Smelting  Co.,  99  N.  C,  445;  Walker  v.  Scott,  106  N.  C,  56;  Wagon 
Co.  v.  Byrd,  119  N.  C,  460. 

Immaterial  issue. — The  submission  to  the  jury  of  an  immaterial 
Issue,  when  it  cannot  be  seen  how  it  prejudiced  the  appellant,  is  not 
assignable  as  error.  McDonald  v.  Carson,  94  N.  C.  497;  Perry  v. 
Jackson,  88  N.  C,  103;  Mace  v.  Life  Ass'n,  101  N.  C,  122. 

Rule  for  framing  issues. — While  the  Issues  must  arise  on  the  plead- 
ings, the  judge  may,  in  his  discretion,  submit  as  many  as  he  thinks 
proper,  subject  only  to  the  restriction  that  sufficient  facts  shall  be 
found  to  enable  the  court  to  proceed  to  judgment,  and  that  neither 
party  shall  be  denied  the  opportunity  to  present  any  view  of  the  law 
arising  on  the  evidence  through  prayers  for  instruction.  Humphreys 
v.  Trustees,  109  N.  C,  132,  citing  McAdoo  v.  Railroad,  105  N.  C,  140; 
Denmark  v.  Railroad,  107  N.  C,  187;  Leach  v.  Linde,  108  N.  C,  547; 
Carr  v.  Alexander,  112  N.  C,  783. 

See  cases  cited  under  Sees.  395  and  396,  ante., 

8.  Judgments. 

Judgments  shall  be  docketed  as  provided  aud  directed  in 

The  Code,  §  438. 

See  cases  cited  under  Sec.  433,  ante. 

9.  Transcript  of  Judgment*. 

Clerks  of  the  Superior  Courts  shall  not  make  out  tran- 
scripts of  the  original  judgment  docket,  to  he  docketed  in 
another  county,  until  after  the  expiration  of  the  term  of 
the  Court  at  which  such  judgments  were  rendered. 

Teste. — All  judgments  taken  during  any  term  relate  to  the  first 
day  of  the  term,  even  though  the  Judge  fails  to  open  court  upon  the 
first  day.  Norwood  v.  Thorp,  64  N.  C,  682 ;  and  this  independent  of 
C.  C.  P.  Farley  v.  Lea,  20  N.  C,  169;  McNeill  v.  McDuflle.  119  N.  C, 
336;  except  as  to  matters  of  appeal  when  they  relate  from  the  last 
day  of  the  term.    Davison  v.  Land  Co.,  120  N.  C,  259. 

See  Sec.  435,  and  cases  there  cited. 

10.  Docketing  Magistrates'  Judgment*. 

Judgments  rendered  by  a  Justice  of  the  Peace  upon  s 

summons  issued  and   returnable  on  the  same  day  as  the 
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cases  are  successively  reached  and  passed  on,  without  contin- 
uance as  to  any,  shall  stand  upon  the  same  footing,  and 
transcripts  for  docketing  in  the  Superior  Court  shall  be  fur- 
nished to  applicants  at  the  same  time  after  such  rendition 
of  judgment,  and,  if  delivered  to  the  Clerk  of  such  Court  on 
the  same  day,  shall  create  liens  on  real  estate,  and  have  no 
priority  or  precedence  'the  one  over  the  other,  if  all  are,  or 
shall  be,  entered  within  ten  days  after  such  delivery  to  said 
Clerk, 

Suggested  in  Johnson  v.  Sedberry,  65  N.  C,  1. 

11.  Transcript  on  Appeal  to  Supreme  Court* 

In  every  case  of  appeal  to  the  Supreme  Court,  or  in  which 
a  case  is  taken  to  the  Supreme  Court  by  means  of  the  writ 
of  Certiorari  as  a  substitute  for  an  appeal,  it  shall  be  the 
duty  of  the  Clerk  of  the  Superior  Court,  in  preparing  the 
transcript  of  the  record  for  the  Supreme  Court,  to  set  forth 
the  proceedings  in  the  action  in  the  order  of  time  in  which 
they  occurred,  and  the  several  processes,  or  orders,  and 
they  shall  be  arranged  to  follow'  each  other  in  order  as 
nearly  as  practicable. 

The  pages  of  the  transcript  shall  be  plainly  numbered, 
and  there  shall  be  written  on  the  margin  of  each  a  brief 
statement  of  the  subject-matter,  opposite  to  the  same. 

On  some  paper  attached  to  the  transcript  of  the  record, 
there  shall  be  an  index  to  the  record  in  the  following,  or 
some  equivalent  form. 

Summons— date page  1. 

Complaint — First  cause  of  action "  2. 

Complaint — Second  cause  of  action "  3. 

Affidavit  for  attachment "  4. 

and  so  on  to  the  end. 

12.  Transcript  on  Appeal-- When  Sent  Up. 

Transcripts  on  appeal  to  the  Supreme  Court  shall  be  for- 
warded to  that  Court  in  twenty  days  after  the  case  agreed, 
or  case  settled  by  the  Judge,  is  filed  in  office  of  Clerk  of  the 
Superior  Court.     The  Codey  8.  551. 
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Mandatory. — This  rule  should  be  strictly  observed  and  the  trans- 
cript sent  up  within  twenty  days  after  the  "case"  is  filed  in  the 
clerk's  office.  Walker  v.  Scott,  104  N.  C.,  481;  State  v.  Deyton,  119 
N.  C.,  880. 

Appellant  must  prepay  costs,  If  demanded. — It  is  the  duty  of  the 
appellant  to  pay  the  costs  of  the  transcript  Andrews  v.  Whisnant, 
83  N.  C.,  446;  Bailey  v.  Brown,  105  N.  C.(  127.  Leave  to  appeal  i* 
forma  pauperis  does  not  relive  appellant  of  paying  costs  of  trans- 
cript. Bailey  v.  Brown,  105  N.  C.,  127;  Speller  v.  Speller,  119  N.  C 
356.  In  criminal  cases,  appellant  need  not  prepay  cost  of  trans- 
cript State  v.  Nash,  109  N.  C,  822 ;  Caldwell  v.  Wilson,  121  N.  C, 
423. 

Duty  of  appellant  and  not  of  counsel. — It  is  duty  of  appellant  to 
have  transcript  sent  up  and  If  not  sent  up  it  is  his  neglect  Griffin 
v.  Nelson,  106  N.  C,  235. 

Costs. — The  costs  of  preparing  and  transmitting  the  transcript  of  a 
record  on  appeal  to  the  supreme  court  are  not  costs  in  the  supreme 
court,  but  in  the  court  below,  where  the  necessary  orders  and  judg- 
ments for  their  payment  and  recovery  should  be  entered.  Roberts 
*.  Lewald,  108  N.  C,  405. 

Appeal  adjudged  abandoned  by  superior  court. — Where  after  ap- 
peal taken  the  appellant  neglects  to  have  the  transcript  docketed  in 
the  supreme  court,  the  superior  court  may,  on  notice,  adjudge  that 
the  appeal  has  been  abandoned  and  proceed  as  if  no  appeal  had  been 
taken.  Avery  v.  Pritchard,  93  N.  C,  266;  Fisher  v.  Mining  Co.,  105 
N.  C,  123. 

fifec  Code  Sec.  551,  and  cases  cited. 

13.    Reports  of  Clerks  and  Commisslotiers* 

Every  Clerk  of  Superior  Court,  and  every  Commissioner 
appointed  by  such  Court,  who,  by  virtue  or  color  of  any  or- 
der, judgment  or  decree  of  the  court  in  any  action  or  pro- 
ceedings pending  in  it,  has  received  or  shall  receive,  any 
money  or  security  for  money,  to  be  kept  or  invested  for  the 
benefit  of  any  party  to  such  action,  or  of  any  other  person, 
shall,  at  the  terra  of  such  Court  held  on  or  next  after  the 
first  day  of  January  in  each  year,  report  to  the  Judge  a 
statement  of  said  fund,  setting  forth  the  title  and  number  of 
the  action  and  the  term  of  Court  at  which  the  order,  or 
orders,  under  which  the  officer  professes  to  act,  were  made, 
the  amount  and  character  of  the  investment,  and  the  secu- 
rity for  the  same,  and  his  opinion  as  to  the.  sufficiency  of 
the  security:  In  every  report,  after  the  first,  he  shall  set 
forth  any  change  made  in  the  amount  or  character  of  the 
investment  since  the  last  report,  and  every  payment  made 
to  any  person  entitled  thereto. 

The  reports  required  by  the  next  preceding  paragraph 
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shall  be  made  to  the  Judge  of  the  Superior  Court  holding 
the  first  term  of  the  Court  in  each  and  every  year,  who  shall 
examine,  or  cause  the  same  to  be  examined,  and,  if  found 
correct,  and  so  certified  by  him,  they  shall  be  entered  by  the 
Clerk  upon  his  book  of  accounts  of  guardians  and  other 
fiduciaries. 

14.    Recordari.  i 

The  Superior  Court  shall  grant  the  writ  of  Recordari  only 
upon  the  petition  of  the  party  applying  for  it,  specifying  par- 
ticularly the  grounds  of  the  application  for  the  same.  The 
petition  shall  be  verified  and  the  writ  may  be  granted  with 
or  without  notice;  if  with  notice,  the  petition  shall  be 
heard  upon  answer  thereto  duly  verified  and  upon  affidavits 
and  other  evidence  offered  by  the  parties,  and  the  decision 
thereupon  shall  be  final,  subject  to  appeal  as  in  other  cases; 
if  granted  without  notice,  the  petitioner  shall  first  give  the 
undertaking  for  costs,  and  for  the  writ  of  Supersedeas,  if 
prayed  for  as  required  by  The  Code,  §  54.5.  In  such  case, 
the  writ  shall  be  made  returnable  to  the  term  of  the  Superior 
Court  of  the  county  in  which  the  judgment  or  proceeding 
complained  of  was  granted  or  had,  and  ten  days'  notice  in 
writing  of  the  filing  of  the  petition  shall  be  given  to  the 
adverse  party  before  the  term  of  the  court  to  which  the 
writ  shall  be  made  returnable.  The  defendant  in  the 
petition,  at  the  term  of  the  Superior  Court  to  which  the  said 
writ  is  returnable,  may  move  to  dismiss,  or  answer  the  same 
and  the  answer  shall  be  verified.  The  Court  shall  hear  the 
application  at  the  return  term  thereof — unless  for  good 
cause  shown  the  hearing  shall  be  continued — upon  the  pe- 
tition, answer,  affidavits  and  such  evidence  as  the  Court 
may  deem  pertinent,  and  dismiss  the  same,  or  order  the 
case  to  be  placed  on  the  trial  docket  according  to  law. 

In  proper  cases  the  Court  may  grant  the  writ  of  Certiorari 
in  like  manner,  except  that  in  case  of  the  suggestion  of  a 
diminution  of  the  record  it  shall  manifestly  appear  that  the 
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record  is  imperfect,  the  court  may  grant  the  writ  upon  mo- 
tion in  the  cause. 

Bee  Sees.  545  and  564,  ante,  and  cases  cited. 

15,  Judgment— When  to  Require  Bonds  to  be  Filed* 

In  no  case  shall  the  Court  make  or  sign  any  order,  decree, 
or  judgment  directing  the  payment  of  any  money  or  securi- 
ties for  money  belonging  to  an  infant  or  to  any  person, 
until  it  shall  first  appear  that  such  person  is  entitled  to 
receive  the  same  and  has  given  the  bonds  required  by  law 
in  that  respect,  and  such  payment  shall  be  directed,  only 
when  such  bonds  as  required  by  law  shall  have  been  given 
and  accepted  by  competent  authority. 

16,  Next  Friend— How  Appointed, 

In  all  cases  where  it  is  proposed  that  infants  shall  sue  by 
their  next  friend,  the  Court  shall  appoint  such  next  friend 
upon  the  written  application  of  a  reputable  disinterested 
person  closely  connected  with  such  infant ;  but  if  such  per- 
son will  not  apply,  then  upon  the  like  application  of  some 
reputable  citizen,  and  the  Court  shall  make  such  appoint- 
ment only  after  due  inquiry  as  to  the  fitness  of  the  person 

to  be  appointed. 

Officer  of  the  court. — The  next  friend  of  an  Infant  ought  always  to 
be  appointed  by  the  court,  and  really  he  is  an  officer  of  the  court 
and  under  its  supervision  and  control.    Tate  v.  Mott,  96  N.  C,  19. 

Not  party  to  the  action  nor  liable  for  costs. — Next  friends  are  not 
parties  to  the  action;  Mason  v.  McCormick,  75  N.  C,  263;  George  ▼• 
High,  85  N.  C,  113;  Tate  v.  Mott,  96  N.  C,  19;  and  cannot  be  taxed 
with  the  costs,  unless  the  court  finds  as  a  fact  that  they  officiously 
procured  their  own  appointment  or  are  guilty  of  mismanagement  or 
bad  faith.     Smith  v.  Smith,  108  N.  C,  365. 

Insane  person. — Where  an  allegation  of  insanity  of  husband  is  ad- 
mitted by  demurrer,  suit  may  be  brought  by  his  next  friend  though 
no  inquisition  of  lunacy  was  had ;  and  the  wife  may  bring  the  action 
as  such  next  friend,  being  regularly  appointed  under  this  Rule,  Ab- 
bott v.  Hancock,  123  N.  C.f  99. 

Dissent  by  Infant  widow. — A  widow  may  dissent,  and  also  apply 
for  year's  provision  by  next  friend  when  she  has  no  guardian.  Hollo- 
man  v.  Holloman,  125  N.  C,  29. 

See,  ante,  Sec.  180. 

17,  Guardian  ad  litem — How  Appointed, 

All  motions  for  a  guardian  ad  litem  shall  be  made  in 
writing,  and  the  0/ourt  shall  appoint  such  guardian  only 
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after  due  inquiry  as  to  the  fitness  of  the  person  to  be 
appointed,  and  such  guardian  must  file  an  answer  in  every 
case. 

Summons  served  on  infant. — Before  guardian  ad  litem  is  appointed, 
a  summons,  with  a  copy  of  the  complaint,  should  be  served  upon  the 
infants.     Moore  v.  Oidney,  76  N.  C,  34. 

See  Sec,  181,  ante,  also  curative  act,  Sec.  387,  ante,  and  cases  cited. 

Appointment,  how  made. — The  appointment  of  guardian  ad  litem 
must  be  based  upon  a  motion  in  writing,  and  then  only  after  due  in- 
quiry, and  the  guardian  should  file  an  answer  in  every  case.  Young 
v.  Young,  91  N.  C,  359 :  Stancill  v.  Gay,  92  N.  C,  462. 

See  Sec.  181,  ante,  and  cases  cited. 

Not  sufficient  compiiance. — The  simple  naming  of  "the  children  of 
Alexander  James  and  the  children  of  Calvin  James"  as  plaintiffs, 
does  not  have  the  effect  to  make  them  parties  as  required  under 
Rules  16  and  17  of  the  Superior  Courts,  which  point  out  the  proper 
mode  by  which  minors  may  sue  or  answer.  James  v.  Withers,  114  N. 
C,  474. 

Nominal  plaintiff  disqualified  to  act  for  infant  defendants. — In  an 
action  to  set  aside  a  deed  in  which  infants  were  named  as  benefi- 
ciaries, it  was  error  to  allow  a  nominal  plaintiff  of  record  to  appear 
in  the  suit  as  guardian  ad  litem  for  the  infant  defendants,  though 
he  had  disclaimed  all  interest  in  the  suit,  and  alleged  that  the  use 
of  his  name  as  plaintiff  was  wholly  unauthorized,  and  there  was  no 
evidence  of  bad  faith.    Ellis  v.  Massenburg,  126  N.  C. 

18.  Cases  Pat  at  Foot  of  Docket. 

All  civil  actions  that  have  been  at  issue  for  two  years, 
and  that  may  be  continued,  by  consent,  at  any  term,  will 
be  placed  at  the  end  of  the  docket  for  the  next  term,  in  their 
relative  order  upon  the  docket.  When  the  continuance 
shall  be  ordered,  and  when  a  civil  action  shall  be  continued, 
on  motion  of  one  of  the  parties,  the  Court  may,  in  its  dis- 
cretion, order  that  such  action  be  placed  at  the  end  of  the 
docket,  as  if  continued  bv  consent. 

19.  When  Opinion  is  Certified. 

When  the  opinion  of  the  Supreme  Court  in  any  cause 

which  has  been  appealed  to  that  Court  has  been  certified  to 

the  Superior  Court,  such  cause  shall  stand  on  docket  in  its 

regular  order  at  the  first  term  after  receipt  of  the  opinion  for 

judgment  or  trial,  as  the  case  may  be,  except  in  criminal 

actions  in  which  the  judgment  has  been  affirmed.     Acts 

1887,  c.  192,  s.  8. 

No  notice  of  motion  for  judgment  required. — Where  a  case  has 
been  heard  In  the  supreme  court,  and  certified  to  the  court  below 
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to  proceed  with  according  to  law,  no  notice  Is  necessary  of  a  motion 
for  judgment  In  conformity  with  the  certificate.  There  Is  no  neces- 
sity for  notice,  when*  the  case  comes  on  for  trial  at  a  regular  term 
of  the  court.  Williams  v.  Whiting,  94  N.  C,  481;  Coor  v.  Smith,  107 
N.  C,  430.     See  Sec.  595  ante. 

Practice  In  entering  judgment. — The  practice  in  entering  judg- 
ment on  certificate  from  supreme  court,  pointed  out  by  Merrtmox, 
C.  J.     Johnson  v.  Railroad,  109  N.  C,  504. 

Cannot  modify  judgment  of  appellate  court. — Where  a  decree  has 
been  made  in  the  supreme  court  settling  the  rights  of  the  parties, 
and  only  the  final  accounts  remain  to  be  taken,  the  superior  court 
cannot  allow  amended  pleadings  to  be  filed,  or  the  rights  of  the 
parties  as  settled  by  the  decree  to  be  varied,  but  must  proceed  with 
the  cause  In  accordance  with  the  decree.  White  v.  Butcher.  97  N. 
C,  7. 

When  the  supreme  court  announces  its  decision,  that  there  is  no 
error  in  the  judgment  rendered  in  the  court  below,  that  court  has  no 
right  or  power  to  modify  the  judgment  In  any  respect.  The  judgment 
cannot  be  modified  except  by  a  direct  proceeding  alleging  fraud,  mis- 
take, imposition,  etc.  This  rule  holds  and  applies  also  to  an  adju- 
dication upon  an  interlocutory  order  reviewed  on  appeal.  Dobson  v. 
Simonton,  100  N.  C,  56;  Calvert  v.  Peebles,  82  N.  C,  334. 

The  final  judgment  in  any  action,  as  affected  by  the  orders  and 
judgment  of  the  supreme  court,  is  in  the  superior  court,  and  all 
proper  motions  in  the  action  should  be  made  in  the  superior  court, 
except  such  motions  as  may  be  made  affecting  the  appeal  and  the 
action  of  this  court  therein.  But  no  motion  can  be  entertained  in 
the  superior  court  inconsistent  with  the  judgment  or  directions  of 
the  supreme  court.*  Stephens  v.  Koonce,  106  N.  C,  222;  Black  t. 
Black,  111  N.  C,  300. 

Sufficient  entry. — When  a  judgment  of  the  superior  court  was 
affirmed  on  appeal,  an  entry  on  the  docket  of  the  superior  court 
"Judgment  as  per  transcript  filed  from  the  Supreme  Court,"  was 
sufficient  and  a  termination  of  the  action.  The  former  judgment 
having  been  merely  suspended  and  not  vacated  by  the  appeal,  the 
affirmation  by  the  supreme  court  ended  the  suspension,  and  the  office 
of  the  last  Judgment  was  simply  formal,  to  direct  the  execution  to 
proceed  and  to  carry  the  costs  subsequently  accrued.  Bond  v.  Wool 
113  N.  C,  20. 

When  the  supreme  court,  on  appeal,  decides  that  plaintiff  Is  en- 
titled to  "the  amount  demanded  in  the  complaint,"  and  remands  the 
case,  a  judgment,  following  the  exact  words  of  the  prayer,  will  be 
affirmed.     Carter  v.  Long,  116  N.  C,  44. 

At  subsequent  term. — Though  the  entry  should  be  made  at  the 
first  term  after  receipt  of  the  certificate  of  opinion  of  the  supreme 
court,  an  entry  at  a  subsequent  term  would  be  valid.  Johnston  v. 
Railroad,  109  N.  C,  504. 

Mandamus  to  enforce  entry  of  Judgment, — The  superior  court  has 
no  power  to  modify  or  change  a  judgment  of  the  supreme  court  cer 
titled  to  the  court  below,  and  a  mandamus  will  lie  to  enforce  the  entry 
of  proper  judgment.     Murrill  v.  Murrill,  90  N.  C.  120. 

Where  Judgment  reversed  on  appeai ,— Where,  on  appeal,  the  judg- 
ment is  set  aside  because  not  authorized  by  the  facts  found,  the 
court  below  may  hear  additional  evidence.  Jones  v.  Swepson,  94  N. 
C,  700;  Ashby  v.  Page,  108  N.  C,  6;  Beville  v.  Cox,  109  N.  C,  2*6. 

When  remanded  for  imperfect  record. — When  the  supreme  court 
remands  a  case  because  the  record  is  imperfect,  the  superior  court 
has  the  power  to  make  any  proper  order  in  the  cause.    Where,  upon 
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such  remanding,  his  honor  in  the  court  below  ordered  an  appeal  bond 
to  be  filed  to  perfect  the  same  appeal,  it  was  held  not  to  be  error. 
Spence  v.  Tapscott,  93  N.  C,  250.  T 

Judgment,  and  not  formal  conclusion,  to  be  regarded. — Where  the 
supreme  court  passes  seriatim  upon  a  number  of  exceptions  to  a  re- 
port, sustaining  some  and  overruling  others,  the  court  below  should 
proceed  in  accordance  with  the  respective  rulings,  notwithstanding 
the  entry  in  the  supreme  court  is  that  the  judgment  below  is 
"affirmed."  This  is  not  such  a  Judgment  as  needs  to  be  amended  in 
the  supreme  court,  and  such  entry  is  not  res  judicata*  Scott  v.  Queen, 
95  N.  C,  340:  Cook  v.  Moore,  100  N.  C,  294;  Summerlin  v.  Cowles, 
107  N.  C,  459:  Scroggs  v.  Stevenson,  108  N.  C,  260;  Solomon  v. 
Bates,  118  N.  C,  321;  Bernhardt  v.  Brown,  Id.,  710. 

£0*    Calendar. 

When  a  calendar  of  civil  actions  shall  be  made  under 
the  supervision  of  the  Court,  or  by  a  committee  of  attor- 
neys under  the  order  of  the  Court,  or  by  consent  of  the 
Court,  unless  cause  be  shown  to  the  contrary,  all  actions 
continued  by  consent,  and  numbered  on  the  docket  between 
the  first  and  last  numbers  placed  upon  the  calendar,  will 
be  placed  at  the  end  of  the  docket  for  the  next  term,  as  if 
continued  by  consent,  if  such  actions  have  been  at  issue 
for  two  years. 

21.  Cases  Set  for  a  Day  Certain. 

Neither  civil  nor  criminal  actions  will  be  set  for  trial  on 
a  day  certain,  or  not  be  called  for  trial  before  a  day  certain 
unless  by  order  of  the  Court ;  and  if  the  other  business  of 
the  term  shall  have  been  disposed  of  before  the  day  for 
which  a  civil  action  is  set,  the  Court  will  not  be  kept  open 
for  the  trial  of  such  action  except  for  some  special  reason 
apparent  to  the  Judge ;  but  this  rule  will  not  apply  when  a 
calendar  has  been  adopted  by  the  Court. 

22.  Calettilar  Utider  Control  of  Court* 

The  Court  will  reserve  the  right  to  determine  whether  it 
is  necessary  to  make  a  calendar,  and,  also,  for  the  dispatch 
of  business,  to  make  orders  as  to  the  disposition  of  causes 
placed  upon  the  calendar  and  not  reached  on  the  day  for 
which  they  may  be  set 

23.  Xon-jury  Cases* 

When  a  calendar  shall  be  made,  all  actions  that  do  not 
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require  the  intervention  of  a  jury,  together  with  motions 
for  interlocutory*  orders,  will  be  placed  on  the  motion 
docket,  and  the  judge  will  exercise  the  right  to  call  the 
motion  docket  at  any  time  after  the  calendar  shall  be 
taken  up. 

24.  Appeals  from  Justices  of  tfie  Peace. 

Appeals  from  justices  of  the  peace  in  civil  actions  will 
not  be  called  for  trial  unless  the  returns  of  such  appeals 
have  been  docketed  ten  days  previous  to  the  term,  but 
appeals  docketed  less  than  ten  days  before  the  term  may  be 
tried  by  consent  of  parties. 

Bastardy  proceedings. — A  bastardy  proceeding  Is,  in  its  principal 
features  and  purposes,  a  civil  action,  and  is  within  the  operation 
of  Superior  Court  Rule  24,  which  provides  that  appeals  from  Jus- 
tices of  the  peace  in  civil  actions  will  not  be  called  for  trial  unless 
the  returns  of  such  appeals  have  been  docketed  ten  days  previous 
to  the  term.  State  v.  Edwards,  110  N.  C,  511,  and  cases  cited.  It 
is  now  held  a  criminal  action.  State  v.  Ballard,  122  N.  C,  1024 
(Clark  and  Montgomery,  J  J.,  dissenting.) 

Privilege  of  appellee. — The  power  given  by  chapter  443  of  the  Acts 
of  1889,  to  the  appellee  to  docket  a  case  at  the  first  term  of  the  Su- 
perior Court,  if  the  appellant  does  not,  and  to  have  the  judgment 
affirmed,  is  a  privilege  granted  to  the  appellee  only,  and  the  appel- 
lant can  draw  no  argument  against  appellee  from  his  failure  to  UB6 
it.     Davenport  v.  Grissom,  113  N.  C,  38. 

See,  Sees.  564  and  565,  ante,  and  cases  cited. 

25.  On  Consent  Continuance— Judgment  for  Costs. 

When  civil  actions  shall  be  continued  by  consent  of  par- 
ties, the  Court  will,  upon  suggestion  that  the  charges  of 
witnesses  and  fees  of  officers  have  not  been  paid,  adjudge 
that  the  parties  to  the  action  pay  respectively  their  own 
costs,  subject  to  the  right  of  the  prevailing  party  to  have 
such  costs  taxed  in  the  final  judgment. 

26.  Time  to  File  Pteadings—How  Computed. 

When  time  to  file  pleadings  is  allowed,  it  shall  be  com- 
puted from  the  adjournment  of  the  Court. 

Agreement  construed. — An  agreement  that  "appellant  may  hare 
thirty  days  to  file  his  case  on  appeal  from  adjournment  of  court,  and 
defendant  thirty  days  thereafter,"  entitles  defendant  to  thirty  days 
after  service  of  appellant's  case.    Mitchell  v.  Hoggard,  105  N.  C.  171 

Papers  after  filing. — The  court  papers  should  not  he  taken  from 
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their  proper  places,  as  the  practice  of  removing  them  leads  to  confu- 
sion and  delay.    Seay  v.  Yarborough,  94  N.  C,  291. 

Agreements  valid. — Agreements  If  In  writing,  or  admitted,  are 
binding.    State  v.  Price,  110  N.  C.t  599. 

27.  Counsel  Not  Sent  For. 

Except  for  some  unusual  reason,  connected  with  the  busi- 
ness of  the  Court,  attorneys  will  not  be  sent  for  when  their 
cases  are  called  in  their  regular  order. 

28.  Criminal  Dockets. 

Clerks  of  the  Courts  will  be  required,  upon  the  criminal 
dockets  prepared  for  the  Court  and  Solicitor,  to  state  and 
number  the  criminal  business  of  the  Court  in  the  follow- 
ing order : 

First — All  criminal  causes  at  issue.  Second — All  war- 
rants upon  which  parties  have  been  held  to  answer  at  the 
term.  Third — All  presentments  made  at  preceding  terms 
undisposed  of.  Fourth — All  cases  wherein  judgments  nisi 
have  been  entered  at  the  preceding  term  against  defendants 
and  their  sureties,  and  against  defaulting  jurors  or  witnesses 
in  behalf  of  the  state. 

29.  Civil  and  Criminal  Dockets— What  to  contain. 

Clerks  will,  also,  be  required,  upon  both  civil  and  crim- 
inal dockets,  to  bring  forward  and  enter  in  different  columns 
of  sufficient  space,  in  each  case — 

First — The  names  of  the  parties.  Second — The  nature 
of  the  action.  Third — A  summary  history  of  the  case, 
including  the  date  of  issuance  of  process,  pleadings  filed, 
and  a  brief  note  of  alV  proceedings  and  orders  therein. 
Fourth — A  blank  space  for  the  entries  of  the  term. 

30.  Books. 

The  Clerks  of  the  Superior  Courts  shall  be  chargeable 
with  the  care  and  preservation  of  the  volumes  of  Reports, 
and  shall  report  at  each  term  to  the  presiding  Judge  whether 
any  and  what  volumes  have  been  lost  or  damaged  since  the 
last  preceding  term. 
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These  are  cases  from  125  and  126  N.  C,  which  came  out 
too* late,  during  the  progress  of  publication  of  this 
work,  to  be  inserted  at  their  proper  places. 


Sec.  133,  p.  13.  Effect  on  form  of  action. — One  cannot  sue  for 
possession  of  a  note  and  recover  the  value  of  growing  timber  for 
which  the  note  was  given.    White  v.  Pox,  125  N.  C,  544. 

Sec*  139,  p.  25.  Continuous  possession. — Thirty  years  ad- 
verse possession  will  take  the  title  out  of  the  state,  and  such  posses- 
sion need  not  be  continuous  nor  need  there  be  any  privity  between 
successive  holders.    Wilson  v.  Wilson,  125  N.  C,  525. 

See.  139,  p.  20.  Continuous  possession. — The  possession  for 
twenty-one  years  need  not  be  continuous  nor  Immediately  preceding 
the  action.    Lewis  v.  Overby,  126  N.  C,  347. 

Sec.  141,  p.  33.  Where  deed  not  connected  with  grant. 
Where  a  claim  of  title  does  not  connect  a  deed  with  the  grant  it 
only  has  value  as  color  of  title.    Cedar  Works  v.  Kilby,  126  N.  C,  33. 

Sec.  141,  p.  34.  Coior  of  title. — Is  inoperative  unless  accom- 
panied by  possession.    Hines  v.  Moye,  125  N.  C,  8. 

An  unregistered  deed  is  not  color  of  title  when  the  deed  has  been 
executed  since  ch.  147,  1885  (explaining  Utley  v.  R.  R.,  119  N.  C, 
720.)     Austen  v.  Staten,  126  N.  C. 

A  deed  to  be  color  of  title  must  attach  to  some  particular  act. 
Barker  v.  R.  R.,  125  N.  C,  596. 

Sec.  1439  p.  37.  Tenants  in  common. — Nothing  less  than 
twenty  years  adverse  possession  will  bar  an  action  by  a  tenant  in 
common  against  his  co-tenant.  Shannon  v.  Lamb,  126  N.  C,  38; 
Tharpe  v.  Holcomb,  126  N.  C,  365. 

Sec.  144,  p.  3H.  Sufficient  possession. — Actual  possession  of 
part  of  the  land  embraced  within  a  deed  for  twenty-three  years  is  by 
operation  of  law  co-extensive  with  the  boundaries  of  the  deed 
and  ripens  title  to  the  whole.     State  v.  Elks,  125  N.  C,  603. 

Sec.  144.  p.  38.  When  title  is  out  of  the  state.— In  such  case 
twenty  years  continuous  adverse  possession  by  any  one  and  those 
under  whom  he  claims  will  ripen  title.  Wilson  v.  Wilson,  125  N.  C,  525. 

Sec.  148,  (4),  p.  42.  Effect  of  repealing  statute.— Ch.  78,  1899, 
provides  that  in  an  action  of  ejectment,  as  against  married  women, 
time  shall  only  be  counted  from  date  of  repealing  statute.  Lafferty 
v.  Young,  125  N.  C,  296. 

Sec.  151,  p.  45.  Burden  on  plaintiff. — When  the  statute  of 
limitations  is  pleaded  the  burden  of  repelling  the  statute  is  on  the 
opposite  party.  Gupton  v.  Hawkins,  126  N.  C,  81;  Dunn  v.  Beaman, 
126  N.  C. 

Sec.  151,  p.  45.  Question  for  Jury. — The  statute  of  limitations 
being  usually  a  mixed  question  of  law  and  fact  should  be  submitted 
to  the  Jury.     Crudup  v.  Thomas,  126  N.  C,  333. 

Sec.  151,  p.  49.  Legislative  power  to  revive  barred  claims. 
Bemble,  that  this  may  be  done  where  it  affects  only  the  remedy  but 
not  where  the  lapse  of  time  has  ripened  title  to  property.  Dunn  v. 
Beaman,  126  N.  C. 
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Sec.   155    (1),  p.    00.     Paroi   contract. — A  parol  contract  li 

barred  by  three  years.    Adams  v.  Battle,  125  N.  C,  152. 

Sec.  155.  (9)  p.  OS.  Guardian  and  ward. — This  section  does 
not  apply  to  an  action  by  a  ward  for  sett  lenient.  Dunn  v.  Beam  an.  l*Jfl  N.O. 

Sec,  155  (ft),  p.  OS.  Construction  of  this  sub-section*— The  lim- 
itation is  not  "three  years  from  the  discovery  by  a  party  of  right*  hith- 
erto unknown  to  him."  but  '-from  the  discovery  of  fact*  constituting 
fraud."    Dunn  v   Beaman,  12«  X   C. 

See.  15 S,  p.  75.  Guardian. — A  guardian  is  protected  by  the 
lapse  of  ten  years  after  his  ward  becoming  of  age.  Dunn  v.  Bea- 
man, 126  N.  C. 

Sec.  103  (4),  p.  S3.  Repealing  statute.— By  virtue  of  ch.  78. 
1899,  repealing  coverture  as  a  bar  to  the  statute  of  limitations,  the 
time  elapsing  before  its  passage  cannot  be  counted  against  a  mar- 
ried woman  in  actions  of  ejectment,  and  in  other  cases,  it  does  not 
apply  to  actions  pending  at  Its  passage.  Lafferty  v.  Young,  125  N. 
C,  296. 

Sec.  104,  p.  SO.  Sufficient  "tl  i  I  ng."— Exhibition  of  the  claim 
to  personal  representative  for  acceptance  or  rejection  is  sufficient 
The  creditor  need  not  part  with  possession  of  his  evidence  of  indebt- 
edness.    Hinton  v.  Pritchard,  126  N.  C,  8. 

Sec.  100,  p.  SI.  Straus  v.  Beardsley,  cited  and  approved. 
Webb  v.  Hicks,  125  N.  C,  201. 

Sec.  171,  p*  &0.  Payment  by  one  partner. — A  partial  payment 
by  one  partner  does  not  revive  the  debt  as  to  any  other  partner. 
Garrett  v.  Reeves,  125  N.  C,  529;  Wood  v.  Barber,  90  N.  C,  76. 

Sec.  172,  p.  92.  Partial  payment  by  personal  representative. 
Will  stop  the  running  of  the  statute  if  made  before  the  debt  is 
barred.     Hinton  v.  Pritchard,  126  N.  C,  8. 

Sec.  172.  p.  92.  Application  of  payment. — When  there  are 
five  notes  and  a  general  payment  is  made,  without  application  to 
any  one  note,  it  repels  the  statute  as  to  all.  Brafford  v.  Reed,  125  N. 
C,  311. 

Sec.  177,  p»  99.  Action  for  penalties. — In  actions  for  pen- 
alties, not  given  to  the  state,  any  one  may  sue,  and  two  or  more 
may  sue  jointly.     Carter  v.  R.  R.,  126  N.  C,  437. 

Sec.  177,  p»  99.  Foreign  receivers*— Can  only  sue  in  this 
state  upon  producing  certified  judgment  appointing  them  and  by 
leave  of  court  here.     Person  v.  Leary,  126  N.  C  504. 

Sec.  177*  />•  100.  Administrator  in  this  state  of  decedent 
domiciled  elsewhere. — Where  a  creditor  dies  domiciled  elsewhere, 
only  an  administrator  appointed  in  this  state  can  bring  an  action  In 
the  courts  of  this  state  to  recover  debts  due  deceased  here.  More* 
field  v.  Harris,  126  N.  C,  626,  and  cases  cited. 

The  party  entitled  to  the  fund. — Is  the  right  one  to  sue  for  its  re- 
covery. Lafferty  v.  Young,  125  N.  C,  296;  Allison  v.  Robinson.  78 
N.  C,  227. 

Sec.  177,  p*  103.  Tenant  in  common. — One  tenant  in  common 
suing  alone  can  recover  from  a  stranger.  Morehead  v.  Hall,  126  N. 
C  213. 

Sec.  177,  p.  105.  For  recovery  of  public  office. — A  plaintif 
in  an  action  for  recovery  of  a  county  office  who  ceases  to  be  a  resi- 
dent of  the  county  before  trial  cannot  maintain  the  action.  Dalbv 
v.  Hancock,  125  N.  C,  325. 

Sec.  ISO,  p.  119.  Consent  judgment. — The  next  friend  repre- 
senting an  infant  can  only  consent  to  a  judgment  when  all  the  facts 
are  found  by  the  court.    Perrell  v.  Broadway,  126  N.  C.t  258. 
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Sec.  181,  p.    119.      Nominal  plaintiff. — Cannot  be  appointed 

guardian  ad  Uttm  of  infant  defendant.  Ellis  v.  Massenburg,  126  N. 
C  129. 

Sec.  185 ,  p.  127*  Foreclosure  proceeding*. — In  general,  all 
incumbrancers,  whether  prior  or  subsequent  to  the  mortgage,  in* 
eluding  judgment  creditors  as  well  as  mortgagees,  should  be  made 
parties  to  the  action  for  foreclosure.  Gammon  v.  Johnson,  126  N. 
C,  64. 

Sec.  185,  p.  ISO.  Joining  unnecessary  parties. — The  joining 
of  improper  parties  with  plaintiff  is  harmless  error,  and  hence,  where 
the  state  was  improperly  joined  as  plaintiff  In  an  action  to  recover 
a  statutory  penalty,  the  proceeding  was  not  thereby  vitiated.  Car- 
ter v.  R.  R.,  126  N.  C,  437. 

Sec.  185 ,  p.  131.  Obligee  In  bond  to  make  title. — One  holding 
a  bond  for  a  deed  to  land,  with  right  of  possession,  is  entitled  to  in- 
tervene in  an  action  by  the  vendor  against  the  tenant  of  the  pur- 
chaser for  the  possession  of  the  land  because  of  the  tenant's  default 
in  the  payment  of  rent  under  a  lease  made  with  the  vendor  without 
the  knowledge  or  consent  of  the  purchaser.  Cheek  v.  Sykes,  126  N. 
C,  210. 

Sec.  189,  p.  140.  Pleading  not  verified. — Since  the  matter  of 
permitting  intervention  of  a  judgment  creditor  in  mortgage  fore- 
closure proceedings  is  largely  within  the  court's  discretion,  a  peti- 
tion therefor  need  not  be  verified.  Gammon  v.  Johnson,  126  N.  C,  64. 

Sec.  194,  p.  147*  Removal  to  Federal  Court  properly  refused. 
The  state  court  is  not  ousted  of  jurisdiction  by  the  mere  filing  of  a 
petition  to  remove  to  the  federal  court.  A  prima  facit  right  to  re- 
move must  be  shown.    Debnam  v.  Telephone  Co.,  126  N.  C. 

A  foreign  corporation  which  has  become  a  domestic  corporation 
as  required  by  ch.  62,  1899,  is  not  entitled  to  remove  an  action 
brought  against  it,  to  the  federal  court.    Ibid. 

Sec.  195(2),  p.  151.  Removal  under  this  sub-section  discre- 
tionary.— An  action  brought  in  the  wrong  county  may  be  removed 
to  the  proper  county,  on  the  demand  of  the  defendant,  made  before 
answer;  the  court,  also,  in  itB  discretion,  may  change  the  place  of 
trial,  when  the  convenience  of  witnesses  and  the  ends  of  justice 
would  be  promoted  thereby,  even  after  the  defendant  has  answered 
in  an  action  brought  in  the  proper  county.  Lassiter  v.  R.  R.,  126  N. 
C,  507. 

Sec.  195  (2),  p.  151.  Removal  to  county  out  of  the  district. 
It  is  not  error  to  order  a  cause  to  be  removed  to  a  county  outside  the 
judicial  district.    Lassiter  v.  R.  R.,  126  N.  C,  507. 

Sec.  214,  p.  107.  8ervice  outside  of  the  State.— Is  invalid. 
Hinton  v.  Ins.  Co.,  126  N.  C,  18. 

Sec.  218  (8),  p.  178.  8ervice  by  publication, — Must  be  based 
on  attachment  of  property.     Hinton  v.  Ins.  Co.,  126  N.  C,  18. 

Sec.  229,  p.  180.  If  no  lis  pendens. — None  but  parties  and 
privies  are  bound  by  the  judgment  unless  Us  pendens  is  filed.  Benton 
v.  Collins,  125  N.  C,  83. 

Sec.  232,  p,  192.  Complaint  sufficient. — A  complaint  on  a 
contract  of  indemnity  given  by  defendant  to  plaintiff  bank  to  secure 
it  against  the  fraudulent  acts  of  Its  cashier,  alleging  the  execution 
of  the  bond,  and  its  renewal,  and  setting  out  their  substantial  fea- 
tures, the  fraudulent  actB  of  the  cashier,  and  notice  to  defendant, 
states  a  cauBe  of  action,  without  setting  out  all  the  conditions  of  the 
bond  and  application  therefor.    Bank  v.  Fidelity  Co.,  126  N.  C,  820. 

Sec.  239  {O),  p  221.  Demurrer  sustained  as  to  part. — Sustain- 
ing a  demurrer  to  a  portion  of  plaintiff's  complaint,  which  has  the 
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effect  of  reducing  the  damages  below  $200,  does  not  oust  the  su- 
perior court  of  jurisdiction  where  the  sum  originally  demanded  is 
not  so  palpably  In  bad  faith  as  to  be  a  fraud  on  jurisdiction.  Sloan 
v.  R.  R.,  126  N.  C,  487. 

Sec.  242,  p,   232.    Aider.— The  failure  of  plaintiff,  in  not  set 

ting  out  in  full  a  contract  of  indemnity  sued  on,  is  cured  by  the 
pleading  of  defendant,  who  made  such  contract  a  part  of  his  an- 
swer.    Bank  v.  Fidelity  Co.,  126  N.  C,  320. 

Sec.  243  (1)9  p.  236.  Admissions  in  pleadings  not  conclusive 
as  to  law. — Admissions  in  the  pleadings  cannot  change  the  law  aris- 
ing from  the  facts  in  the  case.  Tiddy  v.  Graves,  126  N.  C;  Gat- 
lin  v.  Tarboro,  78  N.  C,  117. 

Sec.  243  (1).  p.  236.  Breaches  of  contract. — If  defendant  re- 
lies on  breaches  of  the  contract  on  plaintiff's  part  to  defeat  a  re- 
covery, it  should  specifically  plead  them.  Bank  v.  Fidelity  Co.,  126 
N.  C.,  320. 

Sec.  243  (1),  p.  237*  Contributory  negligence. — Contributory 
negligence  being  an  affirmative  defence  cannot  be  considered  on  a 
motion  to  non-suit  at  close  of  plaintiff's  evidence.    Powell  v.  R.  R.. 

125  N.  C,  370;  Cogdell  v.  R.  R.,  124  N.  C,  302;  Cox  v.  R.  R.,  123  N. 
C,  606,  and  cases  there  cited. 

Sec.  244  (1).  p.  245.  Counterclaim  In  claim  and  delivery. 
Defendant,  being  entitled  to  personal  property  exemption  was  en- 
titled to  a  judgment  against  plaintiff  and  the  sureties  on  his  claim 
and  delivery  bond  for  the  full  value  of  such  property,  and  it  was, 
therefore,  error  to  reduce  the  recovery  by  the  amount  of  a  debt 
found  due  by  her  to  plaintiff.    Rawlings  v.  Neal,  126  N.  C,  271. 

Sec.  245,  p.  253.  Inconsistent  defences. — An  answer  to  a  com- 
plaint for  the  recovery  of  real  property  may  plead  inconsistent  de- 
fences, if  separately  stated,  and,  to  avoid  a  multiplicity  of  suits,  may 
ask  the  correction  of  a  deed  under  which  defendants  claim  title.  Mo- 
Lamb  v.  McPhail,  126  N.  C.  218. 

Sec.  258.  p.  272.  Form  of  verification. — An  affidavit  reciting 
that  "the  foregoing  answer  of  defendant  is  true,  of  his  own  knowl- 
edge, except  those  matters  stated  on  information  and  belief,  and 
affiant  believes  those  to  be  true,"  is  a  substantial  compliance  with 
Code,  Sec.  258.     McLamb  v.  McPhail,  126  N.  C,  218. 

Sec.  258.  p.  273.  Verification  amended. — Where  the  verifica- 
tion of  an  answer  was  insufficient,  it  Is  not  error  for  the  trial  court 
to  allow  an  amended  verification,  where  such  allowance  tends  to  a 
fair  trial  of  the  case  on  the  merits,  and  the  adverse  party  is  gives 
a  reasonable  time  to  meet  the  amended  pleadings.    Best  v.  Dunn, 

126  N.  C,  560. 

Sec.  267  (i),  p.  284.  Can  be  joined.— A  plaintiff  may  unite 
in  the  same  complaint  several  causes  of  action  where  they  all  arise 
out  of  a  transaction  connected  with  the  same  subject  of  action.  The 
complaint  was  not  demurrable  for  misjoinder  of  causes  of  action. 
where  both  matters  of  complaint  arose  out  of  transactions  connected 
with  the  same  subject  of  action.     Sloan  v.  R.  R.,  126  N.  C,  487. 

Sec.  267  (2).  p.  285.  Penalties.— Penalties  claimed  against 
the  same  defendant  under  the  same  statute  may  be  properly  joined. 
Carter  v.  Railroad,  126  N.  C,  437. 

Sec.  268.  p.  298.  Effect  of  admissions. — Admissions  by  an  an- 
swer of  the  paragraph  of  the  complaint  that  "J.,  the  husband  of  the 
said  A.,  at  her  death  became  entitled  to  an  estate  by  the  curtesy  in 
the  said  land  and  he  is  still  surviving,"  is  an  admission  only  of  the 
fact  that  J.  still  survives,  and  not  of  the  conclusion  of  law  that  X 
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became  entitled  to  curtesy  In  land  devised,  as  alleged  In  the  com- 
plaint, by  his  wife.    Tiddy  v.  Graves,  126  N.  C. 

Since,  under  Acts  1893,  c.  6,  one  in  the  possession  of  real  estate 
may  sue  to  remove  a  cloud  on  his  title,  an  answer  to  a  petition  for 
the  possession  of  real  property  which  pleads  facts  entitling  defend- 
ant to  the  reformation  of  a  deed  under  which  he  claims  title  is  in 
the  nature  of  a  counterclaim,  and,  in  the  absence  of  a  reply,  will 
entitle  defendant  to  a  decree  reforming  the  deed  as  by  default.  Mo 
Lamb  v.  McPhail,  126  N.  C,  218. 

See.  272  9  p*  295.  Demurrer  overruled  as  to  one  cause  of  ac- 
tion.—Where,  on  appeal  from  an  order  sustaining  a  demurrer,  the 
demurrer  is  overruled  as  to  one  of  the  causes  of  action  alleged,  the 
defendant  on  the  remand  of  the  case  may  answer  over  under  Code, 
Sec.  272,  providing  that  after  the  decision  of  a  demurrer  the  judge 
shall,  if  it  appear  that  the  demurrer  was  interposed  in  good  faith,  al- 
low the  party  to  plead  over.    Sloan  v.  R.  R.,  126  N.  C,  487. 

Sec.  273,  p.  299.  Additional  parties-— It  is  well  settled  that 
the  court  in  its  discretion  may  make  additional  parties.  Mills  v. 
Callahan,  126  N.  C. 

See.  273,  p.  301.  Amendments  not  allowed. — Code,  Sec.  965, 
providing  for  amendments  to  the  record  on  appeal  by  making  formal 
parties,  or  by  formal  amendments  as  to  description,  etc.,  does  not 
permit  an  amendment  which  does  not  conform  to  the  facts  developed 
at  the  trial,  and  which  is  in  contradiction  to  the  evidence.  Mfg.  Co. 
v.  Gray,  126  N.  C,  108. 

Sec.  274*  p.  391.  Judgments  in  fieri. — The  court  has  power 
during  the  term  to  correct  or  modify  or  recall  unexecuted  judgments 
in  both  civil  and  criminal  cases.    State  v.  Chesnutt,  126  N.  C. 

See.  278,  p.  332.  Case  transferred  on  issue  joined. — Where 
defendant's  answer  in  a  special  proceeding  commenced  before  the 
clerk  of  the  superior  court  raises  questions  of  fact,  the  case  should 
be  transferred  by  the  clerk  to  the  civil-issue  docket  for  trial,  where 
the  whole  matter  may  be  disposed  of.    Bowles  v.  Caudle,  126  N.  C. 

See.  326,  p.  372.  Value  ascertained  at  trial.— Under  Code, 
Sees.  326,  431,  providing  that,  in  a  proceeding  for  the  recovery  of 
personal  property,  defendant  may  retain  possession,  by  giving  a  bond 
for  the  return  of  the  property  or  the  value  thereof,  such  value  should 
be  ascertained  at  the  trial.    Griffith  v.  Richmond,  126  N.  C,  377. 

Sec.  338  (l),p.  382.  Complaint  showing  want  of  jurisdiction. 
Where  a  complaint  containing  a  prayer  for  an  injunction  showed  on 
its  face  that  the  court  had  no  jurisdiction  over  the  subject-matter 
as  to  the  injunction,  the  prayer  was  properly  dismissed.  Sloan  v.  R. 
R.,  126  N.  C,  487. 

Sec.  338,  (2)f  p.  394.  Against  cutting  timber.— Where  plain- 
tiff owned  all  the  trees  on  a  certain  tract  over  14  inches  in  diameter 
at  the  time  of  severance,  and  had  eight  years  within  which  to 
remove  such  trees,  he  cannot  enjoin  the  construction  of  a  tramway 
on  such  land  by  a  lessee  of  the  owner,  who  has  the  right  to  cut 
timber  not  belonging  to  plaintiff,  on  the  ground  that  he  is  removing 
trees  which  will  be  14  inches  in  diameter  before  plaintiff's  contract 
expires,  as  he  has  no  property  interest  in  the  trees  till  they  reach 
such  size.     Lumber  Co.  v.  Hines,  126  N.  C,  254. 

Sec.  338  (2),  p.  397.  In  restraint  of  trade.— Where  a  husband 
agreed,  In  consideration  of  the  sale  of  his  business,  not  to  again  en- 
gage in  the  same  business  In  the  same  town,  his  subsequent  conduct 
of  such  business  as  agent  for  his  wife  constitutes  a  breach  of  the 
agreement,  entitling  the  buyer  to  an  injunction  against  his  continu- 
ance.   King  v.  Fountain,  126  N.  C,  196. 
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Sec.  338  (2),  p.  397.  Against  construction  of  tramway. 
Where  plaintiff  had  a  contract  giving  him  the  exclusive  right  to 
build  and  operate  tramways  and  railways  over  a  certain  tract  of 
land  for  the  purpose  of  removing  the  lumber  or  operating  a  regular 
railway,  the  right  of  way  to  be  60  feet  wide,  which  he  had  not  lo- 
cated, he  cannot  enjoin  the  construction  of  a  tramway  by  another, 
as  he  has  no  established  right  of  way,  and  no  exclusive  right  over 
the  entire  tract    Lumber  Co.  v.  Hlnes,  126  N.  C,  254. 

Sec.  341,  p.  401.  Damages  not  recoverable. — One  who  has 
been  prevented  by  an  injunction  from  prosecuting  his  business  can- 
not recover  for  loss  of  time  or  employment  without  showing  that  he 
used  diligence  in  attempting  to  find  other  employment  and  tailed; 
and,  on  the  same  principle,  defendants  who  were  enjoined  from  re- 
moving the  timber  from  their  lands  cannot  recover  for  the  expense  of 
feeding  their  teams  which  remained  Idle  where  there  was  no  evi- 
dence that  they  used  diligence  in  attempting  to  find  employment  for 
such  teams.    Timber  Company  v.  Rountree,  122  N.  C,  45. 

Sec.  364,  p.  422.  Jurisdiction  In  garnishment, — The  garnish- 
ment of  a  Connecticut  corporation  for  a  debt  due  a  resident  of  North 
Carolina  by  a  creditor  of  the  latter  in  an  action  commenced  in  Penn- 
sylvania, service  being  made  upon  an  agent  of  the  garnishee  in  the 
latter  state,  is  not  a  defense  to  an  action  against  the  garnishee  for 
the  recovery  of  the  same  debt,  brought  by  its  creditor  In  North  Caro- 
lina, as  the  debt  had  no  situs  in  Pennsylvania  to  give  jurisdiction. 
Strause  v.  Ins.  Co.,  126  N.  C,  223. 

Sec.  370  (4) ,  p.  444.  Commissions  allowed. — A  receiver  may 
be  allowed  commissions  on  both  receipts  and  disbursements  to  the 
extent  of  5  per  cent,  on  each.    Bank  v.  Bank,  126  N.  C,  531. 

A  receiver's  allowance  of  commission  does  not  rest  exclusively  in 
the  discretion  of  the  trial  court  below  the  per  cent,  stated,  but  his 
exercise  may  be  reviewed  when  the  allowance  is  made  on  the  wrong 
principle,  or  appears  clearly  Inadequate  or  excessive.  Bank  v.  Bank, 
126  N.  C,  531. 

A  receiver  may  be  paid  at  stated  Intervals  during  the  continuance 
of  his  functions,  and  need  not  wait  until  the  termination  of  his  trust 
Bank  v.  Bank,  126  N.  C,  531. 

Sec.  395,  p.  740.  Issues  sufficient. — Where  the  issues  sub- 
mitted arise  on  the  pleading,  and  every  phase  of  the  parties'  con- 
tentions can  be  presented  thereunder,  they  cannot  be  reviewed. 
Bradley  v.  R.  R.,  126  N.  C. 

Sec.  395,  p.  470.  Issue  should  be  submitted. — In  an  action 
by  a  chattel  mortgagee  to  recover  possession  of  the  property  con- 
veyed, it  was  error  to  refuse  to  submit  an  Issue  as  to  the  amount  of 
the  debt.    Griffith  v.  Richmond,  126  N.  C,  377. 

Where  plaintiff  admits  contributory  negligence  of  one  killed  on 
railroad  track,  it  was  proper  to  submit  the  Issue  whether,  notwith- 
standing the  negligence  of  the  intestate,  the  defendant,  by  the  exer- 
cise of  due  care,  could  have  prevented  the  killing.  Cox  v.  R.  R..  126 
N.  C,  103. 

Sec.  395,  p.  475.  Issue  not  tendered. — Where  defendants  in  a 
partition  proceeding  fail  to  put  title  in  issue  by  pleading  sole  «f»#m 
in  themselves,  but  treat  the  action  as  one  of  partition,  and  the  case 
Is  tried  upon  the  Issues  in  partition,  on  appeal  defendants  cannot 
contend  that  the  rules  applicable  to  an  action  of  ejectment  should  be 
applied.    Graves  v.  Barrett,  126  N.  C,  267. 

Sec.  398,  p.  487.  Objectionable  language  of  counsel.— Where, 
on  objection  to  the  remarks  of  counsel,  the  Judge  promptly  stops 
him,  and  cautions  the  jury  not  to  consider  his  remarks,  the  court 
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has  done  all  in  Its  power,  and  no  error  is  committed.    State  v.  Kin- 
sauls,  126  N.  C. 

Sec.  405,  p.  407.  Grand  jurors  retained  till  next  term. — Laws 
1899,  c.  471,  Sees.  19,  20,  providing  that  a  grand  jury  may  be  retained 
for  a  term  subsequent  to  that  for  which  it  was  drawn,  are  not  ob- 
noxious to  the  constitution,  and  hence  an  indictment  found  by  a 
grand  jury  so  retained  will  not  be  quashed.    State  v.  Davis,  126  N.  C. 

Sec.  400,  p.  t50.?.  Conduct  of  jury. — A  motion  for  a  new  trial, 
after  the  close  of  a  term,  for  misconduct  of  the  jury,  is  too  late  to 
be  available.     State  v.  Kinsauls,  126  N.  C. 

Sec.  412  (3),  p.  514.  Omission  to  charge. — An  omission  to 
charge  on  any  point  is  not  a  ground  of  exception,  unless  an  instruc- 
tion on  that  point  is>  askod  and  refiiMwl  Griffith  v  Richmond.  l?6  N.C.  337. 

Sec.  412  (4),  p.  5 10.  New  trial  for  newly  discovered  testi- 
mony.— A  new  trial  for  newly  discovered  evidence  is  a  matter  of 
discretion  resting  upon  the  facts  in  each  case.  Home  v.  Home,  75 
N.  C,  151:  Person  v.  Leary,  126  N.  C,  504. 

A  motion  for  a  new  trial,  on  grounds  of  newly  discovered  evl- 
dPTirp.  ornnot.  bp  pntprtalnpii  on  anneal  in  a  criminal  ea.se.  State 
v.  Edwards,  126  N.  C,  and  cases  cited. 

Sec.  413,  p.  520.  Demurrer  to  evidence. — On  a  motion  for 
nonsuit,  the  evidence  for  plaintiff  must  be  accepted  as  true,  and  con- 
strued in  the  light  most  favorable  to  him :  and  if,  when  so  construed, 
there  is  more  than  a  mere  scintilla  of  evidence  tending  to  prove  the 
plaintiff's  contention,  the  case  must  be  submitted  to  the  jury.  Brink- 
ley  v.  R.  R.,  126  N.  C,  88.  Contributory  negligence  cannot  be  con- 
sidered on  a  motion  to  nonsuit.     Winkler  v.  R.  R.,  126  N.  C,  370. 

Sec.  413,  p.  529.  Taking  case  from  jury  not  favored. — Where 
there  is  more  than  a  scintilla  of  evidence  the  fact  must  be  left  to 
a  jury.     State  v.  Smith,  126  N.  C. 

Sec.  413,  p.  530.  Recapitulation  of  evidence. — It  is  not  error 
to  fail  to  recapitulate  the  evidence  unless  it  is  requested  and  re- 
fused.    State  v.  Kinsauls,  126  N.  C. 

Sec.  413,  p.  532.  Failure  to  declare  the  law  plainly. — Error 
cannot  be  predicated  on  the  general  objection  that  the  judge  failed 
"to  state  in  a  plain  and  concise  manner  the  evidence  given  in  the 
case,  and  declare  and  explain  the  law  arising  therefrom."  State  v. 
Edwards,  126  N.  C. 

Sec.  413,  p.  534.  Charge  construed  by  context. — A  cause  will 
not  be  reversed  because  some  parts  of  the  court's  charge  are  too  in- 
definite, when  considered  alone,  if  the  charge,  taken  as  a  whole, 
fairly  and  correctly  presents  the  contention  of  the  party  complain- 
ing.    Marcom  v.  R.  R.,  126  N.  C.,  200. 

Sec.  413,  p.  535.  Omission  to  charge. — Unless  requested  to  do 
so,  the  statute  does  not  require  the  judge  to  charge  the  jury  where 
the  facts  at  issue  are  few  and  simple,  and  no  principle  of  law  is 
involved.    Duckworth  v.  Orr,  126  N.  C. 

Sec.  415,  p.  530.  Instructions  need  not  be  In  very  words  of 
prayer. — Doctrine  reiterated.     Bradley  v.  R.  R.,  126  N.  C. 

Sec.  415.  p.  540.  Instruction  properly  refused. — The  court 
should  refuse  to  give  an  instruction  that  "plaintiff  cannot  recover." 
Bradley  v.  R.  R.,  126  N.  C. 

Sec.  415.  p.  542.  Failure  to  ask  for  fuller  Instructions. — Fail- 
ure to  ask  for  fuller  instructions  precludes  the  objection  on  appeal 
that  fuller  instructions  were  not  given.     State  v.  Kinsauls,  126  N.  C. 

Sec.  41S  ( 2 )  p  547.  Findings  of  fact.— The  finding  of  fact  by  the 
judge,  that  a  juror  is  Indifferent,  is  not  reviewable  on  appeal.  State 
v.  Kinsauls,  126  N.  C. 
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Sec.  421  (2),  p.  556.  If  plea  in  bar.— Where,  In  an  action,  de- 
fendant sets  up  a  plea  in  bar,  it  is  erroneous  for  the  court  to  refer 
the  cause,  contrary  to  defendant's  objection,  before  such  plea  is 
passed  on.  Austin  v.  Stewart,  126  N.  C,  525;  Bank  v.  Fidelity  Col, 
126  N.  C,  320. 

Sec.  422,  p.  559.  Powers  of  referee. — A  referee  has  power  to 
permit  the  amendment  of  pleadings  in  an  action  referred  to  him. 
Blanton  v.  Bostic,  126  N.  C.t  418. 

A  referee  has  no  jurisdiction  to  dismiss  an  action,  which  has  been 
referred  to  him,  on  the  ground  that  the  court  appointing  him  had  no 
jurisdiction  of  the  cause.    Austin  v.  Stewart,  126  N.  C,  625. 

Sec  422,  p.  560.  Findings  of  fact. — Where  there  is  any  evi- 
dence to  support  a  finding  of  fact Jt>y  a  referee  which  has  been  ap- 
proved by  the  judge  it  is  conclusive  on  appeal.  Dunn  v.  Beaman, 
126  N.  p. ;  Lenoir  v.  Improvement  Co.,  126  N.  C. 

The  supreme  court  will  not  review  exceptions  taken  below  to  the 
judge's  overruling  exceptions  to  a  referee's  findings  of  fact,  when 
such  exceptions  are  not  based  upon  the  ground  that  there  was  no 
evidence  to  sustain  the  findings  of  fact    Lewis  v.  Overby,  126  N.  C,  347. 

Sec.  424  {4)9  p.  579.  Judgment  against  Infants. — Where  issue 
was  joined  between  infants  on  one  side  and  an  adverse  party,  and 
verdict  and  judgment  were  entered  by  consent,  by  the  next  friend 
or  counsel  of  such  infants,  without  the  introduction  of  any  evidence, 
or  any  knowledge  on  the  part  of  the  court  of  the  facts,  such  judg- 
ment will  not  bind  the  Infants.    Ferrell  v.  Broadway,  126  N.  C,  25S. 

Sec.  424  (4),  p.  5H0.  Judgment  an  estoppel. — Where  an  Issue 
as  to  the  legitimacy  of  parties  was  submitted  to  the  jury,  and  de- 
termined by  them,  and  judgment  rendered  thereon,  and  no  appeal 
taken,  such  matters  became  from  such  time  res  judicata.  Ferrell 
v.  Broadway,  126  N.  C,  258. 

Sec.  433,  p.  590.  Liability  of  clerk. — A  judgment  was  ren- 
dered on  a  bond  for  the  penalty  thereof,  to  be  discharged  on  payment 
of  a  sum  ordered  to  be  ascertained  by  a  reference,  and  was  docketed 
and  indexed.  Subsequently  a  discharging  or  supplementary  judg- 
ment finding  the  amount  due  on  the  reference  for  less  than  the 
amount  of  the  original  judgment  was  rendered  and  docketed,  but  not 
indexed.  Held,  that  the  clerk  was  not  liable  for  failure  to  index  the 
supplementary  judgment,  since  no  loss  was  occasioned  thereby,  be- 
cause the  first  judgment  continued  to  be  a  lien  on  real  estate.  Har- 
den v.  Blount,  126  N.  C,  246. 

Sec*  503,  p.  683.  Allotment  by  order  of  court. — Where  an 
assignment  for  the  benefit  of  creditors  reserved  the  debtor's  home* 
stead  exemptions,  and  directed  the  trustee  to  make  an  allotment  of 
the  same  before  sale,  such  allotment  cannot  be  made  by  persons 
appointed  by  the  trustee,  but  should  be  allotted  by  petition  and 
execution,  or  by  three  commissioners  appointed  by  the  court,  or 
clerk  under  the  instructions  of  the  court.  Jordan  v.  Newsome,  121 
N.  C,  553. 

Sec.    507,  p.    690.     Exemption  can  be  claimed  against  debt 

when  goods  wrongfully  taken  under  process.— Where  plaintiff  joins 
a  cause  of  action  for  the  recovery  of  personal  property  and  one  for 
debt,  in  the  absence  of  a  demurrer  to  the  complaint  for  misjoinder 
he  is  not  entitled  to  satisfaction  of  a  judgment  for  the  debt  from  the 
proceeds  of  the  personal  property  which  he  wrongfully  seised  and 
sold,  and  thereby  defeat  defendant's  personal  exemption.  Rawl- 
ings  v.  Neal,  126  N.  O.,  271. 

Sec.  526,  p.  707.  In  claim  and  delivery. — In  such  cases  the 
plaintiff  recovers  costs  if  successful  (Sec.  526)  and  if  plaintiff  is 
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unsuccessful  defendant  recovers  costs.  It  is  error  in  such  event 
to  divide  the  costs.    Rawlings  v.  Neal,  126  N.  C,  271. 

Sec.  545,  p.  729.  From  superior  court  to  criminal  court. 
Where  no  appeal  to  the  superior  from  a  circuit,  criminal  or  other 
inferior  court  is  prescribed  by  the  statute  creating  such  court,  and 
where  an  appeal  would  otherwise  lie,  a  certiorari  in  lieu  of  appeal 
will  issue  from  the  superior  court  as  in  other  cases  in  which  an  ap- 
peal is  not  provided  for.    Rhyne  v.  Llpscombe,  122  N.  C,  651. 

Sec.  547,  p.  733.  Interpleader  denied. — One  whose  motion  to 
be  allowed  to  interplead  is  denied,  and  who  does  not  except,  is  not 
bound  by  the  judgment  between  the  parties  and  has  no  right  to  ap- 
peal.   Parks  v.  Adams,  113  N.  C,  473. 

Sec.  548,  p.  738.  Refusal  to  dismiss. — An  appeal  does  not  lie 
from  an  order  denying  a  motion  to  dismiss  the  return  of  a  justice 
of  the  peace  to  a  writ  of  recordari.    Merrell  v.  McHone,  126  N.  C,  528. 

Sec.  548,  p.  740.  Interlocutory  orders. — Since  an  appeal 
could  only  be  granted  where  the  exceptions  would  present  the  whole 
case  for  review,  an  appeal  from  an  order  dismissing  an  attachment 
against  an  insolvent,  and  directing  that  plaintiff's  claim  be  ascer- 
tained, and  that  all  preferred  creditors  in  the  assignment  and  cer- 
tain judgment  creditors  be  made  parties,  with  leave  to  file  pleadings, 
etc.,  could  not  be  entertained:  such  order  not  constituting  a  final 
judgment.    Brown  v.  Nimocks,  126  N.  C. 

Sec.  548,  p.  740.  Refusal  to  remand. — An  appeal  from  a  rul- 
ing refusing  a  motion  to  remand  and  allowing  a  new  verification  of  a 
pleading  is  premature.     Best  v.  Dunn,  126  N.  C.,  560. 

Sec.  548,  p.  750.  Plea  in  bar. — In  an  action  wherein  defend- 
ant pleads  a  plea  in  bar,  an  order  referring  the  cause,  made  con- 
trary to  defendant's  objection,  prior  to  the  disposition  of  the  plea  in 
bar,  is  appealable.    Austin  v.  Stewart,  126  N.  C.,  525. 

Sec.  548,  p.  750.  Recommittal  of  report. — The  referee  dis- 
missed the  case  on  the  ground  that  the  court  had  no  jurisdiction. 
The  court  reversed  the  action  of  the  referee  in  dismissing  the  cause, 
and  re-referred  the  case.  Held  that,  though  an  appeal  from  the 
second  order  of  reference  was  premature,  the  defendant  having  ex- 
cepted to  the  making  of  the  first  order,  the  appeal  would  not  be 
dismissed.     Austin  v.  Stewart,  126  N.  C,  525. 

Sec.  548,  p.  751.  Refusal  to  remove. — An  appeal  lies  from  a 
refusal  to  remove  civil  action,  on  the  ground  of  wrong  venue.  Al- 
liance v.  Murrill,  119  N.  C,  124;  Roberts  v.  Connor,  125  N.  C,  45. 

Sec.  548,  p.  752.  Allowance  to  receiver. — An  appeal  may  be 
taken  from  an  order  allowing  a  receiver  of  an  insolvent  bank,  before 
final  settlement,  commissions  and  charges  objected  to  by  the  credi- 
tors, as  it  is  a  final  judgment  as  to  the  matter  decided,  appropriating, 
as  it  does,  a  part  of  the  assets,  and  affecting  a  substantial  right  of 
the  parties,  and  the  appeal  will  neither  delay  nor  hinder  the  receiver 
in  discharging  his  duties,  nor  delay  the  final  settlement.  Bank  v. 
Bank,  126  N.  C,  531. 

Sec.  550.  p.  767.  Part  of  charge  not  sent  up  presumed  cor- 
rect*— Where  the  record  does  not  purport  to  contain  the  entire 
charge  given  and  hence  does  not  affirmatively  show  that  the  judge 
in  charging  the  jury  did  not  recapitulate  the  evidence,  it  will  be  pre- 
sumed on  appeal,  in  favor  of  the  regularity  of  the  trial,  that  the 
judge  did  recapitulate  the  evidence.    State  v.  Klnsauls,  126  N.  C. 

Sec.  550,  p.  709.  Discrepancy  between  record  and  the  "case." 
When  the  record  proper  differs  from  case  on  appeal  the  former  gov- 
erns.   Ladd  v.  Teague,  126  N.  C,  544. 
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Sec.   550,  p.    771.     Admissions  not  estoppel. — An  admission 

of  a  proposition  of  law  is  not  binding.  Tiddy  v.  Graves,  126  N.  C, 
620. 

Sec.  550,  p.  77 i.  8a me  point  on  second  appeal. — Where  cer- 
tain questions  have  been  adjudicated  on  a  former  appeal,  and  there 
has  been  no  application  for  a  rehearing,  the  correctness  of  such 
rulings  will  not  be  reviewed  on  a  subsequent  appeal.  James  v. 
Withers,  126  N.  C. 

Sec.  550,  p.  777.  Exception  not  made  below. — Failure  of  for- 
eign receivers  to  obtain  leave  of  court  to  sue  is  waived  by  not  in- 
sisting on  it  in  the  trial  court     Person  v.  Leary,  126  N.  C,  504. 

Sec.  558,  p.  794.  Order  of  restitution  pendente  lite, — An  ap- 
peal stays  all  proceedings  in  the  court  below  on  the  Judgment  ap- 
pealed from,  but  the  court  may  proceed  on  any  other  matter  included 
in  the  action,  and  not  affected  by  the  Judgment  appealed  from, 
Hence,  where,  in  an  action  for  the  recovery  of  an  office  after  final 
judgment,  which  is  appealed  from,  the  relators,  without  legal  pro- 
cess and  against  defendant's  consent,  take  possession  of  the  books 
and  papers  belonging  to  the  office,  the  trial  court,  on  motion,  may 
order  a  restitution  thereof.    Herring  v.  Pugh,  126  N.  C. 

Sec.  563,  p.  800.  If  supreme  court  Is  evenly  divided.— The 
judgment  below  stands.  Boon  v.  Peebles,  126  N.  C;  Ward  v.  Mfg. 
Co ,  126  N.  C. 

Sec.  574,  p.  824.  Effect  of  compromised — A  creditor's  sur- 
render of  notes  to  an  assignee  for  the  benefit  of  creditors,  under  an 
agreement  that  he  should  receive  half  of  the  amount  due  and  a 
new  note  from  the  debtor  for  the  balance  precludes  him  from  after- 
wards maintaining  an  action  on  the  surrendered  notes.  Wittkowrty 
v.  Baruch.  126  N.  C. 

Sec.  59  O,  p.  844.  Transactions. — The  wards  of  a  deceased 
guardian  (who  are  his  children)  in  attempting  to  prove  their  claims 
again 8 1  his  estate  are  incompetent  under  590  of  The  Code  to  prove 
non-payment  by  their  father,  or  that  he  never  informed  them  of  the 
indebtedness  due  them.    Dunn  v.  Beaman,  126  N.  C. 

Sec.  50 O,  p.  847.  Conversations. — Conversations  between  a 
defendant  and  a  defendant  deceased  at  the  time  of  trial  are  properly 
admitted,  where  such  decedent  was  not  represented  in  the  cause 
after  his  death,  and  no  one  claimed  under  him  except  plaintiff,  and 
he  had  introduced  evidence  of  similar  conversations.  Davidson  ▼. 
Land  Co.,  126  N.  C. 

Sec.  594  (3),  p.  802.  Out  of  county.— A  Judge  outside  the  ju- 
dicial district  in  which  respondents  reside,  and  in  which  an  alleged 
contempt  was  committed,  may  hear  and  determine  the  contempt 
where  the  respondents  appear  and  answer  the  rule,  and  make  no 
objection  to  the  Jurisdiction.     Herring  v.  Pugh,  126  N.  C. 

Sec.  013,  p.  885.  After  final  judgment,  reference  to  ascer- 
tain amount  of  fees  too  late. — After  judgment  for  plaintiff  in  ?«* 
uvirruuU'  to  try  title  to  an  office  has  been  affirmed  in  the  supreme 
court,  it  is  too  late  to  move  in  the  superior  court  for  an  order  of 
reference,  to  ascertain  the  amount  of  fees  and  emoluments  the  de- 
fendant has  received  while  wrongfully  in  possession  of  the  office 
or  for  leave  to  amend  the  complaint  so  as  to  embrace  a  claim  for 
such  emoluments.     McCall  v.  Webb,  126  N.  C. 

JRuie  40,  Supreme  Court,  p.  932.  Withdrawal  of  coun- 
sel.— An  attorney  once  appearing  generally  is  such  for  all  purposes 
until  judgment  is  satisfied  unless  given  leave  to  witndraw  by  order 
of  court.     Ladd  v.  Teague,  126  N.  C,  544. 
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Section. 
ABATEMENT: 

Of  action 188 

ACCOUNT: 

Court  may  order,  in  actions  against  fiduciaries 215 

Current,  when  cause  of  action  accrues  on 160 

Reference  to  take 421 

ACKNOWLEDGEMENT: 

By  partner  or  maker  of  note  or  bond ;  evidence  of,  to  repel 
statute    171 

Of  new  contract  or  promise,  to  repel  bar  of  statute  of  limita- 
tions to  be  in  writing 172 

ACTIONS: 

After  entry,  within  one  year 14:1 

Against  foreign  corporations 194 

Annulling  corporations 604 

Assignee,    by 177 

By   party    in    interest 177 

Civil 130,  133 

Continued,  when  and  by  whom 401,  402 

Controversy,  how  determined  without 387 

Criminal 129 

First  disposed  of 403 

Definition    of 126 

Dismissed  by  court,  when (4)  424 

Distinction  between  law  and  equity  abolished 133 

Division   of 128 

For  forfeiture  of  property  to  state 621 

Limitations,  statute  of,  must  be  set  up  in  answer 138 

Married   woman,   by   and   against 178 

Merger   of 131 

One  brought,  when  several  claim  office,  etc 614 

Parties,  how  designated 134,  184,  185 

Real  property,  brought  within  twelve  months  after  non- 
suit, etc 142 

Removal  of,  from  one  county  to  another 195,  198 

Summons  commences 161,  199 

Trespass  upon   realty,   defendant  may  disclaim   title  and 

plead  tender  in  bar 577 

Tried  in  county  where  cause  arose,  etc. . . . 191 

Where   subject-matter   situate 190 

Where  plaintiff  or  defendant  resides 192 

Where  bond  of  executor,  etc.,  given,  etc 193 

Trying  title  to  any  office,  triable  at  return  term 616 

Usurpation  of  office,  complaint  and  arrest  of  defendant  in. .  609 

Vacating  charter,  by  whom  brought 604,  608 

Waste,  for  and  against  whom 625 

When  not  to  abate 188 
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Section,. 

Row  taken,  and  when 253 

In  matters  of  law 252 

No  undertaking 252 

When  judge  'decides 255 

FROM  SUPERIOR  COURT. 

Case,  how  stated  and  settled;  notice,  penalty  on  judge 550 

Controversy  without  action 569 

Costs  on,  generally 540 

Entry   of 550 

Execution  not  suspended,  unless  bond  given 549 

From  decision  of  judge 256,  418 

In  forma  pauperis 553 

Intermediate  orders  affecting  judgment  reviewed  by  appel- 
late court 562 

Judgment  by  appellate  court  against  party  cast  and  his  sure- 
ties, amount  ascertained  in  case  of  default 565 

Judgment  for  money,  security  to  stay  execution,  new  under- 
taking on  first  sureties  becoming  insolvent;   perishable 

property   554 

Judgment,  how  secured 435 

Judgment  of  appellate  court  on 563 

Judgment-roll,  copy  of.  sent  to  supreme  court 551 

Judgment  to  deliver  document  or  personal  property,  it  must 

be  deposited  or  security  given 555 

Judgment  to  execute  conveyance,  it  must  be  executed  and 

deposited   556 

Justice  of  the  peace,  from,  tried  at  first  term  of  superior 

court    565 

Proceedings  stayed  upon  security  given 558 

Rfcordari,  costs  secured  on 564 

Security  given  or  deposit  made,  unless  waived 552 

Security  required,  on  judgment  to  deliver  real  property,  or 

for  sa le  of  mortgaged  premises 557 

Substitutes   for  certiorari,   recnrdari  and  mpertedena,   as 545 

Sureties  justify  or  undertaking  of  no  effect 560 

Taken  by  whom,  and  in  what  cases 547,  548 

Undertaking,  part  of  record  sent  up 563 

See  Rules  of  Supreme  Court,  Rules  4-54,  pp.  904-945. 
See  Rules  of  Superior  Court,  Rules  11,  12,  19,  24,  pp.  955, 
959,  962. 

FROM    SUPREME   COURT. 

By  state  to  United  States  supreme  court,  costs  in 538 

APPEARANCE: 

Of  defendant,  equivalent  to  service  of  summons 229 

ARGUMENT: 

Right  to  open  and  conclude — See  Superior  Court  Rule  3-6,  pp. 
$'52,  953. 

ARREST: 

Defendant  arrested,  gives  undertaking;  for 229 

How  discharged 298 

In  prison  for  lack  of  bail,  may  give;  bond  returned  to 

court 318 

In  what  cases 290-3,  609 

Motion  to  vacate  order  or  to  reduce  bail  before  judgment. .  316 
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Section. 
Order  and  affidavit  with  copies  delivered  to  sheriff,  how 

served  296,  297 

Order  of,  obtained  on  affidavit 293 

From  whom  obtained 292 

Where  issued;  form;  time  to  answer:  notice  to  vacate. .  295 

Sunday,  no  person  arrested  in  civil  actions  on 291     (5) 

Undertaking  upon  order  of 294 

Of  bail  delivered  to  clerk  and  notice  delivered  to  plain- 
tiff and  sheriff 304 

Vacated  on  affidavit,  opposed  by  affidavit 317 

Women,  exempt  from,  in  civil  actions 291 

ASSAULT: 

Action  for,  limitation 156 

ASSIGNEE: 

Action   by 177 

Costs  against,  after  action  brought 539 

attachment: 

Action  to  recover  notes,  etc.,  of  defendant,  prosecuted  by 

plaintiff,  bond  of  Indemnity  given 371 

Affidavit  to  procure,  sets  forth  what 349 

Defendant  appearing,  may  move  to  discharge  attachment; 

discharge  allowed :  effect  of 373 

Undertaking  given 374 

Defendant  recovering  judgment,  bond  of  plaintiff  and  bond 

taken  by  Bheriff  liable 372 

Execution  on  property  incapable  of  manual  delivery 303 

Garnishee  declaring  debt  due  or  property  deliverable  at  a  fu- 
ture day,  what 'done 368 

Denying  he  has  property,  issue  to  be  made  up 366 

Failing  to  appear,  proceedings  against,  judgment,  when 

conditional,  when  absolute 365 

Confessing  articles  in  his  possession,  articles  valued, 

and  judgment  for  value 367 

Judgment  against 364 

Stating  articles  deposited  with  him,  how  exonerated...   367 

Who  summoned  as,  and  how 364 

Issued,   when 348 

In  what  actions 347 

Judgment,  how  satisfied 370 

Judicial,  issued  when 365 

Justices,  issued  by,  when 350.  351 

Levied  on  land :  its  effect,  what  done 354 

Officers  of  corporation,  debtors  and  individuals  furnish  cer- 
tificate of  defendant's  interest  or  of  the  property 369 

Perishable  property,  when  sold 366 

Person  replevying,  to  give  undertaking;    property  re- 
plevied before  sale 361 

Property  claimed  by  third  person,  he  may  interplead 375 

Sets  forth  what 349 

Shares.  Interests  and  profits,  of  corporations  attached 362 

Sheriff    returns    warrant,    with    his    proceedings    thereon; 

copies  delivered  to  him 376 

Summons,  how  served 348 

Sureties,  exceptions  to,  and  justification  of 378 

Security,  how  increased 377 

Undertaking,  before  issuing  warrant,  how  conditioned 358 

Not  affected  because  of  irregularities 358 

Vacated  when,  and  by  whom 377 
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Section. 

Vessel,  when  sold 360 

Warrant  by  whom  issued  if  not  founded  on  contract,  or  over 

two  hundred  dollars 351 

How  served 350,  352 

How  executed 359 

Procured,  affidavits  when  and  where  filed 355 

To  whom  directed,  and  what  to  require 357 

When  Issued  by  justice  of  the  peace 350,  353 

ATTORNEY: 

Prayers  of,  for  instructions  to  be  in  writing * 415 

See  Counsel. 

ATTORNEY  GENERAL: 

Action  to  annul  corporation,  when  and  how  brought,  by 605 

Action  by,  to  vacate  charter 604 

Upon  information 607 

Certifies  amount  of  costs  in  appeals  by  state  to  the  United 

States  supreme  court 538 

Private  relator  brings  action  on  leave  of,  when 608 

Railroad  companies,  institutes  actions  for  forfeiture  of  char- 
ter, when 608 

BAIL: 

Action  against,  limitation (1)  155 

Adjudged  sufficient,  what  done 308 

Costs  to  pay.  when 319 

Defendant  in  prison,  may  give 318 

May  arrest 301 

May  surrender 300 

Deposit  in  lieu  of 309.  310 

When  paid  into  court  by  sheriff,  etc 310 

Appliecj  to  plaintiff's  judgment 312 

Exonerated,  how 303 

Justification  of.  new  trial 305,  307 

Liable  to  sheriff,  when 315 

Not  discharged  by  amendment  of  process 320 

Proceeded  against  by  motion 302 

Qualifications    of 306 

Sheriff  liable  as,  when 313 

Liability,  how  enforced 314 

Substituted  for  deposit. . , 311 

Undertaking  of,  delivered  to  clerk;  notice  to  plaintiff  and 
sWifT   304 

BANK8: 

Actions  on  note  of,  not  barred 174 

Against  stockholders,  barred 175,  176 

BATTERY: 

Action  for,  limitation (3)  156 

BETTERMENTS: 

Claim  for,  by  defendant •. 473,  487 

BOND: 

Action  on  administrator's  or  executor's  bond,  where  brought  193 

Costs,  for;  required  by  clerk  before  issuing  summons 209 

Not  required  in  appeals  from  clerks 252 

Defendant  to  give  in  action  to  recover  land 237 

Action  on  official  bond,  where  brought 193 
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Sixmos. 

Forthcoming,  or  personal  property,  who  to  take Ml 

-  Surety  furnished  with  list 4(4 

How  proceeded  on 4ft 

BOOK-DEBT: 

How  proved 691.  591 

Copies  evidence 5M 

BOOKS: 

And  papers  of  office;  refusal  of  defendant  to  deliver Gil 

See  Rules  of  Supreme  Court.  Rule  67,  p.  948. 
See  Rules  of  Superior  Court,  Rule  30,  p.  963. 
CALENDAR: 

See  Superior  Court  Rules  20,  23,  p.  969. 
CAUSES: 

See  Superior  Court  Rules  18,  21,  p.  969, 

Removal  of.  from  one  county  to  another 196,  198 

Heard  out  of  their  order,  Supreme  Court  Rules,  Rule  13,  p.  909. 
Heard  together,  Supreme  Court  Rules,  Rule  14,  p.  910. 
CAUSES  OF  ACTION: 

Joinder  of 267 

Misjoinder  of,  how  availed  of (6)  239,  246 

CERTIORARI: 

Writ  of,  bond  for  costs 54G 

See  Rules  of  Supreme  Court,  Rules  41-43,  pp.  933,  937. 
CHALLENGES: 

Civil  actions,  four  allowed 406 

CHARTER: 

Action  to  vacate,  by  whom  and  when  brought 604 

CLAIM  AND  DELIVERV: 

Action,   limitation (4)     155 

Affidavit,  what  to  contain 112 

Claimant  filing  undertaking,  property  delivered  to  him 332 

Defendant  may  except  to  plaintiff's  undertaking,  when,  effect  335 

Delivery  of  property   claimed,  when 321 

Fiat  of  clerk  to  sheriff 323 

Justification  of  defendant's  sureties,  etc 337,  328 

Property  claimed  by  third  party,  what  done 331 

In  building  or  in  person,  bow  taken SIS 

Taken  by  sheriff,  how  kept 330 

Sheriff  responsible  till  defendant's  sureties  Justify 327 

Undertaking  and  affidavit  served  on  defendant  how 324 

Return  by  sheriff 333 

Of  defendant  to  return  property,  requisite*  of 3M 

Of  plaintiff  for  delivery  of  property.    334 

clerk: 

Appeal  from,  on  matters  of  law ISC 

Executions  after  three  years,  how  Issued  by 437,  449 

Executions  Issued  by.  within  six  weeks,  penalty 479 

Fiat  in  claim  and  delivery 333 

Issues  of  fact,  or  of  law  and  fact,  transferred  to  term S5S 

Judgments  docketed 435 

Entry,  what  to  contain 133 

From  supreme  court 43"? 

Judgment-roll   made  up,   what  to  contain 434 

Moneys  paid  Into  office  before  execution,  to  be  paid  over  to 
parties   4tt 
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Section. 
Payments  entered  on  judgment  docket,  and  certificate  sent 

to  counties  where  judgment  docketed 488 

Returns  on  executions,  copies  sent  to  clerks  of  counties 

where  docketed,  entered  on  judgment  docket 445 

Statement  of  case  on  appeals  from 254 

Supplementary  proceedings,  duties  of,  in 495 

Transcript  of  judgment,  when  and  to  whom  sent  bjr. 436 

See  Rules  of  Supreme  Court,  Rules  55,  56,  p.  947. 
See  Rules  of  Superior  Court  9,  12  and  13,  pp.  954-957. 

CODE  OF  CIVIL  PROCEDURE: 

Applicable  to  special  proceedings 278 

COLLECTOR: 

Action  against,  brought  to  superior  court,  in  term 215 

COLOR  OF  TITLE: 

Possession  under,  what 189,  141 

COMMISSIONERS: 

Report  or  return,  of,  not  aside  for  trivial  defects . ; 289 

See  Rules  of  Supreme  Court,  Rules  55,  56. 
See  Rules  of  Superior  Court,  Rule  13. 

COMPLAINT: 

Allegations  not  denied,  admitted 268 

Cause  of  action  joined  in 267 

Contents   of 232,  233 

Demurrer  to 239 

Objections  specified 240 

And  answer  to  causes  of  action  in 246 

Filed,  when 206 

Failure 282 

In  an  action  to  recover  debt  for  purchase  of  land,  what  to 

set  forth 234 

In  special  proceedings 281 

Libel  and  slander,  how  stated  in 265 

Objection  not  appearing,  taken  by  answer 241 

COMPROMISED: 

Offer  of  defendant  to  compromise 578 

Effect   574 

CONDITIONS: 

Precedent,  how  pleaded 263 

CONFESSION: 

Of  judgment  without  action 570,  572 

CONTEMPT: 

Refusal  of  party  to  be  sworn 584 

Supplementary  proceedings,  disobedience  of  order,  punished 

as  for 600 

Trustees,  order  to  deposit,  failing,  punished  as  for 381 

CONTINUANCE: 

Of  trial,  when 401,  402 

See  Superior  Court  Rule  5,  p.  953. 

CONTRACTS: 

Joint,  suit  how  brought  on 187 
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Sbctioh. 
Joint  and  several,  summons  how  served;  when  not  served 

on  all  defendants,  how  plaintiff  proceeds 222 

Parties  not  summoned  in  action  on,  may  be,  after  judgment.  222 

New,  to  repel  bar  of  statute  of  limitations,  in  writing 172 

Under,  and  without  seal,  limitations  on 152,  155 

CONTROVERSY: 

Court  may  determine;  all  parties  may  be  brought  in;  defend- 
ant may  interplead 189 

Without  action,  how  determined 567,  569 

Judgment-roll    568 

COPARTNER8: 

Acknowledgment  of  one,  after  dissolution,  does  not  bind 

others    171 

Joint  contract  of,  suit,  how  brought 187 

COPY: 

Of  book  account,  evidence  when S93 

Books,  .papers  and  documents,  how  obtained. 578 

Lost  papers  or  pleadings  may  be  used 600 

Summons  when  and  on  whom  served 217 

CORONER: 

Process,  how  served  by 598 

CORPORATIONS: 

Action  against,  judgment-roll  filed  with  secretary  of  state. .   620 

To  annul,  when  and  how  brought 605 

Leave  to  bring,  how  obtained 606 

Answer,  by  officer,  on  oath 258.  492 

Attachment,  officer  to  furnish  certificate  of  stock  etc 369 

Attorney  general  brings  action  against,  when 604,  608 

Execution  against 619 

Foreign:  action  against;  where  and  by  whom  brought 194 

Injunction,    business    not    suspended,    unless    undertaking 

given 343 

Interests  and  profits  of,  may  be  attached 362 

Judgment  of  forfeiture  against 617 

Receivers   appointed 379 

Shares  in,  attached,  when 362 

Statute  of  limitations,  not  applicable  to  actions  on  bills,  etc., 
of  moneyed  corporations,  nor  for  penalties  against  direc- 
tors thereof 174.  17$ 

Actions  against  stockholders  of  certain  banks,  barred  by  176 
Supplementary  proceedings,  answer  by  officer  of 492 

COST8: 

Actions  prosecuted  by  the  state 536 

Against  assignee  after  action  brought 539 

Corporations,  how  collected 618 

Executor,    etc 535 

Infant,  payable  by  guardian 534 

Sureties  prosecuted  for  failure  to  maintain  action 543 

Trustee  of  express  trust 535 

Allowance  to  parties,  as 528 

Allowed  plaintiff 525 

Defendant 526 

Discretionary 527 

Appellant  from  Justice  of  the  peace,  does  not  recover,  when  566 
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Section. 

Defendant  unreasonably  defending  action,  by  whom  paid. . .  216 

Execution  on,  paid  to  clerk,  penalty 472 

Homestead  and   personal  property  exemptions,   in  laying 

off 510,  521 

In  name  of  state  for  person  or  corporation 587 

Appeals  by  state  to  United  States  supreme  court 638 

Appeals  from  justice's  court 542 

Plaintiff  may  be  compelled  to  secure 564 

Appeals   generally 540 

Pauper  suit,  not  recoverable  in 212 

Special  prooeedings 541 

Interlocutory,  how  adjusted 532 

Judgment,  how  Inserted  in 532 

See  Supreme  Court  Rules,  Rule  31,  37,  pp.  929,  931. 
See  Superior  Court  Rules,  Rule  25,  p.  962. 

COUNSEL: 

Assigned  in  pauper  suits 211 

See  Rules  of  Supreme  Court,  Rules  33,  39,  40,  pp.  930,  932. 
See  Superior  Court  Rules,  Rules  2,  3,  4,  6  and  27,  pp.  952, 
053,  963. 

COUNTERCLAIM: 

Of  defendant  and  against  plaintiff. 244,  245 

Not  controverted  by  reply,  admitted 268 

Plaintiff  entitled  to  judgment  for  excess  over (2)  385 

COUNTY: 

Trial  in,  where  cause  of  action  arose 191 

Where  subject-matter  situate 190 

Where  plaintiff  or  defendant  resides 192 

COURT: 

Means  clerk,  when 132 

Tries  issues  of  law  unless  referred 398 

Issues  of  fact,  when  jury  waived 403 

Other  issues,  etc 899 

CRIMES  AND  MISDEMEANORS: 

Appralsor  or  assessor  conspiring  with  debtor  or    creditor.  .517,  518 

Defendant  refusing  to  deliver  books,  papers,  etc 612 

Homestead,  officer,  etc.,  conspiring  with  debtor  or  credi- 
tor   517,  518 

Failing  to  lay  off 516 

Office,  action  for  usurpation  of,  etc.,  defendant,  etc 612 

Officer  failing  to  lay  off  homestead 516 

DAMAGES: 

Assessed   in   certain   cases 411 

In  actions  for  recovery  of  specific  property 409 

Injunction,  how  ascertained 341,  343 

Rates  of 430 

Recovered,  when  judgment  for  person  entitled  to  office 613 

DEATH: 

Of  person  entitled  to  bring,  or  against  whom  action  brought, 
limitation   164 

DEBTORS: 

See  Execution. 

Leaving  state,  etc.,  arrested,  when (4)  488 
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Section. 
DEEDS  AND  CONVEYANCES: 

Judgment  or  decree,  when  regarded  and  registered  as. .  .426,  427 
Officers,  by,  who  sell  property  under  execution 471 

DEFAULT: 

Judgment  by,  final 385 

By,  and  inquiry 386 

DEFENDANT: 

Costs,  when  allowed 526 

Files  bond  in  an  action  to  recover  land 237 

Name  unknown,  may  be  sued  by  any  name 221,  275 

Not  originally  served  on  joint  contracts,  may  be  summoned 
after  judgment  to  show  cause  why  judgment  should  not 

bind  him 223 

Offer  of,  to  liquidate  damages  conditionally,  effect  of  refusal, 

etc 575,576 

When  summoned  by  publication,  can  defend  before  or  after 

judgment;  exception,  divorce 220 

When  unknown  to  plaintiff,  served  with  notice  by  publica- 
tion   221 

DEMURRER: 

Answer  in  lieu  of,  wljeh 241 

Demurrer 238,  246 

Filed,   when 207 

Frivolous,  judgment  on 388 

Judgment  not  taken  by,  waived,  exception 242 

To  answer 225,  248 

To  complaint,  when 239 

Grounds   specific 240 

To  reply 250 

DEPOSIT: 

Filed  in  lieu  of  undertaking,  or  ball.  .209,  298,  311,  312.  552,  554 
Judge  may  punish  failure  to  obey  order  to  make 381 

DISABILITIES: 

Cumulative 14* 

In  favor  of  parties  claiming  land  for  improvements 486 

Kinds  of,  limitations  how  affected  by, 148 

Not  available  unless  existing  when  right  of  action  accrued. .  169 

Persons  under,  actions  by.  limitation 163 

Several  co-existing,  limitation  attaches,  when 170 

DISCLAIMER: 

Of  title  by  defendant 577 

DISCOVERY: 

Action  by,  abolished 579 

EMBEZZLEMENT: 

Agent,  etc.,  arrested  in  action  for (2)  291 

ENTRY: 

On  real  property,  when  sufficient,  etc 140,  145 

On  record — See  Superior  Court  Rules  1,  p.  95L 

ERROR: 

Or  defects  in  pleading.  Immaterial,  not  regarded 276 

Writs  of,  abolished 544 
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Section. 
ESCAPE: 

Action  for,  limitation 156 

EVIDENCE: 

Book  accounts,  when  and  how  proved 591,  592 

Copy  of  judgment  of  court  from  register's  office 428 

Of  parties,  rebutted 583 

Who  may  testify 580,  587,  590 

EXCEPTIONS: 

Upon  trial,  when  and  how  taken 412,  418 

See  Rules  of  the  Supreme  Court,  Rule  27,  p.  920. 

EXECUTIONS,  GENERALLY: 

Advertisement,  personal  property,  sold  under 460 

Real  property  sold  under 456 

Bidders,  no  sale  for  lack  of,  officer  states  what 462 

Bond,  forthcoming,  of  property 4 463 

How  proceeded  on 465 

Surety  on,  furnished  with  list 464 

Confession  of  judgment  without  action 572 

Costs  on,  paid  to  clerk  penalty 472 

Counties  to  what  issued 443 

Deeds  under,  what  passes 443 

Dying  in,  debt  not  extinguished,  new  execution  against  prop- 
erty   469 

Form  of 448 

In  action  to  recover  land  debt , 236 

Horses,  account  for  keeping,  etc.,  made  out  and  filed  by 

officer    467 

Allowance  for  keeping 466 

Issues  from  what  court  and  to  what  counties 444 

Within  six  weeks,  etc 470 

Judgment  enforced  by 441 

May  be  paid  before  issued 438 

Kinds  of 442 

Leave  to  issue,  how  obtained 437,  440 

,        Lien  of.  as  to  personal  property 448 

Married  woman,  against 443 

Person,  against,  in  what,  cases 447 

Property  sold  under 450 

Real,   where   sold 443 

Equity  of  redemption  sold,  deed  to  show  what 451 

Return,  failure  to  make  due,  judgment  nisi,  etc 446 

Where  made 444 

Noted  on  judgment  docket,  *clerk  sends  copies 445 

Sale  days 454 

Hours  of.  under 459 

Of  land,  notice  served  on  defendants,  in  certain  cases 

on  governor 457 

Of  land,  under  private  acts  repealed .  458 

Postponed  from  day  to  day.  how  long 455 

Selling  contrary  to  law,  penalty 461 

Suspended,  when 256,  549,  554,  561 

Bond  required 256,  549,  554 

Tested  and  returnable,  how 449 

Title  of  property  defective,  purchaser  sues  defendant  in 468 
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property  sold  uxdeb 

Section. 

Equity  of  redemption (3)  450 

What  sheriff  sets  forth  in  deed 451 

Goods,  chattels,  etc (1)  450 

Homestead,  for  obligations  contracted  for  its  purchase  (3)  (4)  501 

Leasehold   (2)  450 

Officer  prepares  deed 471 

Trust  estates (4)  450 

Purchaser  holds  the  same  discharged  of  trust 452 

PROPERTY  EXEMPT  FROM  SALE  UNDER 

Growing  crops,  until  matured 453 

Debts,  etc.,  prior  to  25  February,  1867,  what  exempt (1)  501 

Since  25  February,  1867,  and  before  24  April,  1868. .  (2)  501 

Since  24  April.  1868,  and  before  1  May,  1877 (3)  501 

Since  1  May,  1877 (4)  501 

Appraisers  summoned  by  sheriff 502 

Duty  of 503 

Make  return 504 

To  elect,  when 506 

Oath  and  fees  of 508 

Appraisal  or  assessment  set  aside  for  what,  final,  when 523 

Assessors  set  apart  personal  property,  and  make  return 512 

Costs,  how  taxed,  and  by  whom  paid 510 

Of  re-assessment,  how  paid 521 

Defendant  to  elect  homestead,  etc 501,  507 

Homestead,  what  included  in 509 

Set  off  upon  petition 511 

Levy  made  on  excess,  form 505 

Officer  making  levy,  refusing,  etc..  to  lay  off  homestead 516 

Appraiser  or  assessor  conspiring  with  debtor 517 

With  creditor 518 

Objections    to    homestead,    when,    where    and    by    whom 

taken 519,  520 

Objector  to  give  undertaking 522 

Personal  property,  how  appraised:  return,  hofr  made 507 

Person  entitled  to  homestead  dying,  who  entitled. 514 

Petition  filed  and  advertisement  made 515 

Register  to  endorse  on  return  its  date,  and  to  register  the 

same j 513 

Returns  of  homestead  allotments,  etc.,  decided  by  court: 

clerk  to  file  with  register,  etc 524 

Forms  in  homestead  proceedings 524 

See  Supreme  Court  Rules,  Rules  50,  51. 

EXECUTORS  AND  ADMINISTRATORS: 

New  action  may  be  commenced  by  executor  within  one  year 

after  nonsuit,  reverse  or  arrest  of  judgment 166 

Action  may  be  brought  to  term,  judge  to  order  account  and 

grant  other  relief 215 

Executor,  administrator  or  trustee  of  express  trust:  may 

bring  without  joining  cestui  qus  trust 179 

Limitation  on  bond  of  executor,  etc..  six  years 154 

Against  sureties  on  bond  of  executor,  three  years 155 

Creditor,  against  personal  or  real  representative,  seven 

years  153 

Action  by  creditor  on  whom  personal  notice  has  been 

served,  one  year  after  service  of  such  notice 156 
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Sbcitov. 

EXEMPTIONS: 

Arrest  291 

From  execution 501,  524 

See  Execution. 

FACT: 

Issues  of 391.  395 

How  and  where  tried 394,  398 

Judge  not  to  express  an  opinion  as  to 413 

Question  of,  how  tried • 135,  417 

FALSE  IMPRISONMENT: 

Action  for,  limitation 156 


Homestead,  construed  by  supreme  court  not  to  be  in (4)  501 

iS: 

Action  for,  limitation 155 

Receivers (4)  379 

Referee   538 

FEIGNED  ISSUES: 

Abolished  135 

FORMS: 

To  lay  off  exempted  property 524 

FRANCHISE: 

Claimed,  by  several,  one  action  brought 614 

Usurpation  of,  penalty 615 

FRAUD: 

Action  for,  limitation (9)  156 

GARNISHEE: 

Confessing  articles  in  his  possession,  articles  to  be  valued; 

judgment  for  the  same 367 

Declaring  debt  due,  or  property  deliverable  at  a  future  day, 

what  done 868 

Failure  to  appear,  proceedings  against 365 

Judgment  against  364,  368,  370 

Stating  articles  deposited  with  him,  exonerated  by  delivery.  367 
Who,  and  how  summoned 364 

GRAND  JURY: 

How  drawn 404 

GRANTEE: 

Of  real  property,  may  sue  in  his  own  name 177 

GUARDIAN  AND  WARD: 

Ad  litem,  how,  when  and  by  whom  appointed 181 

Infants,  etc.,  sue  by  guardian  or  next  friend 180 

Defend  by  guardian,  or  guardian  ad  litem 181 

See  Superior  Court  Rule  17. 

HEIR: 

Commences  new  action  within  one  year  after  nonsuit,  etc. . .  166 
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Section. 
HOMESTEAD: 

See  Execution,  property  exempt  from  sale 501,  524 

HOUSES: 

Broken  open  in  claim  and  delivery,  when 329 

HUSBAND  AND  WIFE: 

Witnesses,  but  cannot  disclose  confidential  communications .  5S8 

IDIOTS: 

Defend  by  guardian  ad  litem 181 

Sue  by  guardian  or  next  friend 180 

See  Guardian  and  Ward. 

IMPROVEMENTS: 

Claim  for,  by  defendant 473,  487 

See  Executions. 

INEBRIATES: 

Defend  by  guardian  ad  litem 181 

Sue  by  guardian  or  next  friend 180 

See  Guardian  and  Ward. 

INFANTS: 

Costs  against,  how  paid 535 

Defend  by  guardian  ad  litem 181 

Judgment  against,  validated 387 

Petitioning,  judgment  to  be  approved  by  Judge 285 

Sue  by  guardian  or  next  friend 180 

IN  FORMA  PAUPERIS: 

Appeal  In 553 

Defence  237 

Suit 210,  212 

INFORMATION: 

Action  upon,  by  attorney  general,  when 607 

INJUNCTION: 

Allowed  after  answer  only  upon  notice 340 

In  what  cases 338 

.  Answer  verified,  effect  of  affidavit 344 

Application  to  modify  or  vacate,  how  made 344,  345 

Copy  of  affidavit  served  with 339 

Corporations  not  suspended  by,  unless  undertaking  given. .  343 

Damages,  how  ascertained 341,  343 

Granted,  at  what  time 339 

By  whom 335 

Issued  upon  affidavit 339 

Order  to  show  cause,  restraint  meanwhile 342 

Provisional  remedy  by,  abolished;  by  order,  instituted 334 

Railroads,  against 334 

Restraining  order  may  be  issued  after  answer 340 

Not  to  issue  for  more  than  twenty  days,  continues  till 

vacated  346 

Returnable  before  whom 336 

By  written  agreement,  before  whom 337 

Stay  of,  not  counted  in  bar  of  action *. 167 
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Section. 

Taxes,  against SS4 

Undertaking  before  issuing  order S41 

Without  notice,  modified  or  vacated  on  notice 344 

Insane,  deemed  to  have  pleaded 136 

INSPECTION: 

Of  books,  papers,  etc.,  how  obtained 573 

INSTRUCTIONS: 

Judge  to  put  in  writing  when  requested 414 

Prayers  for,  to  be  in  writing 415 

INTEREST: 

Computed  and  allowed,  how 529,  5S0 

Contracts  bearing 530 

Judgment  by  default,  clerk  to  compute 531 

INTERPLEADER: 

Order  of,  when * 189 

ISSUES: 

Action  to  recover  land  debt,  submitted  to  jury 239 

Arise,  how 391,  393 

Kinds  of 391 

Criminal  first  tried 403 

Of  fact,  arises  upon  what 393 

When  tried  400 

Trial  by  jury  waived,  how  waived  in  superior  court 411 

Before  clerk,  transferred  to  superior  court,  no  undertaking 

required 252,  256 

Feigned,  abolished,  substitute 135 

Of  law,  arises  upon  what 392 

How  tried 398 

Before  clerk,  appeal 256 

And  fact,  issue  of  law  tried  first 294 

And  fact  triable  at  term  next  after  appearance 208 

Made  up,  how  and  by  whom 395 

Prolixity  of,  avoided,  framed  concisely 396 

Trial  of 397.  403 

Postponed,  when  and  how 401,  402 

Tried  by  whom 398,  199 

See  Supreme  Court  Rules,  Rule  44,  p.  937. 
See  Superior  Court  Rule  7,  p.  953. 

JOINDER  OP  CAUSES  OP  ACTION: 

In  complaint 267 

JOINT  CONTRACT: 

Parties  not  summoned  in  action  on,  summoned  after  judg- 
ment    223 

Suit,  how  brought  on 187 

JOINT  AND  SEVERAL  DEBTORS  AND  PARTNERS: 

Summons,   how   served,   etc 222 

How  plaintiff  may  proceed 222 

JUDGE: 

Appeal  from  clerk,  decided  by,  when 255 

Duty  of,  an  appeal  from 41* 
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Section. 

Facts,  not  to  express  an  opinion  upon 413 

Instructions  to  be  put  in  writing,  when 414 

Judgments,  etc.,  signed  by  what 432 

Law  to  be  explained  by 413 

Reference,  when  compulsorily  ordered  by 421 

Reviews  order  relating  to  infant  petitioners 285 

Signature  to  judgment,  etc.,  when  required 288 

JUDGMENT: 

In  action  for  recovery  of  personal  property 431 

Appeal  from  how  secured 435 

Appellate  court  may  render,  against  sureties  on  appeal  bond  563 

In  attachment,  how  satisfied 370 

Confession  of,  without  action 570,  572 

Confession  of,  for  debt  due  on  contingent  liability 570 

Verified  statement  of  debt  signed  and  filed 571 

Execution  thereon,  how  enforced 572 

In  controversy  without  action,  how  enforced  and  appealed 

from  568,  569 

Conveyance  of  title,  when 426 

Copy  of  evidence,  when 428 

Costs,  how  inserted  in 532 

When  plaintiffs  bound  for 543 

When  and  how  sureties  of  prosecution  bound  for 543 

Damages,  rate  of 430 

By  default  final 385 

By  default  and  inquiry 386 

Inquiry,  when  and  how  executed 386 

On  demurrer,  answer  or  reply  when  frivolous 388 

*    Deposit  in  lieu  of  bail  applied  to  payment  of 312 

Docketed,  when,  where,  how,  lien  of 435 

To  bear  date  of  first  day  of  term 433 

Dormant,  leave  to  issue  execution  on 440 

Draws  interest,  how  computed  and  entered 529,  531 

Enforced  and  appealed  from,  how 569 

For  excess  over  defendant's  counterclaim (2)  385 

Execution  to  enforce 441 

For  failure  to  make  due  returns,  how  given 446 

Of  forfeiture  against  corporation 617 

Form  of,  in  action  for  purchase-money  of  land 236 

Against    garnishee 364 

Of  justice  of  the  peace,  limitation  seven  years 153 

All  others,  ten  years 152 

How  and  when  docketed 389 

Kinds  of 384 

Final 384 

Interlocutory 384 

Manner  of  entry 424 

Of  pleading 262 

Against  married  women,  how  collected 424 

Motion  for.  on  answer 249 

New  action  commenced  within  one  year  after  reversal,  etc. .  166 
Xi*i  against  clerk,  when 445 

Apain8t  sheriff  or  other  officer,  when 446 

Non-residents,  time  for  enforcing,  against 162 

Paid  by  party  before  execution,  clerk  to  do  what 438 

Parties  not  served  with  summons  bond,  how 223 

Bond  by.  may  answer  or.  defend 224 
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Sectioh. 

Proceedings  on,  when  issue  of  law  determined 419 

Real  property,  in  action  for,  defendant  failing  to  give  bond. .  390 

Regarded  as  a  deed,  when,  and  registered 427,  429 

Relief  to  be  granted  in 425 

Roll,  in  action  against  corporation,  filed  where 620 

Roll,  how  made  up 434 

Signed  by  what  Judge 432 

Special  proceeding,  when  judge  to  sign 288 

For  sum  admitted  due 382 

In  supreme  court,  how  a  lien 436 

Transcript  of 435 

Trial  by  court,  how  given 417 

For  usurpation  of  office 610,  611,  615 

In  waste 624,  629 

See  Supreme  Court  Rules,  Rule  49,  p.  940. 

See  Superior  Court  Rules  8,  9,  10,  15,  pp.  954,  968. 

JURISDICTION: 

Clerks  of  superior  court 251 

JURORS: 

Competency  of,  decided  by  court 405 

Defaulting,  fined 405 

Names  called  before  empaneling 406 

Sworn  in  civil  cases 405 

JURY: 

Challenges  to 405 

Drawn  how,  sworn  in  civil  cases 40$ 

Damages  assessed  by 411 

Grand  jury,  how  drawn  and  who  compose  it 404 

Issues  of  fact  tried  by,  unless  waived 398 

Or  referred 403 

Special  finding,  when 409 

To  control  general  verdict 410 

Verdict  of,  general  or  special 409 

Waived,  how 41© 

JUSTICES  OF  THE  PEACE: 

Appeal  to  superior  court,  effect 565 

Recordari  from,  superior  court  may  compel  plaintiff  to  secure 

costs 564 

When  plaintiff  liable  to  costs  of  appeal 566 

Attachment,  affidavit  for,  to  be  filed  with 355 

Garnishee  in,  how  summoned 364 

Garnishee,  judgment  against 364 

Property  replevied  before  sale 361 

Property,  perishable,  when  sold  under 360 

Person  replevying  to  give  undertaking 361 

Publication  of  warrant  and  summons 352 

Undertaking  not  affected  by  irregularities.  /. 358 

Vessel,  when  sold  under 360 

Warrant  In,  directed  to  whom,  contents 357 

Warrant  In,  executed,  how 359 

Warrant  in,  levied  on  land,  what  to  do 354 

Warrant  in,  to  be  published 356 

How  published 351 

Warrant  in  undertaking,  how  conditioned 356 
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Section. 

In  claim  and  delivery,  to  try  title  to  property 331 

When  plaintiff  liable  to  costs,  though  recovering  in  the  su- 
perior court 566 

Judgments,  by  what  chapter  governed 389 

Limitation  of  judgment 153 

See  Superior  Court  Rules  10,  14,  24,  pp.  955,  957,  962. 

LANDLORD: 

Joined,  in  action  to  recover  real  property,  as  defendant 184 

LAND: 

Private  acts  authorizing  sale  of,  repealed 458 

Sold  under  execution,  how 454,  457 

LAW: 

Issue  of 391,  392 

Judge  to  explain  to  Jury 413 

LEAVE: 

To  bring  action  to  annul  corporation,  how  obtained 606 

To  issue  execution  upon  dormant  judgment 440 

LIBEL: 

Limitation,  action  for 156 

How  stated  in  complaint 265 

Answer,  what  to  contain 266 

LICENSE: 

Application  for,  to  practice  law,  Supreme  Court  Rules  1,  2,  3,  pp. 
903,  904. 

LIEN: 

Of  claim  for  improvement 479 

Of  docketed  judgment T 435 

Execution  against  personal  property 448 

Of  judgment  of  supreme  court ) .  436 

LIMITATION  OF  ACTIONS: 

CONCERNING  REAL  PROPERTY. 

Action  not  brought  unless  plaintiff  is  seized  within  twenty 

years,  exceptions 143 

Adverse  possession  seven  years  under  color,  effect 141 

Adverse  possession  twenty  years  under  metes  and  bounds, 

effect 144 

Applicable  to  actions  by  the  state 159 

To  what  causes  of  action 136 

Availed  of  by  answer 138 

Disabilities  cumulative 149 

Persons  under 148 

Entry  not  valid  unless  action  brought  in  one  year  after 145 

Foreclosure  of  mortgage,  ten  years 152 

Injury  to  incorporeal  hereditament,  six  years 154 

Nonsuit,  proviso  in  case  of J  42 

Possession  30  years,  or  21  years  under  color,  bars  the  state.  139 

When  presumed  146 

Property  sold  for  taxes (10)  155 

Railroads,  etc.,  not  barred  of  certain  real  property 150 
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Sectiox 

Heal  estate,  when  state  will  not  sue 139 

Redemption  of  mortgage,  ten  years 152 

Tenant's  possession  for  twenty  years  is  that  of  landlord 147 

Time,  when  not  counted m 137 

OTHER  THAN  REAL  PROPERTY. 

Account  current,  when,  begins  to  run 160 

Against  defendant  out  of  state 162 

Against  sheriff,  etc.,  for  trespass  under  color  of  office tl)  15G 

By    alien 165 

Applies  to  actions  by  the  state 15$ 

Assault,  one  year (3)  155 

Battery,  one  year (3  J  156 

Availed  of  by  answer 138 

Bail,  three  years (7)  155 

Bond    of  executor,  etc.,    six  years  after  auditing    final  ac- 
count   (1)  154 

Contracts,  express  or  implied,  three  years,  exceptions. .  .<!)  155 

Under  seal  against  principal,  ten  years (2)  152 

Under  seal  against  surety,  three  years 155 

Against  counties,  cities  and  towns 155 

Creditor    against  personal,    or  real    representative,    seven 

years  (2)  153 

Criminal  conversation,  three  years (5)  155 

Death  of  person  entitled  to  action  before  time  expires 164 

Effect  of  claim  filed  with  personal  representative 164 

For  escape,  against  officer,  one  year (4)  156 

False  imprisonment,  one  year f3)  156 

Fraud  or  mistake,  three  years (9>  155 

Injury  to  persons  or  rights  not  arising  on  contracts,  three 

years     (5)  155 

Judgment  of  any  court  of  the  state  or  U.  S.,  ten  years (1)  152 

Of  justice  of  the  peace,  seven  years (1)  153 

Legacies,  action  for 155 

Liability  by  statute,  other  than  penalty,  three  years.... (2)  155 

Libel,  one  year (3)  156 

Purchaser  of  realty  from  heir 155 

Official,  bond,  six  years (1)  154 

By  persons  under  disability,  exceptions 163 

Right-of-way  of  railroad 156 

Slander,   six   months 15" 

Specific  recovery  of  goods  or  chattels,  three  years (4)  155 

Statute  for  penalty,  etc.,  one  year (2)  156 

Sureties  on  bond  of  executors,  etc.,  three  years (6)  155 

Taking,  etc..  goods  and  chattels,  three  years (4)  155 

Trespass  upon  real  property,  three  years (3)  155 

Usury,  penalty  for 155 

SPECIAL. 

Acknowledgment  of  partner  or  obligor  repels  statute 171 

Action  against  directors,  etc.,  of  moneyed  corporations  not 

affected    by 175 

Against  personal  representative  by  creditor  personally 

served  with  notice,  one  year 156 

Against  stockholders  in  old  banks,  barred 17* 

To  enforce  payment  of  bills,  etc.,  issued  by  corporations  174 

Cities  and  towns  not  barred (a)  150 

Claims  against  counties  and  towns,  two  years 155 
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Section. 

Damages  for  death  caused  by  negligence,  one  year 156 

Fees  due  officers,  three  years (8)  155 

Insurance,  right  of  action 156 

Joint  tenants  of  personal  property,  bar  of 173 

Nonsuit,  etc.,  new  action  in  one  year 166 

Payment  repels  statute 172 

Personal  representative  compelled  to  plead  statute 137 

Promise  in  writing  repels  statute 172 

Relief  not  otherwise  provided  for  ten  years 158 

Several  disabilities  co-existing,  all  removed 170 

Disability,  when  bar  of 169 

Tenants  in  common  of  personal  property,  when  some  barred, 

others  not 173 

Time  during  controversy  over  probate  of  wills,  etc.,  not 

counted v 168 

Of  injunction  or  statutory  prohibition  not  counted 169 

Year's  provisions,  action  for 156 

LIS  PENDENS: 

Notice  of  229 

LOST  DEEDS,  PAPERS  AND  WILLS: 

Copy  used 600 

LUNATICS: 

Defend  by  guardian  ad  litem 181 

Sue  by  guardian  or  next  friend 180 

MANDAMUS: 

Application  for  writ  of 622 

Manner  of  issuing  summons 623 

MARRIED  WOMAN: 

Action  by  and  against v . .   178 

Execution  against,  what  to  be  sold 443 

Judgment  against  or  for,  how  collected - 424 

MERGER: 

Of  actions 131 

MISJOINDER  OF  CAUSES  OF  ACTION: 

Demurrer  for 239 

Demurrer  sustained,  judge  may  order  action  to  be  divided . .  272 

MISTAKE: 

Action  for,  limitation (9)  155 

Relief  in  cases  of 274 

MONEY: 

Bills  or  evidences  of  debt  Issued  as,  by  corporations,  not 
affected  by  statute  of  limitations 174 

MORTGAGE: 

Limitation  of  action  of  foreclosure,  etc 152 

Service  of  notice,  how  made  on  unknown  defendant  in  ac- 
tions of  foreclosure 221 

MOTION: 

Decision  of,  by  judge (6)  594 
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ORDER  OF  BUSINESS 394,  616 

See  Superior  Court  Rules,  28,  p.  963. 

ORDER8: 

Definition   of 594 

Before  issuing  injunction,  restraining  party 342 

Made  out  of  court,  how  vacated  or  modified 546 

Restraining,  against  corporation 619 

May  be  issued  after  answer 340 

Not  to  issue  for  more  than  twenty  days,  continuous  till 
vacated 346 

PARTICULARS: 

Bill  of,  when  required  in  pleading 259 

PARTI  E8: 

Book  accounts,  how  proved  by 591 

Designation  of 134 

Examined  when,  and  when  not 590 

At  or  before  trial 580,  581 

Parties  new,  made  before  clerk (1)  188 

Real,  to  bring  action 177 

Refusal  of,  to  testify,  effect 584 

Severally  liable  may  be  jointly  or  severally  sued 186,  187 

Testimony  pf,  rebutted 583 

In  new-  matter,  may  be  rebutted 585 

United  in  interest  must  be  joined  in  suit;  when  one  may  sue 

for  all 186 

Who  may  be  plaintiffs 183,  184 

Who  may  be  defendants 184 

PARTNERS: 

Acknowledgment,  etc.,  of  one,  after  dissolution  does  not 
bind  others 171 

PAUPER: 

Appeal 553 

Counsel  assigned 211 

Costs  not  recoverable  against 212 

Suit,  how  brought 210,  212 

PAYMENT: 

Effect  of,  to  bar  statute  of  limitations 172 

Of  money  ordered,  when 382 

PENAL  SUITS: 

Limitation  of  action (2)  156 

PENALTIES: 

Against  directors,  etc.,  recovered  in  3  years,  after  discovery 
of  facts 175 

PERISHABLE  PROPERTY: 

May  be   sold,  when 360,  554 

PERSON: 

Execution,  against  the 447 
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Sectioh. 
PETITION: 

Judge  to  approve,  infants  joining  in 286 

Parties  asking  same  relief  by 284 

Summary  hearing  of,  by  clerk 285 

To  rehear,  see  Supreme  Court  Rules',  Rules  52-54,  pp.  942,  949. 

PLAINTIFF: 

Costs,  when  allowed  to ' 525 

Failing  to  file  complaint,  nonsuited 238,  282 

To  give  surety  for  delivery  of  property 324 

Who  joined  as 183.  184 

PLEADINGS: 

Amendment  of 261,  272,  273,  274 

Bill  of  particulars  required  in 259 

Conditions  precedent,  how  stated 263 

Construed  liberally 260 

Defendant  unknown,  sued  by  any  name 275 

Failure  of  proof  in 271 

Forms  of 231 

Immaterial  errors,  etc.,  in,  not  regarded 276 

Instrument  for  payment  of  money  only,  how  set  forth 263 

Irrelevant  or  redundant  indefinite  or  uncertain 261 

Items  of  account  not  stated  in 259 

Copy  of,  account  furnished  adverse  party  on  demand. . .  259 

Verified  when 259 

Private  statutes,  how  pleaded 264 

Relating  to  judgment 262 

Subscribed  and  verified 257 

Supplemental   277 

Time  for  filing  enlarged 283 

Variance  in  269,  271 

Verified  how 226.  258 

See  Supreme  Court  Rules.  Rules  23,  24,  25,  26,  pp.  918,  919. 

See  Superior  Court  Rules,  Rule  26,  p.  962. 

PLURIE8  SUMMONS: 

When    issued 203 

POSSE  COMITATUS: 

Sheriff  or  other  officer  may  call  to  his  aid,  when 329 

POSSESSION: 

Seven  years  adverse,  under  color,  bars  whom 141 

Twenty  years  adverse,  under  metes  and  bounds,  gives  title. .  144 
Thirty  years  bars  state,  or  twenty-one  years  under  color. ...  189 

And  claimant  under  it 140 

Railroads,  etc.,  not  barred  by 150 

Of  tenant  deemed  that  of  landlord 147 

When  presumed 146 

PROCEEDINGS: 

Supplementary  to  execution 488,  500 

PROCESS: 

Return  made  by  sheriff 598 

By  coroner 598 
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Section. 

How  served 217 

Served  by  publication,  in  what  cases 218,  350 

PROHIBITION: 

Statutory,  time  of,  not  counted  to  bar  action 167 

PROMISE: 

To  pay  in  writing,  repels  limitation 172 

PROPERTY: 

REAL. 

Action  by  the  state,  when  barred 139 

May  be  brought  twelve  months  after  nonsuit,  etc 142 ' 

Causes  of  action  concerning,  may  be  joined 267 

Defendant  to  file  bond  In  action  for  recovery  of 237 

Exemptions 601,  524 

Forfeited  to  the  state,  action  brought  in  the  superior  court. .  621 

Grantee  of,  may  sue  in  his  own  name 177 

Judgment  for  plaintiff  in  action  for,  when  undertaking  not 

filed 390 

Landlord  and  tenant  may  be  joined  as  defendants  in  action 

to  recover 184 

Possession  of,  for  thirty  years  bars  the  state 139 

For  twenty-one  years  with  color  bars  state 140 

For  seven  years  under  color  bars,  whom 141 

Of,  ratified  and  confirmed 140 

Sold  under  execution,  when  and  how 454,  462 

Trespass  upon,  defendant  may  disclaim  title  and  plead  In 
bar 577 

PERSONAL 

Exemptions 501,  524 

Forfeited  to  state,  actions  brought  in  the  superior  court 621 

Sold  under  attachment,  when 360 

In  trust,  judge  may  order  to  be  deposited  or  delivered 380 

PUBLICATION: 

In  attachment 350,  352 

Of  summons,  in  what  cases 218 

Manner  of 219,  221,  227 

PURCHASER: 

Of  property  at  execution  sale,  title  defective,  may  sue  de- 
fendant in  execution 468 

QUESTIONS: 

Of  fact,  how  tried SUt^BME  CT  7  )Sfcl DV  ' '  '***'  ** 

QUO  WARRANTO:  ^BRAi&U 

Trial  in,  expedited 616 

Writ  of,  abolished 603 

REAL  PARTY: 

In  interest  to  bring  action 177 

RECEIVERS: 

Appointed  to  settle  affairs  of  corporations,  powers 379 

By  whom  and  when 379 
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Fees  of (4)  379 

Removal  by  judge 380 

In  supplementary  proceedings,  how  and  when  appointed 494 

Vested  with  property,  when 495 

Order  filed,  where 490 

When  to  bring  action 497 

Trustees  to  deposit  or  deliver  property 330 

How  punished 381 

Undertaking  of 383 

RECORDARI: 

Writ  of;  bond  for  costs 646 

From   judgment  of  justice   of  peace,   court  may   compel 

plaintiff  to  secure  costs 564 

See  Superior  Court  Rule  14,  p.  957. 


Appointed  to  take  affidavit,  when (5)  594 

Fees  of 533 

Powers  of 599 

How  chosen,  who,  report 433 

Find  law  and  facts  separately 422 

Report,  exceptions;  reviewed,  how 422 

When  a  special  verdict 422 

In  supplementary  proceedings,  witness  compelled  to  answer  49! 

REFERENCE: 

Of  all  issues,  when 3$8,  399,  420,  498 

Compulsory,  or  by  consent,  when 420,  421 

RELATOR: 

Private,  leave,  when  granted  to,  by  attorney  general,  to 

bring  action 608 

When  judgment  in  favor  of,  against  person  usurping 
office   011 

RELIEF: 

In  case  of  mistake,  surprise,  etc 274 

What,  granted  plaintiff,  when  no  answer  is  filed 4*5 

REMEDIES: 

Actions,  special  proceedings 126,  127 

Not  merged 131 

REMOVAL: 

Of  causes  from  one  county  to  andther 196,  198 

REPLY: 

To  answer 208.  225,  243 

Demurrer  to **W 

Frivolous,  judgment  on 383 

REPORTS: 

Of  commissioners,  how  set  aside 289 

Defects  in,  how  cured 239 

RESTITUTION: 

Appellate  court  may  order wj 

To  defendant  in  certain  cases 220 
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Section. 
RESTRAINING  ORDER: 

Against  corporations 619 

Before  issuing  injunction 342 

Granted  after  answer 340 

Made  out  of  court,  how  vacated  or  modified 344,  546 

What  judge  to  grant 335 

Before  whom  returnable 336 

RIGHT-OF-WAY: 

How  obtained  by  railroad  companies 150 

RULES  OF  THE  SUPREME  COURT:  Page 

Applicants  for  license,  Rules  1-3 903,  904 

When  examined,  1 903 

Requirements,  2 903 

Deposit,   3 904 

Appeals,  when  heard,  Rules  4-14 904,  910 

Docketing,    4 904, 

When  heard,   5 905 

In  criminal  actions,  6 907 

Call  of  each  judicial  district,  7 907 

End  of  docket,  8 908 

Call  of  docket,  9 908 

Submission  on  printed  argument,  10 909 

If  orally  argued,  11 909 

If  brief  filed  by  either  party,  12 909 

•  Cases  heard  out  of  their  order,  13 909 

Cases  heard  together,  14 910 

When  dismissed,  Rules  15-18 910 

If  appeal  not  prosecuted,  15 910 

Motion  to  dismiss,  16 911 

Dismissed  by  appellee,  17 912 

When  appeals  dismissed,  reinstated,  18 914 

Transcripts,  Rules  19-22 915 

The  record,  19  (1) 915 

Pages  numbered,  19  (2) 916 

Index,  19   (3) 917 

Insufficient  transcript,   20 917 

Marginal  references,  21 917 

Unnecessary  records,   22 918 

Pleadings,  Rules  23-26 918 

Memoranda  of  pleadings,  23 918 

Assigning  two  or  more  causes  of  action,  24 919 

When  scandalous,  25 919 

Amendments,   26 919 

Exceptions,  Rule  27 92ft 

Printing  records,  Rules  28-32 924 

What  to  be  printed,  28 924 

How  designated,  29 926 

If  not  printed,  30 927 

Costs  of  printing,  31 920 

If  record  insufficiently  printed,  32 930 

Argument,   Rules   33-40 930 

Oral  argument,  33 930 

Printed  argument  or  briefs,  34 931 

•         Copies  of  briefs  to  be  furnished,  35 931 

Brief  of  appellee,  36 931 

Costs  of  briefs,  37 931 
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Re-argument,   38 9*1 

Agreement  of  counsel,  39 932 

Entry  of  appearance,  40 932 

Certiorari  and  supersedeas,  Rules  41-43 933 

When  applied  for,  41 933 

How  applied  for,  42 935 

Notice  of,  43 937 

Additional  issues,  Rule  44 937 

Motions,  Rule  45 937 

Abatement  and  revivor,  Rules  46-47 938 

Death  of  party,  46 938 

When  appeal  abates,  47 93* 

Opinions,  Rule  48 930 

Judgment  docket,  Rule  49 940 

Execution,  Rules  50-51 941 

Teste  of,  50 941 

Issue  and  return  of ,  51 941 

Petition  to  rehear,  Rules  52-54 941 

When  filed,  52 i 941 

What  to  contain,  53 943 

Notice  of,  54 947 

Clerks  and  commissioners,  Rules  55-56 947 

Report  in  hand  of,  55 497 

Report  recorded,  56 947 

Books,  Rule  57 948 

Clerk,  minute  book,  Rule  58 948 

Clerk  to  have  opinions  typewritten,  59 948 

Librarian,  reports  by,  Rule  60 949 

Sittings  of  the  court,  61 949 

Citations  of  reports,  62 949 

RULES  OF  THE  SUPERIOR  COURT: 

Entries  on  record,  Rule  1 951 

Surety  on  prosecution  and  bail  bond,  Rule  2 951 

Opening  and  conclusion,  Rule  3 952 

Examinations  of  witness,  Rule  4 952 

Motion  for  continuance,  Rule  5 953 

Decision  of  right  to  conclude  not  appealable.  Rule  6 95* 

Issues,  Rule  7 953 

Judgments.  Rule  8 954 

Transcripts  of  judgments,  Rule  9 954 

Docketing  magistrate's  judgment,  Rule  10 954 

Transcript  on  appeal  to  supreme  court.  Rule  11 955 

Transcript  on  appeal,  when  sent  up.  Rule  12 955 

Reports  of  clerks  and  commissioners,  Rule  13 95$ 

Remrdari,   Rule  14 95T 

Judgment,  when  to  require  bonds  to  be  filed,  Rule  15 958 

Next  friend,  how  appointed,  Rule  16 958 

Guardian  ad  litem,  how  appointed,  Rule  17 958 

Cases  put  at  foot  of  docket,  Rule  18 959 

When  opinion  is  certified,  Rule  19 959 

Calendar,  Rule  20 961 

Cases  set  for  a  day  certain.  Rule  21 961 

Calendar  under  control  of  court.  Rule  22 961 

Non-jury  cases.  Rule  23 ....    961 

Appeals  from  Justices  of  the  peace,  Rule  24 96J 

On  consent  continuance,  judgment  for  costs,  Rule  25 962 

1002 


INDEX. 

Pagb. 

Time  to  file  pleadings,  how  computed,  Rule  26 962 

Counsel  not  sent  for,  Rule  27 963 

Criminal  dockets,  Rule  28 963 

Civil  and  criminal  dockets,  what  to  contain,  Rule  29 963 

Books,  Rule  30 963 

SALE:  Section. 

Days  of,  under  execution 154 

Hours  of,  under  execution 459 

Under  execution,  how  advertised 456 

Postponed,  how  long 455 

Of  personal  property,  under  execution 460 

8CIRE  FACIAS: 

Writ  of,  abolished 603 

SEAL: 

Attached  by  clerks,  when 442 

SECURITY: 

Defendant  to  give,  when 237,  326 

For  costs  on  appeal  and  to  stay  execution 552,  554 

SHARES: 

In  corporations,  may  be  attached 362 

SHERIFF: 

Actions  against,  for  trespass  under  color  of  office  limitation.  156 

Allowance  for  keeping  horses 466,  467 

Appraisers,  etc.,  to  lay  off  homestead,  summoned  by 502 

Levy  made  on  excess 502 

Bail  liable  to,  when 315 

In  claim  and  delivery,  liable  for  insufficiency  of  undertaking  325 

How  to  keep  the  property 330 

Duty,  when  property  claimed  by  third  person 331 

To  take  property  concealed  in  buildings  or  on  the  person  329 

Responsible  for  defendant's  sureties 327 

Defendant  in  attachment  recovering  of  plaintiff,  proceedings  372 

Deposit  in  lieu  of  bail,  to  be  paid  into  court,  liability 310 

Forthcoming  bond  to  be  taken  by 463 

Liability  for  failing  to  serve  summons 202 

Liable  as  bail,  when 313,  314 
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